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CHAPTEE  33. 

PROCEDURE  ON  REMOVAL  OF  CAUSES. 

§  1135.     What  causes  are  removable. 

§  1136.    Removal  petition — time  for  filing. 

§  1137.     Removal  bond  conditioned  to  enter  record  etc. 

§  1138.     State   court  should  receive   bond   and  proceed   no   further. 

§  1139.     Copy  of  record  and  time  for  filing. 

§  1140.     Penalty  for  refusal  bi  State  court  clerk  to  furnish  copy. 

§  1141.     Circuit  court  may  certiorari  State  court  for  copy  of  record. 

§  1142.  Plaintiff  may  be  ordered  to  replead  if  removing  party  cannot  get 
record. 

§  1143.     Procedure  on  removal  for  prejudice  or  local  influence. 

§  1144.  Procedure  when  party  believes  cause  removable  because  land 
grants  from  different  States  will  be  in  issue. 

§  1145.  Procedure  on  removal  of  suits  against  revenue  officers  or  involv- 
ing revenue  law. 

§  1146.  — certiorari  or  habeas  corpus  to  State  court,  which  should  proceed 
no  further. 

§  1147.    —duty  of  marshal  if  defendant  in  custody. 

§  1148.    — proceeding  when  copy  of  State  record  cannot  be  had. 

§  1149.     Procedure  on  removal  by  defendant  denied  civil  rights. 

§  1150.    — filing  of  record  and  penalty  for  neglect  by  clerk  or  plaintiff. 

§  1151.     — penalty  where  removing  party  neglects  to  file  record. 

§  1152.     — defendant  in  custody  to  be  transferred  to  marshal. 

§  1153.  Attachment,  bond,  and  injunction  orders,  etc.,  in  State  court  un- 
affected by  removal. 

§  1154.     Duty  to  remand  at  any  time  if  cause  not  properly  removable. 

§  1155.  Duty  to  remand  as  to  some  defendants,  after  removal  for  local 
prejudice. 

§  1156.     Remanding  order  not  appealable. 

§  1157.     Cause  to  proceed  in  circuit  court  as  if  originally  there  instituted, 

§  1135.     What  causes  are  removable. 

The  statutory  provisions  prescribing  the  causes  over  which  the 
circuit  court  may  take  jurisdiction  by  removal,  and  the  persons 
entitled  to  remove  a  controversy  from  a  State  court  to  the  circuit 
court,  are  contained  in  another  chapter.1 
Author's  section. 

lAnte,  §§  133  et.  seq. 
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{  1136  PROCEDURE  ON  REMOVAL  OF  CAUSES.  [Code  Fed. 

§  1136.    Removal  petition — time  for  filing. 

Whenever  any  party  entitled  to  remove™  any  suit  mentioned 
in  the  next  preceding  section,2  except  in  such  eases  as  are  provided 
for  in  the  last  clause  of  said  section,  [i.  e.  removal  on  the  ground  of 
local  prejudice.]3  may  desire  to  remove  such  suit  from  a  State 
court[c]  to  a  circuit  court  of  the  United  States,  he  may  make  and 
file  a  petition™"™  in  such  suit  in  such  State  court  at  the  time, 
or  any  time  before  the  defendant  is  required  by  the  laws  of  the 
State  or  the  rule  of  the  State  court  in  which  such  suit  is  brought 
to  answer  or  plead  to  the  declaration  or  complaint  of  the  plain- 
tiff, w-[m]  for  fljg  removal  of  such  suit  into  the  circuit  court,  to  be 
held  in  the  district™  where  such  suit  is  pending. 

Part  of  §  3,  act  Mar.  3,  1875,  c.  137,  18  Stat.  470,  as  amended  Mar.  3, 

1887,  c.  373,  24  Stat.  552,  as  corrected  Aug.  13,  1888,  c.  866,  §  1,  25 

Stat.  433,  U.  S.  Comp.  Stat.  1901,  p.  510. 

[a]  History  of  provision — inapplicable  to  prejudice  and  local  influence 
cases. 

As  originally  enacted  in  1875  this  portion  of  the  statute  provided  that 
"whenever  either  party,  or  any  one  or  more  of  the  plaintiffs  or  defendants 
entitled  to  remove  any  suit  mentioned  in  the  next  preceding  section  shall  de- 
sire to  remove  such  suit  from  a  State  court  to  the  circuit  court  of  the 
United  States,  he  or  they  may  make  and  file  a  petition  in  such  suit  in  such 
State  court  before  or  at  the  term  at  which  said  cause  could  be  first  tried  and 
before  the  trial  thereof  for  the  removal  of  such  suit  into  the  circuit  court 
to  be  held  in  the  district  where  such  suit  is  pending."  The  earlier  pro- 
vision of  R.  S.  §  639,  based  upon  an  act  of  1860  was  yet  more  liberal  as  to 
time  of  removal  and  permitted  removal  "at  any  time  before  the  trial  or 
final  hearing."*  The  recent  legislation  therefore  shows  a  marked  tendency 
to  restrict  the  exercise  of  the  right  of  removal.5 

As  originally  enacted  the  statute  of  1875  did  not  cover  the  right  of  re- 
moval for  prejudice  and  local  influence,  but  left  the  portion  of  R.  S.  §  639 
dealing  therewith  in  force.  It  is  to  be  observed  that  the  mode  of  proceed- 
ing prescribed  by  the  amendatory  acts  of  1887  and  1888  supra,  and  now  in 
force,  does  not  apply  to  cases  where  removal  is  sought  for  prejudice  or  local 
influence.  In  such  cases  removal  may  still  be  had  at  any  time  before  the 
trial  thereof."*    Since  the  act  of  1887  removal  can  only  be  had  by  a  defend- 

2See  ante,    §§    133-136.  6Ante,  5  137.    Fisk  v.  Henarie,  142 

3Ante,    §    136.      For  procedure   in  U.  S.  466,  35  L.  ed.  1080,  12  Sup.  Ct. 

such  cases   see  post,   §   1143.  Rep.  207:  Whelan  v.  New  York   etc" 

<See  Winkler  v.  Chicago,  etc.  R.  R.  R.  35  Fed.  849,  1  L.R.A  65-  Han- 
It.  108  Fed.  307.  The  act  of  1789,  §  rick  v.  Hanrick,  153  U  S  197'  38  L. 
12  (1  Stat.  73  C.  20.),  required  re-  ed.  687,  14  Sup.  Ct.  Rep.  835;  Tennes- 
moval  petition  to  be  filed  when  ap-  see  v.  Union,  etc.  Bank  15'  U  S 
pearance  was  entered.  454,  38  L.  ed.  512,  14  Sup    Ct    Rep' 

sSee  infra  note  [i].  054;    Tullock  v.  Webster  Co.  40  Fed! 
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'Procedure!  REMOVAL  PETITION.  §  1136  [b] 

ant  to  a  controversy,'  and  hence  the  substitution  of  "any  party"  ut  supra, 
for  "one  or  more  of  the  plaintiffs  or  defendants." 

[b]     Parties  entitled  to  remove. 
The  broad  question  as  to  what  persons  have  a  right  of  removal  is  neces- 

-sarily  involved  in  the  discussion  elsewhere,io  of  the  circuit  court's  juris- 
diction upon  removal.  Except  in  case  of  a  separable  controversy, n  it  is 
the  rule  that  if  one  of  the  parties  entitled  to  remove  has  lost  his  right  by 
failure  to  exercise  it  in  due  time,  the  right  of  all  is  barred.12  Where  one 
defendant  has  suffered  a  default  his  co-defendant  cannot  remove.  13  So  one 
who  makes  himself  a  party  by  intervention  or  otherwise  is  subject  to  all 
existing  obstacles  to  removal.i*  Though  if  plaintiff  adds  a  party  defendant 
who  is  in  fact  the  proper  defendant,  and  the  proceeding  is  discontinued 
against  another,  the  new  defendant's  right  of  removal  is  unaffected  by  the 
non-action  of  the  first.i5  Indeed  it  would  seem  that  any  change  in  parties 
amounting  in  effect  to  the  institution  of  a  new  suit  would  initiate  a  new 
right  of  removal  unaffected  by  the  prior  status  of  the  case.  17  It  has  been 
held  recently  that  a  new  defendant  may  remove  where  »  Federal  question 
exists,  though  the  original  defendant  has  lost  his  right  and  there  is  no 
separable  controversy. is  A  state  court  having  acquired  jurisdiction  of  a 
foreign  corporation  by  proceeding  of  foreign  attachment,  a  Federal  court  has 

jurisdiction  on  the  removal  of  the  cause  by  a  garnishee.!  9  All  the  parties 
entitled  to  remove  must  join  in  the  petition.  20  Substituted  parties  are 
subject  to  the  disabilities  of  their  predecessors  as  respects  removal.i     A 

^bank  receiver  cannot  remove  a  suit  in  which  he  is  substituted  after  his  ap- 

706;     Campbell    v.    Collins,    62    Fed.  v.  Ins.   Co.   117   Fed.   999;   Hakes  v. 

•849.  Burns,  40  Fed.  33. 

"Except  however  in  cases  of  claim-        i5Amer.  Nat.  Bank  v.  Nat.  B.  Co. 

ants    under   land    grants    from    dif-  70  Fed.  422. 
ferent  states.     See  post,  §  1139.  "See  Shirley  v.  Waco  T.  P.  13  Fed. 

loAnte,   §  133  et.  seq.  705,  4  Woods,  411. 

nAnte,  §   135.  isGreen  v.  Valley,  101  Fed.  882. 

i2Fletcher   v.    Hamlet,    116   U.    S.        i9Greevy  v.  Jacob  Tome  Institute, 

410,  29  L.  ed.  679,   6  Sup.   Ct.  Rep.  132  Fed.  408. 

■426;    Rogers  v.  VanNortwiek,  45  Fed.        2<>Fletcher   v.    Hamlet,    116   U.    S. 

514;  Calderhead  v.  Downing,  103  Fed.  410,  29  L.  ed.  679,  6  Sup.   Ct.  Rep. 

27.  426;    Stone   v.    South    Carolina,    117 

lSBrooks  v.  Clarke,  119  U.  S.  511,  U.  S.  433,  29  L.  ed.  962,  6  Sup.  Ct. 

30  L.  ed.  482,  7  Sup.   Ct.  Rep.  301;  Rep.  799;  Chicago,  etc.  Ry.  v.  Martin, 

Patchin  v.  Hunter,  38  Fed.  52;  Led-  178  U.  S.  249,  44  L.  ed.  1056,  20  Sup. 

-erer  v.  Sire,  105  Fed.  530.  Ct.  Rep.  854. 

i4Cable  v.  Ellis,  110  U.  S.  389,  28  iHouston,  etc.  Ry.  v.  Shirley,  111 
L.  ed.  186,  4  Sup.  Ct.  Rep.  85;  Jef-  U.  S.  361,  28  L.  ed.  455,  4  Sup.  Ct. 
ferson  v.  Driver,  117  U.  S.  274,  29  Rep.  472;  Goodnow  v.  Dolliver,  26 
L  ed  898,  6  Sup.  Ct.  Rep.  730;  Fed.  470  (administrator);  Rich- 
Brooks  v.  Clark,  119  U.  S.  513,  30  mond,  etc.  R.  R.  v.  Findley,  32  Fed. 
L  ed  485,  7  Sup.  Ct.  Rep.  304;  Olds  642  (lessee)  ;  Burnham  v.  First  Nat. 
-Co.  v.  Benedict,  67  Fed.  4,  14  C.  C.  A.  Bank,  53  Fed.  167,  3  C.  C.  A.  486; 
285;  Farmers',  ets.  Bank  v.  Schuster,  Jarboe  v.  Templer,  38  Fed.  217. 
-86  Fed.  165,  29  C.  C.  A.  649;    Kidder 
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§   1186   [c]  PROCEDURE  ON  REMOVAL  OF  CAtJSES.  [Code  Fed. 

pointment.2    Discontinuance  against  one  whose  presence  is  a  mere  device  to 
bar  removal,  will  enable  the  remaining  defendants  then  to  remove.3 

[c]  Section  permits  removal  only  from  "a  State  court." 

It  makes  no  difference  whether  the  State  court  is  of  limited  or  of  general 
jurisdiction.6  But  a  county  board  of  commissioners  is  not  a  State  eourt,T 
and  it  has  been  said  that  a  justice's  court  is  not  a  State  court.  8  When  the 
State  law  provides  for  appeal  from  county  commissioners  to  the  State  court 
and  the  issue  is  there  triable  as  an  original  proceeding,  removal  may  be* 
had  within  proper  time  after  the  proceeding  is  initiated  in  the  court.' 

[d]  Necessity  for  petition  and  for  notice  of  hearing. 

The  transfer  of  the  right  to  hear  and  decide  a  cause  from  the  State  to  the 
Federal  court  is  effected  by  the  filing  of  proper  removal  petition  and  bond.12 
These  may  therefore  be  considered  jurisdictional  requirements  necessary  to 
initiate  the  proceedings  in  the  Federal  court,  just  as  some  sort  of  com- 
plaint, bill,  or  declaration  by  a  plaintiff  is  a  necessary  preliminary  to  the 
exercise  of  jurisdiction  in  any  cause.  It  is  settled  that  they  cannot  be  dis- 
pensed with  by  stipulation  or  consent. is  It  is  unnecessary  to  give  notice 
to  the  opposite  party  of  the  time  and  place  of  presenting  the  petition  and 
bond  for  removal,!*  regardless  of  the  requirements  of  State  rules  of  prac- 
tice.^   The  proceeding  is  ex  parte.! 6    ]Sfo  order  of  removal  need  be  madc.iT 

[e]  Filing  petition  in  State  court. 

The  petition  and  bond  should  be  filed  in  the  court,  which,  in  most  juris- 
dictions, means  in  the  clerk's  office  of  the  county  in  which  the  venue  is  laid, 
just  as  other  p.apers  in  a  suit  are  filed;  and  the  approval  of  them,  when 
filed  in  another  county  where  the  court  is  then  sitting,  will  not  effect  a. 

2Speckert   v.    German   Nat.   Bank,  i3Kingsburv  v.  Kingsbury,  3  Biss 

98  Fed.  154,  38  C.  C.  A.  682.  60,   Fed.   Cas.'  No.  7,817;   First  Nat. 

3lnfra  note   [I].  Bank   of   Parkersburg  v.   Prao-er    91 

eGaines  v.  Fuentes,   92   U.   S.   10,  Fed.   6S9,   34  C.  C.  A.   51;    Olds' W. 

23   L.   ed.  524.  Works  v.  Benedict,  67  Fed.  1,  14  C 

7Fuller  v.  Colfax  Co.  14  Fed.  177,  C.  A.  285.     The  petition  would  seem 

4  McCrary,  535.  to  be  a  pleading  rather  than  process 

sRathbone  Oil  Co.  v.  Rauch,  5  W.  see  infra  note   [f]. 

Va.  79.  nFisk  v.  R.  R.  Co.  8  Blatchf.  247, 

9  Delaware  Co.   Comrs.  v.  Diebold,  Fed  Cas.  No.   4,828;  Young  v    Mer- 

133  V.  S.  487,  33  L.  ed.  674,  10  Sup.  chants   Ins.   Co.   29   Fed.   274;'  Stas- 

Ct.   Rep.   399.  burger  v.  Beecher,  44  Fed.  213-  Ashe 

i2Manning  v.  Amy,  140  U.  S.  140,  v.    Union   Cent.   L.   I.   Co.    115    Fed 

35  L.  ed.  386,  11  Sup.  Ct.  Rep.  707;  235. 

Marshall  v.  Holmes,  141  TJ.   S.  595,  i5Chiatovieh  v.  Hauchett    78  Fed 

35  L.  ed.  870,  12  Sup.  Ct.  Rep.  62;  193. 

The  filing  of  petition  without  bond  leCreagh  v.  Equit.  L.  Ass.  83  Fed 

is  not  enough:    Gregory  v.  Hartley,  849. 

113  U.  S.  745,  28  L.  ed.  1150,  5  Sup.  iTAshe  v.  Union  C.  L    I    Co    115 

Ct.  Rep.  743;    Crehore  v.  Ohio,  etc.  Fed.  235.     See  post,  S  1138rdl 

Ry.   131  U.  S.  244,  33  L.  ed.  144,  9  F      .  s       ooLuj. 
Sup.   Ct.  Rep.   692. 
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Procedure]  REMOVAL  PETITION.  i  1136   [f] 

removal. 20  But  when  presented  to  the  court  the  petitibn  and  bond  are 
deemed  part  of  the  record  even  though  not  marked  "filed,"i  and  if  actually 
filed  errors  of  the  clerk  in  the  docketing  are  immaterial.^  It  is  at  least 
proper  if  not  essential  that  they  be  presented  in  some  way  to  the  court  an 
well  as  filed  with  the  clerk. 3  An  oral  motion  for  removal  is  sufficient 
presentation,*  as  is  also  a  presentation  to  the  judge  in  his  chambers.' 
Removal  cannot  be  granted  on  petition  to  the  circuit  court,*  except  in 
cases  of  prejudice  and  local  influence  which  are  not  governed  by  the 
above  provision.7  The  question  whether  an  appearance  to  file  a  removal 
petition  is  a  general  appearance  is  elsewhere  eonsidered.s 

ff]     Nature  and  requisites  of  petition  in  general. 

In  a  recent  case  removal  petition  is  said  to  be  process, n  although  the 
•cases  generally  have  held  it  a  Dleading.12  It  should  state  facts,  not  a  legal 
conclusion,  us,  that  a  Federal  question  is  involved,!  3  or  that  »  party  is  only 
a  nominal  defendant.14  Argumentative  allegations  of  the  jurisdictional 
facts  are  insufficient,! 5  or  alternative  allegations  as  to  citizenship.!  6  It 
■should  show  the  facts  upon  which  the  right  of  removal  is  based,!  7  and  a 
right  to  removal  in  the  petitioner. is  It  is  part  of  the  record  proper  and 
should  show  the  Federal  jurisdiction  affirmatively. is  It  may  controvert 
allegations  of  the  complaint; 20  though  it  need  not  restate  such  facts  as  al- 
ready appear  from  plaintiff's  pleading,!  since  those  facts  are  available  in 
its  aid.2    It  is  not  a  fatal  objection  that  the  petition  relies  upon  the  wrong 

aoNoble  v.  Mass.  B.  Assn.  48  Fed.  752,    19    Blatchf.   165;     Tremper     \ 

337.  Selnvabaeker,  84  Fed.  415. 

iWaite  v.  Phenix  Ins.  Co.  02  Fed.        i4McDonnell  v.  Jordan,  178  U.  X. 

769.  234.  44  L.  ed.  1050,  20  Sup.  Ct.  Rep. 

2Wills  v.  Baltimore,  etc.  R.  R.  65  886 ;  State  v.  Coosaw  M.  Co.  45  Fed. 

Fed.  532.  809. 

sSee  post,   §   1138[c].  isMayer  v.  Denver  R.  R.  41  Fed. 

4Mays  v.  Newlin,  143  Fed.  574.  723. 

5Madisonville  T.   Co.  v.  St.  Bern-        isTremper  v.  Sehwabacher,  84  Fed. 

.ard,  etc.  Co.  196  U.  S.  239,  49  L.  ed.  415. 
462,  25  Sup.  Ct.  Rep.  251.  I'Martin  v.  Baltimore,  etc.  Co.  151 

BMayo   v.   Dockery,   108   Fed.   899,  U.  S.  691,  38  L.  ed.  318.  14  Sup.  Ct. 

7See  Hall  v.  Chattanooga  A.  Wks.  Rep.  540. 
48  Fed.  602.  i8Crehore  v.  Ohio,  etc.  Ry.  131  U. 

8Ante,  §  860.  S.  244,  33  L.  ed.  144,  9  Sup.  Ct.  Rep. 

iiKinney  v.  Col.  S.  &  L.  Asso.  191  692. 
U    S    82,  48  L.  ed.  105,  24  Sup.  Ct.        isCarson   v.    Dunham,    121    U.    S. 

Rep.  30.  430,  30  L.  ed.   992,  7   Sup.   Ct.  Rep. 

i2Gold  W.  etc.  Co.  v.  Keyes,  96  U.  1030;    Carlisle  v.  Sunset  T.  Co.   116 

■S.   202,   203,  24  L.   ed.   656,  and   see  Fed.   896. 
cases  in  next  note.  20Mackayc  v.  Mallory,  6  Fed.  751, 

i3Gold   W.   etc.    Co.   v.   Keyes,   96  19  Blatchf.  165. 
V.  S.  202,  203,  24  L.  ed.  656;  Hamble-        iGold  W.  Co.   \.  Keyes,   96  U.  S. 

ton  v.  Duham,  22  Fed.  465,  10  Sawy.  204,  24  L.  ed.  656. 
489;  Mackaye  v.  Mallory,  6  Fed.  751,        2Freeman   v.   Butler,    39   Fed.   2. 
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§  113G   [g]  PROCEDURE  ON  REMOVAL  OF  CAUSES.  [Code  Fed.. 

statutory  provisions  or  upon  the  wrong  ground,*  if  in  fact  it  makes  out  »- 
removable  case.  Other  facts  will  not  be  judicially  noticed  by  the  court,5 
or  supplied  by  intendment.6  When  removal  is  sought  because  the  cause  is- 
elaimed  to  be  one  arising  under  the  Federal  Constitution  and  laws,  the  rule- 
is  that  that  must  appear  from  plaintiff's  own  pleading  and  hence  in  such 
cases  the  petition  cannot  supply  necessary  facts.  7  A  petition  for  removal 
upon  which  action  is  prayed  only  in  case  certain  defenses  are  overruled,  is- 
invalid.8 

[g]     Form  of  petition. 

The  petition  should  be  entitled  in  the  cause.u  The  allegations  of  the 
petition  to  show  Federal  jurisdiction  should  be  positive  and  certain,  and 
not  merely  on  information  and  belief.12  While  the  statute  does  not  re- 
quire verification  of  the  petition  1 3  it  has  frequently  been  declared  to  be- 
better  practice  to  verify,!*  especially  where  it  bases  the  right  of  removal 
upon  the  existence  of  certain  facts,  not  in  the  record.!  5  While,  if  the- 
facts  upon  which  the  right  to  remove  is  based  appear  elsewhere  from  the- 
record,  there  is  less  need  for  verification.!  6  Verification  by  agent  or  at- 
torney is  sometimes  proper.!  ?  Even  in  cases  where  the  petition  should  be- 
verified,  the  absence  of  oath  is  at  most  an  informality  that  may  b& 
waived.is  The  petition  should  be  signed,  although  signature  by  attorney 
is  sufficient.!  9  Want  of  proper  signature  is  an  informality  that  is  waived 
by  failure  to  object.20  Want  of  direct  averment  of  the  existence  of  a. 
controversy  is  not  a  fatal  objection.  1 

3Canal  Street  R.  R.   Co.  v.  Hart,  Fed.  Oas.  No.  6,730;    Free  v.  West- 

U4  U.  S.  660,  29  L.  ed.  226,  5  Sup.  em  Union  T.  Co.  122  Fed.  311;  How- 

Ct.   Rep.   1127;    Kelly  v.  Houghton,  ard  v.  Gold  R.  Co.  102  Fed.  657. 

23  Fed.  417;  Kaeiser  v.  111.  C.  R.  R.  "Kansas  City  R.  R.  v.  Daughtry,. 

6  Fed.  4,  2  McCrary,  187;    Norris  v.  138  U.  S.  303,  34  L.  ed.  965,  11  Sup. 

Mineral    W.     Co.    7     Fed.    272,     19  Ct.  Rep.   306;   Houser  v.   Clayton,-  3 

Blatchf.  201.  Woods,    277,    Fed.    Cas.    No.    6,739; 

4Burnham  v.   Chicago,   etc.  R.   R.  Wormser  v.   Dahlmann,    16   Blatchf. 

4    Dill.    503,    Fed.    Cas.    No.    2,174;  319,  Fed.  Cas.  No.  18,048. 

Osgood  v.  Chicago,  etc.  R.  R.  Co.  6  isHarley   v.   Home    Ins.    Co     125- 

Biss.  330,  Fed.  Cas.  No.  10,604;  Mer-  Fed.  793. 

rhants   Nat.    Bank   v.    Thompson,    4  i6Howard  v.  Gold  R.  Co.  102  Fed. 

Fed.   878;   Ruckman   v.  Ruckman,   1  657;    Harley   v.   Home   Ins    Co     125- 

Fed.  587.  Fed.  792. 

5Mountain   V.  etc.  Co.  v.  McFad-  i7See    Wormser    v.    Dahlman     1& 

den,   180  U.   S.   535,   45   L.   ed.   656.  Blatchf.  319,  Fed.  Cas.  No   18  048 

21   Sup.  Ct.  Rep.  488.  isStreet  R.  R.  v.  Hart,  114  U    S 

6 Arkansas  v.  Kansas,  etc.  Co.  183  660,  29  L.  ed.   228,   5  Sun    Ct    ReD 

U.   S.    189,   46   L.   ed.    144,   22   Sup.  1131.                                                '        P" 

Ct.  Rep.  47.  isDennis  v.  Alachua  Co.  3  Woods, 

7 Ante,  §  129.  083,   Fed.   Cas.   No.   3,791;    Cooke  v. 

sManning  v.  Amy,  140  U.  S.  137,  Seligman,    7    Fed.    266,    17    Blatchf. 

35  L.  ed.  386,  11  Sup.  Ct.  Rep.  707.  452. 

iiSee  Egan  v.  Chicago,  etc.  R.  R.  20Myer   v.    Construction    Co.   (Re- 

Jw'iff 5'     «     t.-v  ,^    ,.  -o  ,  moval   cases>    10°   U-   s-   4",   25  L. 

i2Wolff  v.  Archibald,  14  Fed.  369,    ed    593 

4  McCrary,  581  1Egan   v.    Chicago,   etc.    R.   R.   53 

i3Houser  v.  Clayton,  3  Woods,  277,    Fed.   675. 
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[h]  —  amendment  of  petition. 

Before  the  expiration  of  the  time  for  removal  the  petition  may  un- 
doubtedly be  amended  or  a  second  petition  may  be  filed  in  the  State  court.  * 
After  that  time  a  second  or  amended  petition  cannot  be  deemed  to  relate 
back  to  the  filing  of  the  first,  so  as  to  be  in  time.  5  The  first  is  functus 
officio  after' a  remand  by  the  circuit  court.6  In  the  Federal  court  the  peti- 
tion may  be  amended,  provided  originally  it  stated  a  ground  for  removal,  se- 
as to  state  the  facts  in  the  original  petition  with  greater  fullness  or  pre- 
cision, or  even  to  supply  another  ground.'  Thus  an  inadvertent  failure  to 
allege  properly  the  requisite  diverse  citizenship  may  be  corrected  by  amend- 
ment in  the  circuit  court  when  enough  appeared  in  the  original  petition  or 
the  record  to  amend  by.  8  That  court  may  also  upon  the  setting  aside  of 
the  service  of  summons  on  defendant's  motion,  permit  plaintiff  to  file  an 
amended  petition  and  order  summons  to  issue.'  Verification  may  be  added 
by  amendment  in  the  circuit  court ;io  or  "circuit"  court  substituted  for  in- 
advertent "district"  court  ;ii  or  error  in  division  of  the  Federal  district 
corrected.  12 

But  if  the  petition  was  wholly  insufficient  as  filed  in  the  State  court  no 
amendment  in  the  Federal  court  can  remedy  the  defect.14  Failure  to  al- 
lege the  diverse  citizenship  as  existing  when  suit  brought  as  well  as  when 
petition  filed,  is  not  curable  by  amendment  in  the  circuit  court.  16  Aver- 
ment of  residence  cannot  be  changed  to  an  averment  of  citizenship. 16  Fail- 
ure to  aver  the  citizenship  of  a  corporation,  or  of  plaintiff  may  not  be 


4  See  Mitchell  v.  Smale,  140  TJ.  S. 
409,  35  L.  ed.  443,  11  Sup.  Ct.  Rep. 
819,  840;  Kern  v.  Huidekoper,  103 
U.  S.  485,  26  L.  ed.  355. 

5Brigham  v.  Thompson  L.  Co.  55 
Fed.  881 ;  see  Frisbie  v.  Chesapeake 
Kj\  59  Fed.  369;  contra  Freeman  v. 
Butler,  39  Fed.  4. 

6Jones  v.  Mosher,  107  Fed.  561, 
46  C.  C.  A.  471. 

7  Carson  v.  Dunham,  121  TJ.  S.  427, 
30  L.  ed.  994,  7  Sup.  Ct.  Rep.  1030; 
Crehore  v.  Ohio,  etc.  Co.  131  U.  S. 
240,  33  L.  ed.  144,  9  Sup.  Ct.  Rep. 
692;  Martin  v.  Baltimore,  etc.  R.  R. 
151  U.  S.  691,  38  L.  ed.  318,  14  Sup. 
Ct.  Rep.  540;  Powers  v.  Chesapeake 
R.  R.  169  TJ.  S.  101,  42  L.  ed.  676, 
18  Sup.  Ct.  Rep.  264;  Tremper  v. 
Schwabacher,  84  Fed.  415;  Deford 
v.  Mahaffy,  13  Fed.  481;  Freeman 
v.  Butler,  39  Fed.  4;  Houser  v.  Clay- 
ton, 3  Woods,  273.  Fed.  Cas.  No. 
6,739;  Waite  v.  Phenix  Ins.  Co.  62 
Fed.  769;  Cameron  v.  Hodges,  127 
U.  S.  324,  32  L.  ed.  133,  8  Sup.  Ct. 
Rep.  1156. 

8Robertson  v.  Scottish,  etc.  Co.  68 
Fed.  176;  Kerr  v.  Modern  Woodman, 
117  Fed.  593,  54  C.  C.  A.  665;  John- 


son v.  Mfg.  Co.  76  Fed.  616;  Barclay 
v.  Levee  Comm'rs.  1  Wood.  254,  Fed. 
Cas.  No.  977 ;  Kinney  v.  Columbia 
Assn.  191  U.  S.  81,  48  L.  ed.  105,  24 
Sup.  Ct.  Rep.  32. 

^United  States,  etc.  Co.  v.  Board 
of  Commissioners,  145  Fed.  144,  (C. 
C.  A.) 

lOHouser  v.  Clayton,  3  Wood.  273, 
Fed.  Cas.  No.  6,739. 

nHadfield  v.  Northwestern  L.  A. 
Co.  105  Fed.  530. 

i2Hodge  v.  Chicago,  etc.  Ry.  121 
Fed.  51. 

nBurlington,  etc.  R.  R.  v.  jOunn, 
122  IT.  S.  516,  30  L.  ed.  1160,  7  Sup. 
Ct.  Rep.  1262;  Cameron  v.  Hodges, 
127  U.  S.  322,  32  L.  ed.  133,  8  Sup. 
Ct.  Rep.  1154;  Crehore  v.  Ohio  R. 
K.  131  U.  S.  240,  33  L.  ed.  144,  9 
Sup.  Ct.  Rep.  692;  Jackson  v.  Allen, 
132  U.  S.  27,  33  L.  ed.  249,  10  Sup. 
Ct.  Rep.  9;  Murphv  v.  Payette  Co. 
98  Fed.  321;  Yarnell  v.  Felton,  102 
Fed.  369. 

15 Jackson  v.  Allen,  132  TJ.  S.  34, 
33  L.  ed.  249,  10  Sup.  Ct.  Rep.  9; 
Dalton  v.  Germania  Ins.  Co.  118  Fed. 
937. 

leGrand  Trunk  R.  R.  v.  Twitehell, 
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eured,i  7  unless  there  is  something  in  the  record  otherwise  establishing  the 
diverse  citizenship.is  The  allowance  of  amendment  by  the  circuit  court  is 
diseretionary.is    On  appeal  a  defective  petition  cannot  be  corrected.zo 

[ij     Time  for  removal. 

Successive  statutes  since  1866  have  abridged  the  time  within  which  the 
right  of  removal  must  be  exercised;  *  and  in  construing  the  present  law 
that  tendency  to  a.  restriction  of  the  right,  is  to  be  given  due  weight.5  By 
the  words  before  the  time  "to  answer  or  plead"  Congress  intended  to  re- 
quire the  petition  to  be  filed  as  soon  as  the  State  law  required  any  defense 
whatever  to  be  put  in,  including  demurrer  as  well  as  answer  of  plea; 6  and 
dilatory  pleas  as  well  as  pleas  in  bar.?  The  limitation  of  time  as  fixed 
by  the  statute  is  inflexible  and  imperative  and  may  not  be  extended  by 
the  court  in  view  of  ignorance  or  accident  preventing  compliance  by  » 
party,  s  The  fact  that  a.  State  law  gives  time  after  answer  for  filing  an 
amended  answer,  will  not  enlarge  the  period  for  filing  removal  petition; 9 
nor  is  it  enlarged  by  the  failure  of  plaintiff  to  enter  a  default  at  the  end  of 
the  prescribed  time,i»  nor  by  the  fact  that  a  default  judgment  may  be 
opened  and  retried  within  two  years; u  nor  by  the  fact  that  a  matter  tried 

59  Fed.  727,  8  C.  C.  A.  237.  But  see  264;  Winkler  v.  Chicago,  etc.  R.  R. 
Parker  v.  Overman,  18  How.  137,  15  10S  Fed.  307,  and  cases  cited:  Fidel- 
ia ed.  318.  ity  Co.  v.  Newport,  etc.  Co.  70  Fed. 

"Cameron   v.   Hodges,    127   U.   S.  404;  Frink  v.  Blackington  Co.  80  Fed. 

322,   32  L.  ed.   133,  8  Sup.  Ct.  Rep.  307;  Wilcox,  etc.  Co.  v.  Phoenix  Ins. 

1154:    DeLoy    ,-.    Trav.    Ins.    Co.    59  Co.  60  Fed.  931.     Contra  see  Tennes- 

Fed.  319.  see,  etc.  Co.  v.  Waller,  37   Fed.  545; 

i8Kinney  v.   Columbia   Sav.   &   L.  McDonald   v.   Hope   M.   Co.   48   Fed. 

Asso.  191  IT.  S.  80,  48  L.  ed.  105,  24  503. 
Sup.    Ct.   Rep.   30.  'Martin   v.   Baltimore,   etc.   R.   R. 

isAyres  v.  Watson,  137  U.  S.  585,  151  U.  S.  673,  38  L.  ed.  311,  14  Sup. 

34  L.  ed.  803,  11  Sup.  Ct.  Rep.  201.  Ct.   Rep.    533;    Fidelity,   etc.    Co.   v. 

soCameron   v.   Hodges,    127   U.    S.  Hubbard,  117  Fed.  949;  Head  v.  Sel- 

324.  32  L.  ed.   132,  8  Sup.   Ct,  Kep.  Hck,  110  Fed.  786;   First,  etc.  Co.  v. 

1156.      But    where    the    cause    was  Conn.    etc.    Co.    71    Fed.    225.      See 

brought  in  the  Federal  court,  the  rec-  Browning    v.     Reed,     39     Fed.     625. 

ord    may    be    amended    by    consent:  Contra,  see  YVnson  v.  Winchester  R. 

Fitchburg   v.    Nichols.    85    Fed.    869,  R.  82  Fed.  17;  Mahoney  v.  New,  etc. 

29  C.  C.  A.  464  and  cases  cited.  Assoc.  70  Fed.  513. 

<Supra  note  [a].  8See  Kansas  R.  R.  v.  Dau<*herty, 

sDaugherty   v.   W.   W.   T.   Co.   61  138  U.  S.  303,  34  L.  ed.  965,  11  Sup. 

Fed.  139;  Winkler  v.  Chicago,  etc.  R.  Ct.   Rep.   306;    Daughertv  v    W    U 

R.  108  Fed.  307.     It  is  not  intended  T.  Co.  61   Fed.   138. 
that  a  party  may  experiment  in  the        9Doyle  v.  Beaupre,  39  Fed.  289. 
state  court  and  then  remove:    Rosen-        lOKansas,  etc.   R.  R.  v    Daughtrv 

thai  v.  Coates,  148  U.  S.  142,  37  L.  138  U.  ?,.  303,  34  L.  ed.  963    11  Sup' 

ed.  399,  13  Sup.  Ct.  Rep.  576.  Ct.    Rep.    306;    Kaitel   v.   Wylie,    38 

6  Martin   v.   Baltimore,   etc.   R.   R.  Fed.  865;  Davis  v.  TiIIotson,'48  Fed 

151  U.  S.  673,  38  L.  ed.  311,  14  Sup.  606.    But  see:    Lockhart  v.  Memphis 

Ct.    Rep.    533;    Goldey    v.    Morning  R.  R.  38  Fed.  274. 
News,  156  IJ.  S.  524,  525,  39  L.  ed.        nDavis  v.  Harris,    124    Fed.    713 

520.  15  Sup.  Ct.  Rep.  559;    Powers  v.  But  see  Lockhart  v.  Memphis  R    R 

Chesapeake,    etc.    R.    B.    169   II.   S.  38  Fed.  274 
98,  42  L.   ed.   675,  18  Sup.  Ct.  Rep. 
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in  the  probate  court  may  thereafter  be  tried  de  novo  in  the  court  of  general 
jurisdiction.12  Amendment  of  a  removal  petition  will  not  be  held  to  relate 
back  to  the  time  of  original  filing  so  as  to  come  within  the  statutory  re- 
quirement. 13  When  the  State  laws  permits  a  party  dissatisfied  with  the 
damages  assessed  by  condemnation  commissioners  to  file  a  demand  for 
jury  trial  with  the  county  clerk,  it  has  been  held  that  petition  for  removal 
should  be  taken  within  that  time.i* 

Since  the  statute  permits  removal  any  time  before  defendant  is  required 
to  put  in  a  defense,  petition  within  that  time  may  be  filed,  although 
the  party  has  already  answered,i5  and  may  be  filed  with  the  answer^  or 
with  or  after  demurrer,!'  so  long  as  the  time  has  not  elapsed.  Preliminary 
proceedings  in  a  cause  such  as  appearance  to  dissolve  an  attachment,!  8  or  an 
injunction,  is  or  to  resist  a  receivership  applications o  constitute  no  bar  to 
the  right  of  removal  so  long  as  the  time  to  plead  or  answer  has  not  elapsed. 
By  "rule  of  court"  Congress  intended  to  refer  to  the  practice  in  those 
States  where  time  to  plead  is  not  fixed  by  statute,  as,  where  a  statute  fixes 
the  time  for  appearance  and  rules  of  court  fix  the  time  to  plead,  i  The 
phrase  does  not  apply  to  a  statute  requiring  defendant  to  answer  at  a 
certain  time  "unless  longer  time  be  granted  by  the  court; "2  or  to  any  rule 
permitting  pleading  after  the  statutory  time. 3  It  is  sufficient  if  the  peti- 
tion and  bond  are  filed  within  the  prescribed  time  although  not  acted  upon 
by  the  State  court  until  afterwards.  * 

[j]  —  when  time  begin  to  run. 

Ordinarily  time  to  plead  or  answer  does  not  begin  to  run  until  valid 
service  of  summons.'  If  summons  is  served  by  publication  the  time  runs 
from  the  completion  of  the  service  in  that  mode.s  Service  of  summons- 
may,  however,  not  mark  the  beginning  of  the  period  where  by  the  practice 
peculiar  to  some  States  it  is  in  advance  of  service  of  copy  of  the  declara- 

12  Schneider  v.  Eldredge,  125  Fed.  Fed.  1;  Atlantic,  etc.  Ry.  v.  Southern 

639.  Ry.  131  Fed.  657,  66  C.  C.  601. 

isBrigham    v.    Thompson    Co.    55  20Sidway  v.  Missouri   L.   Co.    llff 

Fed.  881.   Contra  Freeman  v.  Butler,  Fed.  381. 

39   Fed.   4.  iSee  Amsden  v.  Norwich,  etc.  Soc- 

^Minneapolis  R.  R.  v.  Nestor,  50  44  Fed.  515;    Conner    v.    Skagit,  45 

Fed.  1.  Fed.   802,  804;   L>augherty  v.  W.  U. 

i56avin  v.  Vance,  33  Fed.  84.  T.  Co.  61  Fed.  138;   Spangler  v.  At- 

i6Brisenden     v.     Chamberlain,    53  chison,  etc.  R.  R.  42  Fed.  305. 

Fed.  307:    Youtsey  v.  Hoffman,    108  2Fidelity  Co.  v.  Newport,  etc.  Co. 

Fed.  699.     See  Egan  v.  Chicago,  etc.  70  Fed.  403. 

R.  R.  53  Fed.  675.  sBurck  v.   Taylor,   39   Fed.   581. 

i 'Duncan  v.  Assoc.  Press,  81  Fed.  *By  some  authorities  it  is  not  nec- 

417;    Whitely  v.  Sterling,  etc.  Co.  83  essary  to  present  the  matter  to  the 

Fed.   853;    Conner  v.   Skagit   Co.  45  state  court  at  all.     See  post,  §  1138 

Fed.     802;     Tennessee,     etc.     Co.    v.  [c]. 

Waller,  37  Fed.  545.  7Tortat  v.  Hardin  M.  Co.  Ill  Fed. 

i8Whitely  Co.  v.  Sterling,  etc.  Co.  420. 

83  Fed.  853.  sTenney  v.  Am.  P.  M.  Co.  96  Fed. 

"Garrard  v.  Silver  P.  M.  Co.  76  919. 
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tion.9  Where  a  defendant  appears  generally  in  the  State  court  without 
service  of  process,  his  time  for  removal  then  begins  to  run;io  but  not  if  he 
appears  specially.!! 

[k]  —  extensions  of  time  to  plead  as  enlarging  time  for  removal, 
i  Any  discretionary  extension  of  time  to  plead  beyond  the  period  when  the 
statute  or  rule  requires  answer,  demurrer  or  plea  will  not  enlarge  the  time 
for  filing  removal  petition.! *  But  when  a  party  is  entitled  to  an  extension 
of  time  under  the  State  statutes  or  rules  of  court,  as  of  right,  he  is  not 
required  by  statute  or  rule,  to  plead  or  answer  before  that  time,  and  hence 
it  enlarges  his  time  to  file  a  removal  petition.15  A  stipulation  extending 
time  to  plead  does  not  enlarge  the  time  within  which  the  law  or  court  rule 
requires  answer  or  plea,  and  therefore  not  the  time  for  removal.! 6  Some 
authorities  go  further  than  the  foregoing  propositions  and  hold  that  dis- 
cretionary orders  extending  time  to  plead,  based  upon  a  standing  rule  or 
statute,  extend  also  the  time  for  removal.!  7  But  it  does  not  seem  that  a, 
rule  or  statute  providing  for  the  discretionary  exercise  of  power  to  enlarge 
the  time  to  plead,  a  power  which  all  courts  possess  regardless  of  statute 
'or  rule,  is  contemplated  by  Congress  in  the  above  provision.  It  seems 
safer  to  assume  that  Congress  had  in  mind  the  statute  or  rule  requiring 
answer  or  plea  and  not  a  statute  or  rule  existing  side  by  side  with  the 
requirement  permitting  the  courts  to  excuse  compliance  therewith. 

£1]  —  by  amendment  of  pleadings  or  change  of  parties. 
Amendment  of  a  declaration  or  complaint  which  does  not  state  a  new 

9See  Dancel  v.  Goodyear  S.  M.  Co.  Fed.  932;  Peoples  Bank  v.  Aetna  Ins. 

106  Fed.  551.  Co.  53  Fed.  161 ;  Simonson  v.  Jordan, 

io  Chicago  v.  Hutchinson,  15   Fed.  30   Fed.   721;    Rycroft   v.   Green,   49 

129;    Case    v.   Olney,    106   Fed.    434.  Fed.  177;  Chiatovich  v.  Hanchett,  78 

A  rule  of  court  in  Indiana  fixes  the  Fed.  195. 

time  for  pleading  after  the  appear-        i5See    Schipper   v.    Consumer    Co. 

ance  day:     See  Amsden  v.  Norwich,  72   Fed.    803;    Rycroft   v.    Green,   49 

etc.  hoc.  44  Fed.  515 ;   Daugherty  v.  Fed.  177.    See  Wilcox  v.  Phoenix  Ins 

W.  U.   T.  Co.   01   Fed.   138;   Conner  Co.  60  Fed.  930,  which  goes  further 

v.  Skagit,  45  Fed.  802,  804.  than  the  text. 

nBaumgardner  v.  Bono  F.  Co.  58        16    Ruby   Co.   v.   Hunter,   60   Fed. 

Fed.  2.  305;    Tracy   v.   Morel,   88   Fed.   802; 

"Railroad   Co.   v.    Daughtrv,    138  Fox    v.    So.    Ry.    Co     80    Fed     945- 

U.  S.  298,  34  L.  ed.  963,  11  Sup.  Ct.  Price  v.  Lehigh  R.  R.  65  Fed.  825- 

Rep.  306 ;  Pullman  P.  C.  Co.  v.  Speck,  Martin  v.  Carter,  48  Fed   596 
113  U.  S.  88,  28  L.  ed.  925,  5  Sup.  Ct.        "Simonson  v.  Jordan,  30  Fed  721  • 

Rep.  374;  Austin  v.  Gagan,  39  i  ed.  Dwyer  v.  Peshall,  32  Fed.  497-  Hurd 

627,  5  L.R.A.  477 ;  Spangler  v.  Atchi-  v.    Gere,    38    Fed.    537 ;    Rycroft    v 

son,  etc.  R.  R.  42  Fed.   300;   Dixon  Green,  49  Fed.  177-   Wilcox  v    Phe 

v.  W.  U.  T.  Co.  38  Fed.  377;  Velie  nix   Ins.   Co.   60   Fed.   932-    Peoples' 

v.  Mfg.  Co.  40  Fed.  546;  Brigham  v.  Bank  v.  Aetna  Ins.  Co   53  Fed    161- 

Thompson  Co.  55  Fed.  883;    Fidelity  Chiatovich  v.  Hanchett    78  Fed   19s' 

Co.  v.  Newport  Co.  70  Fed.  406;    Fox  Such  is  the  settled  rule' in  the  second 

v.  Southern  Ry.  80  Fed.  948;    Frink  circuit:  Lord  v.  Lehigh  R  R   104  Fed 

v.  Blackington  Co.  80  Fed.  306.    But  929  and  cases  cited         '     '  ' 

see  Wilcox   v.   Phoenix   Ins.    Co.   60 
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cause  of  action  'will  not  revive  a  right  of  removal; 20  although  it  may  en- 
large the  time  to  remove,  if  it  enlarges  the  time  to  plead.i  But  if  a  new 
cause  of  action  is  stated  by  amendment  it  has  been  held  that  defendant 
may  thereafter  seek  removal.  2  Where  the  amendment  by  enlarging  the 
amount  in  dispute  or  change  in  substance,  first  presents  a  case  that  is 
removable,  a  petition  for  removal  may  be  filed  promptly  thereafter.  3  So 
where  discontinuance  is  entered  against  a  party  whose  presence  was  a 
mere  device  to  bar  Federal  jurisdiction,  removal  may  be  had  thereafter.4 
If  a  change  in  parties  in  effect  marks  the  institution  of  a  new  suit,  they 
may  have  time  for  removal.  5  The  clause  requiring  petition  for  removal 
at  or  before  the  time  for  answer  cannot  have  a  literal  application  where 
the  circumstances  giving  the  right  .to  removal  only  arise  thereafter.  6  If 
plaintiff  joins  resident  defendants,  and,  after  the  statutory  time  for  removal 
has  expired,  dismisses  such  resident  defendants,  the  nonresident  defendant 
is  entitled  to  remove,  and  plaintiff  is  estopped  to  set  up  the  expiration  of 
time  therefore.  7 

[m]  —  waiver  of  objection  that  petition  too  late. 

It  is  settled  that  the  provision  fixing  the  time  for  filing  the  petition  is  not 
jurisdictional,  but  is  modal  and  formal. n  It  may  be  waived  by  failure  to 
make  seasonable  objection  that  a  petition  is  filed  too  late. 12  Failure  to 
move  for  remand  is  a  waiver  of  the  objection;  13  and  a  party  may  otherwise 

20Kaitel    v.    Wylie,   38    Fed.    865;  5Shirley    v.    Waco.  T.  P.   13  Fed. 

Jones     v.     Mosher,     107   Fed.     561,  705,   4   Woods,   411.      See   American 

46  C.  C.  A.  471 ;  Painter  v.  New  M.  Nat.  Bank  v.  N.  B.  Co.  70  Fed.  422. 

Co.  98  Fed.  544.  ^Powers    v.    Chesapeake,    etc.    Ry. 

iMartin  v.  Carter,  48  Fed.  596.    See  169  U.  S.  100,  42  L.  ed.  676,  18  Sup. 

Cramer    v.    Mack,    12  Fed.    803,    20  Ct.  Rep.  264;   Remington  v.  Central 

Blatchf.  479.  Pac.  R.  R.   198  U.   S.  95,  49  L.   ed. 

2Jones  v.  Mosher,    107     Fed.     561,  959,  25  Sup.  Ct.  Rep.  577;  Barber  v. 

46  C.  C.  A.  471;  Evans  v.  Dillingham,  Boston,  etc.  R.  Co.  145  Fed.  52. 

43  Fed.  177.    But  compare  Edrington  'Powers  v.   Chesapeake   &  0.   Ry. 

v.  Jefferson,  111  U.  S.  775,  28  L.  ed.  Co.   169  U.  S.   92,  42  L.  ed.  676,   18 

594,   4   Sup.   Ct.   Rep.   683;    Phoenix  Sup.  Ct.  Rep.  264;  Hukill  v.  Chesa- 

Ins.  Co.  v.  Walrath,  117  U.  S.  366,  peake   &   0.   Ry.    Co.    65    Fed.    138; 

29  L.  ed.  924,  6  Sup.  Ct.  Rep.  768.  Powers  v.  Chesapeake  &  O.  Ry.  Co. 

3 Jones   v.    Mosher,    107    Fed.   561,  65     Fed.     129;     Cookerly    v.     Great 

46  C.  C.  A.  471 ;  Huskins  v.  Cincin-  Northern  Ry.  Co.  70  Fed.  277. 

nati,  etc.  R.  R.  37  Fed.  504,  3  L.R.A.  uPowers  v.   Chesapeake,   etc.   Ry. 

545;  Yarde  v.  Baltimore  R.  R.  57  Fed.  169  U.  S.  99,  100,  42  L.  ed.  673,  18 

913;  Cookerly  v.  Great  N.  R.  R.  70  Sup.   Ct.  Rep.  264. 

Fed.  277;   Speekart  v.  German  Nat.  i2Ayers  v.  Watson,  113  U.  S.  594, 

Bank,  85  Fed.  12;  Bailey  v.  Mosher,  597,  28  L.  ed.  1093,  5  Sup.  Ct.  Rep. 

95  Fed.  223,  holding  first  petition  be-  641 ;  Martin  v.  Baltimore,  etc.  R.  R. 

came  effective  on  amendment  after-  151  U.  S.  689,  38  L.  ed.  317,  14  Sup. 

wards  making  out  a  removable  case.  Ct.   Rep.  539;   Tod  v.   R.  R.  Co.   65 

Fogartv  v   S   P.  R.  R.  121  Fed.  941 ;  Fed.   145,   12   C.   C.   A.   521 ;    Collins 

Tremper  v  Schwabacher,  84  Fed.  416.  v.  Stott,  76  Fed.  613;  Baltimore,  etc. 

^Powers  v    Chesapeake  Ry.  169  U.  R.  R.  v.  Ford,  35  Fed.  173. 

S  102  42  L.  ed.  673,  18  Sup.  Ct.  Rep.  i3Guarantee   Co.   v.   Han  way,   104 

264     '  Fed.  369. 
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estop  himself  from  the  right  to  object.*  *  It  is  too  late  to  object  first  on 
appeal.is  The  removing  party  cannot  object  that  his  proceedings  were  too 
late,  is 

{n]     To  what  circuit  court  cause  should  be  taken. 

The  circuit  court  for  the  district  within  the  territorial  limits  of  which  the 
suit  is  pending  is  the  proper  court  to  which  to  remove  a  cause ;18  regardless 
of  where  it  originated.1 9  In  many  instances  Federal  judicial  districts  are 
divided  into  divisions  and  in  such  cases  there  are  sometimes  special 
■statutory  provisions  respecting  the  proper  procedure  on  removal,  of  which 
the  practitioner  should  take  note.2' 

§  1137.     Semoval  bond  conditioned  to  enter  record,  etc. 

[The  party  seeeking  removal  in  addition  to  his  removal  petition] 
shall  make  and  file  therewith  a  bond/3-1"™  with  good  and  sufficient 
surety, ra  for  his  or  their  entering  in  such  circuit  court,  on  the 
first  day  of  its  then  next  session,  a  copy  of  the  record  in  such  suit, 
and  for  paying  all  costs  that  may  be  awarded  by  the  said  circuit 
court  if  said  court  shall  hold  that  such  suit  was  wrongfully  or  im- 
properly removed  thereto,  and  also  for  their  appearing  and  enter- 
ing special  bail  in  such  suit  if  special  bail  was  originally  requisite 
therein. Ce] 

Part  of  §  3,  act  Mar.  3,  1875,  c.  137,  18  Stat.  470,  as  amended  Mar.  3, 
1887,  c.  373,  24  Stat.  552  as  corrected  Aug.  13,  1888,  c.  866,  §  1,  25 
Stat.  433;  TJ.  S.  Comp.  Stat.  1901,  p.  510. 

{a]     History  of  provision  respecting  removal  bond. 

This  portion  of  the  act  of  1875  was  not  altered  by  the  amendments  of 
1887  and  1888.  It  superseded  a  provision  in  R.  S.  §  639,  which  differed  from 
the  above  in  specifying  process,  pleadings,  depositions,  etc.,  instead  of 
merely  requiring  a,  copy  of  "the  record,"  and  in  the  absence  of  any  pro- 
vision that  the  bond  cover  the  costs  that  might  be  awarded  on  remand. 
JR.  S.  §  639  was  based  upon  earlier  acts  of  1866,  1867  and  1789.4 

"Powers iv.   Chesapeake,   etc.   Ry.    13  Blatchf.  170,  Fed.  Cas.  No    7  902 

,«   ■  £        t  .        *    r,      a  See  Wilcox  v-   Phoeni*  Ins.   Co    60 

isKmght  v.  Intemat.  Ry.  61  Fed.  Fed.   933;     Hyde   v.   Victoria  L.   Co. 

87,    9    C.    C.      A.    3f6;    Newman   v.  125  Fed   970 

Schwerin,  61   Fed.  865,   10  C.  C.   A.  laHess  v    Revnolds    IIS  TT    <5    hi 

129;  Martin  v.  Baltimore,  etc.  R.  R.  28  L.  ed    927 ,5Sup   Ct   Ren'  377 

151  TJ.  S.  673,  38  L.  ed.  317,  14  Sup.  2oSee  ante!  §   «I"              P"  37'' 

Ct    Rep.  539  4See    Act    Sept.    24     1789     c     20 

isAyers  v.  Watson,  113  TJ.  S.  599,  §  12,  1  Stat   79-  act  Tiilv  P7    *   oaa 

28  L.  ed.  1093;  5  Sup.  Ct.  Rep.  641  14  Stat    306^ak  Mar  ^12    1867    ^~ 

?°nn?\L  ^Iey'  156  U"  S-  ™5-  39    196>  "  Stat '558  '   186''   °- 

2L.  ed.  444,  15  Sup.  Ct.  Rep.  354. 

isKnowlton  v.   Congress,   etc.   Co. 
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[b]  Necessity  for  bond. 

As  it  is  filing  of  proper  petition  and  bond  that  terminates  the  State  court's 
jurisdiction^  it  has  been  held  as  necessary  to  a  devestiture  of  that  juris- 
diction that  the  bond  filed  comply  with  the  statute,  as  that  the  petition 
show  a  removable  cause.  6  Certainly  there  must  be  some  bond  and  to  that 
extent  it  is  jurisdictional,'  yet  it  would  seem  that  a  bond  not  in  statutory 
form  might  be  rendered  sufficient  to  satisfy  jurisdictional  requirements  by 
the  State  court's  acceptance  thereof.  While  it  is  perhaps  not  indispensable 
that  petition  and  bond  be  filed  together,  neither  is  effective  until  supple- ' 
mented  by  the  other,8  and  both  must  be  within  the  prescribed  time.9 

[c]  Form  and  requisites  of  bond. 

While  the  act  prescribes  the  obligation  upon  the  bond  it  does  not  require 
that  it  be  a  penal  bond  in  any1  particular  sum,  so  that  a  bond  not  penal  in 
form,  but  merely  to  pay  an  indefinite  amount  would  apparently  be  good;  12 
and  not  a  ground  for  remand  where  the  cause  was  in  fact  removable  and 
the  removal  already  an  accomplished  fact.is  The  practice,  however,  seems 
to  be  to  furnish  a  bond  penal  in  form  with  a  penalty  large  enough  to  cover 
any  costs  that  might  accrue.  1*  Certainly  if  the  State  court  accepts  a.  bond 
with  the  necessary  conditions,  as  sufficient,  whether  penal  or  not,  it  should 
not  be  ground  for  remanding  a  removable  cause  that  has  otherwise  been 
properly  removed. is  But  if  a  bond  is  penal  in  form  and  the  amount  is  left 
blank  there  is  no  liability  and  no  bond.iG 

The  statutory  requirement  that  the  removing  party  "make"  the  bond  is 
satisfied  by  offering  a  good  bond  to  the  court  and  it  is  not  necessary  that 
the  party  sign  it  or  appear  therein  as  principal.i'     No  seal  upon  the  bond 

BSee  ante,  §  1136  [d].  9  Austin    v.    Gagan,    39    Fed.    626, 

BMcMurdy  v.  Conn.  Ins.  Co.  6  Ins.  628,  5  L.R.A.  476. 

L.  J.  666  Fed.  Cas.  No.  8,903;  Torrey  i2Burdick  v.  hale,  7  Biss.  96,  Fed. 

v.  Grant  Wks.  14  Blatchf.  269,  Fed.  Cas.    No.    2,147;     Commonwealth   v. 

Cas.  No.   14,105;   Webber  v.  Bishop,  Louisville  B.  Co.  42  Fed.  241. 

13   Fed.    49;    Sheldrick   v.   Cockroft,  13 Johnson  v.  F.  C.  Austin  Co.  76 

27  Fed.  579;  Shedd  v.  Fuller,  36  Fed.  Fed.  616. 

609.      But   some   authorities   do   not  i*Com.  v.  Louisville  B.  Co.  42  Fed. 

deem  the  bond  jurisdictional;  Beede  241;  Johnson  v.  F.  C.  Austin  Co.  76 

v     Cheeney,   5   Fed.   388;    Deford   v.  Fed.  616. 

Mahatry,  13  Fed.  481;  MacNaughton  "See  Van  Allen  v.   R.  R.   Co.   3 

v.  R.  R.  19  Fed.  883 (although  hold-  Fed.  545,  1  McCrary,  598.     See  Cooke 

ing    tne   petition    jurisdictional    and  v.  Seligman,  7  Fed.  263,  17  Blatchf. 

not  amendable).     '  452;    Johnson  v.  F.  C.  Austin  Co.  76 

'The  mere  filing  of  petition  is  not  Fed.  616. 

removal:    Gregory  v.  Hartley,  113  U.  leBurdicK  v.  Hale,  7  Biss.  96,  Fed. 

S   745,  28  L.  ed.  1150,  5  Sup.  Ct.  Rep.  Cas.  No.  2,147;  Austin  v.  Gagan,  39 

743;    Crehore   v.  Ohio,   etc.   Ry.   131  Fed.  628,  5  L.R.A.  476. 

U    S    244,  33  L.  eu.  144,  9  Sup.  Ct.  "Stevens    v.    Richardson,    9    Fed. 

R'     '692  195,  20  Blatchf.   53;     Public  G.   etc. 

sMcMurdy  v.  Conn.  Ins.  Co.  6  Ins.  Co.  v.  W.  U.  T.  Co.  16  Fed.  289,  11 

L.  J.  606,  Fed.  Cas.  No.  8,903.    Maine  Biss.  568;    Peoples  Bank  v.  Ins.  Co. 

v.  Gilman,  11  Fed.  214.  53  Fed.  161,  163. 
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is  required  by  this  statute  and  the  absence  of  seal  cannot  invalidate  it.i» 
It  is  improper  for  a  removing  party  to  appear  as  surety  on  the  bond.  19 

[d]  Amendment  of  bond  and  waiver  of  defects. 

As  in  the  case  of  petition^  amendment  of  the  bond  is  permissible  in  the 
Federal  court,  after  the  time  for  removing  the  cause  has  expired.  The 
authorities  differ  as  to  the  nature  of  the  amendments  permissible.  Those 
which  regard  the  giving  of  a  bond  that  complies  with  statutory  require- 
ments, as  jurisdictional,  will  only  permit  amendment  in  minor  matters,  as, 
to  show  the  proper  district.  3  Or  will  disregard  any  irregularities  which  they 
would  permit  to  be  amended.*  holding  eighteen  months  delay  in  objecting 
to  irregularities  a  waiver.  Upon  the  other  hand  these  authorities  will  not 
permit  amendment  where  as  given,  the  bond  fails  to  contain  the  statutory 
condition  as  to  costs; 5  or  fails  to  contain  a  penal  sum  although  penal  in 
form.  6  Other  authorities  take  the  view  that  if  the  petition  be  regular  and 
the  case  is  removable  and  has  been  removed,  and  the  record  filed,  all  de- 
fects in  the  bond  are  immaterial; 7  and  that  a  failure  to  condition  the  bond 
to  cover  costs  is  immaterial  and  may  be  amended  in  the  Federal  court; 8 
or  a  failure  to  execute  a  bond  to  the  proper  person. 9  Where  the  State  court 
has  accepted  a  bond  and  ordered  removal,  or  otherwise  recognized  the 
regularity  of  the  removal  proceedings  so  as  to  preclude  the  possibility  of 
actual  conflict  of  jurisdiction  and  decision,  there  is  much  to  be  said  in  favor 
of  permitting  liberality  in  the  amendment  of  a  defective  bond.io 

[e]  Condition  specified  by  the  bond. 

The  condition  as  to  payment  of  costs  must  be  included  in  every 
instance; is  and  as  to  filing  the  record; i^  but  the  clause  respecting  appear- 

i8Loop  v.  Winters,  115   Fed.   362.  v.  Delaware  R.  R.  18  Fed.  833;  Mac- 

19  Chambers  v.  McDougal,  42  Fed.  Naughton   v.    S.    P.    R.    R.    19    Fed. 

694,  697.  883;  Chambers  v.  McDougal,  42  Fed. 

2Ante,  §  1136  [h].  694. 

3Hodge  v.    Chicago,    etc.   Ry.    121        sDeford  v.  Mahaffy,   13  Fed.  481; 

Fed.  48,  57  C.  C.  A.  388.  Coburn  v.  Cattle  Co.  25  Fed.  794. 

^Dennis  v.  Alachua  Co.  3  Woods,        9Harris  v.  Delaware  R.  R.  18  Fed. 

683,  Fed.  Cas.  No.  3,791.     See  Cham-  833. 

bers  v.  McDougal,  42  Fed.  694;  Her-        n>See  MacNaughton  v.  S.  P.  R.  R. 

vey  v.   Ry.   Co.  3  Fed.   709,  holding  19  Fed.  884;  Johnson  v.  F.  C.  Austin 

eighteen  months'   delay  in  objecting  Co.  76  Fed.  616;   VanAllen  v.  P.  R. 

to  irregularities  a  waiver.  Co.  3  Fed.  545,  1  McCrary,  598;  Cooke 

5Torrey    v.     Grant    L.     Wks.     14  v.  Seligman,  7  Fed.  263,  17  Blatchf. 

Blatchf.   269,  Fed.  Cas.   No.   14,105;  452. 

McMurdy  v.  Life  Ins.  Co.  4  Wkl.  N.        micMurdy    v.    Conn.    Ins.    Co.    6 

Cas.  18,  Fed.  Cas.  No.  8,903;  Webber  Ins.  L.  J.  666,  Fed.  Cas.  No.  8,903; 

v.  Bishop,   13  Fed.  49;    Sheldrick  v.  Torrey  v.  Grant  L.  Wks.  14  Blatchf. 

Cockroft,  27  Fed.  579.  269,    Fed.   Cas.    No.    14,105;    Webber 

eBurdick  v.  Hale,  7  Biss.  96,  Fed.  v.   Bishop   13   Fed.  49;    Sheldrick  v 

Cas.  No.  2,147.  Cockroft,  27   Fed.  579. 

'Beede  v.  Cheeney,  5  Fed.  388;  De-        i4See  Clippinger  v.  Missouri  L.  Ins. 

ford  v.  Mahaffy,  13  Fed.  481 ;  Harris  Co.  26  Ohio  St.  404. 
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ance  and  entering  special  bail  need  appear  only  in  those  cases  where  special 
bail  has  in  fact  been  required.  15  So  under  the  law  of  Pennsylvania,  in  an 
action  of  foreign  attachment  the  bond  need  not  be  conditioned  for  the  enter- 
ing of  such  bail.is  If  defendant  is  held  to  bail  the  amount  of  the  bond 
must  equal  the  bail.  But  an  attachment  bond  is  not  "special  bail."  17  The 
.  sureties  on  the  bail  bond  given  in  the  State  court  are  discharged  by  the  re- 
moval, is 

[f]     Sufficiency,  and  justification  of  sureties. 

The  State  court  may  investigate  the  value  of  the  sureties,!  and  judge 
of  their  sufficiency.  2  It  must  determine  whether  the  surety  is  "good  and 
sufficient,"  may  determine  the  amount,  and  whether  it  should  be  joint  or 
joint  and  several.3  The  State  court  may  require  the  sureties  to  justify. t 
But  the  sureties  are  not  bound  to  justify  until  a  rule  to  do  so  is  laid  upon 
them.5  The  absence  of  any  acknowledgment  or  proof  of  the  execution  of 
the  bond  is  a  matter  of  practice  for  the  State  court  to  pass  upon.  6  Where 
the  bond  presented  is  apparently  ample,  the  State  court  cannot  arbitrarily 
refuse  to  receive  it,  or  refuse  to  remove  without  giving  an  opportunity  to 
correct  it,  and  make  it  ample.'  It  cannot  reject  the  security  without  as- 
signing a  cause ; 8  nor  can  it  refuse  to  accept  it,  except  on  the  ground  of  in- 
sufficiency. 3  If  all  the  requisites  exist,  the  State  court  must  accept  the 
surety  and  proceed  no  farther.  10  The  surety  is  not  bound  by  the  subse- 
quent adjudication  against  the  principal  in  a  State  court.  If  there  is  one 
good  and  sufficient  surety  the  fact  that  the  other  is  an  attorney  not 
competent  to  act  as  surety  gives  the  State  court  no  right  to  retain  juris- 
diction.1! 

i5Burck  v.  Taylor,  39  Fed.  581,584.  Howard  v.  Southern  R.  JR.  122  N.  C. 

See  Cooke   v.  Seligman,  7  Fed.  260,  945,  29  S.  E.  778;   Taylor  v.  Shew, 

17  Blatchf.   453,  where  provision  of  54  N.  Y.  77. 

bond  that  defendant  "do  or  cause  to        5Empire   Trans.    Co.    v.   Richards, 

be  done  such  other  and  appropriate  88   111.  404;   Cleveland  etc.  R.  R.  v. 

acts"  as  by  law  were  required,  was  Monaghan,  140  111.  484,  30  N.  E.  869 ; 

held  the  equivalent.  Miller  v.  Finn,  1  Neb.  254. 

i6Preston    v.   McNeil    L.    Co.    143        «Cooke  v.  Seligman,  7  Fed.  263,  17 

Fed.  555.  Blatchf.   452. 

lTJones    v.    Seward,    17    Abb.    Pr.        7Taylor  v.  Shew,  54  N.  Y.  75. 
.377.  sYulee  v.   Vose,  99  U.   S.  539,   25 

i8Ramsay  v.  Coolbaugh,   13  Iowa,  L.   ed.   355;    Taylor  v.   Shew;   54  N. 

164;    Davis   v.    South   Carolina,    107  Y.  75;  Mix  v.  Andes  Ins.  Co.  74  N. 

U.  S.  601,  27  L.  ed.  574,  2  Sup.  Ct.  V.  53,  30  Am.  Rep.  260. 
Hep    636  SYulee  v.  Vose,  99  U.   S.  539,  25 

lOrosco  v.  Gagliardo,  22  Cal.  83;  L.  ed.  355,  S.  C.  64  N.  Y.  449;  Fisk 

Suydam  v.  Smith,  1  Denio,  263.  v.  Union  Pac.  R.  Co.  6  Blatchf.  362, 

2Fitz  v.  Hayden,  4  Martin   N.   S.  Fed.   Cas.  No.   4,827;   Mix  v.  Andes 

£53.  Ins.  Co.  74  N.  Y.  53,  30  Am.  Rep.  260. 

3Mix  v.  Andes  Ins.  Co.  74  N.  Y.       i°De   Camp    v.   N.   J.  L.   M.   Ins. 

53,  30  Am.  Rep.  260.  Co.  2  Sweeney,   481. 

4 Weed  Sew.'  Mach.   Co.   v.   Smith,        HRemoval  Cases,  100  U.  S.  457,  25 

71    111.  204;   Darst  v.   Bates,  51   111.  L.    ed.   599.      See   Chambers   v. .  Mc- 

439;  Hcrndon  v.  Aetna  Ins.  Co.  107  Dougal,  42  Fed.  694. 
N.  C.  195,  12  S.  E.  240,  10  L.R.A.  53. 
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I  1138  PROCEDURE  AND  REMOVAL  OF  CAUSES.  [Code   Fed. 

§  1138.     State  court  should  receive  bond  and  proceed  no  further. 

It  shall  then  be  the  duty  of  the  State  court™  to  accept  said 
petition  and  bond,[c]"[b]  and  proceed  no  further  in  such  suit;te:l~[Bl 
and  the  said  copy  being  entered  as  aforesaid  in  the  said  circuit 
court  of  the  United  States,  the  cause  shall  then  proceed  in  the  same 
manner  as  if  it  had  been  originally  commenced  in  the  said  circuit 
court. 

Part  of  §  3,  act  Mar.  3,  1875,  c.  137,  18  Stat.  470,  as  amended  Mar.  3, 
1887,  e.  373,  24  Stat.  552  as  corrected  Aug.  13,  1888,  b.  866,  §  1,  25 
Stat.  433,  U.  S.  Comp.'Stat.  1901,  p.  510. 

[a]  History  of  statutory  provision. 

As  originally  enacted  in  1875  this  portion  of  the  section  contained  also  the 
proviso  "and  any  bail  that  may  have  been  originally  taken  shall  be  dis- 
charged." The  act  of  1875  superseded  a  clause  of  R.  S.  §  639  providing  that 
"It  shall  thereupon  be  the  duty  of  the  State  court  to  accept  the  surety  and 
to  proceed  no  further  in  the  cause  against  the  petitioner,  and  any  bail  that 
may  have  been  originally  taken  shall  be  discharged." 

[b]  Scope  of  inquiry  open  to  State  court. 

The  State  court  can  only  inquire  whether  as  a  matter  of  law  on  the  face 
of  the  record,  including  the  declaration  or  complaint  petition  and  bond, 
there  exists  a  right  of  removal. 1 6  It  has  a  right  to  satisfy  itself  as  to 
the  sufficiency  of  the  security  offered;*?  and  that  the  petition  is  filed  in 
time.is  But  averments  of  the  petition  must  be  taken  as  true,i9  and  it  lias 
no  discretion  to  refuse  acceptance  of  a  bond  with  good  and  sufficient 
surety.20  In  other  words  while  the  State  court  as  well  as  the  circuit  court 
may  pass  upon  the  questions  of  law,i  all  questions  of  fact  are  to  be  decided 
by  the  circuit  court.  2  The  State  court  cannot  deny  a  right  of  removal  upon 
the  pretended  ground  of  vagueness  in  the  petition.3 

[c]  Presentation  and  acceptance  of  petition  and  bond. 

It  is  the  filing  of  petition  and  bond  that  is  jurisdictional  and  required  to 

isCarson  v.  Hyatt,  118  U.  S.  287,        iWalker  v.   O'Neill.  38   Fed.   374: 

30  L.  ed.  167,  6  Sup.  Ct.  Rep.  1050;  Springer  v.  Howes,  69' Fed.  849.    But 

Burlington,    etc.    Ry.    v.    Dunn,    122  see  Beadleston  v.  Harpending,  32  Fed. 

U.  S.  515,  30  L.  ed.  1159,  7  Sup.  Ct.  644. 
Rep.  1262.  2Kansas  City  R.  R.  v.  Daughtrv, 

"Penn   Co.  v.   Bender,   148   U.  S.  138  TJ.  S.  303,  34  L.  ed.  963.  11  ,Wp. 

260,  37  L.  ed.  442,  13  Sup.  Ct.  Rep.  Ct.  Rep.  306;   Stone  v.  South   Caro- 

591.  lina,  117  U.  S.  432,  29  L.  ed.  902.  t> 

"Kansas,  etc.  R.  R.  v.  Daughtry,  Sup.  Ct.  Rep.  799;  Postal  Co.  v.  So 

138  U.  S.  303,  34  L.  ed.  963,  11  Sup.  Ry.  88  Fed.  805;  Dow  v.  BradstrePt 

Ct.    Rep.    306.  Co.  46  Fed.  828. 

"Southern  Ry.    v.    Hudgins,    107        3Marshall    v.    Holmes,    141    V     S 

Ga.  337,  33  S.  E.  443.  601,  35  L.  ed.  870,  12  Sup.  Ct.  Rer 

zoRemoval  Cases,  100  U.  S.  472,  25  62. 
L.  ed.  593. 
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Procedure]  STATE   COURT  TO  PROCEED  NO  FURTHER.  {  1138   [c] 

be  within  the  statutory  time.6  The  action  of  the  State  court  in  accepting 
them  may  be  later.1?  Acceptance  is  not  in  any  sense  a,  condition  precedent 
to  the  transfer  of  jurisdiction.  As  it  is  made  the  State  court's  duty  to  ac- 
cept proper  petition  and  bond,  any  formal  acceptance  is  not  prerequisite  to 
the  vesting  of  the  circuit  court's  jurisdiction :  8  and  refusal  to  accept  does 
not  prevent  its  jurisdiction  from  terminating.9  Refusal  to  accept  a  bond 
that  is  in  fact  good  and  sufficient  will  not  prevent  the  ousting  of  the  State 
court's  jurisdiction.!  o  However  it  is  correct  practice  and  in  accordance  with 
the  rules  of  comity  to  obtain  the  State  eourt's  formal  acceptance  of  the 
petition  and  bond.n  The  requirement  of  the  act  that  the  State  court  ac- 
cept the  petition  and  bond  seems  to  imply  that  the  party  is  to  present 
them  to  the  court  besides  filing  them.12  The  court  is  not  to  be  deprived 
of  the  opportunity  to  pass  upon  the  sufficiency  of  the  petition  and  bond, 
by  leaving  them  with  the  clerk  amd  taking  a  transcript  of  the  record  forth- 
with, is  By  comity  at  least,  the  State  court  or  the  judge  in  vacation,!  1 
should  be  given  opportunity  to  pass  upon  the  petition  and  bond.is  Its  ac- 
ceptance and  order  of  removal  thereon,  relate  back  to  the  filing  of  petitiosi 
and  bond."  Moreover  there  are  advantages  in  formally  presenting  the 
petition  and  bond  and  obtaining  their  acceptance  and  an  order  of  removal. 
Defects  may  be  pointed  out  which  the.  party  can  remedy  by  amendments ; 
and  the  fact  that  the  State  court  has  formally  accepted  the  petition  and 
bond,  places  the  removing  party  in  a  better  position  to  enjoin  the  State 
court's  proceedings,!  7  or  to  obtain  amendment  in  case  defects  are  made  the 
basis  of  objection  in  the  circuit  court."  On  the  other  hand  if  the  State 
court  decides  the  question  of  law  involved  adversely  and  declines  to  permit 
removal,  the  parties  chance  of  getting  an  opposite  decision  in  the  circuit 
court  is  impaired.  19     It  is  sufficient  presentation  if  the  attention  of  the 

sAnte,   §  1136.  "See  Scoutt  v.  Keck,  73  Fed.  90  i. 

7Burck    v.    Taylor,    39    Fed.    581;  907,  20  C.  C.  A.  103;  Coker  v.  Momi 

Noble    v.   Mass.    Ben.   Ass.   48    Fed.  ghan  Mills,  110  Fed.  806. 

337.     See  Waters  v.  Cent.  T.  Co.  126  i3Hall    v.    Chattanooga,     48    Fed. 

Fed.   469.  001 ;  Fox  v.  So.  Ry.  Co.  80  Fed.  948 : 

sBrigham  v.   Thompson  L.  Co.  55  La  Page  v.  Day,  74  Fed.  977;  Brown 

Fed.   881;    State   v.   Coosaw  M.   Co.  v.  Murray  Nelson,  43  Fed.  614,  616. 

45  Fed.  804,  811;   Brown  v.  Murray  "Shedd   v.   Fuller.    36    Fed.    609; 

etc.  &  Co.  43    Fed.    614;    Miller    v.  Roberts  v.  R.  R.  45  Fed.  433. 

Tobin,  18  Fed.  609,  9  Sawy.  401.    But  "Probst  v.   Cowen,   91   Fed.   931; 

compare  Fox  v.  So.  Ry.  Co.  80  Fed.  State  v.  Coosaw  M.  Co.  45  Fed.  811. 

948;    La   Page   v.   Day,  74  Fed.  977;  812;    Hall    v.    Chattanooga,   48    Fed. 

Kinne  v.  Lant,  68  Fed.  438.  600. 

»Shedd  v.   Fuller,  36  Fed.  609.  "Miller  v.   Tobin,   18  Fed.   613,  9 

lORemoval   Cases,    100   U.   S.   472,  Sawy.  401. 

25  L.  ed.  599;   Noble  v.  Mass.  Ben.  i7Coker    v.    Monaghan   Mills,    110 

Assn.  48  Fed.  337.  Fed.  806. 

iiBrown  v.  Murray  Nelson  &  Co.  i8See  ante,  §  113  [d]. 

43  Fed.  616;  Noble    v.    Mass.    Ben.  "See  Springer  v.  Howes,  69  Fed. 

Assn.  48  Fed.  337 ;  Fox  v.  So.  Ry.  Co.  851. 
80  Fed.  948;  Osgood  v.  Chicago,  etc. 
Ry.   Co.   6  Biss.   348,  Fed.   Cas.  No. 
10,604. 
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§    1138   [d]  PROCEDURE  ON  REMOVAL  OF  CAUSES.  [Code  Fed. 

State  court  or  judge  is  drawn  to  the  petition  and  bond  specifically  though 
not  formally.  20 

[d]     Necessity  for  order  of  removal. 

No  formal  order  for  the  removal  of  the  cause  is  necessary;*  and  a  case  is 
removed  though  an  order  is  not  passed.5  Yet  it  is  usual  to  obtain  an  order 
accepting  petition  and  bond  and  directing  removal.6  It  is  a  convenient  mode 
of  manifesting  the  State  court's  action  in  the  premises,  and  relates  back  to 
the  filing  of  the  petition  and  bond.1? 

( ej     State  jurisdiction  terminated  by  filing  proper  petition  and  bond. 

No  adjudication  by  the  State  court,  of  the  sufficiency  of  the  petition  and 
bond  are  necessary.  10  If  they  are  in  fact  sufficient  and  make  out  a  re- 
movable case  and  are  filed  within  the  statutory  time,  the  jurisdiction  of 
the  State  court  thereupon  ceases  and  the  cause  is  removed  notwithstanding 
the  State  court's  refusal  to  allow  it.n  The  State  court  is  without  juris- 
diction to  proceed;12  even  though  the  record  is  not  yet  filed  in  the  circuit 
court. i s  Nor  will  failure  to  file  the  record  in  the  circuit  court  in  due  time, 
restore  the  jurisdiction.:!  *  An  order  by  the  State  court  granting  the  re- 
moval is  unnecessary  to  terminate  the  State  court's  jurisdiction ;  1 5  and  if 
si  removable  ease  has  been  duly  made  to  appear  by  proceedings  taken  in  due 
eonformity  to  the  Federal  statutes,  the  circuit  court's  jurisdiction  has 
attached  and  no  order  by  the  State  court  in  the  premises  can  effect  it.i6 

It  is  equally  true,  however,  that  the  State  court  is  not  bound  to  re- 

2<>See    Probst    v.    Cowen,    91    Fed.  loPenn.  Co.  v.  Bender,   148  U.   S. 

!)31 ;  State  v.  Coosaw  M.  Co.  45  Fed.  260,  37  L.  ed.  442,  13  Sup.  Ct.  Rep. 

Mil,  812;  Chambers  v.  MeDougal,  42  591. 

I'ed.  696;   Monroe  v.  Williamson,  81  "Insurance  Co.  v.  Morse,  20  Wall. 

Fed.  983.  454,  22  L.  ed.  365;   Crehore  v.  Ohio 

4Loop   v.   Winters,   115   Fed.   362;  Ry.  131  U.  S.  243,  33  L.  ed.   144,  9 

LaPage  v.  Day,  74  Fed.  977;   Eisen-  SuP-     Ct.     Rep.     692;     Marshall    v. 

mann  v.   Delemar's  Nev.   G.   M.   Co.  Holmes,  141  U.  S.  595,  35  L.  ed.  872, 

87  Fed.  248;  Lund  v.  Chic.  R.  I.  &  12  Sup.  Ct.  Rep.  63;    State  v.  Coosaw 

P.   R.    Co.   78   Fed.   385;    Wilson   v.  M.  Co.  45  Fed.  804;  Monroe  v.  Wil- 

W.  U.  Tel.  Co.  34  Fed.  561;  Osgood  Hamson,  81  Fed.  977;  Boatman  Bank 

v.   C.   D.   &  V.   R.   Co.   6  Biss.   330,  v.  Fritzlen,  135  Fed.  650,  (C.  C.  A.) 

Fed.    Cas.    No.     10,604:    Connor    v.  12Railroad  Co.  v.   Mississippi,   102 

Scott,  4  Dill.  242,  Fed.' Cas.  No.  3.-  U.    S.    136,   26   L.    ed.    96;    State    v. 

119;  Lalor  v.  Dunning,  56  How.  Pr.  Coosaw   M.   Co.   45   Fed.   811;    Mon- 

209;  Hatch  v.  Chicago  R.  I.  &  P.  R.  roe  v.  Williamson,  81  Fed.  985,  987. 

Co.    6    Blatchf.    105,    Fed.    Cas.    No.  "Railroad  v.   Koontz,    104  U.   S. 

6,204.  14,  26  L.  ed.  643. 

sCommercial    Sav.    Bank    v.    Cor-  "Steamship    Co.   v.   Tugman,    106 

bett,    5    Sawy.    172,    Fed.    Cas.    No.  £■   S-  „122>  27  L-  ed-  87>   1   Sup.   Ct. 

3,057.  EeP-  58- 

4  F^tf  &T*  VsTh°mPS017'  61^B=  -  M^sT  A^n.4438  lit 
Je"  £  v  Sehgman,  7  338.  L  v.  wint  115  Fed  365 
ed   263,  17  Blatchf.  4o2.    See  supra,    But  it  is "  wils'on  y   w   y   T 

„,„.,/'  Co-  34  Fed-  561-  supra  note   [d]. 

TMiller   v.   Tobin,   18  Fed.   613,    9        iGBrigham  v.  Thompson  L.  Co    55 
Sawy.  401.  Fed.  881. 
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Procedure]  STATE  COURT  TO  PROCEED  NO  FURTHER.  §   1138   [fl 

linquish  its  jurisdiction  until  a  removable  case  is  made  to  appear  upon  the 
face  of  the  record.1'  If  no  such  case  is  made  out  the  State  court's  juris- 
diction is  never  ousted,  and  the  Federal  jurisdiction  never  properly  at- 
taches, is  It  seems  also  that  »  party  may  waive  »  removal  to  which  the 
filing  of  petition  and  bond  technically  entitle  him,  by  failing  to  call  them  to 
the  court's  attention  and  proceeding  further  in  the  State  court.i9 

[f]     Duty  of  State  court  to  proceed  no  further. 

When  the  State  court's  jurisdiction  has  been  terminated  by  filing  of  peti- 
tion and  bond  it  has  no  power  to  permit  plaintiff  to  amend  so  as  to  defeat 
Federal  jurisdiction,  as,  by  making  a  dispute  below  the  jurisdictional 
amount.  2  Nor  has  it  power  to  hear  a  plea  to  the  jurisdiction  filed  at  the 
same  time  with  petition  and  bond; 3  nor  power  to  grant  a  nonsuit,*  or  dis- 
missals It  cannot  proceed  again  in  the  cause  until  the  jurisdiction  is  in 
some  way  restored.s  as  by  remand  on  order  of  the  Federal  court. i  How- 
ever, the  parties  cannot  have  an  order  of  remand  of  a  properly  removed 
case,  by  consent  ;S  although  State  court's  have  permitted  a  defendant  who 
has  filed  petition  and  bond  to  withdraw  them  and  proceed  in  the  State 
court.9  The  removal  of  a  prosecution  under  one  indictment,  to  the  Federal 
court  will  not  oust  the  State  court  of  jurisdiction  to  proceed  on  other  in- 
dictments. 1°  After  judgment  of  dismissal  in  the  Federal  court  there  is  no 
Federal  jurisdictional  reason  why  the  State  court  should  not  entertain  a 
new  action,  ii 

i7Amory  v.  Amory,  95  U.  S.   187,  14  L.  E.  A.  184;    Insurance    Co.    v. 

24  L.  ed.  428;  Yulee  v.  Vose,  99  U.  Delaware  Co.  50  Fed.  257. 

S  545,  25  L.  ed.  355;  Removal  Cases,  3Goldey  v.  Morning  News,  156  U. 

100  U.  S.  474,  25  L.  ed.  599;  Crehore  S.   524,   39   L.   ed.   520,   15   Sup.   Ct. 

v.  Ohio  Ry.  131  U.  S.  243,  33  L.  ed.  Rep.  559. 

144    9  Sup.   Ct.  Rep.   692.  ^Shepherd    v.    Bradstreet    Co.    65 

iWoung  v.  Parker,  132  U.  S.  271,  Fed.  142. 

33  L.  ed.  352,  10  Sup.  Ct.  Rep.  75;  sMahoney    M.    Co.    v.    Bennett,    i 

Crehore  v.  Ohio  Ry.  131  U.  S.  244,  33  Sawy.  291.  Fed.  Cas.  No.  8,968. 

L.  ed.  144,  9  Sup.  Ct.  Rep.  692;  John-  6Carson  v.  Dunham,  121  U.  S.  427, 

son  v.  Wells  Fargo  Co.  91  Fed.  3.  30  L.  ed.  992,  7  Sup.  Ct.  Rep.  1030. 

19  See  Kinne  v.  Lant,  68  Fed.  438;  7  Turner  v.   Farmers   L.   &  T.   Co. 

Home   Ins.    Co.   v.    Curtis,   32  Mich.  106  U.  S.  555,  27  L.  ed.  273,  1  Sup. 

403-   Texas,   etc.  R.  R.  v.  Davis,  93  Ct.   Rep.   519;   Birdseye  v.   Shaeffer, 

Tex.  378,  54  S.  W.  381,  55  S.  W.  562;  37   Fed.   821. 

Roberts  v.  Chicago   R.   R.    48   Minn.  8Lawton    v.    Blitch,  30    Fed.    641. 

521,  51  N.  W.  478.    Contra,  Merriam  But  see  Farmers  L.  &  T.  Co.  v.  Chi- 

v.  Dunbar,  11  Neb.  208,  7  N.  W.  443.  cago,   etc.,   R.   R.   9   Biss.   133,   Fed. 

But    asking    extension    of    time    to  Cas.  No.  4,665. 

plead  while  court  is  considering  re-  9Wadleigh  v.   Standard  L.  Co.   76 

moval  petition  is  no  waiver.    Waters  Wis.   441,   45   N.   W.    109;    Farmers 

v   Central  T.  Co.  126  Fed.  469.  L.  &  T.  Co.  v.  Chicago,  etc.  R.  R.  9 

2Kanouse  v.  Martin,  15  How.  208,  Biss.   133,  Fed.  Cas.  No.  4,665. 
14  L.  ed.  660;   Wellman  v.  Howland  loBush  v.  Commonwealth  of  Ken- 
Works.  19  Fed.  52;  Probst  v.  Cowen,  tucky,  107  U.  S.  115,  27  L.  ed.  354, 
91  Fed.  929;  Clarkson  v.  Manson,  4  1    Sup.   Ct.   Rep.    625. 
Fed.  262,  18  Blatchf.  443;   Stephens  uGassman  v.  Jarvis,  100  Fed.  140. 
v.  St.  Louis,  etc.  R.  R.  47  Fed.  530, 
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§   1138   [g]  PROCEDURE  ON  REMOVAL  OF  CAUSES.  [Code  FeX 

[g]  Effect  of  decision  of  State  court  refusing  removal  and  proceeding  with 
cause. 
A  State  court's  decision  against  the  right  of  removal  is  reviewable  on 
error  from  the  Supreme  Court  to  the  highest  State  court  ;13  the  remedy  is 
not  by  prohibition  or  contempt  proceedings.!  *  Sometimes,  however,  the 
circuit  court  has  issued  injunction  to  restrain  proceedings  in  the  State 
court  after  removal.  1 5  If  the  petition  for  removal  in  the  record  shows  no 
ground  for  removal,  the  State  court  will  be  held  justified  in  proceeding  with 
the  cause;is  and  on  writ  of  error,  the  Supreme  Court  will  affirm  the  judg- 
ment of  the  highest  State  court." 

But  if  the  record  shows  that  the  removal  was  improperly  denied,  the 
Supreme  Court  will  hold  that  the  party  attempting  removal  was  not  bound 
to  plead  further  in  the  State  court;!8  that  if  he  took  the  precaution  of 
so  doing  and  failed  to  make  further  objections  he  did  not  waive  his 
right  to  insist  on  the  error; is  that  he  might  file  the  record  in  the  circuit 
court  after  getting  a  reversal  of  the  State  court's  action  on  writ  of  error ;  2  o 
that  the  proceedings  in  the  State  court  subsequent  to  the  filing  of  his 
petition  and  bond  were  void  and  without  jurisdiction;!  although  sanc- 
tioned by  the  highest  State  tribunals; 2  that  the  removing  party  might 
if  the  State  laws  permitted  appeal  from  the  order  denying  removal  to 
the  highest  State  courts,  s  The  State  court's  have  held,  however,  that  a 
party  who  does  not  perfect  his  removal  by  filing  transcript  may  lose  the 
right  to  object  by  waiver  under  some  circumstances.*  On  error  to  a  State 
court  where  removal  has  been  refused,  the  Supreme  Court  will  confine  its 
review  to  that  question.  5 

The  fact  that  both  State  and  Federal  courts  have  a  right  to  pass  upon 
the  question  of  law  raised  by  removal  proceedings^  has  lead  sometimes 
to  insistence  by  each  upon  its  own  jurisdiction  and  the  cause  proceeding  to 

13  Stone  v.  South  Carolina,  117  U.    123,  27  L.  ed.  87,  1  Sup   Ct   Rep   58 
S.  432,  29  L.  ed.  962,  6  Sup.  Ct.  Rep.        20Railroad  Co.  v.  Koontz,   104  V. 
799;    Burlington,   etc.  Ry.  v.   Dunn,    S.  17,  26  L.  ed.  643. 
122  U.  S.  515,  30  L.  ed.  1159,  7  Sup.        iStrauder    v.    West    V    100  D    S 
Ct.  Rep.   1262.  312,  25  L.  ed.  664;  Virginia  v.  Rives, 

"Chesapeake,  etc.  Ry.  v.  White,  100  U.  S.  317,  25  L.  ed.  667-  Davis 
111  U.  S.  137,  28  L.  ed.  378,  4  Sup.  v.  South  Carolina,  107  U.  S  601  27 
Ct.  Rep.  352.  L.  ed.  574,  2  Sup.  Ct.  Rep.  636. 

i5French  v.  Hay,  22  Wall.  252,  22        2Insurance  Co.  v.  Dunn,   19  Wall 
L.   ed.   857;   Abeel  v.   Culberson,   56   224,  22  L.  ed.  68. 
Fed.    333;    Dietzsch   v.    Huidekoper,        3Kanouse  v.  Martin    15  How    210 
103  U.  S.  498,  26  L.  ed.  497.  14  L.  ed.  660.  ' 

lelnsurance  Co.  v.  Pechner,  95  U.  <See  Texas,  etc.  Rv  v  Davis  93 
S.  185.  186,  24  L.  ed.  427.  Tex.  378,  54  S.  W.  381,  55S.  W  562 

"Pennsylvania  Co.  v.  Bender,  148  Home  Ins.  Co.  v.  Curtis  32  Mich 
U.  S.  260,  37  L.  ed.  442,  13  Sup.  Ct.  403;  Roberts  v.  Chicago  R  R  48 
ReP-  591-  Minn.  521,  51  N.  W.  478 

isKanouse  v.  Martin,  15  How.  209,  BMurdock  v.  Memphis  20  Wall 
14  L.  ed.  660.  626,  22  L.  ed.  429 

19 Railroad  Co.  v.  Mississippi,  102  6Walker  v.  O'Neill,  38  Fed  374- 
^  ,  •  ,41>  2„6  L.  <*!•  96;  Kern  v.  Hui-  sPringer  v.  Howes,  69  Fed.  851- 
dekoper  103  U.  S.  493,  26  L.  ed.  354;  Traders'  Bank  ,.  Tallmadge,  9  Fed 
Steamship  Co.  v.  Tugman,  106  U.  S.   362,  20  Blatelif.  39. 
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judgment  and  appeal  in  both  tribunals.7  It  has  been  said  that  the  cir- 
cuit court  should  accept  the  decision  by  the  State  court  that  it  has 
jurisdiction  and  order  a  remand;  8  at  least  where  the  removing  party 
invoked  the  State  court's  decision  on  the  point  by  asking  for  a  removal 
order.  9 

§  1139.    Copy  of  record  and  time  for  filing. 

In  all  causes  removable  under  this  act,10  if  the  term  of  the  circuit 
court  to  which  the  same  is  removable,  then  next  to  the  holden,  shall 
commence  within  twenty  days  after  filing  the  petition  and  bond  in 
the  State  court  for  its  removal,  then  he  or  they  who  apply  to  remove 
the  same  shall  have  twenty  days  from  such  application  to  file  said 
copy  of  record  in  said  circuj£  court  and  enter  appearance  therein; 
and  if  done  within  said  twenty  days,  such  filing  and  appearance 
shall  be  taken  to  satisfy  the  said  bond  in  that  behalf. 

Part  of  §  7,  act  Mar.  3,  1875,  c.  137,  18  Stat.  472,  U.  S.  Comp.  Stat.  1901, 
p.  512. 

[a J     Necessity  for  filing  transcript  in  time. 

Prior  to  the  act  of  1875  there  was  no  statutory  exception  respecting  the 
time  for  filing  a  transcript  of  the  record.  It  is  settled  that  the  circuit 
oourt's  jurisdiction  attaches  immediately  upon  the  filing  of  proper  petition 
and  bond,  without  their  acceptance  by  the  State  court,!  i  or  order  for 
removal,!  2  and  in  advance  of  the  filing  of  the  transcript.i  3  Failure  to  file 
the  transcript  in  due  time  does  not  oust  the  Federal  jurisdiction.!  *  The 
circuit  court  has  power  to  permit  the  transcript  to  be  filed  at  »  day  subse- 
quent to  that  upon  which  it  is  due,  and  will  do  so  for  good  cause  shown,!  5 

7See  Removal  Cases,  100  U.  S.  457,  sissippi,  102  U.  S.  136,  26  L.  ed.  96; 

25   L.   ed.   601;    Missouri   P.   Ry.   v.  Monroe  v.  Williamson,  81  Fed.  985; 

Fitzgerald,  160  U.  S.  582,  40  L.  ed.  Steamship  Co.  v.  Tugman,  106  TJ.  S. 

536,  16  Sup.  Ct.  Rep.  389 ;  Home  Ins.  122,  27   L.   ed.   87,   1   Sup.   Ct.   Rep. 

Co.  v.  Va.  etc.   Co.   109  Fed.   689.  58;   St.  Paul,  etc.  R.  R.  v.  McLean, 

sBeadleston  v.  Harpending,  32  Fed.  108  U.  S.  216,  27  L.  ed.  703,  2  Sup. 

644.  Ct.  Rep.  498. 

9Springer  v.  Howes,  69  Fed.  851.  ^Hamilton  v.  Fowler,  83  Fed.  321; 

mThat  is,  all  removable  causes  ex-  Torrent   v.    Martin   L.   Co.    37    Fed. 

cept    against    revenue    officers,    etc.,  728;  Rowell    v.    Hill,    28    Fed.    434; 

under  R.  S.  §  643  (see  post,  §§  1145-  Judge  v.  Anderson,  19  Fed.  886;  Eis- 

1148)  ;   or  for  denial  of  civil  righas  enmann  v.  Delemars,  87  Fed.  250. 
under  R.  S.  §  641  (see  post,  §§  1149-        "Baltimore,  etc.  R.  R.  v.  Koontz, 

1152)  ;   or  for  prejudice  or  local  in-  104  U.  S.  16,  26  L.  ed.  643;  Delbanco 

fluence     (see    post,     §     1143).      The  v.   Singletarry,   40   Fed.   177;    Pierce 

causes  removable  under  the  act  are  v.  Corrigan,  77  Fed.  657 ;   Eisenman 

stated  in  an  early  chapter,  ante,  §§  v.  Delemars,  87  Fed.  250;  Lucker  v. 

133-136.  Phoenix  Ins.   Co.  66  Fed.   162:   Bur- 

iiAnte,  §  1138  [c].  gunder  v.  Browne,  59  Fed.  498;   and 

i2Ante,   §   1138   [d].  Hall     v.    Brooks,     14    Fed.    113,    21 

i3St.  Paul,  etc.  R.  R.  v.  McLean,  Blatchf.  167,  whore  misunderstanding 

108  U.  S.  216,  27  L.  ed.  703,  2  Sup.  as  to  commencement  of  term. 
Ct.  Rep.  498;   Railroad   Co.  v.  Mis- 
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regardless  of  the  motive  prompting  the  removal.  1 6  It  will,  however,  usual- 
ly impose  conditions,!  i  and  refuse  to  allow  filing  of  a  belated  transcript 
where  there  has  been  inexcusable  laches.i8  Its  action  is  discretionary  and 
will  not  ordinarily  be  disturbed.19  Liability  upon  the  removal  bond  arises 
where  the  record  is  not  duly  filed.  20  If  the  State  court  has  refused  to 
sanction  removal,  the  party  is  not  obliged  to  file  the  transcript  and  pro- 
ceed in  the  Federal  court,  but  may  first  procure  a  reversal  of  the  State 
court's  action  on  appeal,  and  then  file  his  transcript.i  If  the  record  is 
transmitted  to  the  circuit  court  in  time,  the  failure  to  move  to  docket, 
or  to  mark  the  transcript  as  filed,  are  immaterial.2 

[b]     Filing  record  before  ensuing  Federal  term. 

While  the  law  does  not  require  filing  of  the  record  until  the  ensuing 
Federal  term,  it  is  sometimes  necessary  to  preserve  the  property  in  dispute 
or  the  rights  of  a  litigant  to  make  application  to  the  judge  of  the  court  be- 
fore that  time,  and  in  such  a  case  the  plaintiff  as  well  as  the  defendant 
may  then  file  a  copy  of  the  record.'  Preliminary  injunction  may  be  ob- 
tained at  that  stage  of  the  ease; 6  or  dissolved; 6  or  modified; 7  or  ex  parte 
orders  warranted  by  the  law  governing  the  case  may  be  granted.s  In  many 
cases  a  plaintiff  has  been  permitted  to'  file  the  transcript  and  move  to  re- 
mand, upon  giving  due  notice  to  the  defendant;'  and  remand  has  been  or- 
dered, where  the  application  prior  to  the  beginning  of  the  term,  was  for  a 


i6Hall  v.  Brooks,  14  Fed.  113,  21 
Blatchf.  167. 

I'Eisenmann  v.  Delemars,  87  Fed. 
250;  Pierce  v.  Corrigan,  77  Fed.  657. 
658. 

isHatcher  v.  Wadley,  84  Fed.  914; 
Broadnox  v.  Eisner,  13  Blatchf.  366, 
Fed.  Cas.  No.  1,909;  Bright  v.  R.  R. 
14  Blatchf.  214,  Fed.  Cas.  No.  1,877, 
remanding  for  delay  of  one  term; 
McGregor  v.  McGillis,  30  Fed.  390, 
remanding  where  record  not  filed  for 
fifteen  months.  Some  of  these  cases 
were  prior  to  the  controlling  Su- 
preme  Court  decisions. 

is  St.  Paul  R.  R.  v.  McLean,  108 
U.  S.  217,  27  L.  ed.  703,  2  Sup.  Ct. 
Rep.  498;  Eisenmann  v.  Delemars, 
87   Fed.  250. 

zoKidder  v.  Featteau,  2  Fed.  616, 

I  McCrary  323,  as  to  damages  on 
bond  see  Henry  v.  L.  &  N.  R.  R.  91 
Ala.  585,  8  South.  343. 

iRailroad  Co.  v.  Koontz,  104  U. 
S.  17,  26  L.  ed.  643.  Compare  Broad- 
nax  v.  Eisner,  13  Blatchf.  360,  Fed. 
Cas.  No.  1,909,  an  earlier  decision 
at  circuit. 

2Glover  v.  Shepperd,  15  Fed.  834, 

II  Biss  572. 


'Hamilton  v.  Fowler,  83  Fed.  321 ; 
Mills  v.  Newell,  41  Fed.  529;  Del- 
banco  v.  Singletary,  40  Fed.  177; 
Consol.  T.  Co.  v.  Guarantors  Co.  78 
Fed.  657;  Thompson  v.  R.  R.  Co.  60 
Fed.  773;  Kansas,  etc.  R.  R.  v.  Lum- 
ber Co.  36  Fed.  9. 

BMahoney  M.  Co.  v.  Bennett,  4 
Sawy.  291,  Fed.  Cas.  No.  8,968;  Com- 
mercial Bank  v.  Corbett,  5  Sawy. 
172,  Fed.  Cas.  No.  3,057. 

«Texas  R.  R.  v.  Rust,  17  Fed.  275. 
5  McCrary  348. 

'Portland  v.  Oregonian  R.  R.  6 
Fed.  321,  7  Sawy.  122. 

sin  re  Newark,  etc.  Co.  110  Fed. 
25. 

'Anderson  v.  Appleton,  32  Fed. 
855;  State  v.  Corrigan,  139  Fed.  758; 
Delbanco  v.  Singletary,  40  Fed.  177  • 
Mills  v.  Newell,  41  Fed.  529; 
Thompson  v.  Chicago,  etc.  R.  R.  60 
Fed.  773 ;  Ryder  v.  Bateman,  93  Fed. 
31;  Hartford  R.  R.  v.  Montague,  94 
Fed.  227  (holding  it  settled  practice 
in  second  circuit)  ;  Frink  v.  Black- 
ington,  80  Fed.  306.  Contra,  Kan- 
sas, etc.  R.  R.  v.  Interstate  L.  Co.  36 
Fed.  9. 
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receiver.10  In  some  districts  the  rules  permit  either  party  as  of  course  to- 
file  the  record  after  the  removal  proceedings  are  perfected,!  i  and  give  no- 
tice to  the  other  party.  12 

But  deposition  taken  prior  to  the  filing  of  the  record  at  the  first  of  the- 
next  terra  has  been  excluded  where  no  necessity  for  action  in  the  interim 
appeared."  Any  proceedings  which  would  amount  to  a  disposition  of  the 
cause  on  the  merits  have  also  been  discountenanced  prior  to  the  commence- 
ment of  the  term  at  which  the  law  requires  the  record  to  be  filed.!* 

[c]     Record  and  by  whom  filed. 

While  it  is  the  clerk's  duty  to  certify  to  the  copy  of  the  record,i7  it  is 
the  removing  party's  duty  to  file  the  record."  Detached  papers  should  be- 
certified  to."  If  the  removing  party  fails  to  file  the  record  in  time,  plain- 
tiff may  file  it  and  move  to  remand  the  cause.  20  So  also  plaintiff  may 
often,  and  in  some  districts  always,  file  the  record  before  the  time  fixed  by 
law  therefore  While  it  is  a  copy  of  the  record  that  the  law  requires,  the 
original  may  be  filed  with  the  consent  of  the  State  court.  2  The  removal 
petition  is  part  of  the  record.3  Journal  entries  showing  the  disposition  of 
motions  made  are  also  proper  parts  of  the  record*  as  are  also  ancillary 
proceedings  of  garnishment  in  another  State.s  If  the  record  is  incom- 
plete, diminution  may  be  suggested.6 

§  1140.     Penalty  for  refusal  by  state  court  clerk  to  furnish  copy. 

If  the  clerk  of  the  State  court  in  which  any  such  cause  shall  be 
pending  shall  refuse  to  any  one  or  more  of  the  parties  or  persons 
applying  to  remove  the  same  a  copy  of  the  record  therein,  after 
tender  of  legal  fees  for  such  copy,  said  clerk  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof  in  the 
circuit  court  of  the  United  States,  to  which  said  action,  or  proceed- 
ing was  removed,  shall  be  punished  by  imprisonment  not  more 

"Ryder  v.  Bateman,  93  Fed.  31.         bett,  5  Sawy.  172,  Fed.  Cas.  No.  3,057. 

uSee  Delbanco  v.  Singletary,  40  See  Clark  v.  Delaware  etc.  Co.  11  K. 
Fed.  177.  I.  36  as  to  date  of  certificate. 

"Chiatovich  v.  Hanchett,  78  Fed.  2  0McGregor  v.  McGillis,  30  Fed. 
193.  390. 

"North  A.  T.  Co.  v.  Howells,  121        iSupra,  note   [b]. 
Fed.  694.  2Miller  v.  Wattier,  24  Fed.  49. 

14 New  O.  R.  E.  v.  Crescent  C.  Ry.        sRandall  v.   New  E.   etc.   Co.   US 
5  Fed.  160;   In  re  Barnesville  R.  R.    Fed.  782. 
4  Fed.  10,  2  McCrary  216.  4Probst  v.  Cowen,  91  Fed.  931. 

I'Mayo  v.  Dockerv,  127   N.   C.  1,        5Woodward  L.  Co.  v.  Vizard,  144 
37   S.   E.  62;   Martin   v.  Kanouse,   1    Fed.  982. 
Blatchf.  149,  Fed.  Cas.  No.  9,162.  eCook  v.   Whitney,  3  Woods,  715, 

"Miller  v.  Wattier,  24  Fed.  49;  Fed.  Cas.  No.  3,166;  Dennis  v.  Ala- 
Hatcher  v.  Wadley,  84  Fed.  913.  ehua  Co.  3  Woods,  683,  Fed.  Cas.  No. 

"Commercial,   etc.    Bank   v.    Cor-    3,791;  Probst  v.  Cowan,  91  Fed.  931. 
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than  one  year,  or  by  fine  not  exceeding  $1,000,  or  both,  in  the  dis- 
cretion of  the  court. 

Part  of  §  7  act  Mar.  3,  1875,  c.  137,  18  Stat.  472,  U.  S.  Comp.  Stat. 
1901,  p.  512. 

This  penal  provision  was  first  introduced  into  the  removal  laws  by  the 
act  of  1875,  supra.  A  clerk  refusing  a  demand  for  a  copy  of  the  record 
may  be  proceeded  against  both  civilly  and  criminally.  9 

§  1141.     Circuit  court  may  certiorari  State   court  for  copy  of 
record. 

The   circuit   court   to    which   any    cause,    shall    be    removable 

under  this  act  shall  have  power  to  issue  a  writ  of  certiorari  to  said 

State  court  commanding  said  State  court  to  make  return  of  the 

record  in  any  such  cause  removed  as  aforesaid,  or  in  which  any 

one  or  more  of  the  plaintiffs  or  defendants  have  complied  with 

the  provisions  of  this  act  for  the  removal  of  the  same,  and  enforce 

said  writ  according  to  law. 

Part  of  I  7  act  Mar.  3,  1875,  c.  137,  18  Stat.  472,  U.  S.  Comp.  Stat. 
1901,  p.  512. 

Prior  to  the  act  of  1875  no  provision  was  made  either  for  punishing  the 
State  court  clerk  criminally,!  o  or  for  the  issuance  of  certiorari.  The  court 
permitted  the  parties  to  supply  copies  of  the  record  and  proceedings.!  i 
It  is  unnecessary  under  the  above  provision  to  issue  certiorari  if  the  record 
is  actually  before  the  circuit  court.12  Nor  will  it  issue  if  it  appears  that 
the  cause  is  not  removable;  13  or  if  it  appears  that  the  omission  in  the 
record  is  of  a  paper  withdrawn  from  the  file  by  stipulation.!  4  A  defect  or 
omission  in  the  transcript  may  be  cured  by  certiorari,!  5  as,  where  a  copy 
of  the  record  is  incomplete.is  The  object  of  the  writ  is  to  require  the  State 
court  to  certify  the  copy  of  the  record.! ">  The  clerk's  authentication  is 
sufficient  without  the  certificate  of  the  judge ;  1 8  and  the  authentication  may 
be  on  separate  sheets  of  paper.19    A  return  by  the  State  court  that  an  ap- 

sMiller  v.  Wattier,  24  Fed.  49.  Whitnev,  3  Woods,  715,  Fed.  Cas.  No. 

io  Ante,  §  1140.  3,166. 

nAkerly  v.  Vilas,  2  Biss.  110,  Fed.        ^Commercial  &  Sav.  Bank  v.  Cor- 

Cas.  No.  119.  bett,    5    Sawy.    172,    Fed.    Cas.    No. 

!2Scott   v.  Clinton,    etc.    R.   R.   6  3,057;     Dennis    v.     Alachua    Co.     3 

Biss.  537,  Fed.  Cas.  No.  12,  527.  Woods,    683,    Fed.    Cas.    No.    3,791 ; 

"Ex   parte  Wells,  3  Woods,   128,  %ook Z'  ^/.S^i  *  ™oods>115<  Fed 

Fed.  Cas.  No.  17,386;  State  v.  Chica-  )f3,-  £.°-  3'166;  Probst  v-  Cowen,  91 
go,  etc.  R.  R.  6  Biss.  107,  Fed.  Cas.        ,:„•, 

No.  7,006;  In  re  Helena,  etc.  Co.  48        *  ^,™ad"ax  li  El,8™r'  13  B1*tchf. 

Fed    509  366,  Fed.  Cas.  No.  1,909. 

ii'ivii  •  ™  i  t.    t.    «i„        18Osgood  v.   Railroad   Co.   6  Biss. 

»V Mlkinson   v.  Delaware  R.  R.  23    330,  Fe|  Cas.  No.  10j604. 

w-  "Commercial  &  Sav.  Bank  v.  Cor- 

i5Dennis  v.  Alachua  Co.  3  Woods,    bett,    5    Sawy.    172,    Fed     Cas     No 
683,    Fed.    Cas.   Xo.    3.791;    Cook   v.    H.057. 
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peal  had  been  taken  would  be  insufficient.  20  This  section  provides  that 
this  writ  shall  command  the  State  court  to  make  return  of  the  record  of 
the  cause  removed.! 

§  1142.     Plaintiff  may  be  ordered  to  replead  if  removing  party 
cannot  get  record. 

If  it  shall  be  impossible  for  the  parties  or  persons  removing  any 
cause  under  this  act,  or  complying  with  its  provisions  for  the  re- 
moval thereof,  to  obtain  such  copy,  [i.  e.  copy  of  the  record]  for 
the  reason  that  the  clerk  of  said  State  court  refuses  to  furnish  a 
copy  on  payment  of  legal  fees,  or  for  any  other  reason,  the  circuit 
court  shall  make  an  order  requiring  the  prosecutor  in  any  such 
action  or  proceeding  to  enforce  forfeiture  or  recover  penalty  as 
aforesaid,  to  file  a  copy  of  the  paper  or  proceeding  by  which  the 
same  was  commenced,  within  such  time  as  the  court  may  determine  ; 
and  in  default  thereof  the  court  shall  dismiss  the  said  action  or  pro- 
ceeding; but  if  said  order  shall  be  complied  with,  then  said  circuit 
court  shall  require  the  other  party  to  plead,  and  said  action  or  pro- 
ceeding shall  proceed  to  final  judgment;  and  the  said  circuit  court 
may  make  an  order  requiring  the  parties  thereto  to  plead  de  novo ; 
and  the  bond  given,  conditioned  as  aforesaid,  shall  be  discharged  so 
far  as  it  requires  a  copy  of  the  record  to  be  filed  as  aforesaid. 

Part  of  §  7,  act  Mar.  3,  1875,  v;.  137  18,  Stat.  472,  U.  S.  Comp.  Stat. 
1901,  p.  512. 

R.  S.  §  645*  provides  generally  for  the  relief  of  Federal  suitors  unable  to 
obtain  certified  copies  of  State  court  records.  The  words  "the  prosecutor 
in  any  such  action  or  proceedings  to  enforce  forfeiture  or  recover  penalty 
as  aforesaid"  are  not  clear,  since  they  seem  to  refer  only  to  plaintiffs  in 
certain  kinds  of  actions  and  ''as  aforesaid"  does  not  appear  to  have  an 
antecedent.  There  seem  to  have  been  no  cases  in  which  it  has  been  neces- 
sary to  resort  to  the  above  substitute  for  a  proper  transcript. 

§  1143.     Procedure  on  removal  for  prejudice  or  local  influence. 

In  cases  where  removal  is  sought  for  prejudice  or  local  influence 
the  procedure  is  not  governed  by  the  preceding  sections.0 
The  right  exists  at  any  time  before  trial,™  and  application  is  to 
the  circuit  court  and  not  to  the  State  court. [el     Defendant  seeking 

2  0Ellerman  v.  New  Orleans  R.  Co.        lUnited  States  v.  McKee,  4  Dill.  1, 
2   Woods,   120   Fed.   Cas.   No.   4.382;    Fed.  Cas.  No.  15,687. 
insurance  Co.  v.  Morse,  20  Wall.  445,        4Ante,  §  396. 
22  L.  ed.  365;  see  Bell  v.  Dix,  49  N.        6See  ante,  §  1136. 
Y.  232. 
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removal  on  that  ground  should  apply  to  the  circuit  court[el  by 
petition[c]  supported  by  proofs  in  the  form  of  affidavits [d]  or  other- 
wise, showing  that  from  perjudice  or  local  influence  he  will  not 
be  able  to  obtain  justice  in  the  State  courts.  If  satisfied  with  the 
showing  the  circuit  court  should  then  order  removal.  The  remov- 
ing party  should  then  file  that  order  in  the  State  court,  and  take 
therefrom  a  transcript  of  the  record  and  file  it  in  the  circuit 
court. [fME:l 

Author's  section. 

[a]  History  of  legislation  on  subject. 

The  original  law  respecting  removal  on  this  ground  enacted  in  18678  and 
carried  forward  into  R.  S.  §  639,  permitted  removal  on  the  petition  of  a 
party  who  was  a  citizen  of  another  State  than  that  in  which  the  suit  was. 
brought,  "whether  he  be  plaintiff  or  defendant,  filed  at  any  time  before  the 
trial  or  final  hearing  of  the  suit,  if,  before  or  at  the  time  of  filing  said  pe- 
tition, he  makes  and.  files  in  said  State  court  an  affidavit,  stating  that  he  has 
reasons  to  believe,"  etc.  The  present  law  of  1887  and  1888,  superseded 
these  earlier  requirements.  9  It  merely  provides  that  a  party  defendant  who 
is  a  citizen  of  another  State,  may  remove  "at  any  time  before  the  trial 
thereof,  when  it  shall  be  made  to  appear  to  said  circuit  court  that  from 
prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in  such 
State  court."  io  Aside  from  prescribing  the  time,  and  requiring  application 
to  be  to  the  circuit  rather  than  to  the  State  court,  the  procedure  is  not 
indicated.il  The  statute  being  silent,  the  Supreme  Court  has  held  that 
the  general  rules  respecting  the  transfer  of  causes  from  one  court  to 
another  must  obtain,  and  that  the  practice  should  be  as  above  stated,  or 
"if  these  exact  steps  are  not  requisite  something  equivalent  thereto  is."i2 

[b]  Time  for  application. 

The  clause  "at  any  time  before  trial,"  has  come  to  have  a  settled  meaning. 
It  requires  the  application  to  be  made  before  the  first  trial  of  the  cause. n 
before  trial  means  before  final  hearing.is  Filing  of  an  answer  is  not  a 
trial; is  nor  are  preliminary  hearings. 1 1     The  law  permits  application  at 

8Act  Mar.  2,  1867,  c.  196,  14  Stat.  TJ.  S.  255,  37  L.  ed.  442.  13  Sup.  Ct. 

558-  Rep.  591 ;  Sparkman  v.  Sup.  Council, 

sFisk  v.  Henarie,   142   U.   S.   467,  57  S.  C.  20,  35  S.  E.  392:   see  infra. 

35  L.  ed.  1080,  12  Sup.  Ct.  Rep.  207;  note   [f]. 

Minnick  v.  U.  Ins.  Co.  40  Fed.  371.  "Fisk  v.  Henarie,  142  U    S    459 

loSee  ante,  §  136.  35  L.  ed.  1080,  12  Sup.  Ct.  Rep.  20/  ;' 

nThe  act  has  frequently  been  criti-  Farmers'     etc.     National     Bank     v 

cized  as  unskilfully  drawn:    Fisk  v.  Schuster,  86  Fed.    161,   29   C    C     A 

Henarie.    32    Fed.    420;    Lookout    il.  649. 

Ry.  v.  Houston  32  Fed.  711;   Vinal  i5Fisk  v.  Henarie,   142  U    S    407 

v.   Continental   C.   Co.   34  Fed.  228;  35  L.  ed.  1080,  12  Sup.  Ct.  Rep   207 

Gavm  v.  Vance,  33  Fed.  85.  isDurkee  v.  111.  C.  R.  R  81  Fed   2* 

^Pennsylvania  Co.  v.  Bender,  14S  lTLewis  v.  Smvthe,  2  Woods,  110, 
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any  time  before  actual  trial  on  the  merits  whether  at  the  first  term  at 
which  such  a  trial  was  possible  or  later.is  The  cause  must  be  actually  on 
trial  in  some  form  in  the  orderly  course  of  proceeding,  all  parties  acting  in 
good  faith,  before  the  right  of  removal  is  gone.is  Application  is  too  late 
after  a  mistrial. 20  It  is  usually  too  late  after  the  impanelling  of  the  jury.i 
But  the  time  is  not  jurisdictional  and  a  party  may  waive  the  objection 
that  application  is  too  late.2 

[cj     Necessity  for  petition. 

The  earlier  laws  required  petition,  but  the  present  act  specifies  none.  5 
It  is  undoubtedly  better  practice  to  make  the  application  in  the  form  of 
petition; 6  it  becomes  part  of  the  record.'  The  petition,  by  averments  as 
to  citizenship,  and  value  in  dispute,  should  make  out  a  case  of  Federal 
cognizance,  within  the  class  removable  for  prejudice  and  local  influenee.8 
The  petition  should  also  state  the  fact  of  prejudice  or  local  influence. 9  It 
it  better  practice  to  verify  it.io  If  verified  it  may  stand  as  an  affidavit. 11 
It  has  been  held  that  a  petition  which  failed  to  show  requisite  citizenship 
and  an  order  of  removal  thereon,  did  not  actually  remove  a  cause  where 
the  State  court  failed  to  recognize  it  as  sufficient.  12 

[d]  —  affidavit  and  bond. 

The  present  law  also  omits  the  previous  requirement  as  to  an  affidavit. 
It  merely  requires  the  fact  of  prejudice  to  be  made  to  appear  to  the  cir- 
cuit court.  Affidavit  cannot  therefore  be  said  to  be  essential, is  yet  it  is 
certainly  proper  to  file  one  or  more  affidavits  in  support  of  the.  petition.  1 7 
While  the  petition  may  allege  the  prejudice  in  the  words  of  the  statute,  the 

Fed.  Cas.  No.  8,333.     But  sustaining  Ct.  Rep.  591 ;  Baird  v.  Richmond,  etc. 

of  general   demurrer   is:     Hobart  v.  R.  R.  113  N.  C.  610,  18  S.  E.  700,  37 

111.  C.  R.  R.  81  Fed.  5.  Am.  St.  Rep.  639,  22  L.R.A.  627. 

"Detroit  v.   Detroit  City  Ry.   54  7See  McDonnell  v.  Jordan,  178  U. 

Fed  10.  S.  234,  44  L.  ed.   1050,  20   Sup.  Ct. 

isRemoval  cases  100  U.  S.  473,  25  Rep.   886. 

L.    ed.    593;    Bank    of   Maysville    v.  8See    Short    v.    Chicago,    etc.    Ry. 

Claypool,   120   U.   S.   270,   30   L.   ed.  34   Fed.   227,   holding  mere   affidavit 

632,  7  Sup.  Ct.  Rep.  545.  sufficient.     Hall   v.    Chattanooga   A. 

2'oMcDonnell  v.  Jordan,  178  U.  S.  Wks.   48   Fed.   599;    Bradly   v.   Ohio 

238,  44  L.  ed.  1052,  20  Sup.  Ct.  Rep.  R.   Co.   78   Fed.   388;    Grand  T.   Ry. 

886;   Davis  v.   Chicago  Ry.   46   Fed.  v.  Twitchell,  59  Fed.  727,  8  C.  C.  A. 

307;  Farmers  Nat.  Bank  v.  Schuster,  237;  Harrison  v.  Shorter,  59  Ga.  512. 

86  Fed.  161,  29  C.  C.  A.  649.  9See  Campbell  v.  Collins,  62  Fed. 

lAnglo  ..m.  Co.  v.  Evans,  34  Neb.  849;    Collins    v.    Campbell,    62    Fed. 

44,  51  N.  W.  310 ;  St.  Anthony  Co.  v.  851 ;    Tod    v.    Cleveland,    etc.    R.    R. 

King  Co.  23  Minn.  188,  23  Am.  Rep.  65  Fed.  146,  12  C.  C.  A.  581;  Gold- 

fi82.  worthy  v.  Chicago  Ry.  38  Fed.  769. 

2Knight  v.  International  R.  R.  61  lOBonner   v.  'Meikle,   77    Fed   486. 

Fed.  90,  9  C.  C.  A.    376;    Wyly    v.  HFisk  v.  Henarie,  35  Fed.  233. 

Richmond  R.  R.  63  Fed.  487;  ante,  §  isBradley  v.  Ohio  Ry.  78  Fed.  388. 

1136  [m].  leSee   Bonner    v.   Meikle,   77    Fed. 

5  See  Short  v.  Chicago,  etc.  Ry.  34  489. 

Fed.  227.  i7See  in  re  Pennsylvania  Co.   137 

6See  Pennsylvania  Co.  v.  Bender,  U.  S.  451,  34  L.  ed.  739,  11  Sup.  Ct. 

148  U.  S.  255,  37  L.  ed.  441,  13  Sup.  Rep.   141. 
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supporting  affidavit  should  not,  merely  reiterate  the  statutory  provisionals 
nor  allege  the  petitioner's  belief  of  such  faet,i9  and  it  is  better  to  set 
forth  also  facts  and  circumstances.  2  •  Yet  an  affidavit  in  the  words  of 
the  statute  is  prima  facie  sufficient.!  The  fact  that  affidavit  is  on  informa- 
tion and  belief  is  not  a  fatal  objection  when  it  is  positive  in  form/and  sets 
forth  facts  and  circumstances. 2  A  removal  bond  has  frequently  been  ten- 
dered the  circuit  court  along  with  the  petition  and  affidavit,  in  cases  of  this 
character. s  Yet  the  statute  does  not  require  it.  And  there  is  not  the 
same  need  for  it  as  in  the  class  of  cases  where  filing  of  petition  and  bond 
in  the  State  court  ipso  facto  terminates  its  jurisdiction.*  Yet  the  practi- 
tioner cannot  safely  be  advised  to  omit  it,  in  view  of  the  unfortunate 
vagueness  in  the  law  respecting  the  procedure  in  these  cases. 


[e]    Application  to  circuit  court  and  disposal  thereof. 

The  application  for  removal  in  this  class  of  cases  is  made  directly  to  the 
circuit  court  instead  of  to  the  State  court.s  The  statute  does  not  require 
the  application  to  be  made  upon  notice  to  the  opposite  party.?  Yet  many 
cases  have  declared  it  the  better  practice  to  give  notice.s  If  granted  ex 
parte,  the  opposite  party  may  have  opportunity  to  contest  the  facts  alleged, 
on  motion  to  remand. 9  The  statute  in  effect  requires  that  prejudice  or 
local  influence  such  as  to  prevent  defendant  from  obtaining  justice  in  the 


isGoldworthy  v.  Ry.  38  Fed.  769. 

19 .in  re  .Pennsylvania  Co.  137  U. 
S.  451,  34  L.  ed.  739,  11  Sup.  Ct. 
Rep.  141 ;  Reeves  v.  Corning,  51  Fed. 
776 ;  Tacoma  v.  Wright,  84  Fed.  838. 

2  0Malone  v.  Richmond,  35  Fed. 
625;  Southworth  v.  Reid.  36  Fed. 
451;  Amy  v.  Maiming.  38  Fed.  536, 
868;  Detroit  v.  City  Rv.  54  Fed.  1; 
Schwenk  v.  Strang,  50  Fed.  209,  8  C. 
C.  A.  02;  Paul  v.  Baltimore,  etc.  R. 
R.  44  Fed.  514;  Niblock  v.  Alexander, 
44  Fed.  306;  Hall  v.  Chattanooga 
Wks.  4«  Fed.  599;  Crotts  v.  Southern 
R.  R.  90  Fed.  2. 

iWhelan  v.  N.  Y.  etc.  R.  R.  35  Fed. 
849,  1  L.R.A.  65;  Huskins  v.  Cincin- 
nati R.  R.  37  Fed.  504,  3  L.R.A.  545 ; 
Minnick  v.  Union  Ins.  Co.  40  Fed. 
369;  Cooper  v.  Richmond  R.  R.  42 
Fed.  697,  8  L.R.A.  366;  Brodhead 
v.  Shoemaker,  44  Fed.  518,  11  L.R.A. 
567.     . 

2Detroit  v.  Detroit  C.  Ry.  54  Fed. 
1.  But  see  Curnow  v.  Phoenix  Ins. 
Co.  44  Fed.  305. 

'See  recitals  in  removal  order  in 
Crotts  v.  Southern  Ry.  90  Fed.  2; 
Parks  v.  So.  Ry.  90  Fed.  4;  Anglo- 
Am.  Co.  v.  Evans,  34  Neb.  44,  51  N. 


W.  310;  Pennsylvania  Co.  v.  Bender, 
148  U.  S.  255,  37  L.  ed.  441,  13  Sup. 
Ct.  Rep.   591. 

4  Ante,  §  1138. 

sPennsylvania  Co.  v.  Bender,  148 
U.  S.  255,  37  L.  ed.  442,  13  Sup.  Ct. 
Rep.  591 ;  Bellaire  v.  Baltimore,  etc. 
R.  R.  146  U.  S.  117,  36  L.  ed.  910, 
13  Sup.  Ct.  Rep.  16;  Bonner  v. 
Meikle,  77  Fed.  485;  Southworth  v. 
Reid,  36  Fed.  451.  But  see  Short  v. 
Chicago,   etc.   R.   R.   33   Fed.    114. 

'See  Reeves  v.  Corning,  51  Fed. 
777,  and  Crotts  v.  So.  Ry.  90  Fed.  2, 
and  cases  cited;  Montgomery  Co.  v. 
Cochran,  116  Fed.  985. 

sCarson  v.  Holtzclaw,  39  Fed.  580; 
Schwenk  v.  Strang,  59  Fed.  211,  8  C. 
C.  A.  92;  Bonner  v.  Meikle,  77  Fed. 
485;  Smith  v.  Crosby,  46  Fed.  820; 
Herndon  v.  Southern  Ry.  73  Fed.  307; 
see  Campbell  v.  Collins,  62  Fed.  849; 
Collins  v.  Campbell,  62  Fed.  851. 

9 Smith  v.  Crosby,  46  Fed.  81!); 
Montgomery  Co.  v.  Cochran,  116  Foil. 
985;  Ellison  v.  Ry.  Co.  112  Fed.  805, 
50  C.  C.  A.  530;  Dennison  v.  Brown, 
3'8  Fed.  535.  Otherwise  if  not.  ex 
parte;  Seaboard  A.  L.  v.  North  C.  R. 
R.  123  Fed.  629. 
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State  court,  be  "made  to  appear"  to  the  circuit  court.it>  This  requires  the 
court  to  act  judicially  on  the  application  and  not  merely  ministerially.  It 
requires  that  the  circuit  court  be  satisfied  legally,  and  not  merely  morally, 
as  to  the  fact  of  such  local  influence  or  prejudice  and  the  alleged  result.n 
But  if  the  circuit  court  deem  sufficient  a  single  affidavit  declaring  the  result 
in  general  terms,  the  Supreme  Court  will  not  hold  that  insufficient,  as  a 
matter  of  law,  although  an  allegation  upon  mere  belief  would  not  suffice.  12 
Much  is  left  to  the  discretion  of  the  court  in  individual  cases.  For  the 
most  part  the  courts  insist  on  a  full  hearing  with  affidavits,  and  perhaps 
oral  testimony,!  3  and  require  notice  to  the  adverse  party,  and  permit  .1 
showing  against  the  application  by  counter  affidavits  or  otherwise^  and 
refuse  the  removal  where  there  is  merely  an  affidavit  alleging  the  facts  in 
about  the  terms  of  the  statute,is  or  insufficient  proof.ie  On  the  other  hand 
removal  has  been  ordered  upon  an  affidavit  merely  stating  the  statutory 
facts  unequivocally; I'  although  the*preponderance  of  authority  is  in  favm 
of  a  more  complete  showing.is 

[f  J     Order  of  removal. 

It  is  necessary  that  the  circuit  court  make  a  formal  order  for  the  removal 
of  the  cause  and  its  minute  entry  declaring  that  the  party  is  entitled  to 
remove  will  not  suffice.  1  The  order  should  then  be  filed  in  the  State  court.  2 
As  the  circuit  court's  order  of  removal  seems  to  be  an  important  juris- 
dictional factor  in  cases  of  this  character,  it  seems  advisable  that  it  show 
the  jurisdictional  diverse  citizenship  as  well  as  declare  the  necessary  local 
prejudice^  for  it  must  be  borne  in  mind  that  the  record  on  appeal  must 
affirmatively  show  that  the  case  is  of  Federal  cognizance.  *  Moreover, 
as  it  is  the  order  that  is  to  be  filed  in  the  State  court,  it  seems  duo 
to  the   State  tribunal   that   the  paper  there  filed   show   all  the   facts  to 

lOSupra  note  [a].  i5Malone  v.  Richmond,  etc.  R.  I!. 

uln   re   Pennsylvania   Co.   137   U.  35   Fed.  625;    Niblock   v.  Alexander. 

S.  451.  34  L.  ed.  738,  11  Sup.  Ct.  Rep.  44  Fed.  306;  Paul  v.  Baltimore,  etc. 

141-   Fisk  v.  Henare,  142  U.  S.  459,  R.  R.  44  Fed.  514;  Amy  v.  Manning. 

35  L.  ed.  1083,  12  Sup.  Ct.  Rep.  207;  38  Fed.  536. 

Crotts  v.   Southern  Ry.   90   Fed.   2;  nTurnbull    v.    Linthicuni    Co.    80 

see  Walcott  v.  Watson,  46  Fed.  532,  Fed.  4;  Dennison  v.  Brown,  38  Fed. 

where  facts  were  made  out.  535. 

lain  re  Pennsylvana  Co.  137  U.  S.  i7W'helan  v.  Ry.  Co.  35  Fed.  849, 

451,  34  L.  ed.  738,  11  Sup.  Ct.  Rep.  1  L.R.A.  65;  Short  v.  Ry.  Co.  34  Fed. 

141;    Hakes    v.   Burns,   40   Fed.   33;  227 ;  Brodhead  v.  Shoemaker,  44  Fed. 

Minnick  v.  Union   Ins.   Co.   40   Fed.  518.   11  L.R.A.  567;   Franz  v.  Walil, 

371  81  Fed.  9. 

lisCarson  v.  Holtzclaw,  39  Fed.  578;  isCrotts  v.   Southern  Ry.  90  F.  1. 

Schwenk   v.   Strang,   59   Fed.   209,   8  1,  3. 

C.  C.  A.  92:  Malone  v.  Richmond  R.  1  Pennsylvania  Co.  v.  Bender,   148 

R.  35  Fed.  628;  Dennison  v.  Brown,  U.  S.  255,  37  L.  ed.  442,  13  Sup.  Ct. 

38  Fed.  535:   Tacoma  v.  Wright,  84  Rep-  591. 

Fed.  836.  2Tbid. 

i4Short  v.  Chicago,  etc.  R.  R.  34  sSee  Bradley  v.   Ohio,   etc.   R.   R. 

Fed.  225;  Ellison  v.  Louisville  R.  R.  i  19  N.  C.  744,  26  S.  E.  1C9. 

112  Fed.  805,  50  C.  C.  A.  530;  Maher  *Ante,  §  9. 
v.  Tower  H.  Co.  94  Fed.  225. 
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bring  the  case  within  the  statute. 5  In  some  cases  the  order  has  contained 
a  direction  to  the  clerk  of  the  State  court  to  certify  a  copy  of  the  record.  6 
While  the  circuit  court  has  power  to  resort  to  certiorari  to  obtain  a  copy 
•of  the  record,?  it  is  primarily  the  removing  party's  duty  to  procure  and  file^ 
such  transcript,'  so  that  the  propriety  of  such  a  direction  in  the  removal 
order  may  be  open  to  question. 

It  would  seem  that  the  uncertainties  in  the  statute  are  best  resolved  by 
adhering  to  the  settled  rules  of  preceeding  for  removal  in  other  cases, 
whenever  they  furnish  a  just  analogy.  9  Those  rules  suggest  the  advisa- 
bility of  presenting  the  circuit  court's  removal  order  to  the  State  court 
.•and  not  merely  filing  it  in  the  clerk's  office.io  They  suggest  also  the  ad- 
visability of  some  order  by  the  State  court  in  the  premises,  which,  while 
not  essential,  would  always  be  proper  and  useful  as  a  manifestation  of  its 
attitude.ii  Denial  by  a  State  court  of  removal  in  a  proper  case  is  review- 
able in  the  Supreme  Court  on  error,i3  and  the  right  of  review  would  cer- 
tainly be  best  preserved  by  actual  presentation  of  an  order  which  upon 
its  face  showed  a  case  within  the  statute,  to  the  court  itself,  and  in  such 
.»  way  that  its  action  thereon  would  become  part  of  the  record  in  the 
cause.  The  propriety  of  the  State  court's  action  is  determined  on  error,  by 
rthat  which  appears  in  its  own  record,  i  * 

[g]     When  State  jurisdiction  terminates. 

It  is  clear  that  the  mere  entry  of  a  removal  order  by  the  circuit  court 
•does  not  terminate  the  State  court's  jurisdiction;  16  and  that  it  must  be 
filed  in  the  State  court.17  But  the  authorities  have  not  yet  satisfactorily 
determined,  whether  the  State  jurisdiction  ceases  upon  the  filing  of  the  or- 
der in  the  State  court,  and  whether  the  Federal  jurisdiction  attaches  then 
and  in  advance  of  the  filing  of  the  record.  This  would,  however,  seem  to 
be  so  where  the  proceeding  in  the  circuit  court  was  taken  in  time,  the 
local  prejudice  was  "made  to  appear,"  and  the  requisite  diverse  citizenship 
-was  shown. is    It  has  been  held  that  by  the  petition  a  cause  is  not  removed 

sit  has  been  held  proper  to  certify  148  U.  S.  251,  37  L.  ed.  442,  13  Sup. 

to  the  state  court  a  copy  of  all  the  Ct.  Rep.  591;   ante,  §  1138   [c].     Or 

proceedings:     Lawson    v.    Richmond  serving  it  on  both  judge  and  clerk- 

Ry.  112  N.  C.  394,  17  S.  E.  169;  Baird  Walcott  v.  Watson,  40  Fed.  532 

v.  Richmond  Ry.  113  N.  C.  605,  18  S.  nBaird  v.  Richmond  Ry.  113  N  C 

E-  608.  605,  18  S.  E.  698;  see  Miller  v.  Tobin. 

«See   Crotts   v.    Southern    Ry.    90  18  Fed.  613;  ante,  §  1138  [d]. 

Fed.   2;    Parks   v.   Southern   Ry.   90  i3Ante,  §   1138   [g]. 

Fed.  4.     For  other  orders  see  Anglo-  ^Pennsylvania  Co.  v.  Bender    148 

^m-„£?'  £  EvanS'  34,  Neb'  44>  51  N-   U"  S'  251>  37  L-  e«i-  441,  13  Sup.  Ct. 
W.  310;  Howard  v.  Stewart,  34  Neb.    Rep.  591.         . 

769   52  NW  714.  le Pennsylvania  Co.  v.  Bender,  148 

l£0st'J-,,1146-      „  U-  S-  255>  37  L-  ed-  442,  13  Sup    Ct. 

8See    Miller    v.    Wattier,    24    Fed.   Rep.  591  P 

4n-  _,  "Ibid. 

9See  Pennsylvania  Co.  v.   Bender,        lsSee  Walcott  v.  Watson,  46  Fed 

A    V/  *■£}'  37  L-  ed'  442'  13  SuP-    529'  532>  ll0ldinS  state  court  should 
ioq!P't»  i       ■     r,  t,      ,        proceed  no   further   after  filing  and 

lofeee  Pennsylvania  Co.  v.  Bender,    serving  of  order. 
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although  an  order  to  that  effect  has  been  filed  in  the  State  court,  if  the 
petition  did  not  show  the  requisite  citizenship  and  the  State  court  refused 
to  relinquish  jurisdiction.  19 

§  1144.     Procedure  when  party  believes  cause  removable  because 
land  grants  from  different  States  will  be  in  issue. 

If  in  any  action  commenced  in  a  State  court  the  title  of  land 
be  concerned,  and  the  parties  are  citizens  of  the  same  State,  and 
the  matter  in  dispute  exceed  the  sum  or  value  of  two  thousand 
dollars,  exclusive  of  interest  and  costs,  the  sum  or  value  being  made 
to  appear,  one  or  more  of  the  plaintiffs  or  defendants,  before  the 
trial,  may  state  to  the  court,  and  make  affidavit  if  the  court  require 
it,  that  he  or  they  claim  and  sftall  rely  upon  a  right  or  title  to  the 
land  under  a  grant  from  a  State,  and  produce  the  original  grant,  or 
an  exemplification  of  it,  except  where  the  loss  of  public  records 
shall  put  it  out  of  his  or  their  power,  and  shall  move  that  any  one 
or  more  of  the  adverse  party  inform  the  court  whether  he  or  they 
claim  a  right  or  title  to  the  land  under  a  grant  from  some  other 
State,  the  party  or  parties  so  required  shall  give  such  information, 
or  otherwise  not  be  allowed  to  plead  such  grant  or  give  it  in  evidence 
upon  the  trial ;  and  if  he  or  they  inform  that  he  or  they  do  claim 
under  such  grant,  any  one  or  more  of  the  party  moving  for  such 
information  may  then,  on  petition  and  bond,  as  hereinbefore  men- 
tioned in  this  act,1  remove  the  cause  for  trial  to  the  circuit  court 
of  the  United  States  next  to  be  holden  in  such  district ;  and  any  one 
of  either  party  removing  the  cause  shall  not  be  allowed  to  plead 
or  give  evidence  of  any  other  title  than  that  by  him  or  them  stated 
as  aforesaid  as  the  ground  of  his  or  their  claim. 

Part  of  §  3,  act  Mar.  3,  1875,  c.  137,  18  Stat.  470,  as  amended  act  Mar. 

3,  1887,  i;.  373  |  1,  24  Stat.  552,  corrected  Aug.  13,  1888,  c.  866,  §  1, 

25  Stat.  433,  U.  S.  Comp.  Stat.  1901,  p.  510. 

The  original  enactment  upon  this  subject  was  contained  in  the  judiciary 
act  of  1789,2  and  was  carried  forward  into  §  647  of  the  Revised  Statutes. 
It  made  the  jurisdictional  value  $500  exclusive  of  costs,3  and  permitted 
removal  only  by  the  party  claiming  under  grant  from  a  State  "other  than 
that  in  which  the  suit  is  pending."*  R.  S.  §  647  was  re-enacted  with  some 
changes,  in  section  three  of  the  act  of  1875  and  hence  was  superseded  al- 

l^Bradley  v.  Ohio  Ry.  78  Fed.  387.        3  As  to  value  in  dispute:    Thomp- 
iSee  ante,   §§   1136-1138.  son  v.  Kendricks,  5  Hayw.  115. 

2Act  Sept.  24,  1789,  c.  20,  §  12,  <Shepherd  v.  Young,  1  T.  B.  Mon. 
1  Stat.  79.  203. 
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though  not  expressly  repealed-^  The  act  of  1875  raised  the  jurisdictional 
value  to  $2,000  "exclusive  of  interest  and-  costs,"  and  permitted  removal  by 
either  claimant  whether  under  the  foreign  or  the  domestic  State  grant.  It 
will  be  observed  that  the  above  proceeding  is  permitted  any  time  "before 
the  trial j"«  and  that  it  is  now  the  only  case  where  plaintiff  as  well  as 
defendant  may  remove  a  cause.'  Jurisdiction  over  controversies  between 
claimants  under  land  grants  from  different  States  is  conferred  upon  the 
Federal  courts  by  the  Federal  constitution.8 

§  1145.     Procedure  on  removal  of  suits  against  revenue  officers 
or  involving  revenue  law. 

Any  civil  suit  or  criminal  prosecution  .  .  .  [against  a  revenue 
officer  or  involving  a  revenue  law,  which  is  removable  to  the  Federal 
court]10  may,  at  any  time  before  the  trial  or  final  hearing  thereof, 
be  removed  for  trial  into  the  circuit  court  next  to  be  holden  in  the 
district  where  the  same  is  pending,  upon  the  petition  of  such  de- 
fendant to  said  circuit  court,  and  in  the  following  manner :  Said 
petition  shall  set  forth  the  nature  of  the  suit  or  prosecution,  and 
be  verified  by  affidavit;  and,  together  with  a  certificate  signed  by  an 
attorney  or  counselor  at  law  of  some  court  of  record  of  the  State 
where  such  suit  or  prosecution  is  commenced,  or  of  the  United 
States,  stating  that,  as  counsel  for  the  petitioner,  he  has  examined 
the  proceedings  against  him,  and  carefully  inquired  into  all  the  mat- 
ters set  forth  in  the  petition,  and  that  he  believes  them  to  be  true, 
shall  be  presented  to  the  said  circuit  court,  if  in  session,  or  if  it 
be  not,  to  the  clerk  thereof  at  his  office,  and  shall  be  filed  in  said 
office.  The  cause  shall  thereupon  be  entered  on  the  docket  of  the 
circuit  court,  and  shall  proceed  as  a  cause  originally  commenced  in 
that  court;  but  all  bail  and  other  security  given  upon  such  suit  or 
prosecution  shall  continue  in  like  force  and  effect  as  if  the  same 
had  proceeded  to  final  judgment  and  execution  in  the  State  court. 
Part  of  R.  S.  §  643,  TJ.  S.  Comp.  Stat.  1901,  p.  521. 

The  first  part  of  the  section  prescribes  the  right  of  removal  upon  this 
ground.il  The  remainder  is  contained  in  the  two  following  sections.12  The 
legislative  history  and  validity  of  R.  S.  §  643  are  elsewhere  considered.is 
A  prosecution  on  a  felony  charge  is  not  commenced  within  this  section  by 

^Osgood  v.  C.  D.  R.  R.  6  Biss.  330,  8  Ante,  §  2. 

Fed,  Cas.  No.  10,604.  lOSee  ante,  §  138. 

6See   post.    §   1140    [b]    as   to  the  nAnte,  §  138. 

interpretation   of  this  clause.  i2Post,    §§    1142-1144. 

7It  is  often  said  that  in  no  case  isAnte,  §  138. 
can  plaintiff  now  remove.     See  ante, 
§    1136   la]. 
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a.  preliminary  examination,  but  only  by  the  finding  of  indictment  or 
equivalent  act.ie  But  minor  prosecutions  are  removable  from  before  the 
justice  of  the  peace."  "Final  hearing"  is  used  with  reference  to  equity 
procedure  and  means  the  final  hearing  in  the  court  of  original  cognizance 
and  not  on  appeal.is  If  removal  is  prematurely  had  mandamus  will  lie  to 
compel  the  circuit  court  to  remand.  1 9 

The  circuit  court's  jurisdiction  depends  upon  a  proper  petition; 20  and  at- 
taches at  once  upon  the  filing  thereof,!  although  the  State  jurisdiction  does 
not  cease  until  filing  of  certiorari  or  habeas  corpus.2  It  is  for  the  circuit 
court  to  determine  the  sufficiency  of  the  petition.  3  It  must  specify  the  act 
done,<  but  not  minutely,  so  long  as  it  shows  suit  for  an  act  done  under 
Federal  law. 5  The  clerk  is  to  enter  the  cause  forthwith  upon  the  filing  of 
petition. « 

• 
§  1146.  — certiorari    or   habeas    corpus   to    State    court,   which 
should  proceed  no  further. 

When  the  suit  is  commenced  in  the  State  court  by  summons, 
subpoena,  petition  or  another  process  except  capias,  the  clerk  of 
the  circuit  court  shall  issue  a  writ  of  certiorari  to  the  State  court, 
requiring  it  to  send  to  the  circuit  court  the  record  and  proceedings 
in  the  cause.  When  it  is  commenced  by  capias,  or  by  any  other 
similar  form  of  proceeding  by  which  a  personal  arrest  is  ordered,  he 
shall  issue  a  writ  of  habeas  corpus  cum  causa,  a  duplicate  of  which 
shall  be  delivered  to  the  clerk  of  the  State  court,  or  left  at  his  office, 
by  the  marshal  of  the  district,  or  his  deputy,  or  by  some  person 
duly  authorized  thereto;  and  thereupon  it  shall  be  the  duty  of  the 
State  court  to  stay  all  further  proceedings  in  the  cause,  and  the  suit 
or  prosecution,  upon  delivery  of  such  process,  or  leaving  the  same  as 

i6Virginia  v.  Paul.  148  U.  S.  119,  next  term  thereafter  is  to  be  held: 

37  L.  ed.  386,  13  Sup.  Ct.  Rep.  539;  State  v.  Felts,  133  Fed.  85. 

Post  v.  U.  S.  161   TJ.   S.   587,  40  L.  20 Virginia  v.  Paul,  148  U.  S.  114, 

ed.  817,  16  Sup.  Ct.  Rep.  613,    over-  37  L.  ed.  389,  13  Sup.  Ct.  Rep.  536. 

ruling  North   C.  v.   Kirkpatrick,   42  The  petition,  however,  creates  only  a 

Fed.  689;  Georgia  v.  Bolton,  11  Fed.  prima  facie  case  and  the  burden  of 

217;  State  v.  Port,  3  Fed.  117.     See  proof    is    on    defendant:      State    v. 

also  State  v.  Felts,  133  Fed.  85.  Felts,  133  Fed.  85. 

1 'Virginia    v.    Bingham,    88    Fed.  iDavis  v.   South  Carolina,   107  TJ. 

561.  S.  597,  27  L.  ed.  674,  2  Sup.  Ct.  Rep. 

isBrice  v.    Somers,   1    Flipp.   574,  636;   State  v.  Sullivan,  50  Fed.  593. 

Fed.  Cas.  No.  1,  856.      "Before  trial"  2Post,  §  1142. 

is  used  in  other  removal  provisions.  3Dennistoun  v.  Draper,  5  Blatchf. 

See  ante,  §  1139  [b].  336,  Fed.  Cas.  No.  3,804. 

isVirg-inia  v.  Paul,  148  U.  S.  123,  4Ex  parte  Anderson,  3  Woods,  124, 

37  L.  ed.  386,  13  Sup.  Ct.  Rep.  540.  Fed.  Cas.  No.  349. 

The  petition  may  be  filed  at  any  time  sAbranches  v.   Schell,    4    Blatchf. 

before  trial,  at  the  place  where  the  256,  Fed.  Cas.  No.  21. 

6In  re  Clark's  charges,  5  Fed.  441. 
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aforesaid,  shall  be  held  to  be  removed  to  the  circuit  court,  and 
any  further  proceedings,  trial,  or  judgment  therein  in  the  State 
court  shall  be  void. 

Part  of  R.  S.  §  643,  U.  S.  Comp.  Stat.  1901,  p.  521. 

The  remainder  of  R.  S.  §  643  is  given  elsewhere.8  If  the  court  is  not 
in  session  it  becomes  the  clerk's  duty  to  issue  certiorari  or  habeas  corpus 
after  first  satisfying  himself  of  the  sufficiency  of  the  petition.io  A  deputy 
•clerk  may  issue  the  writ  of  certiorari.il  The  State  court's  jurisdiction  does 
not  cease  until  the  filing  of  therein  of  certiorari  or  habeas  corpus. 12  Orders 
Taj  the  State  court  after  removal  are  void.is  The  finding  of  an  indictment 
.after  removal  has  been  perfected  is  such  further  proceeding  in  the  State 
court  as  is  forbidden  and  is  void.i*  The  bail  given  in  the  State  court  are 
•discharged  from  their  undertaking  by  the  removal;i5  if  duly  taken.16 

i§  1147.  — duty  of  marshal  if  defendant  in  custody. 

If  the  defendant  in  the  suit  or  prosecution  be  in  actual  custody 
or  mesne  process  therein,  it  shall  be  the  duty  of  the  marshal  by 
-virtue  of  the  writ  of  habeas  corpus  cum  causa  to  take  the  body  of  the 
defendant  into  his  custody,  to  be  dealt  with  in  the  cause  according  to 
law  and  the  order  of  the  circuit  court,  or,  in  vacation,  of  any  judge 
thereof. 

Part  of  R.  S.  §  643  TJ.  S.  Comp.  Stat.  1901,  p.  521. 

The  remainder  of  R.  S.  §  643  is  given  in  preceding  and  following  Code 
section,  and  elsewhere.i 

§  1148.  — proceeding  when  copy  of  State  record  cannot  be  had. 

If,  upon  the  removal  of  such  suit  or  prosecution,  it  is  made  to 
appear  to  the  circuit  court  that  no  copy  of  the  record  and  proceed- 
ings therein  in  the  State  court  can  be  obtained,  the  circuit  court 
may  allow  and  require  the  plaintiff  to  proceed  de  novo,  and  to  file 
a  declaration  of  his  cause  of  action,  and  the  parties  may  thereupon 
proceed  as  in  actions  originally  brought  in  said  circuit  court.     On 

«Ante,  §§  138,  1141;  post,  §  1143,  isMcCullough    v.    Large,    20    Fed. 

1144.  310. 

loSalem,  etc.  R.  R.  v.  Boston,  etc.  "North  Carolina  v.   Kirkpatrick, 

R.  R.  21  Law.  Rep.  210,  Fed.  Cas.  No.  42  Fed.  691. 

12,249;   see  North  Carolina  v.  Kirk-  iBDavis  v.  South  Carolina,  107  TJ. 

patrick,  42  Fed.  689.  S.  601,  27  L.  ed.  574,  2  Sup.  Ct.  Rep. 

uState  v.   Sullivan,   50   Fed.  593.  636. 

"Virginia  v.  Rives,  100  U.  S.  316,  isHunter  v.   Colquitt,   73  Ga.   46. 

25  L.  ed.  667;  Virginia  v.  Paul,  148  lAnte,    §§    138,    1141,    1142;    post, 

U.  S.  114,  37  L.  ed.  389,  13  Sup.  Ct.  §  1144. 
Rep.  539 ;  State  v.  Port,  3  Fed.  124. 
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failure  of  the  plaintiff  so  to  proceed,  judgment  of  non  prosequitur 
may  be  rendered  against  him,  with  costs  for  the  defendant. 
Part  of  R.  S.  §  643,  U.  S.  Comp.  Stat.  1901,  p.  521. 

The  remainder  of  R.  S.  §  643  is  given  elsewhere  in  the  text.3  The  case 
proceeds  in  the  Federal  court  as  though  originally  there  brought  and  is 
governed  by  Federal  practice;*  although  the  State  law  as  to  the  substance 
of  an  offense  prevails.6  If  a  criminal  prosecution  is  removed  the  State  at- 
torneys or  a  special  appointee  of  the  courts  continues  the  prosecution. 

§  1149.     Procedure  on  removal  by  defendant  denied  civil  rights. 

Any  civil  suit  or  criminal  prosecution  [which  is  removable  be- 
cause involving  a  denial  of  any  civil  right  of  defendant] 10  .  .  . 
may,  upon  the  petition  of  such  defendant,  filed  in  said  State  court, 
at  any  time  before  the  trial  or  final  hearing  of  the  cause,  stating 
the  facts  and  verified  by  oath,  be  removed,  for  trial,  in  the  next 
circuit  court  to  be  held  in  the  district  where  it  is  pending.  "Upon 
the  filing  of  such  petition  all  further  proceedings  in  the  State 
courts  shall  cease,  and  shall  not  be  resumed  except  as  hereinafter 
provided.  But  all  bail  and  other  security  given  in  such  suit  or 
prosecution  shall  continue  in  like  force  and  effect  as  if  the  same  had 
proceeded  to  final  judgment  and  execution  in  the  State  court. 
Part  of  R.  S.  §  641,  U.  S.  Comp.  Stat.  1901,  p.  520. 

The  first  part  of  R.  S.  §  641  is  given  in  a  preceding  chapter,  n  and  the 
remainder  in  the  following  sections.12  A  prosecution  for  a  felony  is  not 
commenced  within  this  section  until  indictment  found  or  some  equivalent 
proceeding.i  3  After  trial  is  commenced  removal  cannot  be  had  on  this 
ground  and  judicial  infractions  of  civil  rights  at  the  trial  must  be  left  to 
the  revisory  power  of  the  Federal  courts. 1*  The  right  of  removal  is  given 
only  to  defendants,!  5  but  to  each  defendant.™  The  section  provides  for 
removing  the  whole  suit.11? 

sAnte,  §§  138,  1141-1143.  isPost,  §  1146. 

*Coggill   v.    Lawrence,    2   Blatchf.        I30om.  v.  Artman,   3  Grant.   Cas. 

304,  Fed  Cas.  No.  2,957,  as  to  costs;  436;  see  Virginia  v.  Paul,  148  U.  S. 

Richter  v.  Magone,  47  Fed.  192,  as  to  119,  37  L.  ed.  386,  13  Sup.  Ct.  Rep. 

costs ;  Georgia  v.  O'Grady,  3  Woods,  539,  so  ruling  under  R.  S.  §  643,  ante, 

496,  Fed.  Cas.  No.  5,352,  challenge  of  §  1141. 

jlirors  14 Virginia  v.  Rives,  100  U.  S.  313, 

'     5Georgia  v.  O'Grady,  3  Woods,  496,  25  L.  ed.  667;  Murray  v.  La.  163  U. 

Fed    Cas    No.  5,352;  North  Carolina  S.  101.  41  L.  ed.  87,  16  Sup.  Ct.  Rep. 

v.  Gosnell,  74  Fed.  734.  990.  ,,„„„,-«„ 

sDelaware  v.  Emerson,  8  Fed.  411,        is  Cole   v.   Garland,    107    Fed.    (59, 

7  Georgia   v.    Bolton,    11    Fed.   217,  46  C.  C.  A.  626. 
219  instate  v.  Common  Pleas.  15  Ohio 

"  loAnte    §  137.  St.  377. 

11  See  ante,  g   137.  giving  the  leg-        "Fisk   v.   lT.   P.  R.   R.   6  Blatchf. 

islative  history  of  R.  S.  641.  302,  Fed.  Cas.  Xo.  4,827. 
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The  petition  should  show  which  civil  rights  have  been  denied; is  and 
otherwise  affirmatively  show  a  ease  within  the  statute.19  Upon  filing  of 
proper  verified  petition  the  cause  is  removable  as  of  course.  20  The  State 
court's  jurisdiction  ceases  if  a,  removable  case  is  duly  made  out,  and  its 
assent  to  the  removal  is  unnecessary.!  The  Federal  court  is  entitled  to 
assert  its  jurisdiction  by  proper  process  and  the  State  court  should  yield 
obedience  thereto.  2  But  the  State  court  has  a  right  to  examine  the  suf- 
ficiency of  the  removal  petition.!  Further  proceeding  in  the  State  court 
will  be  void.* 

§  1150.  — filing  of  record  and  penalty  for  neglect  by  clerk  or 
plaintiff. 

It  shall  be  the  duty  of  the  clerk  of  the  State  court  to  furnish  such 
defendant  petitioning  for  a  removal  copies  of  said  process  against 
him,  and  of  all  pleadings,  depositions,  testimony,  and  other  pro- 
ceedings in  the  case.  If  such  copies  are  filed  by  said  petitioner  in 
the  circuit  court  on  the  first  day  of  its  session,  the  cause  shall  pro- 
ceed therein  in  the  same  manner  as  if  it  had  been  brought  there  by 
original  process ;  and  if  the  said  clerk  refuses  or  neglects  to  furnish 
such  copies,  the  petitioner  may  thereupon  docket  the  case  in  the 
circuit  court,  and  the  said  court  shall  then  have  jurisdiction  therein, 
and  may,  upon  proof  of  such  refusal  or  neglect  of  said  clerk,  and 
upon  reasonable  notice  to  the  plaintiff,  require  the  plaintiff  to  file 
a  declaration,  petition  or  complaint  in  the  cause ;  and,  in  case  of  his 
default,  may  order  a  nonsuit  and  dismiss  the  case  at  the  costs  of  the 
plaintiff,  and  such  dismissal  shall  be  a  bar  to  any  further  suit  touch- 
ing the  matter  in  controversy. 

Part  of  R.  S.  §  641,  U.  S.  Comp.  Stat.  1901,  p.  520. 

The  preceding  parts  of  E.  S.  §  641,  are  given  in  preceding  sections.*  The 
last  part  appears  in  the  next  section.  7  It  will  be  observed  that  this  section 
applies  on  to  a  failure  of  the  State  clerk  and  not  of  the  court,  and  refusal 
by  the  latter  is  to  be  met  by  the  proceeding  pointed  out  in  R.  S.  §  642.8 

isstate   v.    Gleason,    12   Fla.    190.        2Tn  re  Wells,  3  Woods,  128,  Fed. 

isPatrie  v.  Murray,  43  Barb.  323;  Cas-  No-  17.386. 
Hodson  v.   Mil  ward,   3   Grant,   412;        3In   re  Wells,  3  Woods,  128,  Fed. 

see  Jones  v.  Seward,  40  Barb.  563;  Cas-   No-    17,386.      Compare   ante,    § 

Short  v.  Wilson,  1  Bush.  350.  1138  M   W- 

x'T*E*%t\™?'  2  AVT!    ^Fed^as.  ^lS.  '    ^^ 

,» oshio36si  vt T- Common  p,ea9'    ;*•*.  «  w.  1145. 

-t.  .,        ^.  7Post,  §  114/. 

iBell  v.  Dix,  49  N.  Y.  232.  Com-  sPost.  §  1148.  Ex  parte  Wells  3 
pare  ante,  §  1138  [f].  Woods,  128,  Fed.  Cas.  No.  17  386' 
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§  1151.  — penalty  where  removing  party  neglects  to  file  record. 

But  if,  without  such  refusal  or  neglect  of  said  clerk  to  furnish 
such  copies  and  proof  thereof,10  the  petitioner  for  removal  fails  to 
file  copies  in  the  circuit  court  as  herein  provided,  a  certificate,  under 
the  seal  of  the  circuit  court,  stating  such  failure,  shall  be'  given, 
and  upon  the  production  thereof  in  said  State  court  the  cause 
shall  proceed  therein  as  if  no  petition  for  a  removal  had  been  filed. 
Last  part  of  R.  S.  §  641,  U.  S.  Comp.  Stat.  1901,  p.  520. 

The  preceding  portions  of  R.  S.  §  641  are  given  elsewhere.n 

§  1152.  —  defendant  in  custody  to  be  transferred  to  marshal. 

When  all  the  acts  necessary  f8r  the  removal  of  any  suit  or  prose- 
cution, as  provided  in  the  preceding  section,12  have  been  performed, 
and  the  defendant  petitioning  for  such  removal  is  in  actual  custody 
on  process  issued  by  said  State  court,  it  shall  be  the  duty  of  the  clerk 
of  said  circuit  court  to  issue  a  writ  of  habeas  corpus  cum  causa,  and 
of  the  marshal,  by  virtue  of  said  writ,  to  take  the  body  of  the  de- 
fendant into  his  custody,  to  be  dealt  with  in  said  circuit  court  ac- 
cording to  law  and  the  orders  of  said  court,  or,  in  vacation,  of 
any  judge  thereof;  and  the  marshal  shall  file  with  or  deliver  to  the 
clerk  of  said  State  court  a  duplicate  copy  of  said  writ. 
R.  S.  §  642  U.  S.  Comp.  Stat.  1901,  p.  521. 

The  acts  of  1887  and  1888  expressly  declared  that  this  provision  was  not 
to  be  deemed  repealed  by  them."  This  is  the  orderly  procedure  in  cases 
where  the  State  court  and  not  merely  its  clerk  fails  to  recognize  the  re- 
moval.! *  The  writ  of  habeas  corpus  must  be  allowed  by  the  judge  before 
it  can  be  issued.is 

§  1153.     Attachment,  bond,  and  injunction  orders,  etc.  in  State 
court  unaffected  by  removal. 

When  any  suit  shall  be  removed  from  a  State  court  to  a  circuit 
court  of  the  United  States,  any  attachment  or  sequestration  of  the 
goods  or  estate  of  the  defendant  had  in  such  suit  in  the  State  court 
shall  hold  the  goods  or  estate  so  attached  or  sequestered  to  answer 
the  final  judgment  or  decree  in  the  same  manner  as  by  law  they 
would  have  been  held  to  answer  final  judgment  or  decree  had  it 

lOAnte    §    1146.  Stat.  552,  as  corrected  Aug.  13,  1888, 

ii Ante!  §§  137,  1145,  1146.  c.  866,  §  5,  25  Stat.  436. 

is\nte    §§  1145,  1147.  14In  ™  Wells,  3  Woods,  128,  Fed. 

i3§  5,  Act  Mar.'  3,  1887,  c.  373,  24    Cas.  Xo.  17,386. 

15 Ibid. 
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been  rendered  by  the  court  in  which  said  suit  was  commenced;™ 
and  all  bonds,  undertakings,  or  security  given  by  either  party  in  such 
suit  prior  to  its  removal  shall  remain  valid  and  effectual,  notwith- 
standing said  removal  ;[c]  and  all  injunctions,  orders  and  other  pro- 
ceedings had  in  such  suit  prior  to  its  removal  shall  remain  in  full 
force  and  effect  until  dissolved  or  modified  by  the  court  to  which 
such  suit  shall  be  removed. [d] 

§  4  of  act    Mar.  3,  1875,  c.  137,  18  Stat.  471,  U.  S.  Comp.  Stat.  1901,  p. 
511. 

[a]  Prior  legislation. 

R.  S.  §  646  covered  the  same  ground  as  the  above  provision  and  would 
seem  to  be  superseded  by  it.  In  the  absence  of  provision  in  the  act  of 
1866  for  continuing  an  injunction  it  was  held  dissolved  by  removal.i  The 
judiciary  act  of  1789  confined  the  clause  respecting  attachment  to  any  at- 
tachment, "  by  the  original  process."2  R.  S.  §  646  confined  the  clause  re- 
specting bonds  and  undertakings  to  "any  bond  of  indemnity  or  other  obli- 
gation given  by  the  plaintiff  upon  the  issuing  or  granting  of  any  attach- 
ment, writ  of  injunction,  or  other  restraining  process."  3 

[b]  Attachment  unaffected  by  removal. 

The  circuit  court  becomes  clothed  with  the  powers  of  the  State  court 
under  this  provision; *  and  the  attachment  holds  the  property  after  re- 
moval. 6  If  the  party  had  made  application  for  an  attachment,  he  may 
proceed  to  get  an  attachment  after  removal; 6  but  if  it  be  a  separate  pro- 
cess, it  will  not  carry  with  it  a  lien  on  the  property  in  case  of  removal.  A 
motion  to  dissolve  an  attachment  when  authorized  by  the  State  law  may 
be  made  in  the  circuit  court,  and  if  denied  may  be  renewed  at  the  dis- 
cretion of  the  court.'  Where  attachment  suits  are  removed  the  rule  of 
distribution  and  priority  of  liens  will  be  the  same  as  it  would  in  a  State 
court.9  The  same  rule  will  be  followed  as  to  sale  of  perishable  property.io 
The  res  in  custody  at  the  time  of  removal  rightfully  passes  to  the  circuit 
court;  ii  and  the  marshal  may  take  the  attached  property  from  the  sheriff.  12 
Where  foreign  attachment  is  resorted  to  in  the  State  court  to  compel  ap- 

iMcLeod  v.  Duncan,  5  McLean,  342  Barney  v.  Globe  Bank,  5  Blatchf.  107, 

Fed.  Cas.  No.  8,898;  Hatch  v.  Rail-  Fed.  Cas.  No.  1,031. 

road  Co.  6  Blatchf.  105,  Fed.  Cas.  No.  eBills  v.  N.  0.  St.  L.  &  C.  R.  Co. 

6,204.  13  Blatchf.  227,  Fed.  Cas.  No.  1.409. 

2See    Barney    v.    Globe    Bank,    5  'Garden  City  Manuf.  Co.  v.  Smith, 

Blatchf.  107,  Fed.  Cas.  No.  1031.  1  Dill.   305,  Fed.   Cas.  No.  5,217. 

3See   U.   S.   Comp.    Stat.   1901,   p.  SBankers'  M.  &  T.  Co.  v.  Chicago 

523.  C.  Co.  28  Fed.  398. 

^Garden  City  Manuf.  Co.  v.  Smith,  K>New    York    etc.    Co.    v.    Second 

1  Dill.  305;  Fed.  Cas.  No.  5,217;  Le-  Nat.  Bank,  10  Fed.  204. 

favour  v.   Whitman   S.   Co.   65   Fed.  nKern  v.   Huidekoper,   103  U.   S. 

785.  485,  20  L.  ed.  354. 

5New  England  Screw  Co.  v.  Bliven,  "Friedman  v.  Israel,  26  Fed.  801. 
3  Blatchf.  240,  Fed.  Cas.  No.  10,156: 
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pearance,  if  defendant  appear  and  remove  the  cause  to  the  Federal  court 
that  court  has  jurisdiction  to  proceed;i3  and  the  same  is  true  where  such 
party  first  gives  bond  in  the  State  court  for  release  of  the  attached  prop- 
erty, n 

[c]  Bonds  or  security  given  in  State  court  remain  binding. 

An  undertaking  for  costs  indorsed  on  the  original  writ  continues  a  valid' 
obligation  in  the  Federal  court.*  «  Bonds  given  in  the  State  court  are  to  be 
read  as  though  containing  a  condition  covering  the  eventuality  of  re- 
moval.17 

[d]  Injunction  to  continue  until  modified. 

If  injunction  was  granted  in  the  State  court  it  will  continue  in  force  until 
modified  or  dissolved  by  the  circuit  court ;19  and  the  same  is  true  of  orders 
made  before  removal.  20  The  provision  indicates  a  clear  intent  that  the 
continuance  of  injunction  be  dealt  with  by  the  Federal  court  ;i  which  has 
power  to  impose  conditions  in  modifying  the  injunction  granted;2  or  to 
refuse  to  carry  out  an  order  at  variance  with  the  Federal  law.  3  However  it 
should  not  dissolve  an  injunction  regularly  obtained  under  State  practice, 
because  of  the  absence  of  verification  necessary  by  the  Federal  rule;*  nor 
in  advance  of  the  term  for  filing  the  removed  record,  where  the  rights  of  the 
parties  would  in  effect  be  changed  or  finally  determined  thereby.6  As  R.  S. 
§  720  forbids  injunction  by  a  Federal  court  against  proceedings  in  a  State 
court,6  parties  were  tempted  to  try  an  evasion  of  that  prohibition,  under 
earlier  removal  laws  permitting  removal  by  plaintiff  to  the  suit.  This  led 
to  some  question  as  to  the  propriety  of  holding  that  an  injunction  by  a. 
State  court  against  State  court  proceedings  continued  in  force  after  re- 
moval. 7  Now  that  removal  may  only  be  had  by  defendant,  opportunity  for 
this  evasion  of  R.  S.  §  720  is  gone,  and  it  is  settled  that  injunction  by  a 

I31rvine  v.  Lowry,  14  Pet.  299,  10  But  see  ex  parte  Fisk,  113  U.  S.  725, 

L.   ed.   462;    Barney  v.   Globe  Bank,  38  L.  ed.  1122,  5  Sup.  Ct.  Rep.  724. 

5  Blatchf.   107,  Fed.  Cas.  No.   1,031.  iWatson  v.   Bonderant,   2  Woods, 

nPurdy   v.    Muller,    81    Fed.   513.  166,  Fed.   Cas.  No.  17,278;   Perry  v. 

See    as    to    appearance    as    waiver:  Sharpe,  8  Fed.  24;  Smith  v.  Schwed, 

ante,   §  860   [b].  fi    Fed.    455,    2    McCrary    441.     See 

i6Pullmans   Co.   v.   Washburn,    66  Charge  to  Grand  Jury,  3  Hughes,  576. 

Fed.  790.  Fed.  Cas.  No.  18,259;  see  post,  §  1157 

"See   State   v.   Peck,   32   W.   Va.  [c]. 

606,  9  S.  E.  919.  2Ex  parte  Fisk,  113  U.  S.  725,  28 

"Northwestern  D.  Co.  v.  Corse,  4  L.  ed.  1122,  5  Sup.  Ct.  Rep.  724. 

Biss.  514,  Fed.  Cas.  No.  10,335;  Mc-  3Portland  v.  Oregon  Ry.  7  Sawy. 

Leod  v.  Duncan.  5  McLean,  342,  Fed.  122,  6  Fed.  321. 

Cas.  No.  8,898;   Peters  v.  Peters,  41  i  Smith   v.   Schwed,  6  Fed.  455,   2 

Ga.  242.  McCrary  441. 

2  0Boatmans'  Bank  v.  Wagenspack,  BNew  Orleans  Ry.  v.  Crescent  Ry. 

12  Fed.  66,  4  Woods  130;  Champlain  5  Fed.   160. 

Co.  v.  O'Brien,  107  Fed.  334.     They  eAnte,   §  20. 

should  be  enforced    by    the    circuit  7Bondurant  v.  Watson,  103  U.  S. 

court:     Williams  etc.  Co.  v.  Raynor,  281,  26  L.  ed.  448. 
7   Biss.   245,   Fed.    Cas.    No.     17,748. 
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State  court  against  State  court  proceedings  continues  after  removal  not- 
withstanding K.  S.  §  720.8 

§  1154.     Duty  to  remand  at  any  time  if  cause  not  properly  re- 
movable. 

If,  in  any  suit  .  .  .  removed  from  a  State  court  to  a  cir- 
cuit court  of  the  United  States,  it  shall  appear  to  the  satisfaction 
of  said  circuit  court,  at  any  time  after  such  suit  has  been  .  .  . 
removed  thereto,  that  such  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly  within  the  jurisdiction  of 
said  circuit  court,  or  that  the  parties  to  said  suit  have  improperly 
or  collusively  made  or  joined,  either  as  plaintiffs  or  defendants,  for 
the  purpose  of  creating  a  case  .  .  .  removable  under  this  act, 
the  said  circuit  court  shall  proceed  no  farther  therein,  but  shall  .  .  . 
remand  .  .  •  [the  suit]  to  the  court  from  which  it  was  removed, 
.  .  .  and  shall  make  such  order  as  to  costs  as  shall  be  just.[a]"[f] 
§  5  of  act  Mar.  3,  1875,  c.  137,  18  Stat.  472,  as  amended  by  act  of  Mar. 

3,  1887,  c.  373,  §  6,  24  Stat.  555,  corrected  Aug.  13,  1888,  c.  866,  §  6, 

25  Stat.  436,  U.  S.  Comp.  Stat.  1901,  p.  511. 

[a]    Duty  of  court  to  remand  only  for  jurisdictional  defects. 

The  amendment  of  1887  consisted  in  repealing  a  clause  making  the  re- 
manding order  appealable.  io  This  section  also  provides  for  dismissal  of 
causes  at  any  time  if  improperly  instituted  in  the  circuit  court,n  the  scope 
and  effect  of  that  provision  having  been  considered  elsewhere."  The 
foregoing  provision  deals  with  remand  for  defects  jurisdictional  in 
character;  and  directs  remand  in  such  cases  "at  any  time."  But  it  does 
not  apply  to  defects  or  irregularities  in  the  mode  of  removing  the  cause 
which  are  not  jurisdictional.! 3  Those  defects  may  be  waived.!*  Many  de- 
fects in'  the  petition"  or  bond*  6  may  be  waived  or  corrected  by  amend- 
ment in  the  circuit  court.  So,  objection  that  removal  was  not  taken  in  due 
season  may  be  waived ;!'  and  failure  to  file  the  record  in  due  season  is  not 
a  jurisdictional  defect."  Hence  while  the  court  is  required  to  notice  juris- 
dictional defects  without  motion  for  remand  being  made,"  and  to  remand 

8Hunt  v.  Fisher.  29  Fed.  805;  see  "Dennis  v  Alachua  Co.  3  Woods, 
Lawrence  v.  Morgan   Co.   121   TJ.  S.  683,  Fod.   Cas.   No.   3,791;     Brice    v. 
037,  30  L.  ed.  1019,  7  Sup.  Ct.  Rep.  Somers,  8  Chic.  L.  N.  290,  1  Flip.  574, 
1013.  See  in  addition  to  above  cases:  Fed.  Cas.  No.  1,856. 
Eureka  Ry.  v.  Cal.  Ry.  103  Fed.  897.  "Ante,  §  1136  [h]. 
loSee  post,  §  1156.  is  Ante,  §   1137   [di- 
ll See  ante,  §   818,  where  the  sec-  "Ante,   §   1136   [mj. 
tion  is  given  in  full.  is  Ante,   a   113a    [a]. 

"Ante.   §  818.  "Beede  v.  Cheeney,  5  Fed.    388; 

"Osgood  v.  Chicago,  etc.  R.  R.  6  Indiana  v.  Tolleston    Club,    53   Fed. 

Biss.  330,  Fed.  Cas.  No.  10,604.  18;  in  re  Foley,  76  Fed.  390. 
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therefor  ''at  any  time,"2  0  less  vital  irregularities  or  defects  must  be  made 
the  basis  of  motion  to  remand,  and  seasonably  urged,  or  else  they  are 
waived,  i 

[b]  Motion  to  remand. 

There  is  no  general  statute  or  rule  governing  the  practice  on  motion  to 
remand;  although  there  are  local  rules  of  court  in  some  districts.  Indeed 
under  this  section  the  mode  of  raising  the  question  of  want  of  jurisdiction 
is  immaterial,  because  the  court's  duty  is  prescribed  by  the  statute.* 
Motion  to  remand  is  equivalent  to  a  plea  to  the  jurisdiction.  5  It  should 
be  in  the  form  of  petition  in  writing,  setting  for  the  grounds  upon  which 
remand  is  asked.s  e.  g.  that  the  petition  was  not  filed  in  time.?  The 
motion  should  be  upon  notice;'  and  it  should  be  to  remand  and  not  to  dis- 
miss,' nor  for  dismissal  and  nonsuit.i*  The  opposite  party  may,  traverse 
■or  otherwise  plead  to  the  petition  at  least  where  motion  is  based  upon  non- 
jurisdictional  defects.il  Motion  to  remand  an  indictment  found  in  a  State 
court  may  be  made  prior  to  the  first  day  of  the  Federal  term  to  which  the 
record  is  returnable  upon  the  production  by  the  State,  of  copies  of  the 
papers.  12 

[c]  Hearing  and  determination  of  motion. 

When  based  upon  jurisdictional  defects,  the  motion  to  remand  is  de- 
termined on  the  face  of  the  record;is  and  the  Federal  jurisdiction  must 
affirmatively  appear  therefrom;  1*  and  cannot  be  supported  by  a  showing 
subsequently  made,is  or  by  ex  parte  affidavits    correcting   alleged    error 

2»Ayres  v.  Wiswell,  112  U.  S.  100,  specified  in   the  motion:     See  Tracy 

28  L.  ed.  693,  5  Sup.  Ct.  Rep.  90.  v   Morel.  88  Fed.  801. 

iDcnnistown  v.  Draper,  5  Blatchf.  sSee  Plymouth,  etc.  Co.  v.  Amador 

336,  Fed.  Cas.  No.  3,804;  Murray  v.  Co.  118  U.   S.  269,  30  L.  ed.  233,  6 

Putrie,  5  Blatchf.  343,  Fed.  Cas.'No.  Sup.    Ct.   Rep.    1034:    Stadlemann   v. 

fl.067 ;  Wood  v.  Matthews,  2  Blatchf.  White  L.  T.  Co.  92  Fed.  209. 

370,  Fed.  Cas.  No.   17,955;  Anderson  9  Northern  P.  T.  Co.  v.  Lowenberg, 

v.  Appleton.  32  Fed.  857;  Cameron  v.  18  Fed.  341;   Cates  v.  Allen,  149  U. 

Hodges,  127  U.  S.  326,  32  L.  ed.  132,  S.  460,  37  L.  ed.  804,  13  Sup.  Ct.  Rep. 

«  Sup.  Ct.  Rep.  1154;   Turner  v.  F.  883. 

L.  &  T.  Co.  106  U.  S.  555,  27  L.  ed.  lODawson  v.  Kinney,  144  Fed.  710. 

273,  1  Sup.  Ct.  Rep.  519.  uLucker  v.  Phoenix  Asso.  Co.  66 

<Briggs   v.    Traders    Co.    145    Fed.  Fed.   161. 

■254.  iSjtate  v.  Corrigan,  139  Fed.  758, 

5Mansfield,  etc.  Ry.  v.  Swan,   111  see  ante,  §  1139  [b]. 

V    S    384,  28  L.  ed.  462,  4  Sup.  Ct.  i3Goodnow    v.    Litchfield.    4     \!>- 

Rop.  510.  Crary,    217,   47    Fed.   753;    Clarkhuff 

6T,ucker  v.  Phoenix    Asso.    Co.    66  v.  Wisconsin,  etc.  R.  R.  26  Fed.  466: 

Fed.  161;  see  Jones  in  DeLoy  v.  Trav.  Mahin  v.  Pfeiffer,  27  Fed.  893;  Smith 

Ins.   Co.  59  Fed.   320;   Henderson  v.  v.  Chicago  etc.  Ry.  Co.  30  Fed.  722; 

Cabell,    43    Fed.    257:    Chiatovich   v.  McLane  v.  Leicht,  27  Fed.  887. 

Banrhett,  78  Fed.  193.  1 4 Long    v.    Buford,    24    Fed.    248; 

7Martin   v.   Baltimore,    etc.   R.   R.  Smith  v.  W.  U.  T.  Co.  79  Fed.   132. 

151  U.  8.  673,  38  L.  ed.  311,  14  Sup.  "Grand   T.    Ry.    v.    Twitchell,   59 

Ct.  Rep.  533.     But  jurisdictional'  de-  Fed.  730,  8  C.  C.  A.  237. 
fects   may  be   noticed   although    not 
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therein. is  If  the  party  desires  to  controvert  the  truth  of  the  record  he 
should  file  a  plea  to  the  jurisdiction.!  i  Sometimes  motion  to  remand  is 
heard  upon  a  stipulation  as  to  the  facts.  18  If  the  cause  has  been  divided  in 
the  Federal  Court  into  separate  proceedings  in  the  law  and  equity  side,  the 
granting  of  a  motion  to  remand  in  the  proceeding  at  law,  would  involve  a 
similar  ruling  in  equity.  1 9 

It  has  often  been  said  to  be  proper  to  remand  if  the  jurisdiction  is  doubt- 
ful;! in  view  of  the  complications  and  hardships  possible  from  wrongful 
retention  of  jurisdiction.  2  But  since  1887  the  remanding  order  is  no  longer 
appealable,3  so  that  an  aggrieved  party  would  have  no  remedy*  and  this 
affects  the  cogency  of  the  argument  favoring  remand  in  case  of  doubt.  5 
Where  a  question  raised  by  motion  to  remand  has  not  been  decided  by  the 
Supreme  Court,  the  decision  of  a  circuit  justice  will  be  followed  by  the- 
district  and  circuit  judges  within  a  circuity  decisions  by  a  circuit  judge 
will  be  accepted  by  district  judges  of  the  circuit; 7  and  generally  one  dis- 
trict judge  of  the  circuit  will  follow  the  ruling  of  another.  8 

[d]     Order  granting  or  denying  motion  and  reconsideration  thereof. 

An  order  denying  a  motion  to  remandm  may  be  reconsidered  at  any  time- 
before  final  judgment.!!  It  has  been  said  that  an  order  of  remandis  con- 
tinues to  be  within  the  control  of  the  circuit  court,  and  may  therefore  be- 
vacated,  any  time  during  the  term, 13  but  not  afterwards.!*    In  several  cases 


"Smith  v.  W.  U.  T.  Oo.  79  Fed.  7,062;   Garner  v.  Second  Nat.  Bank,. 

132.  66  Fed.  370. 

17  Smith  v.  Chicago  etc.  By.  Co.  30  7  See  Commercial  Bank  v.  Corbett, 

Fed.  722.    This  is  still  proper  though  5   Sawy.   174,   Fed.    Cas.   No.   3,058; 

not  indispensable  since    the    act    of  Van  Brunt  v.  Corbin,  14  Blatchf.  496,. 

1875.     See  ante,  §  818  [c].  Fed.    Oas.    No.    16,832;    McLane    v. 

isSee  Pacific  R.  R.  v.  Missouri  P.  Leicht,  27  Fed.  888;  Wilson  v.  Win- 

R.  R.   5  McCrary,  374,  23   Fed.   565;  Chester,  82  Fed.  16. 

Sherwood    v.    Newport     News,     55  sSee  Garner  v.  Second  Nat.  Bank, 

Fed.  1.  66  Fed.  369;  Monroe  v.  Williamson, 

isUtah,  etc.  Co.  v.  DeLamar,   145  81  Fed.  977;   Con.  T.  Co.    v.    Guar- 

Fed.  505.  antors    Co.    78    Fed.    657.      But    see 

iFitzgerald   v.    Ry.    45    Fed.    812;  Frisbie  v.  R.  R.  Co.  59  Fed.  369;  Kan-. 

State  v.  Bradley,  26  Fed.  292;   Con-  sas,  etc.  Ry.  v.  Interstate  L.  Co.  37 

cord  C.  Co.  v.  Haley,  76  Fed.  883;  Fed.  3. 

Nash  v.   McNamara,   145   Fed.   541;  loSee   form   of   order  in   Meissner 

Groel  v.  United  B.  Co.  132  Fed.  252.  v.  Buek.  28  Fed.  164. 

2See  Graves  v.   Corbin,   132  TJ.  S.  "Missouri    P.    Ry.    v.    Fitzgerald, 

571,  33  L.  ed.  462,  10  Sup.  Ct.  Rep.  160  U.  S.  580,  40  L.  ed.  536.  16  hup. 

196.  Ct.     Rep.     389;      see     illustrations: 

sPost,  §   1156.  Greene  v.  Klinger,  10  Fed.  689;  Wilk- 

4  See  Johnson  v.  F.  0.  Austin  Mfg.  inson  v.  Ry.  Co.  23  Fed.  561. 

Co.  76  Fed.  616;  Boatmen's  Bank  v.  i2See  form  of  order  in    Akers    r. 

Fritzlen,  13'5  Fed.  650,  68  C.  C.  A.  268.  Akers,  117  U.  S.  198,  29  L.  ed.  888, 

5  Boatmen's  Bank  v.  Fritzlen,  135  6  Sup.  Ct.  Rep.  669;  Ayres  v.  Wis- 
Fed.  650,  68  C.  C.  A.  288,  see  ante,  wall,  112  TJ.  S.  189,  28  L.  ed.  691, 
§  818  [b].  5  Sup.  Ct.  Rep.  90. 

6See  Blackwell   v.   Braun.   1    Fed.  isBirdseye  v.  Shaeffer,  37  Fed.  822. 

352,     4     Hughes     203;     Kellogg     v.  uGalesb'urg  v.  Water  Co.  27  Fed. 

Hughes,  3  Dill.  359,  Fed.    Cas.    No.  322,    rehearing    and    overruling    re- 
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motion  to  rehear  a  remanding  order  has  been  considered,  although  the  re- 
port does  not  show  whether  the  remanding  order  had  at  the  time  been 
executed  by  being  filed  and  entered  in  the  State  court.is  It  is  at  least 
■doubtful  whether  the  circuit  court  has  power  to  reconsider  the  order  of  re- 
mand after  it  has  been  executed;i6  especially  since  the  act  of  1877  mak- 
ing the  remanding  order  nonappealable  and  directing  that  the  remand  "be 
immediately  carried  into  execution  ;"17  and  the  complications  that  might 
result  from  an  affirmance  of  the  power  do  not  commend  its  assertion. is 

[ej    Effect  of  remand. 

An  order  of  remand  restores  the  jurisdiction  of  the  State  court ;  i  and  the 
right  to  the  custody  of  a  defendant  who  was  taken  from  the  sheriff  on 
habeas  corpus  cum  causa.  2  The  State  court  is  not  bound  to  recognize 
rulings  made  in  the  circuit  court.s  It  is  entirely  a  question  for  the  State 
•court  to  determine  what  shall  be  done  with  pleadings,  testimony,  etc., 
-taken  in  the  Federal  court.*  The  removing  party  is  not  entitled  to  file  a 
second  petition  after  remand,^  unless  amendment  of  the  complaint  is  then 
made  which  first  creates  a  removable  case.  6  The  first  removal  petition  is 
iunctus  officio  after  remand.'  Costs  are  awarded  against  the  party  im- 
-properly  removing  the  case;io  and  if  on  appeal  the  Supreme  Court  holds 
"the  case  should  re  manded  it  has  jurisdiction  to  decree  costs  against  the 
removing  party.n 

manding  order.     Hamlet  v.  Fletcher,  Ins.  Co.  50  Ala.  464;  Germania  Ins. 

24  Fed.   305,   refusing  to  rehear   al-  Co.  v.  Francis,  52  Miss.  457,  24  Am. 

though  not  from  want  of  power.  Rep.  674. 

i5McLean   v.    St.    Paul   R.    R.    17  2Virginia  v.  Paul,  148  TJ.  S.  123,  37 

"Blatchf.  367,  Fed.  Cas.  No.  8,893.  L.  ed.  386,  13  Sup.  Ct.  Rep.  536. 

isFreeman  v.  Butler,  39  Fed.  2.  3Levinski  v.  Middlesex  B.   Co.  92 

i7See  post,   §   1156.     See  also  En  Fed.  449,  34  C.  C.  A.  452. 

re  Pennsylvania  Co.   137  TJ.   S.   451,  4Ayres  v.  Wiswall,  112  TJ.  S.  190, 

34  L.  ed.'  738,  11  Sup.  Ct.  Rep.  141,  28  L.  ed.  694,  5  Sup.   Ct.  Rep.   90 : 

construing  those  words.  Birdseye   v.   Schaeffer,   37   Fed.   823. 

isWhile  it  is  the  rule  that  courts  5St.   Paul,  Etc.  R.  R.  v.  McLean, 

will   exercise   control  over   their   or-  108  TJ.  S.  217,  27  L.  ed.  705,  2  Sup. 

•ders  and  decrees  during  the  term  of  Ct.  Rep.  498;   Johnston  v.  Donovan. 

their   rendition    this   is   not   because  30  Fed.  395;   Smith  v.  Trav.  Ins.  Co. 

they   have   jurisdiction   to  do   so   at  73  Fed.  513;  Pope  v.  Cheney,  22  Fed. 

theterm,  and  none  afterwards.    The  177,     178;    Nichols    v.    Stevens,    123 

rule  is  a  judge-maae  rule  of  manifest  Mo.   120,  25   S.  W.  5S4,  45  Am.   St. 

expediency  but  not   one  of  jurisdic-  Rep.  526. 

tional    power    at    all.      Such    a    rule  6See    Jones    v.    Mosher,    107    Fed. 

would  have  no  considerations  of  ex-  561,  46  C.  C.  A.  471. 

pediency  to  recommend  it  in  the  case  7Ibid. 

of  a  removal  order;  and  it  is  certain-  io Walker  v.  Collins,  167  TJ.  S.  59, 

'ly     doubtful     whether     the    circuit  42  L.  ed.  76,  17  Sup.  Ct.  Rep.  738; 

court    has    any    jurisdiction    in    the  see  ante,   §  818   [j]. 

■cause  after  the  execution  of  the  re-  uMansfield,  etc.  Ry.  v.  Swan,  111 

moval  order.  TJ.  S.  386,  28  L.  ed.  462,  4  Sup.  Ct. 

iSt.  Paul,   etc.  R.   R.  v.   McLean,  Rep.   510;   Graves  v.  Oorbin,   132   U. 

108  TJ.  S.  217,  27  L.  ed.  705,  2  Sup.  S.  590.  33  L.  ed.  462,  10  Sup.  Ct.  Rep. 

'Ct.  Rep.  498;  see  Thacher  v.  McWil-  196;  Kellam  v.  Keith,  144  U.  S.  570, 

liams,   47   Ga.   306;    Ex   parte  State  36  L.  ed.  544,  12  Sup.  Ct.  Rep.  922. 
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§  1155.    Duty  to  remand  as  to  some  defendants,  after  removal  for 
local  prejudice. 

If  it  .  .  .  appear  that  said  suit  [i.  e.  one  removed  by  a  de- 
fendant for  prejudice  or  local  influence]13  can  be  fully  and  justly 
determined  as  to  the  other  defendants  in  the  State  court,  without 
being  affected  by  such  prejudice  or  local  influence,  and  that  no  party 
to  the  suit  will  be  prejudiced  by  a  separation  of  the  parties,  said  cir- 
cuit court  may  direct  the  suit  to  be  remanded,  so  far  as  relates  to 
such  other  defendants,  to  the  State  court,  to  be  proceeded  with 
therein.  At  any  time  before  the  trial  of  any  suit  which  is  now 
pending  in  any  circuit  court,  or  may  hereafter  be  entered  therein, 
and  which  has  been  removed  to  said  court  from  a  State  court  on  the 
affidavit  of  any  party  plaintiff  that  he  had  reason  to  believe  and 
did  believe  that,  from  prejudice  or  local  influence,  he  was  unable  to 
obtain  justice  in  said  State  court,  the  circuit  court,  shall,  on  appli- 
cation of  the  other  party,  examine  into  the  truth  of  said  affidavit  and 
the  grounds  thereof,  and,  unless  it  shall  appear  to  the  satisfaction 
of  said  court  that  said  party  will  not  be  able  to  obtain  justice  in 
such  State  court,  it  shall  cause  the  same  to  be  remanded  thereto. 
Part  of  §  2  act  Mar.  3,  1875,  c.  137,  18  Stat.  470,  as  amended  by  act 

Mar.  3,  1887,  e.  373,  §  1,  24  Stat.  552,  corrected  Aug.  13,  1888,  c.  866, 

§  1,  25  Stat.  433,  U.  S.  Comp.  Stat.  1901,  p.  509. 

The  foregoing  provision  was  not  in  the  section  as  originally  adopted  in 
1875,  but  was  added  by  amendment  in  1887.  The  latter  part  of  it,  respecting 
removal  by  plaintiff,  was  made  expressly  applicable  to  pending  cases  and 
as  so  applied  it  was  valid.i*  However,  as  the  right  of  removal  by  plaintiff 
is  withdrawn  by  the  act  of  1887,  the  reference  to  remand  of  cases  that 
"may  hereafter  be  entered"  in  the  circuit  court,  means  cases  thereafter  so 
entered  under  the  act  of  1875.15  The  latter  part  of  the  above  provision 
was  therefore  merely  temporary  in  character  and  has  long  ceased  to  be 
operative.!  6  The  first  part,  directing  remand  of  part  of  a  removed  case  in 
certain  contingencies,  is  in  full  force.  The  antecedent  portions  of  the  sec- 
ond section  of  the  act  of  1875  as  amended,  are  contained  in  an  earlier  chap- 
ter.^   The  final  clause  is  contained  in  the  next  following  section.i8 

§  1156.     Remanding  order  not  appealable. 

Whenever  any  cause  shall  be  removed  from  any  State  court  into 
any  circuit  court  of  the  United  States,  and  the  circuit  court  shall 

"See  ante,  §  136.  i6See  Fisk  v.  Henarie,  32  Fed.  417, 

uBirdseye  v.  Shaeffer,  37  Fed.  821.     13  Sawy.  38. 
"Campbell  v.  Collins,  62  Fed.  849.         "Ante,   §S  133-136. 

ispost,  §  1156. 
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decide  that  the  cause  was  improperly  removed,  and  order  the  same 
to  be  remanded  to  the  State  court  from  whence  it  came,  such  remand 
shall  be  immediately  carried  into  execution,  and  no  appeal  or  writ 
of  error  from  the  decision  of  the  circuit  court  so  remanding  such 
cause  shall  be  allowed. 

Last  clause  of  §  2  act  Mar.  3,  1875,  c.  137,  18  Stat.  470,  as  amended  by- 
act  of  Mar.  3,  1887,  c.  373,  §  1,  24  Stat.  552,  corrected  Aug.  13,  1888, 
c.  866,  §  1,  25  Stat.  433,  U.  S.  Comp.  Stat.  1901,  p.  510.  ' 

The  act  of  1875  made  the  remanding  order  appealable.i  This  clause  was 
added  in  1887.  The  other  portions  of  section  two  of  the  act  of  1875  are 
given  elsewhere.2  Prior  to  the  act  of  1875  a  remanding  order  was  not 
appealable  because  not  a  final  judgments  That  act  gave  the  right  to 
appeal  such  an  order,  but  the  amendatory  act  of  1887  withdrew  it.*  Since 
then  the  Supreme  Court  has  no  power  to  review  on  appeal  or  error  in  a 
direct  proceeding  for  that  purpose,  an  order  of  a,  circuit  court  remanding 
a  cause  to  a  State  court,5  whether  the  suit  was  begun  and  the  re- 
moval had  before  or  after  said  act  took  effect. «  It  is  not  possible  to  ob- 
tain review  of  the  order  of  remand  on  writ  of  error  to  the  State  court 
after  final  proceedings  therein;1?  nor  will  the  Supreme  Court  issue  manda- 
mus after  remand  to  compel  the  circuit  court  to  reinstate  the  cause,  s 
Moreover  as  a  remanding  order  is  not  a  final  judgment,  it  will  not  en- 
tertain appeal  under  the  clause  permitting  direct  appeal  of  jurisdictional 
questions;  9  nor  appeal  from  a  decree  of  the  circuit  court  of  appeals  re- 
versing and  directing  a  remand  by  the  circuit  court.io  It  results  that  the 
remanding  order  is  now  absolute  in  character. 

Where  the  circuit  court  has  refused  to  remand,  its  action  in  that  behalf, 
may  be  reviewed  on  appeal  from  the  final  judgment  or  decree  in  the  cause, 
in  the  circuit  court  of  appeals  or  Supreme  Court,  according  as  one  or  the 
other    has  the  right  of  review.! i     If  remand  was  sought  because  of  mere 

iSee  ante,  §  818,  to  which  section  120;   Sherman  v.  Grinnell,  123  TJ.  S. 

the  clause  permitting  appeal  was  at-  679,  31  L.  ed.  278,  8  Sup.  Ct.  Rep. 

tached.  260. 

2Ante,   §§   133-136,   1155.  7Whitcomb    v.    Smithson.    175    IT. 

3Chicago    R.    R.    v.    Wiswall,    23  S.  637,  44  L.  eel.  303,  20  Sup.  Ct.  Rep. 

Wall.   507,    23   L.    ea.    103;    German  248;  Mo.  Pac.  Railroad  v.  Fitzgerald, 

Nat.  Bank  v.   Speckert,    181    U.    S.  160  TJ.  S.  556,  48  L.  ed.  536,  16  Sup. 

407;  45  L.  ed.  926,  21  Sup.  Ct.  Rep.  Ct.  Rep.  389. 

689.  «Ex  parte  Penn.  Co.  137  U.  S.  451. 

4See  Morey  v.  Lockhart,  123  TJ.  S.  34  L.  ed.  738,  11   Sup.  Ct.  Rep.  141. 

56.  31  L.  ed.  68,  8  Sup.  Ct.  Rep.  65.  90hicago,  etc.  Ry.  v.  Roberts,  141 

sMorey  v.  Lockhart,  123  TJ.  S.  56,  j.  S.  690,  35  L.  ed.  005.  12  Sup.  Ct. 

31    L.   ed.   68,   8   Sup.   Ct.   Rep.   65;  Rep.  123.                                 i 

Powers   v.    Chesapeake   &   Ohio   Ry.  lOGerman  Nat.  Bank  v.  Specknrt. 

Co.   169  U.  S.  92,  42  L.  ed.  673,  18  181    U.    S.   405.    145   L.   ed.   926.    21 

Sup.  Ct.  Rep.  264;  Gurnee  v.  Patrick  Sup.    Ct.    Rep.    689. 

Co.  137  TJ.  S.   141,  34  L.  ed.  601,  11  nGraves  v.  Corbin,  132  TJ.  S.  501. 

Sup.   Ct.   Rep.    34;    Whelan   v.   New  33  L.  ed.  462.  10  Sup.  Ct.  Rep.   lilli; 

York  R.  Co.  35  Fed.  849.  Cates  v.   Allen,   149    TJ.    S.    4 IK).    37 

sWilkinson  v.  Nebraska,  123  U.  S.  L.    ed.    804.    13    Sup.    Ct.    Rep.    883, 

286    31  L    ed.  152,  8  Sup.  Ct.  Rep.  977;  see  German  Nat.  Bank  v.  Spec- 
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irregularities  in  the  removal  the  motion  must  have  been  promptly  made  or 
its  denial  will  not  be  reviewed.  12 

§  1157.     Cause  to  proceed  in  circuit  court  as  if  originally  there 
instituted. 

The  circuit  court  of  the  United  States  shall,  in  all  suits  removed 
under  the  provisions  of  this  act,15  proceed  therein  as  if  the  suit 
had  been  originally  commenced  in  said  circuit  court,[a:Kb]  and  the 
same  proceedings  had  been  taken  in  such  suit  in  said  circuit  court 
as  shall  have  been  had  therein  in  said  State  court  prior  to  its  re- 
moval.[c:l 

§  6  of  act  Mar.  3,  1875,  c.  137,  18  Stat.  472,  U.  S.  Comp.  Stat.  1901,  p. 
512. 

£a]     In  general. 

A  clause  of  similar  purport  is  contained  in  the  third  section  of  the  aet.16 
There  is  a  similar  provision  in  R.  S.  §  643  respecting  removal  of  suits 
against  revenue  officers.* '  As  is  elsehere  shown,  the  jurisdiction  of  the  cir- 
cuit court  attaches  upon  the  filing  of  proper  petition  and  bond  in  the  State 
court,  in  all  cases  removable  under  the  act  of  187518  except  local  preju- 
dice cases  ;ii>  and  it  is  proper  to  apply  to  the  circuit  court  for  relief,  if 
occasion  requires,  after  the  filing  of  petition  and  bond  prior  to  the  time 
for  filing  the  record.  20 

[b]     Circuit  court  to  proceed  according  to  its  own  practice. 

A  removed  ease  must  proceed  in  the  circuit  court  according  to  its 
practice  and  with  due  respect  to  the  established  Federal  distinction  be- 
tween procedure  at  law  and  in  equity.  1  If  the  pleadings  in  the  State 
court  present  a  commingling  of  legal  and  equitable  matters,  not  permitted 
by  Federal  practice,  a  repleader  will  be  ordered,2  and  if  necessary  the  par- 
ties will  be  obliged  to  proceed  in  two  actions.  3  Equitable  defenses  to  ac- 
tions at  law  are  not  admissible.*     So,  if  the  State   court  pleadings  are 

kert,   181   U.   S.  405,  45  L.   ed.  926,  134,  18  L.  ed.  765;  Hurt  v.  Hollings- 

21  Sup.  Ct.  Rep.  689.  worth,  100  TJ.  S.  103,  25  L.  ed.  569; 

i2Martin     v.     Baltimore     R.     R.  Wilcox  v.  Phoenix  Ins.  Co.  61   Fed. 

151  TJ.  S.  673,  38  L.  ed.  311,  14  Sup.  200. 

Ct.  Rep.  533;  Missouri  P.  Ry.  v.  Fitz-  2  Fletcher   v.    Burt,    126   Fed.   619, 

gerald,  160  TJ.  S.  558,  40  L.  ed.  537,  63   C.  C.  A.  201 ;   Hurt   v.  Hollings- 

16  Sup.  Ct.  Rep.  389;  Cates  v.  Allen,  worth,  100  TJ.  S.  103,  25  L.  ed.  569. 

149  U.  S.  451,  37  L.  ed.  804,  13  Sup.  3  In   re    Foley,    76    Fed.    390;    La- 

Ct.  Rep.  883,  977.  Mothe  M.  Co.  v.  National  T.  Co.  15 

i5See  ante,  §§  133-136.  Blatchf.    436,    Fed.    Cas.   No.    8,033; 

isSee  ante,  §  1138.  see  Thorne  v.  Tonawanda  T.  Co.  15 

it  Ante,   §   1145.  Fed.  291. 

isSee  ante,  §  1138  [b].  ^Northern   P.  R.  R.  v.  Paine,  119 

19  As  to  which  see  ante,  §  1143.  TJ.  S.  565,  30  L.  ed.  513,  7  Sup.  Ct. 

20Ante,  §  1139   [b].  Rep.  323. 

iThompson  v.   R.   R.   Co.  6  Wall. 
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equitable  while  in  Federal  practice  the  action  must  be  docketed  upon  the 
law  aide,  the  court  will  order  the  pleadings  reformed  according  to  the 
practice  at  law.  5  A  cause  essentially  equitable,  according  to  Federal 
standards,  6  must  go  to  the  equity  side  of  the  Federal  court  and  a  law  case 
to  the  law  side.'  If  the  action  is  really  at  law  no  repleader  or  change 
will  be  necessary  in  the  Federal  court,9  since  the  practice  there  is  assimi- 
lated to  that  of  the  State  courts.  io  Where  there  is  a  joining  of  legal  and 
equitable  grounds  for  relief  or  defense,  repleader  is  necessary  in  view  of  the 
distinction  maintained  by  the  Federal  courts. n  If  the  action  is  really 
equitable,  a  reformation  of  the  pleadings  is  not  necessary  where  the  form 
of  the  pleading  substantially  conforms  to  the  Federal  practice.12  A  stock- 
holder's bill  filed  in  the  State  court  is  not  governed  by  the  94th  equity 
rule.i3  In  many  districts  there  are  rules  of  court  as  to  docketing  of 
removed  cases  and  the  right  to  replead. 

Subsequent  pleadings  in  the  Federal  court  must  conform  to  its  prac- 
tice; is  and  the  circuit  court's  rule  as  to  time  for  trial  will  apply.1 6  A 
plea  filed  but  not  determined  in  the  State  court  will  be  adjudged  in  the 
Federal  court  by  its  own  rules.1'  Motion  to  set  aside  default  made  but  not 
decided  in  the  State  court  will  be  determined  by  the  circuit  court.1'  It 
is  usual  to  move  to  docket  a  removed  case  on  the  first  day  of  the  term, 
although  not  required  by  statute.  19 

[c]     Prior  proceedings  in  the  State  court  to  be  respected. 

There  is  an  express  provision  regarding  the  validity  and  continuing 
vigor  after  removal  of  attachments,  bonds,  injunctions  or  other  orders  grant- 
ed by  the  State  court.1  Where  the  State  court  has  before  removal,  and 
while  its  jurisdiction  existed,  decided  a  demurrer,2  or  motion  to  set  aside 

5Coosaw  M.  Co.  v.  South  Carolina,  ^Phelps  v.  Elliott,  26  Fed.  883,  23 

144  U.  S.  564,  36  L.  ed.  537,  12  Sup.  Blatchf.  470. 

Ct.  Rep.  689.  i3Maeder  v.  Buffalo,   etc.   Co.   132 

6See  ante,  §  935.  Fed.  280. 

Thompson     v.     Railroad     Cos.     6  isHenning     v.  W.     U.    T.    Co.    40 

Wall.  138,  18  L.  ed.  765;  McConnell  Fed.  658;  Falls,  etc.  Co.  v.  Broderick, 

v.  Prov.  L.  I.  Co.  69  Fed.  113,  16  C.  6  Fed.  654,  2  McCrary  489.     But  a 

C.  A.   172 ;   Perkins  v.   Hendryx,  23  statutory     proceeding     removed,     is 

Fed.  419.  governed  in  the  Federal  court  at  law 

9North,  etc.  Co.  v.  Orman,  55  Fed.  by  the  special    procedure    prescribed 

18,  5  C.  C.  A.  22;  Bills  v.  New  0.  R.  by  the  State  law:     Broadmoor  L.  Co. 

R.   13  Blatchf.  227,    Fed.    Cas.    No.  v.  Curr,  142  Fed.  421. 

1,409;  Dart  v.  McKinney,  9  Blatchf.  isKnoblock   v.    Southern    Ry.    112 

359,  Fed.  Cas.  No.  3,583.  Fed.  926. 

lOAnte,  §  900.  "Kelly    v.    Virginia    Ins.    Co.    3 

uPerkins  v.  Hendryx,  23  Fed.  419;  Hughes,  449,  Fed.  Cas.  No.  7,  677. 

Hurt    v.    Hollings worth,    100   U.    S.  isCady  v.  Assoc.  Col.  119  Fed.  420. 

103    25  L.  ed.  569;    Whittenton  Co.  "Glover  v.  Shepperd,  15  Fed.  834, 

v.   Memphis,   etc.    Co.    19    Fed.   273;  11  Biss.  572. 

Pilla   v.    German    S.    Asso.    23    Fed.  lAnte,  §  1153. 

700;    Bacon    v.    Felt.    38    Fed.    873;  2Davis   v.   St.   Louis   Ry.   25    Fed. 

Phelps   v.   Elliott,   26   Fed.    881,    23  786;  Lookout,  etc.  R.  R.  v.  Houston, 

Blatchf.  470.  44  Fed.  449. 
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service  of  summons,!  or  petition  for  leave  to  intervene*  or  other  matter,^ 
such  decision  is  entitled  to  the  same  respect  in  the  circuit  court  as  one  of 
its  own  preliminary  rulings.  If  a  receivership  or  other  order  or  injunction 
was  improvidently  made  or  granted  the  circuit  court  will  modify  or  set 
it  aside.  6  In  that  respect  the  circuit  court's  power  is  the  same  as  over 
one  of  its  own  orders.'  It  does  not  review  the  State  court's  action  but 
exercises  the  ordinary  power  of  rehearing.'  But  it  will  not  enforce  an  order 
of  the  State  court  such  as  for  physical  examination  of  a  party  where  such 
order  is  not  permissible  by  the  Federal  practice.9 

Ordinarily  the  deliberate  conclusions  of  the  State  court  will  be  adhered 
to,  where  there  has  been  no  change  in  the  facts  or  situation  of  the  par- 
ties. 11  Rulings  regarding  the  sufficiency  under  the  State  law  of  proceedings 
taken,  should  be  deemed  altogether  binding. is  While  general  appearance  in 
the  State  court  waives  defects  in  service  on  the  person  so  that  after  removal 
the  removing  party  cannot  in  the  circuit  court  move  to  quash  the  service^ 
it  is  also  true  that  the  mere  filing  of  removal  petition  is  not  such  an  appear- 
ance as  will  prevent  motion  to  quash  in  the  circuit  eourt.n 

sBragdon  v.   Perkins   Co.   82  Fed.  »Ex  parte  Fisk,  113  U.  S.  725,  28 

338.  L.  ed.  1117,  5  Sup.  Ct.  Rep.  724. 

«Kidder  v.  Ins.  Co.  117  Fed.  997.  nBryant    v.    Thompson,    27    Fed. 

5'Cleaver    v.    Traders    Ins.    Co.    40  881;   Phelps  v.  Canada   C.  R.  R.  19 

Fed.  711;   see  Brooks  v.   Farwell,  4  Fed.  801,  20  Blatchf.  450;  Bragdon  v. 

Fed.  166,  2  McCrary  220,  and  Sutro  Perkins  Co.  82  Fed.  338. 

v.  Simpson,  14  Fed.  370,  4  McCrary  i2Brooks  v.  Farwell,  4  Fed.  167,  2 

276,  holding  state  ruling  not  contro-  McCrary  220;    Smith    v.    Schwed,    6 

vertible.  Fed.  456,  2  McCrary,  441 ;  Leo  v.  U. 

ETexas  Railway  v.   Rust,   17   Fed.  P.  Ry.  17  Fed.  273. 

275;     5     McCrary     348;     Sharp     v.  i3New  York  Cons.   Co.   v.   Simon, 

Whiteside,  19  Fed.  156;   Sioux,   etc.  53  Fed.  5;  see  Bentlif  v.  London,  etc. 

Ry.   v.   Chicago    Ry.    27    Fed.    770;  Co.  44  Fed.  667,  668,  and  cases  cited. 

Bertha,   etc.  Co.   v.   Carico,   61    Fed.  n  Wabash  W.  Ry.  v.  Brow,  164  U. 

132;  Board  of  Comrs.   v.    Pierce,    90  S.  271,  41   L.  ed.  431,    17    Sup.    Ct. 

Fed.  764;   Coburn  v.  Cedar,  etc.  Co.  Rep.  126;   Goldey  v.  Morning  News, 

25  Fed.  791 ;  Portland   v.   Oregonian  156  U.  S.  518,  39  L.  ed.  517,  15  Sup. 

Ry.  6  Fed.  321,  7  Sawy.  122.  Ct.  Rep.  559;  Cady  v.  Assoc.  Col.  119 

'Bryant  v.  Thompson,  27  Fed.  881.  Fed.  423;  Peterson  v.  Morris,  98  Fed. 

8t>e'nison  v.  Shawmut  M.  Co.  124  48,  ante,  §  860  [a]. 
Fed.  860. 
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CHAPTEE  34. 

PATENT,  TRADEMARK  AND  COPYRIGHT  PROCEDURE. 

§  1167.     Patent  Office  and  District  of  Columbia  court  procedure  excluded. 

§  1168.     Bill  in  equity  to  enforce  issue  of  patent. 

§  1109.     Relief  against  interfering  paltent  and  effect  of  judgment. 

§  1170.     Injunction  against  infringer — damages  recoverable. 

§  1171.     Action  on  the  case  for  infringement — damages. 

§  1172.     Pleading  and  proof  in  actions  for  infringement. 

§  1173.     Jury  may  be  empaneled  in  equity  to  try  issues  of  fact. 

§  1174.     Suit  for  infringement  where  specification  of  patent  too  broad. 

§  1175.     Recovery  by  owner  of  design  patent  for  infringement  thereof. 

§  1176.  — remedy  by  existing  law  not  impaired,  but  owner  not  to  recover 
twice. 

§  1177.  Federal  cognizance  of  trademark  infringement  cases,  how  re- 
stricted. 

§  1178.    Remedies  for  infringement  of  trademarks. 

§  1179.     — when  action  not  maintainable. 

§  1180.     Remedy  of  one  injured  by  fraudulent  registration  of  trademark. 

§  1181.    — existing  remedies  unimpaired  by  trademark  act. 

§  1182.     Injunction  in  copyright  cases. 

§  1183.  Injunction  against  sale,  etc.,  of  articles  with  false  copyright 
notice. 

§  1184.  — against  infringement  of  dramatic  or  unissued  composition — 
procedure. 

§  1185.     Effect  of  plea  of  general  issue  in  copyright  infringement  cases. 

§  1167.     Patent  Office  and  District  of  Columbia  court  procedure 
excluded. 

It  is  not  within  the  scope  of  this  work  to  include  the  statutory 
provisions  respecting  the  procedure  to  be  followed  in  obtaining  pat- 
ents, or  registering  trademarks1  in  the  Patent  Office,  nor  in  obtain- 
ing copyright  from  the  Librarian  of  Congress.2  So  also  the  pro- 
visions for  appeals  to  the  court  of  appeals  of  the  District  of  Co- 

iSee  R.  S.  «§  4883-4910.  U.  S.  2See  act  Mar.  3.  1881.  c.  138.  21 
Oomp.  Stat.  1901,  pp.  3381-3391.  Stat.   502.   U.    S.    Comp.   Stat.    1901, 

D.  3401  et  seq. 
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lumbia,  from  the  final  Patent  Office  decision,  are  excluded  because 
essentially  local  and  applicable  only  to  a  local  court.3 
Author's  section. 

§  1168.     Bill  in  equity  to  enforce  issue  of  patent. 

Whenever  a  patent  on  application  is  refused,  either  by  the  Com- 
missioner of  Patents  or  by  the  supreme  court  of  the  District  of  Co- 
lumbia upon  appeal  from  the  Commissioner,  the  applicant  may  have 
remedy  by  bill  in  equity ;  and  the  court  having  cognizance  thereof, [b5 
on  notice  to  adverse  parties  and  other  due  proceedings  had,  may  ad- 
judge™ that  such  applicant  is  entitled,  according  to  law,  to  receive 
a  patent  for  his  invention,  as  specified  in  his  claim,  or  for  any  part 
thereof,  as  the  facts  in  the  case  may  appear.  And  such  adjudication, 
if  it  be  in  favor  of  the  right  of  the  applicant,  shall  authorize  the 
Commissioner  to  issue  such  patent  on  the  applicant  filing  in  the 
Patent  Office  a  copy  of  the  adjudication,  and  otherwise  complying 
with  the  requirements  of  law.  In  all  cases,  where  there  is  no  oppos- 
ing party,  a  copy  of  the  bill  shall  be  served  on  the  Commissioner ;.  and 
all  the  expenses  of  the  proceeding  shall  be  paid  by  the  applicant, 
whether  the  final  decision  is  in  his  favor  or  not.aMa) 
R.  S.  §4915,  U.  S.  Comp.  Stat.  1901,  p.  3392. 

[aj     History  and  effect  of  legislation. 

An  act  of  1836  restricted  the  remedy  hy  bill  in  equity  to  cases  of  refusal 
of  application  because  of  prior  interfering  patent.6  The  reniedv  was 
broadened  so  as  to  include  all  refusals,  by  act  of  1829.7  That  act  was 
superseded  by  the  patent  law  of  1870,  the  above  provision  being  based 
thereon.s  Since  1870  and  prior  to  an  act  of  18929  interference  cases  were 
not  appealable  from  the  patent  office  to  the  Supreme  Court  of  the  District 
of  Columbia  and  hence  bill  in  equity  was  maintainable  forthwith  after  re- 
fusal by  the  patent  office.io  The  act  of  1893  made  interference  cases  ap- 
pealable to  the  court  of  appeals  of  the  District.  The  effect  was  not  to 
oust  the  right  to  bill 'in  equity  in  such  cases ;ii  But  merely  to  make  such 
appeal  a  condition  precedent. 12 

3See  R.  S.   §§  4912-4914,  act  Feb.  Stat.   439.   U.   S.    Comn    Stat    190) 

9,  1893,  c.  74,  §  9,  27  Stat.  436,  U.  S.  p.  3391.  •     •    -> 

Comp.  Stat.  1901,  pp.  3391-3392.  lOButler  v.  Shaw.  21  Fed   321-  E* 

6Act   July  4,   1836,    §   16,   5   Stat,  parte   Greeley.   1    Holmes    284    Fed 

123.  Oas.   Xo.   5,745. 

■?Act  Mar.   3,   1839,   §   10,   5  Stat.        "Bernardin   v.   Northall     77    Fed 

354.  849. 

s Act   July   8,   1870,   c.   230,    5   52,        izSmith   v.    Muller,   75   Fed.   612; 

16  Stat.  205.  see  Rein  v.  Clayton,  37  Fed    354    3 

» Act  Feb.  9,   1893.   c.  74,   §  9,  27  L.R.A    78  ' 
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[b]  Jurisdiction  not  restricted  to  District  of  Columbia  courts. 

The  section  does  not  limit  the  jurisdiction  of  such  a  bill  in  equity  to 
courts  of  the  District  of  Columbia,!^  and  the  circuit  courts  have  frequently 
taken  jurisdiction  of  such  suits.  i«  The  only  consideration  creating 
practical  limitation  of  the  jurisdiction  to  courts  of  the  District,  is  the  fact 
of  residence  there  by  the  Commissioner  of  Patents  and  the  inability  of 
courts  elsewhere  to  obtain  service  upon  him. it  Of  course  he  may  ap- 
pear and  submit  to  the  jurisdiction  of  a  circuit  court  elsewhere. is  But 
if  he  does  not  do  so  no  binding  decree  can  be  made  against  him.i9  In  in- 
terference cases  there  is  always  an  opposing  party  and  the  commissioner  is 
not  a  necessary  party  defendant.  20  In  such  eases  therefore,  there  is  no 
obstacle  to  suit  elsewhere. 

[c]  Nature,  form  and  effect  of  the  proceeding. 

Notwithstanding  that  bill  in  equity  Hes  only  after  appeal  to  the  court  of 
appeals  in  the  District  1  and  for  the  purpose  of  obtaining  a  different  deci- 
sion, it  is  essentially  an  original  and  not  a  revisory  proceeding.2  The  ap- 
peal to  the  court  of  the  District  is  upon  the  record  in  the  Patent  Office  and 
not  strictly  judicial  in  character.  3  Whereas  the  proceeding  upon  the  bill  in 
equity  requires  an  observance  of  the  ordinary  rules  as  to  necessary  parties,* 
and  testimony  is  or  may  be  taken  independently  for  purposes  of  the  suit,5 
and  different  issues  may  be  raised,6  and  the  decision  of  the  commissioner 
is  not  technically  superseded.?  The  decision  of  the  commissioner  is,  how- 
ever, entitled  to  great  weighty  although  of  course  not  conclusive-^     Bill 

i5See  Prentiss  v.  Elsworth  Mirror,  13.269.     But  compare  Ex  parte  Gree- 

Pat.  Off.   35,  Fed.  Cas.    No.     11,386,  ley,   1   Holmes,    284,    Fed.    Cas.    No. 

holding  contra.  5,745;  Rein  v.  Clayton,  37  Fed.  354, 

i«See  Vermont  Co.  v.  Marble,  20  3  L.R.A.  78. 

Fed.  117;  Whipple  v.  Miner,  15  Fed.  3See  Bernardin  v.  Northall,  77  Fed. 

117;   Graham  v.  Teter,  25  Fed.  555;  851  and  cases  cited. 

Smith  v.  Muller,  75  Fed.  612;  Bern-  4  See    Gay    v.    Cornell,    1    Blatchf. 

ardin  v.  Northall,  77  Fed.  849;  Inger-  506,  Fed.  Cas.  No.  5,280;  Graham  v. 

soil  v.  Holt,  104  Fed.  682.  Teter,  25  Fed.  555. 

i7lllingworth  v.  Atha,  42  Fed.  141,  5Butterworth  v.  Hoe,  112  U.  S.  50, 

see  ante,  §  853;   Donnelly  v.  United  28  L.  ed.   656,  5   Sup.  Ct.  Hep.   25; 

States,  66  Fed.  613.  Whipple  v.  Miner,  15  Fed.  117;   Ex 

isButterworth  v.   Hill,   114   U.   S.  parte  Squire,  3  B.  &  A.  133,  171,  Fed. 

128,  29  L.  ed.  119,  5  Sup.  Ct.  Bep.  796,  Cas.  No.  13,269;  Atkinson  v.  Board- 

57     L.R.A.     700;     Vermont     Co.     v.  man,  Fed.  Cas.  No.  607. 

Marble,  20  Fed.  117.  6Christie  v.  Seybold,  55  Fed.  69,  5 

isllllingsworth   v.    Atha,    42    Fed.  C.  C.  A.  33. 

141-  Butterworth  v.  Hill,  114  U.  S.  'Whipple  v.  Miner,   15   Fed.   117; 

128,  29  L.  ed.   119,  5  Sup.  a.  Rep.  Gandy  v.  Marble,  122  U.  S.  439,  30 

796.  L.   ed.   1224,   7   Sup.   Ct.  Rep.   1292; 

2<>Graham   v.   Teter,    25   Fed.    555,  In  re  Hein,  166  XJ.  S.  439,  41  L.  ed. 

per  Bradley,  J.;   see  Sawyer  v.  Mas-  1069,   17   Sup.   Ct.  Rep.   627. 

sey,  25  Fed.  144 ;  Butler  v.  Shaw,  21  8Appleton  v.  Ecaubert,  62  Fed.  747. 

Fed.  321.  9Union.  etc.  Co.  v.  Crane,  1   B.  & 

iSupra  note   [a].  A.  494,  Fed.  Cas.  No.  14,388;   Glou- 

2Whipple  v.   Miner,   15   Fed.   117;  cester   Co.   v.   Brooks,   19   Fed.   426; 

Atkinson  v.  Boardman,  Fed.  Oas.  No.  Minneapolis  Wks.  v.  MeCormick  Co. 

607;    In   re   Squire,    Fed.    Cas.    No.  2S  Fed.  565. 

1093 


S   1169  PATENT,  TRADEMARK  &  COPYRIGHT  PROCEDURE.  [Code  Fed. 

may  not  be  filed  until  the  patent  office  proceedings  have  culminated 
in  appeal  to  the  District  court  of  appeals. 10  Delay  in  presenting  the  bill 
in  equity  is  fatal  to  the  claim  unless  shown  to  be  unavoidable. n 

In  interference  cases  the  principal  question  for  decision  is  that  of  priori- 
ty,! 2  but  the  question  of  patentability  may  arise  in  interference  as  in 
other  eases.!  3  But  in  an  interference  case,  insufficiency  of  the  specification 
of  the  successful  applicant  cannot  be  made  ground  of  impeaching  such  pat- 
ent.! 4  The  circuit  court  cannot  issue  injunction  against  the  commissioner 
under  this  section. i"  It  is  merely  empowered  to  adjudge  whether  or  not 
the  applicant  is  entitled  to  patent. is  Costs  are  only  required  to  be  awarded 
as  of  course,  against  complainant  in  cases  where  there  is  no  opposing  par- 
ty other  than  the  commissioner.! 9 

§  1169.     Relief  against  interfering  patent  and  effect  of  judg- 
ment. 

Whenever  there  are  interfering  patents, ra  any  person  interested 
in  any  one  of  them,  or  in  the  working  of  the  invention  claimed 
under  either  of  them,  may  have  relief  against  the  interfering 
patentee,  and  all  parties  interested  under  him,  by  suit  in  equity 
against  the  owners  of  the  interfering  patent;  and  the  court,  on 
notice  to  adverse  parties,  and  other  due  proceedings  had  accord- 
ing to  the  course  of  equity, [oMa]  may  adjudge  and  declare  either  of 
the  patents  void  in  whole  or  in  part,  or  inoperative,  or  invalid  in 
any  particular  part  of  the  United  States,  according  to  the  interest 
of  the  parties  in  the  patent  or  the  invention  patented.[e]  But  no 
such  judgment  or  adjudication  shall  affect  the  right  of  any  person 
except  the  parties  to  the  suit  and  those  deriving  title  under  them 
subsequent  to  the  rendition  of  such  judgment. 

R.  S.  §  4918,  U.  S.  Comp.  Stat.  1901,  p.  3394. 
[a]    In  general. 

This  provision  was  originally  enacted  in  1870.2  There  was  an  earlier 
provision  in  the  patent  act  of  1836.3     It  is  perhaps  the  only  provision  of 

lOSee    Rein    v.    Clayton,    37    Fed.  33  L.  ed.  502,  10  Sup.  Ct.  Rep.  228; 

354,  3  L.R.A.  78;  Hoeltge  v.  Hoeller,  Leslie  v.  Tracy,  100  Fed.  475 

2  Bond,  386,  Fed.  Cas.  No.  6,574.  1 4  Standard   Co.   v.   Peters   Co    69 

nG-andy  v.  Marble,  122  U.  S.  439,  Fed.  408. 

30  L.  ed.  1224,  7  Sup.  Ct.  Rep.  1292;  "Illingworth    v.    Atha,    42     Fed. 

Sawyer  v.  Massey,  25  Fed.  144;  Fas-  141. 

sett  v.  Ewart  Mfg.  Co.  62  Fed.  407,  isGandy  v.  Marble,  102  U    S    43-' 

10C.  C.  A.  441.  30  L.  ed. -1223,  7  Sup.  Ct.  Rep.  1290. 

is  (sawyer  v.  Massey,  25  Fed.  144;  isButler  v.  Shaw,  28  Fed    321 

Standard  Co.  v.  Peters  Co.  69  Fed.  2Act  July  8,  1870,  c   230    6  58    16 

410;   see   Ellithorpe  v.   Robertson,  4  Stat.  207. 

Blatchf.  307.  Fed.  Cas.  No.  4,408.  3Act  July  4,   1836    S    16    5  Stat 

isHill  v.  Wooster,  132  U.  S.  693,  123. 
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law  permitting  suit  by  private  persons  rather  than  the  government  for 
cancellation  of  its  letters  patent.*  The  fact  of  surrender  of  patent  to  ob- 
tain a  reissue  does  not  oust  the  right  to  relief  under  this  section.  5 

[b]     What  constitutes  interference  of  two  patents. 

Two  patents  interfere  within  this  provision  only  when  they  claim,  in 
whole  or  in  part,  the  same  invention.  8  Tf  the  claims  do  not  cover  the  same 
invention,  there  is  no  interference  or  right  to  proceed  under  this  provisions 
General  appearance  and  functions  of  a  machine,  shown  but  not  claimed,  are 
not  considered.' o  There  is  no  interference  between  it  patent  having  a 
dominant  broad  claim  and  a  junior  patent  having  a,  subordinate  specific 
<slaim.il 

{cj     Scope  of  inquiry  in  such  proceedings. 

The  first  question  to  be  determined  is  that  of  interference.!*  This  is  to 
be  determined  from  the  pleadings  and  proofs  and  cannot  be  passed  upon 
on  motion  for  leave  to  dismiss.15  If  the  interference  is  established,  it  re- 
mains only  to  inquire  which  patent  has  priority.!  8  The  question  of  patent- 
ability is  not  involved; is  nor  want  of  novelty,  prior  use,  or  knowledge; 20 
nor  the  question  of  the  duration  of  either  patent;!  unless  the  bill  pro- 
ceeds also  for  infringement. 2  The  decision  of  the  patent  office  is  of  course 
"not  conclusive,  3  although  admissible  and  entitled  to  great  weight  on  the 
question  of  priority.4  A  decree  of  dismissal  in  a  suit  brought  under  this 
section  is  not  conclusive  as  to  noninterference,  in  another  suit  elsewhere 
under  the  same  provision.  5 

[d]     The  mode  of  procedure. 

This  section  does  not  authorize  service  of  notice  on  parties  outside  the 
district,'  contrary  to  the  settled  Federal  practiced     The  interference  must 

*Mowry  v.  Whitney,  14  Wall.  434,  Fed.  466.    Contra :  Foster  v.  Lindsay, 

20  L.   ed.   859;    Lockwood   v.   Cleve-  3  Dill.  126,  Fed.  Cas.  No.  4,976. 

land.  20  Fed.  164.  20Pentlarge  v.   Pentlarge,   19  Fed. 

5PaImer  Co.  v.  Lozier,  69  Fed.  346.  817 ;  Lockwood  v.  Cleveland,  20  Fed. 

sGold,   etc.    Co.    v.    United    States  164;    Nathan   Co.   v.   Craig,  47   Fed. 

Co.   6  Blatchf.   307.    Fed.    Cas.    No.  522;  Electric  etc.  Co.  v.  Brush  Co.  44 

5,508.  Fed.   602;    Stonemetz   Co.   v.    Brown 

9  Nathan  Co.  ».  Craig,  49  Fed.  370;  Co.  57  Fed.  601. 

Stonemetz  Co.  v.  Brown  Co.  57  Fed.  1  Electric  etc.  Co.  v.  Brush  Co.  44 

601.  Fed.  602. 

loDederiek  v.  Fox,  56  Fed.  714.  2Holliday   v.   Pickhardt,    29    Fed. 

iiMorris  v.  Mfg.  Co.  20  Fed.  121  ;  853;  Electric  etc.  Co.  v.  Brush  Co.  44 

Pentlarge    v.    Bushing    Co.    20    Fed,  Fed.  602. 

314.  3Hubel  v.  Tucker,  24  Fed.  702.  23 

"Morris  v.  Mfg.  Co.  20  Fed.   121.  Blatchf.  297. 

isElectric  Co.  v.  Brush  Co.  44  Fed.  *Ecaubert  v.  Appleton,  67  Fed.  917, 

605.  15  C.  C.  A.  73. 

isGarratt  v.  Seibert,  98  U.  S.  75,  sTvIer  v.  Hyde,    2    Blatchf.    308, 

25   L.   ed.   85.  Fed.  Cas.  No.  14,309. 

i9Sawyer  v.  Massey,  25  Fed.  144;  7  Liggett,  etc.  Co.  v.  Miller,  1  Fed. 

Palmer   Co.   v.   Lozier,   84  Fed.   659;  203,  l'McCrary  31. 

American  etc.  Co.  v.  Ligowski  Co.  31  8Ante,  §  853. 
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be  denied  in  the  answer,  or  else  is  practically  admitted.  9  The  proceeding 
under  this  section  is  an  independent  equity  suit  and  the  testimony  on  in- 
terference proceedings  before  the  Commissioner  of  Patents  is  not  admissi- 
ble, nor  the  opinion  of  the  commissioner,  as  distinguished  from  his  decree.io 
Issues  of  fact  may  be  submitted  to  a  jury,  in  the  court's  discretion. n 

[e]    The  relief  granted. 

The  decree  should  be  direct  and  affirmative  in  terms  and  substantially 
in  the  words  of  the  statute. is  If  one  patent  is  found  invalid  it  should  be 
declared  void.  1 4  A  party  may  sue  prior  patentee  for  infringement  without 
first  obtaining  cancellation  under  this  section  ;15  or  may  join  a  claim  for 
infringement  and  damages  with  the  claim  for  relief  under  this  section.16 
Either  complainant's  patent  or  that  of  defendant,  may  be  declared  voidu 
in  the  decree;  and  defendant  may  have  that  relief  if  prayed  in  his  answer 
though  he  filed  no  cross  bill.is  Where  cross  bill  is  filed  or  affirmative  relief 
sought  by  the  answer  complainant  will  not  be  allowed  to  dismiss  so  as 
to  affect  injuriously  defendant's  right.19 

§  1170.     Injunction  against  infringer — damage  recoverable. 

The  several  courts  vested  with  jurisdiction  of  cases  arising  under 
the  patent  laws  shall  have  power  to  grant  injunctions  according 
to  the  course  and  principles  of  courts  of  equity,  to  prevent  the 
violation  of  any  right  secured  by  patent,  on  such  terms  as  the  court 
may  deem  reasonable  ;[b]  and  upon  a  decree  being  rendered  in  any 
such  case  for  an  infringement  the  complainant  shall  be  entitled 
to  recover,  in  addition  to  the  profits  to  be  accounted  for  by  the  de- 
fendant, the  damages  the  complainant  has  sustained  thereby  ;tc:Kc5) 
and  the  court  shall  assess  the  same  or  cause  the  same  to  be  assessed 
under  its  direction.  And  the  court  shall  [have]  the  same  power 
to  increase  such  damages,  in  its  discretion,  as  is  given  to  increase 

sGold,   etc.   Co.   v.   United   States,    642;  American  etc.  Co.  v.  Knopp,  44 
Co.    6    Blatchf.    307,    Fed.    Cas.    No.    Fed.  611. 
5,508.  "American,  etc.  Co.    v.    Ligowski 

lOEcaubert   v.    Appleton,    67    Fed.    Co.  31  Fed.  466. 
917,  15  C.  C.  A.  73.  isFoster  v.   Lindsay,   3   Dill.   126, 

nAyling  v.  Hull,  2  Cliff,  494,  Fed.  Fed.  Cas.  No.  4,976;  Lockwood  v. 
Cas.   No.  686.  Cleveland,     6    Fed.     721;     Gold    Co. 

"Tyler  v.  Hyde,  2  Blatchf.  308,  v.  United  States  Co.  6  Blatchf.  307, 
Fed.  Cas.  No.  14,309.  Fed.   Cas.   No.   5,508;    Union    Co.   v. 

"Foster  v.  Lindsay,  3  Dill.  126,  Crane,  6  O.  G.  801,  Fed.  Cas.  No. 
Fed.  Cas.  No.  4,976.  14,388;  Electric,  etc.  Co.  v.  Brush  Co. 

i5Western  Co.  v.  Sperry  Co.  59  44  Fed.  603.  But  cross  bill  is  also 
Fed.  295,  8  C.  C.  A.  129.  Compare  proper:  American,  etc.  Co.  v.  Ligow- 
American  etc.  Co.  v.  Knopp,  44  Fed.  ski  Co.  31  Fed.  466;  Ecaubert  v. 
611'  _,      _  Appleton,  67  Fed.  917,  15  C.  C.  A.  73. 

isSee  Stonemetz  Co.  v.  Brown  Co.  lOEcaubert  v.  Appleton,  67  Fed. 
57  Fed.  601;  Leach  v.  Chandler,  18  917,  15  C.  C.  A.  73;  Electric  etc.  Co. 
l<ed.   262;    Swift   v.   Jenks,    19   Fed.    v.  Brush  Co.  44  Fed   603 
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the  damages  found  by  verdicts  in  actions  in  the  nature  of  actions  of 
trespass  upon  the  case.[e]  But  in  any  suit  or  action  brought  for  the 
infringement  of  any  patent  there  shall  be  no  recovery  of  profits  or 
damages  for  any  infringement  committed  more  than  six  years  be- 
fore the  filing  of  the  bill  of  complaint  or  the  issuing  of  the  writ 
in  such  suit  or  action,  and  this  provision  shall  apply  to  existing 
causes  of  action. t'J-fe] 

R.  S.  §  4921,  as  amended  March  3,  1897,  c.  391,  §  6,  29  Stat.  694,  U.  S. 
Comp.  Stat.  1901,  p.  3395. 

[a  i     History  of  legislation. 

Prior  to  1819  the  Federal  courts  had  no  jurisdiction  over  injunction 
suits  for  infringement  as  such  buff  only  in  cases  where  diverse  citizen- 
ship existed.s  An  act  of  that  year  remedied  the  defect  and  provided  that 
the  circuit  courts  "upon  any  bill  in  equity,  filed  by  any  party  aggrieved 
.  .  .  shall  have  authority  to  grant  injunctions,  according  to  the  course 
and  principles  of  courts  of  equity,  to  prevent  the  violation  of  the  rights  of 
any  authors  or  inventors,  etc.,  on  such  terms  and  conditions  as  the  said 
courts  may  deem  fit  and  reasonable."*  That  provision  was  superseded  by 
the  patent  law  of  18365  which  was  in  turn  superseded  by  the  law  of  1870,  up- 
on which  latter  R.  S.  §  4921  was  based.6  The  provision  permitting  decree 
for  damages  as  well  as  for  infringer's  profits  was  first  made  in  the  act  of 
1870.7  The  amendment  of  1897  consisted  in  the  addition  of  the  final  sen- 
tence limiting  the  time  for  suit.  The  general  rules  governing  Federal 
equity  practice  have  already  been  eonsidered.8  Provisions  regarding  the 
district  where  patent  infringement  suits  must  be  brought,9  and  the  ex- 
clusive character  of  Federal  jurisdiction  in  patent  casesio  are  given  else- 
where. 

[b]     When  relief  in  equity  may  be  had. 

There  are  remedies  both  at  law  and  in  equity  against  an  infringer  and  in 
many  eases  the  party  aggrieved  may  have  his  choice  between  them.  R.  S. 
§  4919  authorizes  action  at  law  in  the  nature  of  an  action  in  the  case.is 
The  above  section  enables  the  aggrieved  party  to  resort  to  remedy  by  in- 
junction in  equity.  Yet  the  permission  to  resort  to  equity  which  it  accords 
is  limited  to  cases  where  there  is  not  plain,  speedy  and  adequate  remedy  at 

3Livingston  v.  Van  Ingen,  1  Paine,  6  Act   July   8,   1870,    c.   230,    §   55, 

45,  Fed.  Cas.  No.  8,420.     There  was  16  Stat.  206. 

jurisdiction  over  patent  eases  at  law:  'See  Birdsall  v.  Coolidge.  03  U.  S. 

see  Evans  v   Eaton,  3  Wheat.  518,  4  69,  23  L.  ed.  802;   Root  v.  Railroad, 

L    ed.  448,  449,  post,  §  1171   [a].  105  U.    S.   201,   212,   26   L.   ed.   975. 

4 Act   Feb.    15,    1819,    3   Stat.   481.  8 Ante,   §  935  et  seq. 

See  Sullivan  v.  Redfield,  1  Paine,  441,  9  Ante,  §  416. 

Fed.   Cas.  No.   13,597.  lOAnte,   15. 

5Act  July  4,   1836,    S   17,   5   Stat.  i3Post,    §    1171. 
123. 
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law.14  If  the  injured  party  seeks  only  damages  and  profits  he  may  not  re- 
sort to  equity  upon  the  theory  of  holding  the  infringer  to  an  accounting 
as  an  involuntary  trustee.1 5  Action  for  damages  and  profits  and  not  for 
injunction,  can  only  be  sustained  in  equity  in  case  of  exceptional  circum- 
stances that  would  render  the  legal  remedy  for  damages  inadequite  relief 
for  the  wrongs  complained  of;16  or  where  the  right  sued  on  is  incidental 
to  some  other  right  only  cognizable  in  equity  ;i  "<  or  upon  some  other 
general  equity  ground  such  as  multiplicity  of  suits. is  The  fact  that  an  as- 
signee of  a  patent  cannot  sue  in  his  own  name,  1 9  will  not,  however,  furnish 
the  necessary  equity. 

But  usually  the  right  to  go  into  equity  depends  upon  the  existence  of 
right  to  an  injunction.20  As  injunction  is  generally  the  only  adequate  rem- 
edy against  an  infringer  in  the  case  of  unexpired  patent,  it  follows  that  in 
such  case  the  aggrieved  party  may,  in  general,  sue  in  equity  for  injunc- 
tion profits  and  damages,  i  The  fact  that  patent  has  expired  pending  suit 
will  not  oust  the  jurisdiction  of  the  court  of  equity  to  proceed  to  decree 
as  to  damages  and  profits.  Upon  the  other  hand  if  the  patent  rights  of 
an  aggrieved  party  have  expired,  the  only  remedy  open  to  the  party  is 
action  of  damages  at  law ;  2  unless  some  ground  of  equity  jurisdiction  exists 
outside  this  statute.  So  also  if  the  patent  rights  are  alive  but  there  is 
no  equitable  right  to  injunction,  because  the  writ  will  not  lie  against  the 
sovereign^  or  for  other  reason;  or  the  patent  will  expire  before  injunction 
can  issue,*  the  party  must  be  remitted  to  his  remedy  at  law.  If  patent 
is  about  to  expire  a  court  of  equity  may  take  or  refuse  jurisdiction  in  its 
discretion; 5  and  while  it  may  not  grant  injunction  in  its  final  decree  if 
patent  has  expired  while  the  suit  is  pending,  it  may  enter  for  profits  and 
damages.* 

uRoot  v.  Railroad  Co.  105  U.  S.  216,  26  L.  ed.  975;  Brick  v.  Staten 
205,  26  L.  ed.  975.  R.  R.  25  Fed.  553;  Bragg  v.  Stockton, 

isRoot  v.  Railroad  Co.  105  TJ.  S.  27  Fed.  509:  Brooks  v.  Miller.  28 
205,  26  L.  ed.  975;  Hayward  v.  An-  Fed.  617:  He'nzel  v.  Cal.  Elect.  Wks. 
drews.  106  U.  S.  678,  27  L.  ed.  271,  48  Fed.  375,  51  Fed.  754,  2  C.  C.  A. 
1  Sup.  Ct.  Rep.  546;  Woodmanse  Co.    495. 

v.  Williams,  68  Fed.  493,  15  C.  C.  2R0ot  v.  Railroad,  105  U.  S.  190, 
A.  520;  Truman  v.  Holmes,  87  Fed.  216,  26  L.  ed.  975;  Keves  v.  Eureka 
744.  31    C.   C.   A.   215.  Co.  158  U.  S.  154,  39  L.  ed.  930,  15 

leRoot  v.  Railroad  Co.  105  U.  S.  Sup.  Ct.  Rep.  773;  Vaughan  v.  Cen- 
216,  26  L.  ed.  975.  tral  Pac.  R.  R.  Co.  4  Sawv.  280,  Fed. 

"Root  v.  Railroad  Co.  105  U.  S.   Cas.  No.  16,897. 
216,  26  L.  ed.  975;  Rogers  v.  Reissner,        3Belknap  v.   Schild,  161   U.  S.  11, 
30  Fed.  530.  40  L.  ed.  599,  16  Sup.  Ct.  Rep.  443. 

isHat  Sweat  M.  Co.  v.  Porter.  34  ^Burdell  v.  Comstock,  15  Fed.  395; 
Fed.  747.  Davis  v.  Smith,  19  Fed.  823;  Hewitt 

i  "Hayward  v.  Andrews,  106  U.  S.  v.  Pennsylvania  Co.  24  Fed.  367; 
075,  27  L.  ed.  272,  1  Sup.  Ct.  Rep.  Ross  v.  Ft.  Wayne,  58  Fed.  404 ;  Rus- 
546.  sel  v.  Kern,  69  Fed.  94,  16  C.  C.  A. 

20Root  v.  Railroad  Co.   105  U.  S.    154;  Davis  v.  Smith,  19  Fed.  823. 
1S9.  26  L.  ed.  975;   Woodmanse  Co.        BClark  v.  Wooster,  119  U.  S.  325, 
v.   Williams,  68   Fed.   489,   15   C.   C.   30  L.  ed.  392.  7  Sup.  Ct.  Rep.  218. 
A.  520;   Merriam   v.  Smith,  11   Fed.        sClark  v.  Wooster.  119  U.  S    325, 
5«8.  30  L.  ed.  392,  7  Sup.  Ct.  Rep.  218; 

iRoot  v.  Railroad,  105  U.   S.   190.   Berdle  v.  Bennett,  122  U.   S.  75,  30 
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[c]     Recovery  of  infringer's  profits 

Where  the  right  to  injunction  exists  a  court  of  equity  may  proceed 
to  administer  full  relief,  deciding  all  incidental  questions  and  award- 
ing damages  and  profits.9  Prior  to  the  act  of  1870  equity  could  only 
award  infringer's  profits  to  the  complaint.!  o  This  meant  and  still  meaii3 
the  profits  actually  realized  and  not  what  might  have  been  realized  by 
better  management ;  1 1  and  the  profits  accruing  to  defendant  and  not  to 
another.!  >  The  court  has  no  power  to  give  judgment  trebling  the  profits 
as  in  case  of  damages  at  Iaw.i3  It  is  further  settled  that  in  case  of  in- 
fringement in  a  process  or  by  the  use  of  a  patented  article  the  profits  are 
measured  by  the  advantage  whether  in  the  form  of  gains  or  profits,  or 
otherwise,  defendant  has  thereby  acquired.  1*  And  if  patentee  cannot  show 
an  absolute  advantage  secured  through  the  use  of  his  patent  over  other 
modes  or  devices  in  unrestricted  use,  he  can  recover  no  profits.  15  While  if  an 
article  or  product  derives  its  entire  valfle  from  the  use  of  a  patent,  the  entire 
profit  may  be  recovered.is  So  where  the  infringed  patent  is  for  an  improve- 
ment or  a  unit  in  a.  combination!  7  the  profits  to  be  ascertained  and  al- 
lowed are  only  those  due  to  the  improvement ;  i 8  and  the  burden  is  on 
complainant  to  show  the  portion  of  the  profits  due  him.  19  Where  a  patent 
for  a  carpet  design  is  infringed  the  entire  profit  on  the  carpet  should  only 
be  allowed  where  it  resulted  from  such  patented  design.  20  In  the  absence 
of  special  circumstances,  profits  allowed  in  recovery  do  not  bear  interest 


L.  ed.  1076,  7  Sup.  Ct.  Rep.  1092; 
Dick  v.  Strather,  25  Fed.  103;  Kirk 
v.  DuBois,  28  Fed.  461:  Lake  Shore 
Ry.  v.  National  Car- Brake  Co.  110 
U.  S.  230,  28  L.  ed.  129,  4  Sup.  Ct. 
Rep.  33. 

sRoot  v.  Railroad,  105  U.  S.  205, 
26  L.  ed.  975;  Merriam  v.  Smith,  11 
Fed.    588. 

lOLivingston  v.  Woodworth,  15 
How.  560,  14  L.  ed.  809. 

iiDean  v.  Mason.  20  How.  203,  15 
L.  ed.  876;  Burdell  v.  Denig.  92  U. 
S.  720.  23  L.  ed.  764;  Tilghman  v. 
Proctor,  125  U.  S.  147,  31  L.  ed.  664, 
8  Sup.  Ct.  Rep.  894;  Coupe  v.  Royer, 
155  U.  S.  583,  39  L.  ed.  263.  15  Sup. 
Ct.  Rep.  199. 

laBelknap  v.  Sehild.  161  IT.  S.  26, 
40  L.  ed.  599,  16  Sup.  Ct.  Rep.  443. 

i3Cou,rt  v.    Sargent,   42   Fed.   298. 

nMowry  v.  Whitney,  14  Wall. 
€51,  20  L.  ed.  860;  Cawood  Patent, 
94  U.  S.  710,  24  L.  ed.  238;  Manu- 
facturing Co.  v.  Cowing,  105  U.  S. 
255,  26  L.  ed.  987;  Tilghman  v.  Proc- 
tor, 125  IT.  S.  146,  31  L.  ed.  664,  8 
Sup.  Ct.  Rep.  894.  See  Sessions  v. 
Romadka,  145  U.  S.  45,  3G  L.  ed.  616, 
12  Sup.  Ct.  Rep.  799,  where  patented 
device  was  used  on  articles  sold. 


isCalkins  v.  Bertrand,  8  Fed.  759; 
Coupe  v.  Weatherhead,  37  Fed.  17; 
Shannon  v.  Boner,  33  Fed.  872:  Web- 
ster L.  Co.  v.  Higgins,  43  Fed.  676; 
Locomotive  T.  Co.  v.  Penn.  Rv.  2 
Fed.  679;  Everest  v.  Buffalo  O.  Co. 
31  Fed.  745;  Tuttle  v.  Claplin,  76 
Fed.  233.  22  C.  C.  A.  138. 

i6Hurlburt  v.  Schillinger,  130  U. 
S.  472,  32  L.  ed.  1011,  9  Sup.  Ct.  Rep. 
584;  Crosby  Co.  v.  Consolidated  Co. 
141  U.  S.  454,  35  L.  ed.  809,  12  Sup. 
Ct.  Rep.  49. 

17  Jones  v.  Morehead,  1  Wall.  164, 
17  L.  ed.  662. 

isGarrettson  v.  Clark,  111  U.  S. 
121,  28  L.  ed.  371,  4  Sup.  Ct.  Rep. 
291;  McCreary  v.  Penn.  C.  Co.  141 
U.  S.  463,  35  L.  ed.  817,  12  Sup.  Ct. 
Rep.  40. 

lOElgin  Co.  v.  Nichols,  105  Fed. 
782;  Dobson  v.  Dorman,  118  U.  S. 
18,  30  L.  ed.  63,  6  Sup.  Ct.  Rep.  946. 

2  0Dobson  v.  Hartford  C.  Co.  114 
U.  S.  444,  29  L.  ed.  177,  6  Sup.  Ct. 
Rep.  946.  Compare  Dodson  v.  Dor- 
man,  118  U.  S.  15,  16,  30  L.  ed.  63, 
6  Sup.  Ct.  Rep.  946. 
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until  after  their  amount  has  been  judicially  aseertain,i  by   filing  of  the 
master's  report.2 

[d]  Damages  as  well  as  profits  recoverable. 

Since  only  actual  profits  were  recoverable  in  equity,  prior  to  the  act 
of  1870,  and  not  damages,  the  consequence  was  that  a  patentee's  right  to 
compensation  for  a  wrong  done  might  be  destroyed  by  the  fault  or  mis- 
management of  the  infringer,  and  the  act  of  1870  was  intended  to  correct 
that  injustice  in  the  law.6  Since  that  act,  if  the  profits  do  not  adequately 
compensate  complainant  or  the  injury  is  greater  than  such  profits,  the  court 
may  in  addition  award  damages,7  assessing  them  itself  or  directing  such 
assessment, s  and  with  power  to  increase  the  damages  assessed  as  in  the 
case  of  verdicts. 9  It  is  proper  to  award  compensatory  damages  where  in- 
fringer's business  was  so  improvidently  conducted  that  it  yielded  no  prof- 
its.io  The  damages  referred  to  by  this  section  are  the  same  as  those  re- 
coverable at  law  in  action  on  the  case."  They  represent  what  plaintiff 
has  lost  by  the  infringement  and  not  infringer's  profits.12  Plaintiff  must 
offer  affirmative  proof  which  can  be  made  the  basis  of  reckoning  his  dam- 
ages or  only  nominal  damages  will  be  awarded,  is  Reduction  in  market 
price  of  the  patentee's  articles  due  to  infringer's  competition  is  a  proper 
item  of  damages, i*  but  if  plaintiff  fails  to  show  to  what  extent  the  re- 
duction was  compelled  by  infringer's  competition  only  nominal  damages  can 
be  awarded.is     Counsel  fees  are  not  allowable  as  damages.it 

[e]  Power  to  increase  damages. 

This  section  does  not  empower  the  court  to  increase  the  profits  found 
but  only  the  damages  where  allowed.20  Damages  in  equity  are  assessed 
by  the  court  or  under  its  direction  and  may  be  increased  as  in  the  case  of 
action  at  law.i 

iSilsby  v.  Poote,  20  How.  386,  15  "Bancroft  v.  Actin,  7  Blatchf. 
L.  ed.  953;  Mowry  v.  Whitney,  14  505.  Fed.  Cas.  No.  833;  see  post.  5 
Wall.   653,  20  L.  e'd.   860;   Littl'efield   1171  [e]. 

v.  Perry,  21  Wall.  230,  22  L.  ed.  377;  izCoupe  v.  Royer,  155  U.  S.  582, 
Tilghman  v.  Proctor,  125  TJ.  S.  161,  39  L.  ed.  263,  15  Sup.  Ct.  Rep.  199; 
31  L.  ed.  664,  8  Sup.  Ct.  Rep.  894;  Wooster  v.  Trowbridge,  115  Fed.  722. 
Parkes  v.  Booth,  102  TJ.  S.  106,  26  "Cornely  v.  Marckwald,  131  U.  S. 
L-  ed.  54.  161,  33  L.  ed.   117,  9  Sup.   Ct.  Rep. 

2Crosby    Co.    v.    Consolidated    Co.    744. 
141  TJ.  S.  458,  35  L.  ed.  809,  12  Sup.        i4Yale   Lock   Co.    v.    Sargent,    117 
Ct.  Rep.  49.  Tj.  S.  552,  29  L.  ed.  954.  6  Sup.  Ct. 

6See    Birdsall   v.    Coolidge,   93   TJ.   Rep.   931. 
S.  69,  23  L.  ed.  802.  isCornely    v.    Marckwald,    131    TT. 

'Birdsall  v.  Coolidge,  93  U.  S.  69,    S.  161,  33  L.  ed.  117,  9  Sup.  Ct.  Rep. 

23  L.  ed.  802;  Coupe  v.  Royer,  155  744;  Dobson  v.  Dorman,  118  TJ.  S. 
TJ.  S.  582,  39  L.  ed.  263,  15  Sup.  Ct.  16,  17,  30  L.  ed.  63,  6  Sup.  Ct.  Rep. 
Rep.  199.  946. 

sDobson   v.    Uartford   C.    Co.    114  "Bancroft  v.  Acton,  7  Blatchf.  505, 

TJ.  S.  443,  29  L.  ed.  177,  5  Sup.  Ct.  Fed.  Cas.  No.  833. 

ReP-   945-  2"Covert  v.  Sargent.  42  Fed.  298. 

9Ibid-  iDobson  v.  Hartford  C.  Co.  114  TJ. 

lOMarsh  v.  Seymour,  97  U.  S.  360,  S.  443,  29  L.  ed.  177,  5  Sup.  Ct.  Ren 

24  L.  ed.  963.  045.                              »           r               1 
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[f]  Laches  in  bringing  suit. 

Prior  to  the  amendment  of  1897  adding  the  six  year  limitation  sentence 
to  the  foregoing  section,  laches  of  complainant  in  suing  for  infringement 
led  to  a  presumption  of  acquiescence  in  the  infringement  and  was  a  rec- 
ognized ground  for  refusing  relief.'' .  So  knowledge  of  infringement  and 
long  continued  acquiescence  therein  has  often  been  held  to  warrant  refusal 
of  a  preliminary  injunction; "  though  if  the  infringement  was  clear  injunc- 
tion has  issued  even  where  past  profits  were  not  allowed  because  of  the 
laches. 6  And  while  poverty  of  complainant?  or  loss  of  the  patentss  or  delay 
in  suit  until  it  could  be  brought  in  a  convenient  district'  have  been  held 
not  to  excuse  laches,  delay  in  bringing  suit  has  been  held  no  ground  for  re- 
fusing relief  where  complainant  has  been  prosecuting  another  infringement 
suit ;  i  o  or  has  been  negotiating  during  the  interim ;  1 1  or  has  given 
notice  and  warning;  12  or  has  been  ignorant  of  the  infringement  and  its  ex- 
tent;^ or  has  not  deemed  the  infringement  harmful ;14  or  has  been  unable 
to  find  any  solvent  infringer.  1 5  The  statute  of  limitations  at  law  is  usually 
followed  by  analogy  and  laches  will  not  be  imputed  in  advance  of  the  run- 
ning of  the  statute  at  law  where  there  are  no  grounds  such  as  deceit 
creating  an  equitable  estoppel  against  the  patentee.16 

[g]  Limitation  of  six  years  as  to  profits  and  damages  recoverable. 

The  applicability  of  the  last  clause  of  the  section  to  a  case  pending  at 
the  time  of  its  adoption  has  been  sustained.18  It  does  not  make  six  years 
delay  a  bar  to  infringement  proceedings,  and  hence  the  right  to  injunc- 
tion against  an  infringer  is  still  determined  by  the  equitable  rule  of  laches 
and  the  doctrine  of  acquiescence  or  equitable  estoppel. is 

4Leggett  v.   Standard   0.    Co.    149  ican   T.   Co.   v.    Southern   T.   Co.   34 

V    S      294   37  L.  ed.  737.  13  Sup.  Ct.  Fed.  795;   Edison  Co.   v.   Sawyer  Co. 

Rep  902;  Lane,  etc.  Co.  v.  Locke,  150  53  Fed.  592,  3  C.  C.  A.  605;   Taylor 

V.   S.  200,   37   L.   ed.   1049,    14  Sup.  v.  Sawyer,  etc.  Co.  75  Fed.  301,  303; 

Ct    Rep     78;    Keves   v.   Eureka   M.  New   York    Co.    v.   Loomis,   etc.    Co. 

Co    158  U.  S.  153'.  39  L.  ed.  929.   15  91   Fed.  421;   American  P.  T.  Co.|   v. 

Sup.  Ct.  Rep.  772;  Merriam  v.  Smith,  Pratt  Co.  106  Fed.  229. 

11   Fed.  588.  uNational,  etc.  Co.  v.  Heeler,  77 

5Mundy  v.   Kendall,  23  Fed.  592;  Fed._ 462. 

Keyes  v.' Smelting  Co.  31   Fed.  560:  "Colhgnon  v.  Hayes    8  *ed.  912; 

Taylor  v.   Spindle   Co.   75   Fed.   303,  Concord    v     Norton     16    Fed.    477 ; 

22   C.   C.   A.   205;    Daniel  v.   Miller,  Kittle   v    Hall,  29   Fed.   509 ;    Brad- 

81  Fed.  1000.  to**  J-  Belknap  M.  Co    lOo  Fed.  63. 

,r  T              T-,,      .        na  tt    a    ,«  13 Van     Hook     v.     Pendleton,      1 

o/t^YU     Teavlorg'v    Sawver  Co'  Blatchf.    193,    Fed.    Cas.   No.   16,851; 

TLeggett  v.  Standard  Oil   Co.   149  Fe(j   gog 

IT.  S.  287,  37  L.  ed.  737,  13  Sup.  Ct.  ii Accumulator  Co.  v.  Edison,  etc. 

R«P-   902.  Co_  63  Fed.  979. 

sCooper  v.  Matthews,  3  Pa.  L.  J.  i5Huntins;ton  D.  P.  Co.  v.  Newell, 

17S.  Fed.  Cas.  iNo.  3,200.  Co.  91  Fed.°661. 

sBallou  S.  Co.  v.  Dizer,  5  B.  &  A.  I61de   v.   Trorlicht,   115   Fed.    148, 

540.  85  Fed.  804.  53  C.  C.  A.  341. 

lOVan     Hook      v.      Pendleton.      1  1 8 American  P.  T.  Co.  v.  Pratt  &  C. 

Blatchf.   193,   Fed.   Cas.   No.    16,851;  106  Fed.  229. 

Green  v.  Barney,  19  Fed.  420;  Amer-  "Supra,  note    [1]. 
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§  1171.     Action  on  the  case  for  infringement — damages. 

Damages  for  the  infringement  of  any  patent  may  be  recovered 
by  action  on  the  case,[b]  in  the  name  of  the  party  interested/'111 
either  as  patentee,  assignee,  or  grantee. [c]  And  whenever  in  any 
such  action  a  verdict  is  rendered  for  the  plaintiff,  the  court  may 
enter  judgment  thereon  for  any  sum  above  the  amount  found  by 
the  verdict  as  the  actual  damages  sustained,  according  to  the  cir- 
cumstances of  the  case,  not  exceeding  three  times  the  amount  of 
such  verdict,  together  with  the  costs.[e]"[h:l 
R.  S.  §  4919  U.  S.  Comp.  Stat.  1901,  p.  3394. 

[a]     History  of  legislation. 

The  provision  was  carried  forward  into  the  revised  statutes  from  an  act. 
of  1870.3    The  earliest  provision  upon  the  subject  was  contained  in  an  act 
of  1790  which  made  an  infringer  liable  to  "forfeit  and  pay  to  the  patentee 
sucli  damages  as  should  be  assessed  by  a  jury;  and,  moreover,  to  forfeit  to- 
the  person  aggrieved,  the  infringing  machine."     The  next  law  was  an  act  of 
1793,  declaring  that   "if  any  person   shall  make,  devise  and  use,  or  sell"' 
the  thing  patented  without  right  or  license,  etc.,  "every  person  so  offending 
shall  forfeit  and  pay  to  the  patentee  a  sum  that  shall  be  at  least  equal  to 
three  times  the  price  for  which  the  patentee  has  usually  sold  or  licensed 
to  other  persons  the  use  of  the  said  invention;  which  may  be  recovered  in 
an  action  on  the  case  founded  on  this  act,  in  the  circuit  court  of  the  United 
States,  or  any  other  court    having    competent    jurisdiotion."5     This   was 
amended  in  1800  to  reach  any  person  who  should  "make,  devise,  use  or  sell,"s 
and  compelled  the  infringer  "to  forfeit  and  pay  to  the  patentee  a  sum  equal 
to  three  times  the  actual  damages  sustained  by  such  patentee."    The  next 
act  was  passed  in  1836?  and  that  provided  for  a  verdict  by  the  jury,  if 
plaintiff   was   successful,  for   "actual   damages,"   but   permitted   the  court 
to  increase  the  amount  of  the  verdict  to  the  extent  of  trebling  it,  if  in  the 
opinion  of  the  court,  defendant  had  not  acted  in  good  faith,  or  had  been 
stubbornly  litigious,  or  had  caused  unnecessary  expense  and  trouble  to  the 
plaintiff.     This   remedied  the   hardship   of  the   inflexible   provision   as   to 
damages  in  the  act  of  1800.8     The  act  of  1836  also  introduced  the  provi- 
sion for  suit  by  the  persons  interested  whether  as  patentee,  assignee  or 
grantee.9     The  act  of  1836  was  superseded  by  the  present  law. 

3Act  July  8,  1870,  c.  230,  §  59,  16        'Act  July  4,   1836,   §    14,   5   Stat. 

Stat.  207.  123. 

5Act  Feb.   21,   1793,   §  5,  c.   11,   1        sSeymour  v.  MoCormick,  16  How. 

beat.    318.     See    Tyler    v.    Tule,    6  488.  14  L.  ed.  1027. 
Cranch,  324,  3  L.  ed.  237.  9Moore  v.  Marsh,  7  Wall.  515,  If 

e  April  17,  1800,  §  3,  c.  25,  2  Stat.  L.  ed.  39. 
37.     See    Whittemore    v.    Cutter,    1 
Gill.  429,  Fed.  Cas.  No.  17,600. 
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[b]  Nature  and  form  of  the  action. 

While  a  party  aggrieved  by  infringement  has  not  always  a  remedy  in 
equity,i  2  the  remedy  by  action  at  law  for  damages  in  the  nature  of  an 
action  on  the  case  is  broader  and  always  open.  The  procedure  in  actions 
at  law  in  the  Federal  courts  is  required  by  R.  S.  §  914  to  conform  "as  near 
as  may  be"  to  the  local  State  practice,!  3  and  that  requirement  applies  to 
patent  infringement  suits  except  in  so  far  as  positive  provisions  of  Federal 
law  demand  a  deviation  therefrom.  The  provision  of  the  above  section  for 
"action  on  the  case"  sometimes  necessitates  a  deviation  from  local  rules  of 
practice ;  i  <  and  the  declaration  must  be  substantially  in  the  form  of  an 
action  on  the  easel  6  regardless  of  the  local  practice.  On  the  other  hand 
if  the  local  law  gives  a  form  of  pleading  that  is  substantially  an  action  on 
the  case,  though  not  the  precise  common  law  form,  R.  S.  §  914  requires 
that  it  be  followed.!  «  The  gravamen  of  the  complaint  is  the  tortious 
conduct  of  defendant  and  it  is  proper  to  conclude  with  a  demand  of  dam- 
ages in  gross. I' 

[c]  Parties  competent  to  sue — assignee,  grantee,  and  licensee. 

The  patent  laws  permit  assignment  of  a  patent  or  interest  therein  and 
further  permit  patentee  or  his  assignee  to  grant  and  convey  an  exclusive 
right  under  the  patent  throughout  any  specified  part  of  the  United  States. 
Such  assignments  and  grants  must  be  recorded.  The  courts  have  decided 
that  the  assignments  and  grants  thus  provided  for  by  the  statute  are  such 
only  as  transfer  an  entire  patent  or  patent  right,  or  undivided  part  thereof, 
or  the  entire  interest  of  the  patentee  or  undivided  part  thereof  within  and 
throughout  a  certain  specified  portion  of  the  United  States. 20  The  words 
"assignee,  or  grantee,"  in  the  above  section  are  to  be  understood  as  refer- 
ring to  parties  holding  assignments  and  grants  in  the  above  sense.i  They 
do  not  comprehend  a  mere  licensee,  nor  permit  him  to  sue  in  his  own  name 
for  infringement^  unless  it  is  his  grantor  or  assignor  who  has  infringed. 3 
An  assignee  is  one  who  has  transferred  to  him  in  writing  the  whole  interest 
in  the  patent  or  an  undivided  part  of  such  whole  interest  in  every  portion 
of  the  United  States.4  A  grantee  is  one  having  the  exclusive  right  (ex- 
cluding the  patentee  as  well  as  others)  under  the  patent  to  make  and  use, 
and  grant  to  others  to  make  and  use,    the    thing    patented    within    and 

i2See  ante  §  1170  [b].  iLittlefield  v.  Perry,  21  Wall.  222, 

13 Ante,  8  900.  22  L-  ed-  578- 

lt .    .      I  Qnn  m  2Gaylor  v.  Wilder,  10  How.  494,  13 

^    '§™ m'n      on™    o*fi     L-   *d    50i'     Potter    v-    Holland,    4 
i5May  v    Mercer  Co.  30  Fed.  246;    Blatchf     206    Fed     Cas    No.    n329. 

Myers  v.  Cunningham,  44  Fed.  346.  xjttlefield  v.  Perry,  21  Wall.  205,  22 

iBCelluloid  Co.  v.  Zyllonite  Co.  34  L.  ed.   579;    Paper  B.  Co.  v.  Nixon, 

Fed.  744.     Compare  post,  §  1185.  105  TJ.  S.  771,  26  L.  ed.  959;    Bird- 

"Wilder  v.  McOormick,  2  Blatchf.  sell  v.  Shaliol,  112  U.  S.  486,  22  L.  ed. 

31  Fed.  Cas.  No.  17650.  768.  5  Sup.  Ct.  Bep.  244. 

20Littlefield  v.  Perrv,  21  Wall.  222,  3Littlefield  v.  Perry,  21  Wall.  205, 

22  L.  ed.  578;  Pope  M.  Co.  v.  Gorm-  22  L.  ed.  579;  Waterman  v.  Shipnian, 

ulley  M.    Co.    144   U.   S.   250,   36   L.  55  Fed.  982,  5  C.  C.  A.  371. 

ed.  423,  12  Sup.  Ct.  Rep.  641.  ^Potter  v.  Holland,  4  Blatchf.  206, 

1103 


§   1171   [d]   PATENT,  TRADEMARK  &  COPYRIGHT  PROCEDURE.  [Code  Fed. 

throughout  some  specified  part  or  portion  of  the  United  States.»  A  licensee 
is  one  who  has  transferred  to  him  in  writing  or  orally,  a  less  or  different 
interest  than  either  the  interest  in  the  whole  patent,  or  an  undivided  part 
of  such  whole  interest,  or  an  exclusive  sectional  interest.6  If  the  party 
has  less  than  an  unqualified  monopoly  he  is  a  mere  licensee.? 

[d]     Who  are  persons  interested. 

"Party  interested"  within  the  above  section  means  the  person  or  persons 
interested  in  the  patent  at  the  time  when  the  infringement  occurred,  and 
does  not  permit  an  assignee  to  sue  for  an  infringement  committed  before 
he  had  acquired  any  interest; 9  nor  permit  patentee  to  sue  for  infringe- 
ments after  a  transfer  of  his  whole  interest.!  o  An  assignee  retaining  an 
interest  in  the  patent,  but  none  in  the  particular  territory  in  question  may 
join  with  his  grantee  to  restrain  infringement.!  i  But  a  grantee  or  as- 
signee may  sue  alone.  12  When  the  assignment  is  of  an  undivided  part  of 
the  whole  interest  both  assignor  and  assignee  should  join  in  the  suit.i3 
A  licensee  should  not  be  joined  as  plaintiff  with  the  patentee  or  assignee 
unless  he  is  an  exclusive  licensee.!*  But  an  exclusive  licensee  mav  be 
joined;i5  and  an  exclusive  licensee  may  join  the  patentee  as  co-plaintiff 
ngainst  his  consent  and  appeal  alone  if  the  patentee  will  not  join.16  A 
[jartner  of  patentee  should  not  join  with  him  if  not  actually  part  owner." 
The  fact  that  assignees  are  trustees  for  part  of  the  profits! 8  or  that  a 
clause  provides  for  reversion  for  nonpayment,!  9  will  not  destroy  assignees 
statutory  interest.    Xor  is  a  patentee's  or  assignee's  interest  destroyed  by 

Fed.  Cas.  No.  11,329;  Meyer  v.  Bail-  v.  Mackenzie,  138  TJ.  S.  255,  257    34 

ey,  2  Barn.  &  A.  73,  Fed.  Cas.  Xo.  L.  ed.  923,  11  Sup.  Ct.  Rep.  334. ' 
9,516;      Clement    M.     Co.  v.    Upson       13Moore  v.  Marsh.  7  Wall.  520,  521, 

Co.   40     Fed.     472.      See     Wilson     v.  19  L.  ed.  37;    Waterman  v.  Macken- 

Rensseau,  4  How.  686,  11  L.  ed.  1141.  zie,  138  U.  S.  255.  257,  34  L.  ed.  923, 

5  Potter  v.  Holland,  4  Blatchf.  206,  11   Sup.   Ct.  Rep.' 334:   Pope  M    Co' 

Fed.   Cas.   Xo.   11,329;    Rice  v.   Boss,  v.   Gormully  M.   Co.    144  U    S    251 

46  Fed.  196;  Meyer  v.  Bailey,  2  Ban.  36  L.  ed.  423,  12  Sup.  Ct  Rep  641 ' 
&  A.  73,  Fed.  Cas.  Xo.  9,516.  i4Blair  v.  Lippincott  G.  Co.  52  Fed 

sPotter  v,  Holland,  4  Blatchf.  206,  226. 
Fed.   Cas.   Xo.    11,329:     Clement   M.       i5Blair    v.    Lippincott    G    Co     52 

Co.  v.  Upson,  40  Fed.  472;    Jones  v.  Fed.  227;    Birdsell  v.  Shalioi    11^  U 

Berger,  58  Fed.  1007;  Union  etc.  Co.  S.  489,  28  L.  ed.  768,  5  Sup   Ct  Rep 

v.  Johnson  Co.  61  Fed.  944,  10  C.  C.  244;  Sharpies  v.  Moseley  M    60    75 

A    *76",  -_.„        ,„  xx  Fed.  595:    Clement  M.  Co.  v.  Up'son, 

'Gayler  v.  Wilder,  10  How.  494,  13  40  Fed.  471. 
L.  ed.  504.  i6Excelsior  W.   P.   Co    v    Seattle 

9Moore  v.  Marsh,  7  Wall.  515,  19  117  Fed.    144,    55    C.  C.  A.'  156  and 

J j.  ed.  o".  cnses  cited 

10 Albright  v.  Teas,  106  U.  S.  617,        "Yale  L.  Co.  v.   Sargent    117  U 

,^w   \?95'I  SUP  ™-\  Rep-  55°-         S"  552'  29  L-  ed"  954-  6  Sup.  a.  Rep! 
11  Wood  worth   v.   Wilson,   4   How.    934.  ' 

71?',i1  L'  ed\1r171u    ,  ™  „  18Rude  v-  Wescott,  130  U.  S.  163, 

"Moore  v   Mar*.  7  Wall.  520.  19   32  L.  ed.  838.  9  Sup.  Ct.  Rep.  463. 
U   ed.   3l;    Blanch  lrd   v.   Putnam,   8        !9Boesch  v   Graff    133  TT   <f  7fii    n 
Wall.  423,  19  L.  ed.  433;    Waterman    L.  ed.  787   10  Su^.  Ct  Rep."  m L     ' 
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bankruptcy.20     After  patentee's  death  his   personal   representatives   may 
maintain  suit  for  infringement.! 

[e]     Damages  recoverable  in  general. 

Since  the  act  of  1836,  the  jury  is  only  empowered  to  award  actual  dam- 
ages, and  it  is  for  the  court  to  increase  them  where  proper. 6  This  pro- 
vision excludes  any  award  by  the  jury  of  exemplary  or  speculative  dam- 
ages; 6  or  award  of  damages  for  infringement  of  another  patent  not  made 
the  basis  of  suit; i  or  for  any  other  than  the  claims  specified.*  Damages 
must  be  proved  and  not  left  to  conjecture.  9  They  will  not  be  presumed.!  o 
Hence  if  plaintiff  fails  to  furnish  proof  from  which  actual  damages  can  be 
reckoned,  he  can  only  recover  nominal  damages.!  i  When  the  infringement 
is  of  a  device  which  is  only  part  of  a  machine,  plaintiff  has  the  burden  of 
showing  how  much  is  due  to  that  part.*2  At  law  the  measure  of  damages 
is  not  the  profits  made  by  defendant.! 3  The  measure  is  what  plaintiff  has 
lost  and  not  what  defendant  has  gained;!*  although  the  profits  of  defend- 
ant may  be  taken  into  account  where  there  is  no  established  license  or 
royalty  or  other  satisfactory  test.i» 

[f  ]  —  royalty  and  license. 

The  customary  measure  of  damages  in  actions  at  law  for  infringement  is 
the  amount  fixed  by  plaintiff  for  royalties  or  sale  of  licenses.!  8  Having 
himself  fixed  the  price  for  royalty  or  license  plaintiff  cannot  recover  more 


20Sessiong  v.  Romedka.  145  U.  S. 
52.  36  L.  ed.  609,  12  Sup.  Ct.  Rep.  799. 

i  Illinois  R.  R.  v.  Turrill,  110  U.  S. 
303,  28  L.  ed.  154,  4  Sup.  Ct.  Rep.  5. 

5See  supra,  note  [a].  Seymour  v. 
McCormick,  16  How.  488,  14  L.  ed. 
1027;  Birdsall  v.  Coolidge,  93  U.  S. 
64,  69,  23  L.   ed.   802. 

6Tilghman  v.  Proctor,  125  U.  S. 
143,  31  L.  ed.  664,  8  Sup.  Ct.  Rep. 
894;  Rude  v.  Wescott,  130  U.  S.  167, 
32  L.  ed.  888,  9  Sup.  Ct.  Rep.  463. 

vMcCreary  v.  Pennsylvania  Co.  141 
U.  S.  465,  35  L.  ed.  817,  12  Sup.  Ct. 
Rep.  40. 

8Le  Roy  v.  Tatham,  14  How.  176, 
14  L.  ed.  367. 

9Philp  v.  Nock,  17  Wall.  462,  21 
L.  ed.  679;  Lee  v.  Pillsbury,  49  Fed. 
747.  tt 

loBlake  v.  Robertson,  94  U.  S. 
733,  24  L.  ed.  245. 

uNew  York  v.  Ransom,  23  How. 
489,  16  L.  ed.  517;  Blake  v.  Robert- 
son, 94  U.  S.  734,  24  L.  ed.  245;  Dob- 
son  v.  Doman,  118  U.  S.  16,  17,  30 
L.  ed.  63.  6  Sup.  Ct.  Rep.  946;  Come- 
ly v.  Marckwald,  131  U.  S.  161,  33 
L.   ed.   117,   9   Sup.   Ct.   Rep.   744. 


!2Kevstone  M.  Co.  v.  Adams,  151 
U.  S.  147,  38  L.  ed.  103,  14  Sup.  Ct. 
Rep.  295;  Warren  v.  Keep,  155  U. 
S.  268,  39  L.  ed.  144,  15  Sup.  Ct.  Rep. 
83. 

is  Cowing  v.  Rumsey,  8  Blatchf. 
36,  Fed.  Cas.  No.  3,296. 

^Cowing  v.  Rumsey,  8  Blatchf.  36, 
Fed.  Cas.  No.  3,296;  Atwood  v.  Port- 
land Co.  10  Fed.  285;  Rover  v. 
Schultz,  45  Fed.  52;  Lee  v.  Pilisbury, 
49  Fed.  747. 

!5Seymour  v.  McCormick,  16  How. 
480,  14  L.  ed.  1024;  Philp  v.  Nock. 
17  Wall.  460,  21  L.  ed.  679;  Burdel) 
v.  Denig,  92  U.  S.  720,  23  L.  ed.  767 : 
Sessions  v.  Romadka,  145  U.  S.  29, 
36  L.  ed.  609,  12  Sup.  Ct.  Rep.  799. 

!8Packet  Co.  v.  Sickles,  19  Wall. 
617,  22  L.  ed.  203;  Buidell  v.  Denig. 
92  U.  S.  720,  23  L.  ed.  764;  Birdsall 
v.  Coolidge,  93  U.  S.  70,  23  L.  ed. 
802;  Block  v.  Thome,  111  U.  S.  124, 
28  L.  ed.  372,  4  Sup.  Ct.  Rep.  326; 
Star  etc.  Co.  v.  Crossman,  4  Barn.  & 
A.  566,  Fed.  Cas.  No.  13,320. 
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without  clear  proof  of  greater  loss. i 9  But  there  must  have  been  some 
actual  sales  of  licenses  sufficient  to  establish  a  regular  price; 2  0  or  some 
customary  and  established  royalty  charge  paid  or  secured  before  the  in- 
fringement, by  such  »  number  as  to  indicate  general  acquiescence  in  its 
reasonableness.!  The  circumstances  must  have  been  fairly  similar.2  Pay- 
ments in  settlement  of  alleged  infringements  and  settlements  as  to  fees 
after  discontinuance  of  license  are  not  evidence  of  value;  nor  are  the  con- 
jectural statements  of  witnesses  made  without  knowledge  of  the  saving 
accomplished  by  a  machines  A  royalty  for  the  whole  monopoly  is  not  suf- 
ficient evidence  of  the  value  of  the  right  to  make  occasional  sales.*  So 
if  a  patented  improvement  has  been  used  only  a  short  time  a  license  fee  may 
not  be  the  proper  measure  of  damages.5  The  price  for  which  patent  rights 
in  one  territory  are  sold  will  not  determine  the  damages  sustained  else- 
where.s  Royalty  to  use  is  not  evidence  of  damages  sustained  by  sale.7 
The  license  fee  for  one  improvement  will  not  determine  the  damages  for 
infringement  of  another.s  Nor  will  the  license  fee  for  all  measure  the 
damage  by  infringement  of  a  part; 9  and  unless  the  plaintiff  shows  the 
proportion  due  to  the  infringed  device; io  or  that  the  parts  not  infringed 
are  merely  of  nominal  value;  n  he  can  recover  only  nominal  damages. 

[g]  — in  absence  of  royalty  or  license. 

In  the  absence  of  established  royalty  or  license  fee,  which  may  be  made 
the  test,i4  the  jury  must  determine  what  will  compensate  plaintiff  for  the 
injury  from  general  evidence.!  5  Evidence  as  to  the  utility  and  advantage 
of  the  invention  over  the  old  modes  or  devices  in  use  would  seem  appro- 

i9Seymour  v.  McCormick,  16  How.        9Bird<all  v.  Coolidge,  93  U.  S    64 
490,  14  L.  ed.   1024.  23  L.  ed.  802;   Wooster  v.  Simonson, 

zoRude  v.  Wescott,  130  TJ.  S.  165,    16   Fed.   680;  Hunt  Co.    v.    Cassidy, 
32  L.  ed.  888,  9  Sup.  Ot.  Rep.  463;    53  Fed.  261,  3  C.  C.  A.  525  and  cases 
Adams  v.  Bellaire  Co.  28  Fed.  360;    cited. 
Royer  v.  Rchulte  B.  Co.  45  Fed.  51.        loPorter  N.  Co.  v.  National  N  Co 

iRude  v.  Wescott,  130  U.  S.  165.  22  Fed.  829;  Moffitt  v.  Cavanao-h  27 
32  L.  ed.  888.  9  Sup.  a.  Rep.  463;  Fed.  511;  Williames  v.  McNeelV  77 
Proctor  v.  Brill,  4  Fed.  415;  Hunt  Fed.  894;  Robbins  v.  Illinois  W  Co 
Co.  v.  Cassiday,  64  Fed.  585,  12  C.  81  Fed.  957,  27  C.  C.  A.  21. 
C.  A.  316;  Vulcanite  Co.  v.  American  uDobson  v.  Hartford  Co  114  U  S 
A.  Co   36  Fed.  378.  445,  29  L.  ed.   177,  5   Sup!  Ct.  Rep.' 

zColgate  v.  Western  E.  Co.  28  Fed.   945;  Asnius  v.  Freeman,  34  Fed.  902; 
]46'      ,  ,„  Willimantic  Co.  v.  Clark   T.   Co.  27 

sRude  v.  Wescott,  130  U.  S.   166,   Fed.  865. 
:!-2  L.  ed    888   9  Sup.  Ct.  Rep.  463.  nlf  that  test  exists  it  is  error  to 

♦Colgate  v.  Western  E.  Co.  28  Fed.  resort  to  evidence  of  utility.  Wash- 
14I'„  „  „        .  ,     ,     „         ington,  etc.  Co.  v.  Sickles,  19  Wall. 

^Seymour  v.  McCormick,  16  How.   617,  22  L.  ed.  204 
490,  14  L.  ed.  1028;  Keller  v.  Stolzen-        isSuffolf   Mfg.    Co.   v.    Havden     3 
baugh,  43  Fed.  378.  Wall.  320,  18  L?ed.  76,  78  ;ffln  v 

^Campbell  v.  Barclay,  5  Bias.  179,    Bradford,  3  Ban.  &  A   539  Fed   Cas 
Fed    Cm    No.  2^53  No.  7564';   Wooster  v.'  Thornton    M 

'Colgate   v.   Western   Co.   28   Fed.   Fed.  276;  Lee  v.  Pillsbury,    49    Fed. 

V  747. 

'La  Baw  v.  Hawkins,   2   B.    &   A 
561,  Fed.  Cas.  Xo.  7,961. 
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priate  in  such  »  case,is  at  least  where  there  was  some  evidence  of  actual 
loss  or  damage.  So  also  is  evidence  of  the  saving  to  infringer  by  use  of  the 
device  or  process.  17  Evidence  as  to  the  loss  caused  by  defendant's  compe- 
tition is  often  a  guide  in  such  casesjis  and  evidence  of  defendant's  profits 
sometimes  affords  a  clue  to  plaintiff's  loss. 1 9  Profits  which  plaintiff  might 
fairly  expect  to  make  but  for  the  infringement  are  sometimes  a  guide; 20 
though  the  profit  measured  is  that  on  the  patent  itself  and  not  manu- 
facturing profit. 1  Exceptional  contracts  may  be  taken  as  a  basis  for 
calculation  in  such  cases.  2  In  suit  for  infringement  by  use  of  a  patent  the 
jury  may  be  asked  to  determine  what  would  constitute  a  reasonable  royalty 
in  view  of  the  utility  and  cheapness  of  the  invention  as  compared  with  other 
available  substitutes ;  3  provided  evidence  upon  the  point  has  been  offered.* 
If  no  royalty  or  license  fee  be  shown,  no  market  price,  no  actual  damage, 
no  other  use  of  the  patent  device  than*hat  by  defendant,  there  is  no  basis 
for  awarding  more  than  nominal  damages.5  If  plaintiff  fails  to  show  actual 
advantage  to  defendant  from  the  use  of  his  device  or  if  his  device  is  im- 
practicable, he  can  recover  only  nominal  damages.6 

[h]  —  increase  of  damages  by  court. 

An  increase  in  the  damages  by  the  court  is  a  matter  of  discretion ;  1  to  be 
allowed  only  on  a  satisfactory  showing ;«  and  to  be  refused  usually  unless 
the  case  is  one  of  exceptional  hardships.s    In  general  it  is  necessary  to  show 


^Suffolk  M.  Co.  v.  Hayden.  3  Wall. 
320,  18  L.  ed.  76;  Brickill  v.  Mayor, 
60  Fed.  102,  8  C.  C.  A.  500;  Cassi- 
dy  v.  Hunt,  75  Fed.  1014  and  cases 
cited.  But  compare  Coupe  v.  Royer, 
155  TJ.  S.  565,  39  L.  ed.  263,  15  Sup. 
Ct.  Rep.  206,  207;  Boston  v.  Allen, 
91   Fed.   252,   33   C.   C.  A.  485. 

i7Campbell  v.  Mayor,  81  Fed.  187; 
Ross  v.  Montana  U.  Ry.  45  Fed. 
431;    Lee   v.   Pillsbury,   49   Fed.    747. 

lsYale  L.  Co.  v.  Sargent,  117  TJ.  S. 
552,  29  L.  ed.  954,  6  Sup.  Ct.  Rep. 
934;  McComb  v.  Brodie,  1  Woods, 
153,  Fed.  Cas.  No.  8,708;  Hunt  Co. 
v.  Cassiday,  64  Fed.  585,  12  C.  C.  A. 
316. 

19  See  Cassiday  v.  Hunt,  75  Fed. 
1013,  reviewing  the  cases. 

2<K>eamer  v.  Bowers,  35  Fed.  209; 
Covert  v.  Sargent,  38  Fed.  237;  Rose 
v.  Hirsh,  94  Fed.  177,  36  C.  C.  A. 
132,  1  L.R.A.  801;  Blake  v.  Green- 
wood, 16  Fed.  676,  21  Blatchf.  222; 
Zane  v.  Peck,  13  Fed.  475. 

iMcCormick  v.  Sevmour,  3  Blatchf. 
209.  Fed.   Cas.  No.   8,727. 

2Greenleaf  v.  Yale.  etc.  Co.  17 
Rlatchf.  253.  Fed.  Cas.  No.  5,783. 
But  not  a  rescinded  contract.     Bus- 


sey  v.   Excelsior   Co.   1    Fed.   640,    1 
McCrary  161. 

3Ross  v.  Montana.  U.  Ry.  45  Fed. 
431. 

<Hunt  Co.  v.  Cassiday,  64  Fed. 
585,  587,  12  C.  C.  A.  316  and  cases 
cited. 

sCoupe  v.  Royer,  155  U.  S.  56~>. 
39  L.  ed.  270.  15  Sup.  Ct.  Rep.  199: 
Boston  v.  Allen,  91  Fed.  248,  33  C. 
C.  A.  485. 

6Lee  v.  Pillsbury.,  49  Fed.  747. 

'Topliff  v.  Topliff,  145  U.  S.  156, 
36  L.  ed.  658,  12  Sup.  Ct.  Rep.  825; 
Stimpson  v.  Railroad,  1  Wall,  Jr.  164, 
Fed.  Cas.  No.  13,456;  National  F.  Co. 
v.  Elsas.  86  Fed.  917,  30  C.  C.  A.  487 : 
Guyon  v.  Serrell,  1  Blatchf.  244,  Fed. 
Cas.  No.  5,881 ;  Carlock  v.  Tappan, 
5  Fed.  Cas.  76. 

swelling  v.  La  Bau,  35  Fed.  302, 
and  pases  cited. 

9  See  Lyon  v.  Donaldson,  34  Fed. 
789;  National,  etc.  Co.  v.  Elsas,  80 
Fed.  917,  30  C.  C.  A.  487  (deliberate 
infringers)  ;  Bell  v.  McCullough.  1 
Bond,  194.  Fed.  Cas.  No.  1..256  (re- 
fusing, after  expiration  of  patent  1  ; 
Brodie  v.  Opliir  M.  Co.  5  Sawy.  60S, 
Fed.  Cas.  No.  1,919;    Seymour 'v.  Mc- 
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that  the  infringement  was  deliberate,  wanton  and  persistent.  10  But  mere 
persistence  if  the  case  was  »  doubtful  one  has  been  held  not  ground  for 
treble  damages;  nor  very  active  competition  in  making  sales. n  Increase 
of  damages  has  been  refused  where  infringement  was  inadvertent;i2  or 
plaintiff  was  an  assignee  buying  for  speculation.!  3 

§  1172.     Pleading  and  proof  in  actions  for  infringement. 

In  any  action  for  infringement  the  defendant  may  plead  the  gen- 
eral issue,  [b]-[c]  and  having  given  notice  in  writmg[d:l  to  the  plain- 
tiff or  his  attorney,  thirty  days  before,  may  prove  on  trial  any  one 
or  more  of  the  following  special  matters :  First.  That  for  the  pur- 
pose of  deceiving  the  public  the  description  and  sepecification  filed 
by  the  patentee  in  the  Patent  Office  was  made  to  contain  less  than 
the  whole  truth  relative  to  his  invention  or  discovery,  or  more  than 
is  necessary  to  produce  the  desired  effect;  or,  Second.  That  he 
had  surreptitiously  or  unjustly  obtained  the  patent  for  that  which 
was  in  fact  invented  by  another,  who  was  using  reasonable  dili- 
gence in  adapting  and  perfecting  the  same;  or,  Third.  That  it 
has  been  patented  or  described  in  some  printed  publication  prior  to 
his  supposed  invention  or  discovery  thereof,  or  more  than  two  years 
prior  to  his  application  for  a  patent  therefor;  or,  Fourth.  That 
he  was  not  the  original  and  first  inventor  or  discoverer  of  any  ma- 
terial and  substantial  part  of  the  thing  patented ;  or,  Fifth.  That 
it  had  been  in  public  use  or  on  sale  in  this  country  for  more  than 
two  years  before  his  application  for  a  patent,  or  had  been  abandoned 
to  the  public.  And  in  notices  as  to  proof  of  previous  invention,[e] 
knowledge,  or  use  of  the  thing  patented,  the  defendant  shall  state 
the  names  of  the  patentees  and  the  dates  of  their  patents,  and  when 
granted,  and  the  names  and  residences  of  the  persons  alleged  to  have 
invented  or  to  have  had  the  prior  knowledge  of  the  thing  patented, 
and  where  and  by  whom  it  had  been  used ;  and  if  any  one  or  more 
of  the  special  matters  alleged  shall  be  found  for  the  defendant, 
judgment  shall  be  rendered  for  him  with  costs.  And  the  like  de- 
fenses may  be  pleaded  in  any  suit  in  equity  for  relief  against  an 
alleged  infringement;  and  proofs  of  the  same  may  be  given  upon 

Cormiek,  16  How.  488,  14  L.  ed.  1028;  "Welling  v.  La  Bau,  35  Fed.  302. 

Guyon  v.  Serrell,  1  Blatchf.  244,  Fed.  nMorss   v.   Union  F.   Co.   39  Fed. 

Cas.  No.  5,881;    Russell  v.  Place,  5  468. 

Fish.   136,  Fed.  Cas.  No.   12,161    (al-  i2Emerson  v.   Simm,  6  Fish.  281, 

lowing  increase);    Schwarzel  v.  Hoi-  Fed.  Cas.   No.  4,443. 

enshade,  3  Fish.   116,  Fed.  Cas.  No.  i3Schwerzel  v.  Holenshade,  3  Fish. 

12,506.  161,  Fed.  Cas.  No.  12.506. 
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like  notice  in  the  answer  of  the  defendant,  and  with  the  like  ef- 
fect. m 

R.  S.  §  4920,  as  amended  by  act  Mar.  3,  1897,  c.  391,  §  2,  29  Stat.  692, 
U.  S.  Comp.  Stat.  1901,  p.  3394. 

[a]  In  general. 

The  patent  laws  have  contained  a  provision  respecting  the  above  matter, 
even  since  the  act  of  1793.17  In  the  act  of  18361  s  the  provision  took  sub- 
stantially its  present  form.  The  act  of  1836  was  superseded  by  the  law 
of  187019  and  from  there  the  above  provision  was  carried  forward  into 
the  Revised  Statutes.  The  provision  that  "The  like  defenses  may  be 
pleaded  in  any  suit  in  equity  for  relief  against  an  alleged  infringement,'' 
etc.,  was  first  added  in  the  act  of  1870.20  That  act  also  enlarged  the  pro- 
vision as  to  the  notice  to  be  given  by  Requiring  it  to  specify  the  names  of 
patentees  and  dates  of  patents  and  when  granted.  The  amendment  of  1897 
consisted  in  adding  to  the  third  clause  "or  more  than  two  years  prior  to  his 
application  for  a  patent  therefor."!  This  section  does  not  apply  to  actions 
for  royalties,  but  only  for  infringements 

[b]  The  general  issue  and  proofs  and  defenses  thereunder  without  notice. 
Under  the  general  issue,  and  without  the  giving  of  the  statutory  notice, 

proof  may  be  offered  as  to  the  state  of  the  art.  5  Evidence  may  be  given 
that  defendant  made  the  alleged  infringing  sales  as  mere  agent  for  plain- 
tiff. 6  But  special  methods  may  not  be  given  in  proof  which  are  not  proper- 
ly admissible,  by  the  ordinary  rules  as  to  evidence  on  the  general  issued 
Want  of  novelty  is  put  in  issue  by  the  plea  of  not  guilty. 8  In  the  ab- 
sence of  any  defense  raising  the  issue  of  want  of  novelty  or  nonpatent- 
ability  it  is  nevertheless  an  available  defense  and  the  court  may  give  judg- 
ment against  plaintiff  upon  that  ground  on  demurrer,  9  or  after  answer;io 
though  evidence  of  want  of  novelty  could  not  be  given  unless  upon  the 

"See  act  Feb.  21,  1793,   §  6;  Act        sMorse    v.    Davis,    5  Blatchf.    40, 
Apr.  10,  1800,  §  6;  Root  v.  Railroad,   Fed.  Cas.  No.  9  855. 
105  U.  S.  189,  26  L.  ed.  981.  'Kneass     v.    Schuylkill    Bank,     4 

isAct  July  4,   1836,   §    15,'  5  Stat.    Wash.  C.  C.  9,  Fed.  Cas.  No.  7,875. 
117.  sBlanchard    v.    Putnam,    8    Wall. 

isAct  July  8,  1870,  5  61.  428,  19  L.  ed.  433. 

2  0See  Root  v.  Railroad,  105  TJ.  S.  s  Richards  v.  Chase  E.  Co.  158  IT. 
189,  26  L.  ed.  981.  S.  301,  39  L.  ed.  992,  15  Sup.  Ct.  Rep. 

iPreviously  this  was   unnecessary.   831. 
Parks  v.  Booth,  102  U.  S.  96,  26  L.        loBrown  v.  Piper,  91  U.  S.  37,  23 
ed  57;   See  Kelleher  v.  Darling,  3  B.   L.  ed.  200;  Dunbar  v.  Myers,  94  U. 
&  A.  438,  Fed.  Cas.  No.  7,653.  S.    187,    24   L.    ed.    34;     Slawson    v. 

2Godell  v.  Wells,  etc.  Co.  70  Fed.  Grand  St.  Ry.  107  U.  S.  649,  27  L. 
319.  ed.  576.  2  Sup.  Ct.  Rep.  663;  Hendy 

sBrown  v.  Piper,  91  U.  S.  37,  23  v.  Golden  S.  I.  Wks.  127  U.  S.  375, 
L.  ed.  200;  Dunbar  v.  Myers,  94  U.  32  L.  ed.  207,  8  Sup.  Ct.  Rep.  1275; 
S.  198,  24  L.  ed.  34;  Missouri  L.  Co.  May  v.  Juneau  Co.  137  TJ.  S.  411,  34 
v.  Stimpel,  75  Fed.  583;  Overweight,  L.  ed.  729,  11  Sup.  Ct.  Rep.  102; 
etc.  Co.  v.  Imp.  Order,  etc.  94  Fed.  Baldwin  v.  Kresl,  76  Fed.  823,  22  C. 
155,  36  C.  C.  A.  125.  C.  A.  593. 
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statutory  notice.n     So  ambiguity  or  other  defect  in  the  specifications  of 
plaintiff's  patent  may  be  availed  of  though  not  pleaded.*  2 

[c]     Defenses  may  still  be  specially  pleaded. 

It  is  permissible,  notwithstanding  this  section,  to  plead  specially  any  of 
the  special  defenses  above  enumerated  and  in  the  usual  manner  ;i  *  but 
plaintiff  is  then  entitled  to  thirty  days  before  hearing  thereon,  as  in  the 
■case  of  proceeding  in  accordance  with  the  statute."  So  other  defenses  than 
those  specified  may  be  pleaded  specially  and,  if  not  admissible  under  the 
general  issue,  must  be  so  pleaded."  Both  the  general  issue  and  a  special 
plea  may  be  interposed  ;i  7  but  not  a  special  plea  setting  up  the  same  de- 
fense of  which  notice  is  given  under  the  general  issue." 

£d]     Notice. 

The  notice  is  not  a  pleading  and  need  not  be  replied  to.i  It  is-  required 
to  be  served  on  the  adverse  party,  2  but  not  to  be  filed  in  the  clerk's  office. 
It  seems  proper  practice  to  file  it  in  the  clerk's- office,3  or  to  produce  and 
■prove  it  at  the  trial  so  as  to  get  it  in  the  record.*  Its  purpose  is  to  guard 
patentees  against  surprise  from  unexpected  evidence. 5  If  defective,  a 
second  notice  may  be  served  if  thirty  days  before  the  trial,  and  leave  of 
■court  is  unnecessary.  6  Notice  thirty  days  before  trial  is  in  time  though 
during  the  term.'  Compliance  with  the  statute  as  to  the  giving  of  notice  is 
prerequisite  to  the  admissibility  in  evidence  of  the  special  matters  therein 
stated.8  Novelty  of  a  patentable  invention  can  only  be  assailed  by  evidence 

nO'Eeilly  v.  Morse,  15  How.  110,        "Cottier  v.  Stimson,  18  Fed.  691; 
14  L.  ed.  601;   La  Baw   v.  Hawkins,    Brickell  v.  Hartford,  57  Fed.  217. 
1   B.  &  A.  428,  Fed.  Cas.  No.  7,960;        "Read  v.  Miller,  2  Biss.   16,  Fed. 
Crouch  v.  Speer,  1  B.  &  A.  145.  Fed.   Cas.  No.  11,610. 

Cas.    No.    3,438;    Philadelphia   R.    R.        iCottier   v.    Stimson,   20   Fed.  906. 
Co.  v.  Dubois.  12  Wall.  47,  65,  20  L.        2  Ibid, 
ed.  265.  3 It   may    be  filed.      See    Teese    v. 

i2Kneass  v.  Schuylkill  Bank,  4  Huntington,  23  How.  2,  16  L.  ed. 
Wash.  9,  Fed.  Cas.  No.  7,875.  479. 

KEvans  v.  Eaton,  3  Wheat.  504.  4  <See  Blanchard  v.  Putnam,  8  Wall. 
L.  ed.  433;  Grant  v.  Raymond,  6  428,  19  L.  ed.  436,  437,  pec  Swayne, 
Pet.  247,  8  L.   ed.  376;   Day  v.  New   J. 

E.  Co.  3  Blatchf.  181,  Fed.  Cas.  No.        sTeese  v.  Huntington,  23  How.  10, 
3,687.     The   section  gives   defendant    16  L.  ed.  479;  Agawam  v.  Jordan,  7 
an   option.      Cottier   v.   Stimson,    18   Wall.  596,  19  L.  ed.  180. 
Fed  689.  6  Teese  v.  Huntington,  23  How.  2, 

"Phillips  v.  Comstock,  4  McLean,   10  L.  ed.  479. 
525,  Fed.  Cas.  No.   11,099.  'Brunswick  v-  Holzalb,  4  Fed.  Cas. 

"Wilder  v.  Galyer,  1  Blatchf.  597,  p.  487.  But  see  Westlake  v.  Cartter, 
Fed.  Cas.  No.  17,649;  TTubbell  v.  De-  6  Fish.  519,  Fed.  Cas.  17,451. 
land,  14  Fed.  473,  474,  11  Biss.  382;  sBlanchard  v.  Putnam,  8  Wall.  427, 
Cottier  v.  Stimson.  18  Fed.  691;  428.  19  L.  ed.  433;  Roeroer  v.  Simon 
Brickill  v.  Hartford,  57  Fed.  217.  95  U.  S.  215,  219,  24  L.  ed.  384; 
See  Sessions  v.  Romadka.  145  U.  S.  Searls  v.  Bouton,  12  Fed.  142  20 
29,  36  L.  ed.  609.  12  Sup.  Ct.  Rep.  Blatchf.  426;  Westlake  v.  Cartter,  6 
799;  Winchester  Co.  ..  American  B.  Fish.  519,  Fed.  Cas.  No.  17,451;  Sils- 
Co.  54  Fed.  703:  New  D.  etc.  Co.  v.  by  v.  Foote,  14  How.  223,  14  L.  ed. 
Bevin,  64  Fed.  860.  as  to  defense  of  398. 
failure  to  mark  patented  article. 
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of  which  notice  has  been  given.'  But  if  plaintiff  fails  to  make  due  ob- 
jection there  is  no  error  in  admitting  evidence  without  or  upon  defectiTe 
notice.  10 

[e]     Notices  as  to  previous  invention  knowledge  or  use — names. 

Names  of  witnesses  as  distinguished  from  names  of  inventors,  users,  etc., 
need  not  be  given ;ii  nor  need  the  prior  use,  names,  etc.,  be  as  specifically 
stated  where  alleged  to  be  by  patentee  himself  and  those  acting  under 
him;  12  nor  where  alleged  to  be  by  respondents  themselves."  But  there 
must  be  a  reasonable  particularity  in  the  notice; "  so  that  plaintiff  can 
readily  identify  and  resort  to  the  proposed  evidence,!  5  and  be  prepared  to 
meet  it  at  the  trial. is  Much  must  depend  upon  the  nature  and  circum- 
stances of  a  particular  case  as  to  the  sufficiency  of  notice  of  prior  use,  etc. 
Notice  of  use  in  a,  named  county  is  to^  general;  17  and  notice  designating 
one  or  more  cities  may"  or  may  not  is  be  sufficient.  Designation  of  a 
town,  and  the  witnesses  by  whom  prior  use  is  to  be  proved  will  suffice.2o 
A  specification  of  certain  mining  camps  within  a  county  has  been  held  suf- 
ficient.! 

[f  J     Defenses  in  equity. 

Although  statutory  authority  for  the  practice  of  requiring  the  answer  in 
equity  to  state  the  enumerated  defenses  as  specifically  as  the  notice  at  law, 
was  first  provided  by  the  act  of  1870,2  "it  was  rather  a  recognition  of  what 
had  already  been  established  than  its  introduction;  for  the  practice  had,  in 
fact,  originated  long  before  and  was  based  upon  well  known  principles  of 
equity  jurisprudence."^     Special  or  separate  notice  is  not  given  in  equity,* 

9Railroad  Co.  v.  Dubois,   12  Wall.  v.  Pennsylvania  R.  R.  1  N.  J.  L.  J. 

65,  20  L.  ed.  265;  La  Baw  v.  Haw-  227,  Fed.  Cas.  No.  8,438,  designation 

kins,  1   B.   &  A.  428,  Fed.  Cas.  No.  of  town  of  residence  sufficient  where 

7,060.  small. 

lORoemer  v.  Simon,  95  U.  S.  219,  "Smith  v.    Frazer,    5   Fish.    543, 

220.  24  L.  ed.  384;    Plaining  M.  Co.  Fed.  Cas.  No.  13,048. 

v.  Keith,  101  U.  S.  492,  25  L.  ed.  944;  "Anderson    v.    Miller,    129    U.    S. 

Loom  Co.  v.  Higgins,  105  U.  S.  592,  70,  32  L.  ed.  635,  9  Sup.  Ct.  Rep.  224. 

26   L.    ed.    1183;    Smith,   etc.   Co.   v.  "Hays  v.  Sulsor,  1  Bond,  279,  Fed. 

Mellon.  58  Fed.  706,  7  C.  C.  A.  439.  Cas.  No.  6,271. 

iiPlaining  M.  Co.  v.  Keith.  101  TJ.  "Phillips   v.    Page,   24   How.    168, 

S.  493,  25  L.  ed.  944;    Woodbury  P.  16  L.  ed.  641. 

Co.  v.  Keith,  30  Fed.  Cas.    p.    490;  "Latta    v.    Shawk,    1    Bond,    259, 

Allis  v.  Buckstaff,  13  Fed.  884.  Fed.    Cas.   N.    8116. 

12 American  H.  etc.  Co.  v.  Ameri-  20 Wise  v.  Allis,  9  Wall.  739,  740, 

can  T.  etc.   Co.  1   Holmes,  505,  Fed.  19  L.  ed.  784. 

Cas.  No.  302.  iSmith  v.  Frazer,  5  Fish.  545,  Fed. 

"Anderson    v.    Miller,    129    TJ.    S.  Cas.  No.   13,048. 

70,   32   L.   ed.   635,   9   Sup.   Ct.   Rep.  aSupra,  note    [a]. 

224.  3R0ot   v.  Railroad,   105  U.  S.   191, 

"Silsby    v.   Foote,    14    How.    222  26  L.  ed.  981. 

223,    14  L.   ed.   394,  Holding  page  of  4Doughty  v.  West,  2  Fish.  553,  Fed. 

dictionary  describing  invention  should  Cas.  No.  4029. 
be  specified  and  place  of  use.     Lock 
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but  it  is  embodied  in  the  answer  and  exceptions  should  be  taken  to  the 
answer  in  case  of  insufficiency  in  the  notice.5 

§  1173.     Jury  may  be  empaneled  in  equity  to  try  issues  of  fact. 

Said  courts  [i.  e.,  the  circuit  courts  of  the  United  States]  when 
sitting  in  equity  for  the  trial  of  patent  causes,  may  impanel  a  jury 
of  not  less  than  five  and  not  more  than  twelve  persons,  subject  to 
such  general  rules  in  the  premises  as  may,  from  time  to  time,  be 
made  by  the  Supreme  Court,  and  submit  to  them  such  questions 
of  fact  arising  in  such  cause  as  such  circuit  court  shall  deem  expedi- 
ent; and  the  verdict  of  such  jury  shall  be  treated  and  proceeded 
upon  in  the, same  manner  and  with  the  same  effect  as  in  the  case 
of  issues  sent  from  chancery  to  a  court  of  law  and  returned  with 
such  findings. 

§  2  of  act  Feb.  16,  1875,  c.  77,  18  Stat.  316,  U.  S.  Comp.  Stat.  1901,  p. 
526. 

The  trial  of  issues  of  fact  arising  in  an  equity  suit  by  a  jury  upon  the 
law  side  of  the  circuit  court,  and  the  circumstances  when  it  will  be  ordered, 
and  the  merely  advisory  character  of  the  verdict,  have  already  been  con- 
sidered. 6  The  Supreme  Court  has  never  made  any  rule  prescribing  the 
procedure  under  this  section.  It  will  be  observed  that  it  contemplates  the 
empaneling  of  a  jury  in  the  court  sitting  as  a  court  of  equity  and  not  a 
reference  to  the  law  side. 

§  1174.     Suit  for  infringement  where  specification  of  patent  too 
broad. 

Whenever,  through  inadvertence,  accident,  or  mistake,  and  with- 
out any  wilful  default  or  intent  to  defraud  or  mislead  the  public, 
a  patentee  has,  in  his  specification,  claimed  to  be  the  original  and 
first  inventor  or  discoverer  of  any  material  or  substantial  part 
of  the  thing  patented,  of  which  he  was  not  the  original  and  first 
inventor  or  discoverer,  every  such  patentee,  his  executors,  adminis- 
trators, and  assigns,  whether  of  the  whole  or  any  sectional  interest 
in  the  patent,  may  maintain  a  suit  at  law  or  in  equity,  for  the  in- 
fringement of  any  part  thereof,  which  was  bona  fide  his  own,  if 
it  is  a  material  and  substantial  part  of  the  thing  patented,  and 
definitely  distinguishable  from  the  parts  claimed  without  right, 
nowithstanding  the  specifications  may  embrace  more  than  that  of 
which  the  patentee  was  the  first  inventor  or  discoverer.     But  in 

sGraham  v.  Mason,  4  Cliff.  88  Fed.    2  Sup.  Ct.  Rep.  225;  Parks  v.  Booth, 
Cas.  No.  5,671.    See  Atlantic  Wks.  v.    102  U   S.  96,  26  L   ed   54. 
Brady,  107  U.  S.  192,  27  h.  ed.  438,        6  Ante,  §  1067  [b]. 
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every  case  in  which  a  judgment  or  decree  shall  be  rendered  for  the 
plaintiff  no  costs  shall  be  recovered  unless  the  proper  disclaimer 
has  been  entered  at  the  Patent  Office  before  the  commencemnt  of 
the  suit.  But  no  patentee  shall  be  entitled  to  the  benefits  of  this 
section  if  he  has  unreasonably  neglected  or  delayed  to  enter  a  dis- 
claimer. 

R.  S.  §  49-22,  U.  S.  Comp.  Stat.  1901,  p.  3396. 

This  provision  was  originally  enacted  in  1870.8  An  act  of  1837  contained 
a  similar  section. 9  Disclaimer  may  be  filed  after  commencement  of  suit 
as  well  as  before;1'  but  the  right  to  costs  is  lost  by  delay  until  after  suit.n 
The  power  of  disclaimer  is  beneficial  and  ought  not  to  be  denied  except 
where  it  is  resorted  to  for  a  fraudulent  or  deceptive  purpose.!  2  A  reissued 
patent  is  within  the  meaning  of  this  Section.  1 3  If  filed  after  suit  brought, 
the  court  should  see  that  defendant  is  not  injuriously  surprised  and  may 
impose  such  terms  as  justice  requires.  1  i  But  where  the  suit  does  not  in- 
volve any  of  the  claims  of  the  patent  which  were  too  broad  and  should 
have  been  disclaimed,  plaintiff's  right  to  costs  is  not  lost  by  failure  to  dis- 
claim until  after  suit  brought  or  failure  to  disclaim  at  all;i5  nor,  it  seems, 
is  it  lost  where  he  merely  abandons  enlarged  claims  of  a  reissue  without 
filing  disclaimer.i 6  After  hearing  and  decision  on  the  merits  in  equity  dis- 
claimer cannot  be  filed,!''  except  upon  petition  for  rehearing;  though  the 
court  may  then  permit  a.  disclaimer  in  support  of  previous  disclaimer  filed 
by  the  nominal  plaintiff.!  8 

It  is  an  unreasonable  delay  to  wait  until  the  expiration  of  patent  before 
filing  disclaimer.!  Inference  of  unreasonable  delay  is  repelled  by  the  fact 
of  the  granting  of  patent  and  decision  by  a  lower  court  sustaining  it.  2 
Plaintiff  need  not  disclaim,  in  such  a  case,  until  decision  by  the  Supreme 
Court.  3 

«Act  July  8,  1870,  c  230,  §  60,  16  C.   A.   250;    American   B.   T.    Co.    v. 

Stat.  207.  Spencer,  8  Fed.  509. 

9  Act  Mar.  3,  1837,  §  9,  5  Stat.  193.  isMundy  v.  Lidgerwood  M.  Co.  20 

"Smith  v.  Nichols,  21   Wall.  117,  Fed.  191. 

22  L    ed    566  i?See  Roemer  v.  Bernheim,  132  U. 

uSessions  v.  Romadka,  145  U.  S.  S.  106,  33  L.  ed.  277,  10  Sup.  Ct.  Rep. 

40,  36  L.  ed.  609,  12  Sup.  Ct.  Rep.  12,    imposing    costs    as    condition   of 

799;  Myers  v.  Frame,  8  Blatchf.  446,  permitting  it. 

Fed.  Cas.  No.  9,991.  isMyers  v.  Frame,  8  Blatchf.  446, 

i2Sessions  v.  Romadka,  145  TJ.  S.  Fed.  Cas.  No.  9,991. 

40    36  L.  ed.   609,   12  Sup.  Ct.  Rep.  lVacuum   Oil   Co.   v.  Buffalo,   etc. 

799.  Co.  23  Fed.  891. 

i3Gage  v.  Herring,  107  TJ.  S.  640,  2Seymour  v.  McCormick,  19  How. 

27  L.  ed.  604,  2  Sup.  Ct.  Rep.  819.  106,  15  L.  ed.  557. 

!4Smith  v.   Nichols,  21   Wall.  117,  30'Reilly  v.  Morse,  15  How.  62,  120, 

22  L.  ed.  506.  121,  14  L.  ed.  601  :   Seymour  v.  Mc- 

iSElastic     F.  Co.  v.  Smith,  100  TJ.  Oormick,  19  How.  106,  15  L.  ed.  557; 

S    110    25  L.  ed.  547;   Gamewell  Co.  Gage  v.  Herring.  107  TJ.  S.  646,  047, 

v.  Municipal  Co.  77  Fed.  490,  23  C.  27  L.  ed.  604,  2  Slip.  Ct.  Rep.  819. 
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§  1175.  Recovery  by  owner  of  design  patent  for  infringement 
thereof. 
Any  person  violating  the  provisions,  or  either  of  them,  of  this 
section  [forbidding  unauthorized  use  of  a  patented  design]  shall 
he  liable  in  the  amount  of  two  hundred  and  fifty  dollars ;  and  in  case 
the  total  profit  made  by  him  from  the  manufacture  or  sale,  as  afore- 
said, of  the  article  or  articles  to  which  the  design,  or  colorable 
imitation  thereof,  has  been  applied,  exceeds  the  sum  of  two  hun- 
dred and  fifty  dollars,  he  shall  be  further  liable  for  the  excess  of 
■aueh  profit  over  and  above  the  sum  of  two  hundred  and  fifty  dol- 
lars. And  the  full  amount  of  such  liability  may  be  recovered  by 
the  owner  of  the  letters  patent,  to  his  own  use,  in  any  circuit  court 
<of  the  United  States  having  jurisdiction  of  the  parties,  either  by 
action  at  law  or  upon  a  bill  in  equity  for  an  injunction  to  restrain 
such  infringement. 

Part  of  §  1,  act  Feb.  4,  1887,  e.  105,  24  Stat.  387,  U.  S.  Comp.  Stat.  1901, 
p.  3398. 

The  liability  imposed  by  the  above  section  has  been  held  in  the  nature 
of  a  statutory  penalty,  and  not  a  profit  liquidated;  and  hence  not  recover- 
able from  an  infringer  ignorant  of  the  patent  and  in  the  absence  of  patent 
mark.6  But  one  penalty  is  recoverable  under  this  section  for  one  sale, 
though  there  were  three  design  patents  infringed.''  It  will  be  observed  that 
•this  statute  makes  the  profits  on  the  article  or  articles  to  which  the  design 
is  applied,  recoverable,*  and  not  merely  such  profits  are  attributable  to  the 
■design.  9 

|  1176.  — remedy  by  existing  law  not  impaired,  but  owner  not 

to  recover  twice. 

Xothing  in  this  act  contained  [forbidding  the  unauthorized  use 

■of  a  patented  design]11   shall  prevent,  lessen,  impeach,  or  avoid 

any  remedy  at  law  or  in  equity  which  any  owner  of  letters  patent 

for  a  design,  aggrieved  by  the  infringement  of  the  same,  might  have 

had  if  this  act  had  not  been  passed ;  but  such  owner  shall  not  twice 

Tecover  the  profit  made  from  the  infringement. 

§  2  of  act  Feb.  4,  1887,  c.  105,  24  Stat.  387,  U.  S.  Comp.  Stat.  1901,  p. 
3398. 

sMonroe  v.  Anderson,  58  Fed.  398.  205,  7  C.   C.  A.   183.     Formerly  the 

7  C.  C.  A.  272.    See  Schofield  v.  Dun-  rule   of   recovery   was    so   restricted, 
lop,  42  Fed.  323;  Pirkl  v.  Smith,  42        9Dobson  v.  Hartford  C.  Co.  114  U. 

Fed-  41°-  S.  444,  29  L.  ed.  177,  5  Sup.  Ct.  Rep. 

'Gimbel  v.  Hogg,  97  Fed.  791,  38  C.  945. 
<3-  A.  419.  liSee  also  ante,  §  1175. 

sUntermeyer    v.    Freund,  58    Fed. 
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§  1177.     Federal   cognizance   of  trademark  infringement  cases, 
how  restricted. 

Nothing  in  this  act  shall  be  construed  as  unfavorably  affecting 
a  claim  to  a  trademark  after  the  term  of  registration  shall  have 
expired ;  nor  to  give  cognizance  to  any  court  of  the  United  States 
in  an  action  or  suit  between  citizens  of  the  same  State,  unless  the 
trademark  in  controversy  is  used  on  goods  intended  to  be  trans- 
ported to  a  foreign  country,  or  in  lawful  commercial  intercourse 
with  an  Indian  tribe. 

§  11  of  act  March  3,  1881,  c.  138,  21  Stat.  504,  U.  S.  Comp.  Stat.  1901, 
p.  3404. 

'[a]  —  The  Federal  jurisdiction  and  federal  trademark  legislation. 

Previous  to  the  above  act  of  1881,  Congress  had  embodied  a  series  of  pro- 
visions respecting  the  legislation  of  trademarks  and  their  protection  when 
registered,  in  the  patent  act  of  1870.12  Those  provisions  constituted  the 
first  Federal  legislation  upon  the  subject  and  were  carried  forward  into  the 
Revised  Statutes,  §§  4937-4947.  The  Supreme  Court  declared  this  legis- 
lation, and  a  supplementary  act  of  1876  prescribing  penalties,  etc,"  to  be 
"beyond  powers  delegated  to  Congress  and  hence  void.i*  The  act  of  1881 
followed.  The  objection  to  the  earlier  act  is  sought  to  be  obviated  by  con- 
fining the  provisions  of  the  law  of  1881  to  commerce  over  which  Congress  has 
3been  given  power  to  legislate;  but  the  Supreme  Court  has  not  as  yet  passed 
upon  its  validity.16  The  right  of  property  in  a  trademark  is  a  common- 
law  right.  It  is  not  of  Federal  origin,  nor  dependent  upon  the  validity  of 
the  Federal  law  nor  upon  registration  thereunder.  1 6  State  courts  have 
jurisdiction  in  such  cases;  1 1  and  the  Federal  courts  may  adjudicate  trade- 
mark cases  where  diverse  citizenship  exists,  just  as  in  the  case  of  other 
rights  of  a  non-Federal  character.™  If  diverse  citizenship  exists  it  is  not 
necessary  to  show  registration  and  use  conforming  to  the  Federal  statute." 
If  that  ground  of  jurisdiction  does  not  exist  the  jurisdiction  must  be  sup- 
ported under  the  act  of  1881  by  a  showing  of  valid  registration^  and  use 

i2See  act  July  8,  1870,   §§  77-84,  46  Fed.    627;     Hennessy    v.    Braun- 

16  Stat.  198.  schweiger,   89  Fed.  667. 

"Act   \u<>.  14,  1876,  19  Stat.  141.  I'Smail  v.   Sanders,   118  Ind.  105, 

i4Trade    Mark    Cases,   100    TJ.   S.  20  N.  E.  297;  Handy  v.  Commander, 

■82   25  L   ed   550.  49    La.    Ann.    1128,    22    South,  235; 

"See  Elgin   N    W.   Co.  v.  Illinois  Gessler  v.  Orieb,  80  Wis.  27,  27  Am. 

W    C    Co    179  17.  S.  077.  678,  45  L.  St.  Rep.  24,  48  N.  W.  1100. 

ed   382   21  Sup.  Ct.  Rep.  270,  holding  isLaCroix  v.  May,   15  Fed.     237; 

that  as' valid  registration  of  "Elgin"  Hennessy  v.  Hermann,  89  Fed.  668; 

as  trademark  could  not  be  made  un-  "Hennessy   v.  Braunschweiger,  89 

der  the   act,  the   court   was   not  re-  Fed.  668.                                _ 

c.uired  to  determine  the  act's  validi-        zoElgin    Wks.    v.    Illinois    W    Co. 
.luireu.  mj  179  tT    g    ^  45  L    ed    3g0)  21  Sup_ 

"Trademark  Cases,  100  U.   S.  82,    Ct.  Rep.  270. 
25  L.  ed.  550;  Harris  Co.  v.  Stueky, 
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in  foreign  commerce,  or  commerce  with  an  Indian  tribe.i  It  results  that  the 
law  of  1881  serves,  if  valid,  to  give  jurisdiction  to  the  Federal  courts  in 
certain  cases  of  which  they  would  not  otherwise  have  jurisdiction,  and  for 
certain  infringements;  and  is  of  some  service  in  creating  a.  permanent 
record  of  trademarks,  but  is  otherwise  of  but  little  value. 5 

§  1178.     Remedies  for  infringement  of  trademarks. 

Kegistration  of  a  trademark  shall  be  prima  facie  evidence  of 
ownership.  Any  person  who  shall  reproduce,  counterfeit,  copy  or 
colorably  imitate  any  trademark  registered  under  this  act  and  affix 
the  same  to  merchandise  of  substantially  the  same  descriptive  prop- 
erty as  those  described  in  the  registration,  shall  be  liable  to  an 
action  on  the  case  for  damages  for  the  wrongful  use  of  said  trade- 
mark, at  the  suit  of  the  owner  thereof;  and  the  party  aggrieved 
shall  also  have  his  remedy  according  to  the  course  of  equity  to 
enjoin  the  wrongful  use  of  such  trademark  used  in  foreign  com- 
merce or  commerce  with  Indian  tribes,  as  aforesaid,  and  to  recover 
compensation  therefor  in  any  court  having  jurisdiction  over  the 
person  guilty  of  such  wrongful  act;  and  courts  of  the  United 
States  shall  have  original  and  appellate  jurisdiction  in  such  cases 
without  regard  to  the  amount  in  controversy. 

§  7  of  act  March  3,  1881,  c.  138,  21  Stat.  503,  U.  S.  Comp.  Stat.  1901,  p. 
3403. 

The  course  of  Federal  trademark  legislation  and  the  Federal' jurisdiction 
therunder  are  considered  in  a  note  to  the  preceding  section.9  The  remedies 
by  action  on  the  ease  and  by  equity  suit  for  injunction  are  analogous  to 
the  remedies  furnished  in  patent  infringement  cases.io 

§  1179.  — when  action  not  maintainable. 

No  action  or  suit  shall  be  maintained  under  the  provisions  of 

this  act  in  any  case  when  the  trademark  is  used  in  any  unlawful 

business,  or  upon  any  article  injurious  in  itself,  or  which  mark  has 

been  used  with  the  design  of  deceiving  the  public  in  the  purchase 

of  merchandise,  or  under  any  certificate  of  registry  fraudulently 

obtained. 

§  8  of  act  Mar.  3,  1881,  c.  138,  21  Stat.  504,  U.  S.  Comp.  Stat.  1901    p. 
3403. 

iLuyties  v.  Hollender,  21  Fed.  281;  Hennessy  v.  Braunschweiger,  89  Fed. 
Sarrazin  v.  Irby  Co.  93  Fed.  627,  35   668. 

C.  C.  A.  499,  46  L.R.A.  541  ;  Schumach-        ^Hennessy   v.   Braunschweiger.   89 
er  v.  Schwencke,  26  Fed.  818;    Prince   Fed.  668 
M.  Co.  v.  Prince  M.  Co.  53  Fed.  493;        !>Ante.   S   1177. 

"Ante,  S  1170  [bl. 
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§  1180.     Remedy  of  one  injured  by  fraudulent  registration  of 
trademark. 

Any  person  who  shall  procure  the  registry  of  a  trademark,  or 
of  himself  as  the  owner  of  a  trademark  or  an  entry  respecting  a 
trademark,  in  the  office  of  the  Commissioner  of  Patents,  by  a  false 
or  fraudulent  representation  or  declaration,  orally  or  in  writing, 
or  by  any  fraudulent  means,  shall  be  liable  to  pay  any  damages 
sustained  in  consequence  thereof  to  the  injured  party,  to  be  re- 
coverd  in  an  action  on  the  case. 

§  9  of  act  March  3,  1881,  c.  138,  21  Stat.  504,  U.  S.  Comp.  Stat.  1901, 
p.  3404. 

§  1181.  — existing  remedies  unimpaired  by  trademark  act. 

Nothing  in  this  act  shall  prevent,  lessen,  impeach,  or  avoid  any 
remedy  at  law  or  in  equity  which  any  party  aggrieved  by  any  wrong- 
ful use  of  any  trademark  might  have  had  if  the  provisions  of  this 
act  had  not  been  passed. 

§  10  of  act  March  3,  1881,  c.  138,  21  Stat.  504,  U.  S.  Comp.  Stat.  1901, 
p.  3404. 

As  is  elsewhere  explained,!  *  right  to  a  trademark  is  of  »  common  law 
•character  and  in  nowise  dependent  upon  compliance  with  the  terms  of  the 
Federal  statute.  The  State  courts  have  as  complete  jurisdiction  to  grant 
relief  as  have  the  Federal  courts.  The  above  provision  saving  existing 
remedies  prevents  a  construction  of  this  act  which  would  restrict  the  Fed- 
eral jurisdiction  in  trademark  eases  to  such  as  have  been  registered. 

§  1182.     Injunction  in  copyright  cases. 

The  circuit  courts,  and  district  courts  having  the  jurisdiction  of 
circuit  courts,  shall  have  power  upon  bill  in  equity,  filed  by  any 
party  aggrieved,  to  grant  injunctions  to  prevent  the  violation  of  any 
right  secured  by  the  laws  respecting  copyrights,  according  to  the 
course  and  principles  of  courts  of  equity,  on  such  terms  as  the 
court  may  deem  reasonable. [a:Ko] 

R.  S.  §  4970,  U.  S.  Comp.  Stat,  1901,  p.  3416. 

£a]     In  general. 

This  provision  is  taken  from  an  act  of  1870.17    That  act  superseded  the 
copyright  law  of  1831.18     There  are  no  longer  any  district    courts    with 

n Ante,   S   1177    [a]-[b].  i»Act  Feb.  3,  1831,  c.   16,  4  Stat. 

17 Act  July  8,  1870,  c.  230,  §   106.    436.    See  Little  v.  Hall,  18  How.  170, 
16  Stat.  215.  J  5  L.  ed.  328. 
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circuit  court  powers,  as  there  is  now  a  circuit  court  in  every  district.! 3 
There  are  various  provisions  as  to  damages  and  penalties  for  violation  of 
copyright  which  are  not  included  herein  because  beyond  the  scope  of  this- 
work. 

[b]     The  remedy  in  equity. 

Action  at  law  in  the  nature  of  action  on  the  case,  lies  for  violation 
of  copyright;!  and  replevin  to  compel  a  f orf eiture. 2  But  where  there  are 
the  circumstances  of  continuous  or  threatened  injury  such  as  warrant  courts 
of  equity  in  issuing  injunction,  a  party  may  proceed  by  suit  in  equity  and 
in  that  suit  recover  also  the  damages  and  profits  to  which  he  is  entitled.3 
He  need  not  first  establish  his  right,  or  the  infringement,  at  law.*  But  he 
may  not  recover  statutory  penalties  in  the  equity  suit  unless  the  law  ex- 
pressly provides  therefor; 5  and  if  the  right  to  injunction  does  not  exist, 
equity  will  not  award  accounting  or  damages. 6  If  the  proceeding  is  in  equity 
there  is  no  material  difference  between  the  rules  applicable  to  a  copyright 
suit  and  those  applicable  to  other  equity  suits.7  The  bill  must  allege  per- 
formance of  the  statutory  acts  necessary  to  perfect  the  copyright; 8  and 
show  copyright  in  complainant.  9  Long  acquiescence  will  be  a  bar.10  Equity 
will  settle  a  disputed  title  to  a  copyright  in  the  injunction  proceedings;  11 
and  an  assignee  may  sue  without  first  establishing  his  title  at  law.  12  So, 
discovery  may  be  had  in  the  equity  suit  where  complainant  waives  any 
forfeitures  or  penalties  to  which  defendant  might  be  subjected  by  answer- 
ing the  interrogatories.  13 

"Ante.  §  103.  etc.  Co.  v.  Curtin,  36  Fed.  830;  Mor- 

lAtwill    v.    Ferrett,   2  Blatchf.    39,  "son  v.  Pettibone,  87  Fed.  331. 

Fed.  Cas.  No.  640;    Reed    v.    Carusi,  6  Draper  v.  Hudson,  1  Holmes,  209, 

Taney,  72,     Fed.    Cas.     Mo.     11.642;  Fed-  Cas.  No.  4,069. 

Blunt  v.  Patten,  2  Paine,  397,  Fed.  7Scribner    v.    Stoddart.    19    Anitr. 

Cas.  Xo.  1,580.  Law.  Reg.  (N.  S.)  430,  Fed.  Cas.  No. 

: Morrison     ».    Pettibone,    87    Fed.    12f®L,.  T        „      ,  „ 

33j  sparkmson  v.  Laselle,  3  Sawy.  330, 

..V.j.  m  JJ-        T7  tt        ,«    Fed.  Cas.  No.  10,762:    Boucicault  v. 

^t.vens  v   Gladd.ng,  17  How.  455,  Hart    13  Blatcflf    47    Fed    c        x 

15   L.  ed.   lo5;    Fishel  v.  Lusckel,  53    jgoo 

le'\ -f!;,ran  Vi  ^ah0gSaP\F°-  M        9Chase    v.    Sanborn,    4    Cliff.    306, 
v    r/Jl    9  r,^    9nn   W?epf«eT„    Fed-  Cas-  *"■  '2>628;  Greene  v.  Bishop 
«  £f 7  ™£S£„   J  '  mI^'^i    1  Cliff-  186-  Fed-  Cas.  No.  5,763. 
13..?9o:    Callaghan   v.   Myers,  128  U.        lOLawrence    v     Dana     4    Cliff     1 
S.  665.  32  L.  ed.  547,  9  Sup.  Ct.  Rep.  -  ■,    p„w rt"ce  a^o«  '  * 

177;    Belford   v.   Scribner,    144   U.   S.        ji™?!'    „  w'    ,     „   .  w     ,     n  n 
k«o    Qfi  t     „j    m  a    10   c.™    ni-    -d  nJJinns  v.  Woodruff,  4  Wash.  C.  C. 

508,  36  L.  ed.  514,  12  Sup.  Ct.  Rep.   4g   Ffid   Cag   No   ,  ^ 

'  „  ,       ,   T     _      .   „..  i2Gould  v.  Hastings.  5  Hunt,  Mer. 

<J    fTnV-  S*    fL  '  °°-  1  F1'P-   MaS-   74>   Fed-   Oas.   No.   5,639.     See 
228,  Fed.  Cas.  No.  4,651.  Webb    v     Powers     2   Woodb     &    M 

5Stevens  v.  Gladding,  17  How.  455,  497.  Fed.  Cas.  No.  17,323;  Farmer  v. 

15  L.   ed.   155;    Callaghan  v.  Myers,  Calvert  L.  Co.  1  Flip.  228,  Fed.  Cas. 

128  IT.  S.  663,  32  L.  ed.  561,  9  Sup.  No.  4.651. 

Ct.  Rep.  190;  Chapman  v.  Ferry,  12        i3Atwell   v.  Ferrett.   2  Blaehf.   39, 

Fed.   695,   8  Sawy.   191:     Gilmore    v.  Fed.  Ca-.  Xo.  040.     See  Chapman  v. 

Anderson,  38  Fed.    848;    Trow    Citv  Fern.  12   led.  Ii03.  8  Sawy.  191 
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[cj     Temporary  and  permanent  injunction. 

Temporary  injunction  is  largely  discretionary,!  6  to  be  awarded  where  in- 
fringement is  palpable  and  of  no  serious  consequences  will  result  to  de- 
fendant;!" or  denied  if  the  infringements  are  minor  or  incidental  and  great 
injury  might  result  to  defendant; is  or  the  copyright  is  not  clear;  19  or  the 
infringement  is  not  satisfactorily  shown. 20  So,  permanent  injunction  may 
be  refused  where  the  amount  copied  is  small  and  of  little  value,  and  there 
was  no  bad  motive.i  The  injunction  will  be  limited  to  the  part  that  in- 
fringes^ if  it  can  be  separated.  3 

§  1183.     Injunction  against  sale,  etc.  of  articles  with  false  copy- 
right notice. 

The  circuit  courts  of  the  United  States  sitting  in  equity  are 
hereby  authorized  to  enjoin  the  issuing,  publishing,  or  selling  of 
any  article  marked  or  imported  in  violation  of  the  United  States 
copyright  laws,  at  the  suit  of  any  person  complaining  of  such  viola- 
tion: Provided,  That  this  act  shall  not  apply  to  any  importation 
of  or  sale  of  such  goods  or  articles  brought  into  the  United  States 
prior  to  the  passage  hereof. 

Part  of  R.  S.  §  4963  as  amended  Mar.  3,  1897,  c.  392,  §  1,  29  Stat.  694, 
U.  S.  Comp.  Stat.  1901,  p.  3413. 

Originally  this  section  merely  provided  a,  penalty  for  false  notice  of  copy 
right  against  the  person  inserting  or  impressing  the  false  notice.  The 
amendment  of  1897  broadened  the  prohibition  and  applied  the  penalty  also 
to  importation  of  books,  etc.,  bearing  such  false  notice,  declared  the 
penalty  to  be  recovered  one  half  by  the  informer  and  one  half  by  the 
United  States ;  and  gave  the  further  remedy  by  injunction. 

§  1184.  — against  infringement  of  dramatic  or  unissued  composi- 
tion— procedure. 

Any  injunction  that  may  be  granted  upon  hearing  after  notice 
to  the  defendant  by  any  circuit  court  of  the  United  States,  or  by 
a  judge  thereof,  restraining  and  enjoining  the  peiformanee  or  rep- 
resentation [by  an  unauthorized  person]   of  any  such  dramatic  or 

leSee  ante,  §  1114.  20Blunt   v.    Patten,    2   Paine,   397, 

"See     Banks     v.     McDivitt,     13  Fed.  Cas.  No.   1.580;   Flint  v.  Jones, 

Blatchf.  170,  Fed.  Cas.  No.  961.  3  Law  Rep.  175.  Fed.  Cas.  No.  4,872. 

i8Ladd   v.    Oxnard,    75    Fed.    703;        lLawrence  v.  Dana,  4  Cliff.  1,  Fed. 

Hansen  v.  Jaccard  I.  Co.  32  Fed.  202;  Cas.  No.  8,136. 

Scribner  v.  Stoddart,  19  Araer.  Law        2List   Pub.  Co.  v.  Keller,  30   Fed. 

Reg.   (N.  S.)   433,  Fed.  Cas.  No.  12,-  772. 

561.     See  Leech  v.  Freligh,  1  Cranch,        ^Lawrence     v.     Dana,    4     Cliff.    1. 

C.  C.  477,  Fed.  Cas.  No.  8,204a.  Fed.  Cas.  No.    8.136;  Webb  v.  Pow- 

isMiller  v.  McElroy,  2  Pa.  Law  J.  ers,  2  Woodb.  &  M.  497,  Fed.  Cas.  No. 

305,  Fed.  Cas.  No.  9^581.  17,323. 
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musical  composition  [as  has  been  copyrighted]  may  be  served  on 
the  parties  against  whom  such  injunction  may  be  granted  anywhere 
in  the  United  States,  and  shall  be  operative  and  may  be  enforced 
by  proceedings  to  punish  for  contempt  or  otherwise  by  any  other 
circuit  court  or  judge  in  the  United  States;  but  the  defendants 
in  said  action,  or  any  or  either  of  them,  may  make  a  motion  in  any 
other  circuit  in  which  he  or  they  may  be  engaged  in  performing 
or  representing  said  dramatic  or  musical  composition  to  dissolve 
or  set  aside  the  said  injunction  upon  such  reasonable  notice  to  the 
plaintiff  as  the  circuit  court  or  the  judge  before  whom  said  motion 
shall  be  made  shall  deem  proper ;  service  of  said  motion  to  be  made 
on  the  plaintiff  in  person  or  on  his  attorneys  in  the  action.  The 
circuit  courts  or  judges  thereof  shall  have  jurisdiction  to  enforce 
said  injunction  and  to  hear  and  determine  a  motion  to  dissolve 
the  same,  as  herein  provided,  as  fully  as  if  the  action  were  pending 
or  brought  in  the  circuit  in  which  said  motion  is  made.  The  clerk 
of  the  court,  or  judge  granting  the  injunction,  shall,  when  re- 
quired so  to  do  by  the  court  hearing  the  application  to  dissolve  or 
enforce  said  injunction,  transmit  without  delay  to  said  court  a 
certified  copy  of  all  the  papers  on  which  the  said  injunction  was 
granted  that  are  on  file  in  his  office. 

Part  of  R.  S.  §  4966,  as  amended  Jan.  6,  1897,  c.  4,  29  Stat.  481,  U.  S. 
Comp.  Stat.  1901,  p.  3415. 

All  of  the  above  portion  of  R.  S.  §  4966  was  added  by  the  amendatory 
act  of  1897.  Originally  the  section  merely  provided  a  liability  in  damages 
not  less  than  $100  for  the  first  performance  and  $50  for  every  subsequent 
performance.  This  provision  provides  for  the  enforcement  or  modification 
of  the  injunction  in  any  district^  without  the  necessity  for  going  before 
the  court  issuing  the  writ.'  It  seems  to  permit  suit  to  be  brought  in  any 
district  where  defendant  is  found  though  not  a  resident  there.8 

§  1185.     Effect  of  plea  of  general  issue  in  copyright  infringe- 
ment cases. 
In  all  actions  arising  under  the  laws  respecting  copyrights,  the 
defendant  may  plead  the  general  issue,  and  give  the  special  matter 
in  evidence. 

E.  S.  §  4969,  U.  S.  Comp.  Stat.  1901,  p.  3416. 
This    provision    was    originally    enacted    in   1870.9     This    provision    is 

•Fraser  v.  Barrie,  105  Fed.  787.        But  see  contra.    Fraser  v.  Barrie,  105 
'Lederer  v.  Rankin,  90  Fed.  449.         Fed.  787. 

sLederer   v.   Rankin,   90   Fed.   449.        9  Act  July  8,  1870,  c.  230   §  105   16 

Stat.  215. 
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to  be  read  in  conjunction  with  R.  S.  §  914,  requiring  Federal  pro- 
ceedings at  law  to  conform  "aa  near  as  may  be"  to  the  State 
practice.1"  Hence,  the  plea  of  the  general  issue  above  provided  should  be 
in  the  form  obtaining  in  the  local  practice  and  not  the  ancient  common  law 
form.  11  So  the  form  of  the  action  at  law  must  be  that  which  is  in  use  in 
the  State  practice.  Usually  where  the  action  is  for  damages,  it  will  be 
in  the  form  of  action  on  the  case ;  1 2  although  it  is  to  be  observed  that  the 
statute  does  not,  as  in  patent  infringement  cases,"  declare  that  that  shall 
be  the  form.  It  has  been  held  that  action  in  the  form  of  trover  or  replevin 
is  proper  to  enforce  forfeitures  under  the  patent  laws.i* 

io Ante,  §  900.  Blunt  v.  Patten,  2  Paine,  397,  Fed. 

11  Johnston  v.  Klopsch,  88  Fed.  692.   Cas.  No.   1,580. 

Compare  ante,  §  1171  [b].  "See  ante,  §  1171. 

i2See  Atwill  v.  Eerrett,  2  Blatchf.-  "Stevens  v.  Oady,  2  Curt.  200, 
39,  Fed.  Cas.  No.  640;  Reed  v.  Ca-Ted.  Cas.  No.  13,395;  Morrison  v. 
rusi,  Taney,  72,  Fed.  Cas.  No.  11,642;   Pebtibone,  87  Fed.  331. 
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CHAPTEK  35. 

ADMIRALTY  PROCEDURE  IN  G  ENTERAL— THE  LIBEL  AST>  PROCESS. 

§  1195.  Forms  and  proceedings  in  admiralty — how  prescribed. 

S  1196.  Supreme  Court  to  prescribe  practice  and  procedure. 

S  1197.  Power  of  circuit  and  district  courts  to  prescribe  procedure. 

§  1198.  The  libel. 

§  1199.  Libel  and  information  for  seizure. 

S  1200.  Exceptions  to  libel  and  allowance  thereof. 

§  1201.  Amendment  of  libels  and  informations. 

§  1202.  When  process  issued  and  by  whom  served. 

§  1203.  Process  of  arrest,  attachment  and  monition  in  suits  in  personam. 

§  1204.  In  general  warrant  of  arrest  not  issued  for  more  than  five  hun- 
dred dollars. 

;'  1205.  Bail  in  cases  of  arrest,  stipulation  and  execution  thereon. 

§  1206.  — to  be  taken  whenever  required  by  laws  of  State. 

§  1207.  — result  where  imprisonment   for  debt   abolished. 

§  1208.  —reduction  of  bail. 

§  1209.  Duties  and  liabilities  of  garnishees  on  foreign  attachment. 

§  1210.  Process  by  arrest  of  ship,  etc.  in  suits  in  rem. 

§  1211.  — now  possession  of  ship's  tackle,  etc.,  to  be  obtained  from  third 
persons. 

§  1212.  — how  freight  money  and  other  property  brought  into  court  in 
suits  in  rem. 

S  1213.  Form  of  process  in  petition  and  possessory  suits. 

§  1195.     Forms  and  proceedings  in  admiralty — how  prescribed. 

The  forms  of  mesne  process  and  the  forms  and  modes  of  pro- 
ceeding in  suits  .  .  of  admiralty  and  maritime  jurisdiction 
in  the  circuit  and  district  courts  shall  be  according  to  the  prin- 
ciples, rules,  and  usages  which  belong  to  courts  ...  of  ad- 
miralty, .  .  .  except  when  it  is  otherwise  provided  by  statute 
or  by  rules  of  court  made  in  pursuance  thereof;  but  the  same  shall 
be  subject  to  alteration  and  addition  by  the  said  courts,  .  . 
and  to  regulation  by  the  Supreme  Court,  by  rules  prescribed,  from 
time  to  time,  to  any  circuit  or  district  court,  not  inconsistent  with 
the  laws  of  the  United  States. 

R.  S.  §  913,  U.  S.  Comp.  Stat.  1901,  p.  683. 
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The  section  also  specifies  equity  causes.i  As  is  elsewhere  shown  it  was 
first  enacted  in  1789,  and  amended  several  times  thereafter  hefore  its 
incorporation  in  the  Revised  Statutes.2  An  act  of  August  23,  1842,  gave  the 
Supreme  Court  power  to  regulate  the  admiralty  practice  by  rules  of  court,  in 
yet  ampler  form.  3  Admiralty  courts  proceed  according  to  principles  of 
admiralty  as  distinguished  from  common  law.*  It  was  early  decided  that 
while  the  principles  of  admiralty  adopted  by  this  section  were  English  in 
their  origin,  yet  if  a  variation  had  grown  up  in  the  American  practice 
this  section  intended  that  such  practice  should  be  followed.?  In  other 
words  it  was  the  existing  admiralty  practice  of  the  American  courts  that 
was  adopted.^  Great  flexibility  is  a  distinguishing  feature  of  the  admiral- 
ty practice  and  it  enables  the  courts  in  most  cases,  so  to  shape  their  pro- 
ceedings as  to  obtain  justice  between  the  parties. 7 

§  1196.     Supreme  Court  to  prescribe  practice  and  procedure. 

The  Supreme  Court  shall  have  power  to  prescribe,  from  time  to 
time,  and  in  any  manner  not  inconsistent  with  any  law  of  the 
United  States,  the  forms  of  writs  and  other  process,  the  modes  of 
framing  and  filing  proceedings  and  pleadings,  of  taking  and  ob- 
taining evidence,  of  obtaining  discovery,  of  proceedings  to  obtain 
relief,  of  drawing  up,  entering,  and  enrolling  decrees,  and  of  pro- 
ceedings before  trustees  appointed  by  the  court,  and  generally  to 
regulate  the  whole  practice,  to  be  used,  in  suits  in  .  .  .  ad- 
miralty, by  the  circuit  and  district  courts. 
R.  S.  §  917,  U.  S.  Comp.  Stat.  1901,  p.  684. 

The  above  section  was  originally  enacted  in  18428  and  carried  forward 
into  the  Revised  Statutes.  It  covers  equity  as  well  as  admiralty  procedure.9 
The  Supreme  Court  promulgated  the  admiralty  rules  which  constitute  a 
virtual  code  of  admiralty  practice,  pursuant  to  the  power  conferred  by  the 
above  provision.  Originally  there  were  forty-six  rules.  In  all  thirteen  ad- 
ditional rules  have  since  been  added  making  a  total  of  fifty-nine.  They 
have  the  operative  effect  and  binding  force  of  law.io 

lAnte,  §  936.  tegrating  Oo.  *8  Wall.  304,  21  L.  ed. 

2See   ante,    §    936.  845;    Van     Hook    v.     Pendleton,     2 

sPost,    §    1196.  Blatchf.  86,  Fed.  Cas.  No.  16,852;  The 

^United  States  v.  Ames,  99  U.  S.  Delaware,  1  Olc.  240,  Fed.  Cas.  No. 

36,  25  L.  ed.  295.     The  law  adminis-  3,762. 

tered  in   admiralty,   see  ante,    §    11.        7The  Benefactor,  103  U.  S.  244,  26 

sManro  v.  Almeida,  10  Wheat.  490,  L.  ed.  351 ;    Oregon,  etc.  Co.  v.  Bal- 

6  L.  ed.  369;  Steam  Stonecutter  Co.  four,  90  Fed.  299,  33  C.  C.  A.  57. 

v.  Sears,  9  Fed.   10,  20  Blatchf.  23;        «Act  Aug.  23,  1842,  c.  188,  §  6.  5 

Gardner  v.  Isaacson,  1  Abb.  148,  Fed.  Stat.  518. 

Cas.  No.  5,230.  9  See    ante,    $    802. 

6Ward    v.    Chamberlain,    2    Black,        lOThe    Sabine,   101   U.    S.    388,   25 

440,  17  L.  ed.  325;    Atkins  v.  Disin-  I,,  ed.  982. 
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§  1197.     Power  of  circuit  and  district  courts  to  prescribe  pro- 
cedure. 

In  all  cases  not  provided  for  by  the  foregoing  rules  [i.  e.,  the 
admiralty  rules  of  the  Supreme  Court],  the  district  and  circuit 
courts  are  to  regulate  the  practice  of  the  said  courts  respectively, 
in  such  manner  as  they  shall  deem  most  expedient  for  the  due  ad- 
ministration of  justice  in  suits  in  admiralty. 
46th  admiralty  rule  promulgated  1844. 

District  Court  rules  have  been  promulgated  pursuant  to  the  power  thus 
conferred,  in  probably  all  of  the  districts  where  there  is  any  considerable 
admiralty  practice.  The  rules  in  the  Southern  district  of  New  York  are 
especially  worthy  of  note  in  view  of  the  large  volume  of  admiralty  busi- 
ness in  that  district.  The  practitioner  should  advise  himself  as  to  local 
rules  in  any  particular  district.  District  court  rules  at  variance  with  any 
of  the  admiralty  rules  of  the  Supreme  Court  are  necessarily  nugatory.13 
But  the  district  courts  may  safely  prescribe  »  practice  which  really  carries 
out  the  spirit  of  the  admiralty  rules.  Thus,  rule  46  has  been  relied  on  in 
■one  case  which  appplied  by  analogy,  the  specific  provision  of  rule  61*  regard- 
ing new  sureties  in  personam,  to  a  suit  in  rem.  15  In  several  cases  the  dis- 
trict courts  have  felt  free  under  rule  46,  to  adopt  the  practice  of  permitting 
joinder  of  suits  in  rem  and  in  personam  on  charter  parties  and  contracts 
of  affreightment.is 

§  1198.     The  libel. 

All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the 
nature  of  the  cause;  as,  for  example,  that  it  is  a  cause,  civil  and 
maritime,  of  contract,  or  of  tort  or  damage,  or  of  salvage,  or  of 
possession,  or  otherwise,  as  the  ease  may  be ;  and  if  the  libel  be  in 
rem,  that  the  property  is  within  the  district;  and  if  in  personam, 
the  names  and  occupations  and  places  of  residence  of  the  parties. Ca] 
The  libel  shall  also  propound  and  articulate  in  distinct  articles  the 
various  allegations  of  fact  upon  which  the  libelant  relies  in  support 
of  his  suit,  so  that  the  defendant  may  be  enabled  to  answer  distinctly 
and  separately  the  several  matters  contained  in  each  article;™ 
and  it  shall  conclude  with  a  prayer  of  due  process  to  enforce  his 
rights,  in  rem  or  in  personam  (as  the  case  may  require),  and  for 
such  relief  and  redress  as  the  court  is  competent  to  give  in  the 

oofl3See  The  Edwin  Baxter>  32  Fed-  Fed.  Cas.  No.  18,208;  Vaughan  v.  630 

2T,C,  .   ,„,„  Casks,  7  Ben.  507,  Fed.  Cas.  No.  16,- 

^e   P2**'  I}216-    „  900;      The    Monte    A.    12    Fed.    336; 

i5See    The    City    of    Hartford.    11  The  .T.  F.  Warner,  22  Fed.  343;    The 

*ed-  =9  Director,  26  Fed.  711 

"The   Zenobia,    1    Abb.   Adm.   48. 
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premises.[c]-[d:l  And  the  libellant  may  further  require  the  defend- 
ant to  answer  on  oath  all  interrogatories  propounded  by  him  touch- 
ing all  and  singular  the  allegations  in  the  libel  at  the  close  or  con- 
clusion thereof. [e] 

23rd  admiralty  rule  promulgated  1844. 

[a]  Libel  in  general. 

The  libel  in  admiralty  corresponds  with  the  bill  in  equity  and  the  dec- 
laration or  complaint  at  law.  It  is  the  first  pleading  of  the  party  who  in- 
vokes the  jurisdiction  of  admiralty,  such  party  being  variously  termed 
libellant,  actor.  It  must  be  filed  before  process  can  issue  and  hence  the  fil- 
ing of  libel  in  the  district  court  is  the  first  step  to  be  taken.  Since  Federal 
jurisdiction  should  affirmatively  appear,*?  it  is  always  necessary  to  show 
facts  making  out  a  case  within  the  admiralty  jurisdiction ;  1 8  and  the 
usual  practice  is  to  insert  an  averment  that  the  cause  is  within  "the  ad- 
miralty and  maritime  jurisdiction  of  this  honorable  court."  While  the 
rule  requires  an  averment  that  property  libeled  is  within  the  district  the 
claimant  cannot  prove  the  averment  in  fact  false  so  long  as  the  property 
came  subsequently  within  the  district  and  was  then  actually  seized. is 

[b]  Form  and  contents. 

The  subject  matter  of  the  libel  should  be  stated  with  certainty  and  pre- 
cision, and  with  averments  admitting  of  distinct  answers.20  Thus,  move- 
ments and  courses  of  vessels  in  case  of  collision  should  be  stated ;i  time 
and  place  should  appear;  2  and  a  detailed  description  of  a  contract  sued 
on. 3  But  an  omission  to  state  some  facts  which  prove  material  will  not 
prejudice  libellant  if  the  omission  was  unintentional  and  in  fact  did  not 
injure  the  opposite  party.*  The  interest  of  libellant  in  the  subject  matter 
of  the  suit  should  be  stated.5  Where  name  of  a  party  having  no  interest 
is  inserted  in  the  libel,  it  may  be  disregarded.'  It  is  not  necessary  in  a 
libel  to  state  any  fact  which  constitutes  a  matter  of  defense.*  Libel  for 
damages  for  abandonment  of  towage  contract,  should  point  out  manner  in 

17 Ante    §  9.  2   Fed.   874;    see   also   Virginia,   etc. 

"Boon  v.   The  Hornet,   1   Crabbe,  In3-rrCo-7-  S«nberg,  54  Fed    389 
426.  Fed.  Cas.  No.  1,640;  Thomas  v.        »Treadwell v.  Joseph,  1  Sum.  390, 

Lane,  2  Sum.  1,  Fed.  Cas.  No.  13,902.  Fed.    Cas     No     14,157;     Thomas   v. 

'  '  ,        „     .„       „,    i7  j  Lane,  2   Sum.   1,  Fed.   Cas.  No.   13,- 

isQueen    of   the     Pacific,    61    Fed.  902 
213.  affirmed  Pacific  Coast  S.  S.  Co.        g-The  Ancho,ria;  9  Fed.  840. 
v.  Bancroft-Whitney  Co.  94  Fed.  180,        4The  Quickstep;  9  WalL  670>  19  L. 

36  C.  C.  A.  135.  cd   767.    The  gyraeuse,  12  Wall.  173, 

20Schooner    Boston,    1    Sum.    328,  20  L.  ed.  382. 
Fed.     Cas.     No.     1,673;      The     Bark       5  See  Minturn  v.  Alexandre,  5  Fed. 

Havre,    1    Ben.    285,    Fed.  Cas.    No.  H7. 

6,232;        Pettingill       v.       Dinsmore,        7Talbot  v.  Wakoman,  19  How.  Pr. 

Davies,   209;     Fed.  Cas.   No.   11,045;  36,  Fed.  Ca.s.  No.  13,731. 
McWilliams  v.  The  Vim,  2  Fed.  874.       sAurora  v.  United  States,    7Cra'ich. 

iMcWilliams   v.   Steam   Tug  Vim,  382,  3  L.  ed.  378. 
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which  alleged  damage  arose.9  Libel  need  not  allege  matters  of  which  the 
court  can  take  judicial  notice.io  Failure  to  aver  that  the  respondent  was 
the  owner  of  vessel  at  the  time  of  collision  makes  libel  in  personam 
defective.il  Where  parties  joined  as  libellants  are  corporations,  the 
libel  should  so  aver*2  where  the  cause  of  action  has  arisen  from 
the  violation  of  a  written  contract  of  affreightment  the  libel  should  so 
state  and  the  contract  should  be  annexed  to  the  libel,  or  a  legal  excuse  for 
its  absence  given.is  So  in  an  action  on  a  charter  party,  a  copy  thereof 
should  be  filed  with  the  libel."  Where  the  libel  contains  other  allegations 
stating  a  cause  of  action  in  rem,  those  relating  to  such  claim  may  be  dis- 
regarded as  surplusage  and  the  misjoinder  will  not  be  fatal. is  Libel  in  rem 
should  state  the  nationality  of  the  vessel  proceeded  against  but  such  alle- 
gation is  not  indispensable  when  libellant  alleges  that  he  is  a  citizen  of 
the  United  States.i  6  There  are  no  technical  admiralty  rules  as  to  variance, 
and  amendments  of  the  libel  are  liberally  allowed.if  Liberal  treatment  is 
generally  accorded  to  pleadings  though  this  liberality  will  not  be  exercised 
to  the  prejudice  for  the  other  party.is  Alternative  relief  properly  pleaded 
may  be  prayed.i' 

[cj    Prayer. 

There  appear  to  be  no  technical  rules  as  to  the  prayer  in  a  libel  in  admi- 
ralty, but  where  libelant  propounds  distinctly  the  substantial  facts,  and 
prays  generally  or  specially  for  relief,  the  court  may  award  any  relief, 
which  the  law  applicable  to  the  case  warrants.20 

[d]  Signing  and  verification 

The  proper  practice  apparently  is  for  each  libellant  to  sign  and  verify  the 
libel.  But  the  signature  and  verification  by  the  proctor  has  been  allowed 
in  the  case  of  certain  libellants  who  were  absent  from  the  State.  This 
practice,  however,  is  not  to  be  commended.21 

[e]  Interrogatories  and  discovery. 

The  importance  of  the  interrogatories  and  their  value  to  a  libellant  have 
largely  dissappeared,  just  as  in  the  case  of  discovery  in  equity,  2  2  since  the 
passage  of  laws  now  universally  in  force,  permitting  parties  to  be  called 
as  witnesses.    The  30th  admiralty  rule  excuses  the  respondent  from  answer- 

9The  Osconda,  66  fed.  347.  i6The  Falls  of  Keltie,  114  Fed.  357. 

lOLands  v.  A  Cargo  of  Two  Hun-  i^See  post,  §  1201,  note, 

dred  and  Twenty-seven  Tons  of  Coal,  is  See  Harrison  v.  Hughes,  119  Fed. 

4  Fed.  478.  097;  Keyser  &  Co.  v.  Jurvelius,  122 

"The  Oorsair,   145  U.    S.   335,   36  Fed.  218,  58  C.  C.  A.  664. 

L.  ed.  727,  12  Sup.  Ct.  Rep.  949.  "The   New   Brunswick,    125   Fed. 

i2Sun,  etc.  Ins.  Co.  v.  Mississippi,  567. 

etc.  Transportation  Co.  14  Fed.  699,  2oThe   Gazelle,   128  U.   S.   474,  32 

4  McCrary,  636.  L.  ed.  496,  9  Sup.  Ct.  Rep.  139. 

"Ibid.  2iThe     Oregon,     133     Fed.  616,  68 

"Card  v.  Hines,  33  Fed.  189.  C.  C.  A.  603. 

isThe  Falls  of  Keltie,  114  Fed.  357.  2  2 Ante,  §  950. 
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ing  certain  kinds  of  interrogatories.1  Under  the  rule  a  libellant  in  a  suit 
against  a  corporation  may  attach  to  his  libel  interrogatories  to  be  answered 
by  an  officer  of  the  corporation  named  therein.  2  And  such  interrogatories 
may  be  not  only  as  to  personal  knowledge  of  such  officers  but  also  as 
to  their  official  information.3  They  must  be  as  to  material  matters  and 
must  be  definite.*  When  tending  to  elicit  proper  facts  bearing  on  the  case, 
they  may  be  objected  to  only  when  the  answer  may  incriminate.  5  The 
provision  in  the  foregoing  rule  that  interrogatories  must  be  propounded 
at  the  close  of  the  libel  precludes  them  from  being  propounded  at  any  other 
stage  in  the  proceedings;  nor  can  the  district  courts  by  rule  provide  for  the 
propounding  of  them  subsequently.!  One  who  has  failed  to  propound  in- 
terrogatories in  the  libel  should  seek  relief  under  the  provisions  of  the 
51st  admiralty  rule. 7  Where  libel  fails  to  make  specific  charges  of  negli- 
gence the  defendant  may  annex  to  his  answer  interrogatories  for  such 
charges. s 

§  1199.     Libel  and  information  for  seizure. 

All  informations  and  libels  of  information  upon  seizures  for  any 
breach  of  the  revenue,  or  navigation,  or  other  laws  of  the  United 
States,  shall  state  the  place  of  seizure,  whether  it  be  on  land  or  on 
the  high  seas,  or  on  navigable  waters  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  and  the  district  within 
which  the  property  is  brought  and  where  it  then  is.  The  informa- 
tion or  libel  of  information  shall  also  propound  in  distinct  articles 
the  matters  relied  on  as  grounds  or  causes  of  forfeiture,  and  aver 
the  same  to  be  contrary  to  the  form  of  the  statute  or  statutes  of 
the  United  States  in  such  case  provided,  as  the  case  may  require, 
and  shall  conclude  with  a  prayer  of  due  process  to  enforce  the  for- 
feiture, and  to  give  notice  to  all  persons  concerned  in  interest  to 
appear  and  show  cause  at  the  return  day  of  the  process  why  the 
forfeiture  should  not  he  decreed. 
22nd  admiralty  rule. 

"Libel"  and  "information"  have  been  used  interchangeably  in  forfeiture 
cases;  11  but  the  better  practice  is  perhaps  to  use  "libel  of  information"  as 
in  the  foregoing  rule.  While  the  technical  precision  of  a  common  law  in- 
dictment is  not  necessary.12    All  the  material  facts  constituting  the  offense 

iPost,    §    1263.  'The  Edwin  Baxter,  32  Fed.  296; 

2Bock    v.    International    Nav.    Co.  see  post,  §  1267. 

124  Fed    711.  sStoffregan  v.  The  Mexican  Prince, 

3 Ibid.  70  Fed.  246;  see  post,  §  1265. 

4In  re  Knickerbocker,  etc.  Co.  136  nThe  Samuel,   1   Wheat.   13,  4  L. 

Fed.  956.  ed.  23. 

5  Dana    v.    Cosmopolitan,   etc.    Co.  izTlie  Emily  &  Caroline,  9  Wheat. 

131  Fed.  158.  386,  6  L.  ed.  116. 

6The  Edwin  Baxter,   32  Fed.   296. 
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should  be  averred, is  and  a  general  statement  of  the  grounds  on  which 
forfeiture  is  claimed  is  insufficient.14  Sufficient  should  be  averred  to  show 
clearly  a  case  within  the  statute.i5  It  is  generally  sufficient  to  aver  the  of- 
fense in  the  words  of  the  statute;  16  unless  the  statute  is  general  in  form 
and  covers  a  whole  class  of  individual  subjects,  i?  Prior  to  the  adoption  of 
the  admiralty  rules  it  was  held  that  the  averment  "Contra  formam  stat- 
uti"  was  not  always  necessary,! 8  and  the  holding  has  since  been  adhered 
to  notwithstanding  the  rule."  The  absence  of  the  averment  is  in  any 
event,  merely  a  formal  defect,  which  would  not  warrant  a  reversal  on  ap- 
peal. 20  The  libel  should  show  a  subsisting  seizure; i  and  the  time  and 
place; 2  but  need  not  seek  forfeiture  upon  the  precise  ground  alleged  for 
the  seizure.3  Facts  constituting  a  defense  to  the  seizure  need  not  be  stated 
in  the  libel.4  In  cases  of  seizure,  failure  to  state  time  and  place  thereof, 
renders  libel  defective  and  it  may  be  objected  to  and  dismissed  at  any 
stage  in  the  proceedings. 6 

§  1200.     Exceptions  to  libel  and  allowance  thereof. 

Exceptions  may  be  taken  to  any  libel,  ...  for  surplusage, 
irrelevancy,  impertinence,  or  scandal;  and  if,  upon  reference  to  a 
master,  the  exception  shall  be  reported  to  be  so  objectionable,  and 
allowed  by  the  court,  the  matter  shall  be  expunged,  at  the  cost  and 
expense  of  the  party  in  whose  libel  .  .  .  the  same  is  found. 
36th  admiralty  rule  promulgated  1844. 

The  above  rule  also  covers  exceptions  to  the  answer.  6     The  exception  in 
admiralty  performs  a  variety  of  functions.    Not  only  is  it  used  where  ir- 

i3Brig  Caroline  v.  United  States,        i8The  Merino,  9  Wheat.  401,  6  L. 
7  Cranch.  500,  3  .  ed.  417;  The  Cher-   ed.  118. 

okee,  5  Fed.  Cas.  549;  Eighteen,  etc.  is  See  The  Idaho,  29  Fed.  189; 
Gal.  Dist.  Spirits,  5  Ben.  4,  Fed.  Cas.  American  Ins.  Co.  v.  Johnson,  1 
No.  4,317;  The  Caroline,  1  Brock,  Blatchf.  &  H.  15,  Fed.  Cas.  No.  303; 
384,  Fed.  Cas.  No.  2418;  United  United  States  v.  Parynthia  Davis,  1 
States  v.  25  etc.  Bbls.  Alcohol,  50  Cliff.  535,  Fed.  Cas.  No.  16,003. 
Int.  Rev.  R.  17,  Fed.  Cas.  No.  16,-  "The  Confiscation  Cases,  20  Wall. 
562.  111.   22  L.   ed.   324;     The  Merino,  9 

"Schooner  Anne  v.  United  States,  Wheat.  401,  6  L.  ed.  118. 
7  Cranch,  572,  3  L.  ed.  442;  Schooner       iThe   Washington,   4  Blatchf.   101 
Hoppet  v.    United  States,  7  Cranoh,  Fed.  Cas.  No.  17,221 ;    United  States 
389,  3  L.  ed.  380.  v.  Ninety-two,  etc.  Spirits,  8  Blatchf. 

iBThe  Samuel,  1  Wheat.  15,  4  L.  480,  Fed.  Cas.  No.  15,892. 
ed.    23;     The    Emily    &    Caroline,    9       2Tjnited  States  v.  One  Raft,  13  Fed. 
Wheat.  386,  6  L.  ed.  116.  796,  3  Hughes,  404. 

"The   Palmyra,   12  Wheat.   13,   6       sWood   v.   United   States,   16  Pet. 
L.  ed.  531 ;    The  Emily  &  Caroline,  9  342,  10  L.  ed.  987. 
Wheat.  386,  6  L.  ed.  116;    Gelston  v.       *Cargo  of  Brig  Aurora  v.  United 
Hoyt,   3  Wheat.   330,  4  L.   ed.   381 ;    States,  7  Cranoh,  389,  3  L.  ed.  378. 
United    States    v.  Brig    Neurea,    19       BUnited    States   v.    One    Raft,    13- 
How.  94,  95,  15  L.  ed.  531.  Fed.  796,  5  Hughes,  404. 

"The  Mary  Ann,  8  Wheat.  389,  5       «Post,   §  1264. 
L.  ed.  641. 
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relevancy,  impertinence  or  scandal  appear  in  the  libel,  but  it  also  may  be 
made  to  answer  the  purpose  of  a  demurrer  or  plea.  7  The  respondent  may 
by  an  exception  set  up  the  failure  of  libel  to  aver  a  breach  of  the  con- 
tract sued  upon,  and  when  so  used  the  exception  is  substantially  a  de- 
murrer.8  So  it  may  be  used  to  raise  the  contention  that  a  want  of  jurisdic- 
tion appears  upon  the  fact  of  the  libel.  9  Where  respondent  seeks  to  bring 
to  the  attention  of  the  court  facts  which  do  not  appear  from  the  libel  he 
may  append  exceptive  allegations  to  his  exception.  io  These  exceptive  al- 
legations correspond  to  pleas  in  abatement  and  pleas  in  bar  of  the  courts 
of  common  law  and  equity,  n  However,  courts  of  admiralty  are  averse 
to  technicalities  in  the  pleadings  before  them,  and  will  entertain  defenses- 
in  the  form  of  exceptive  allegations  which  might  more  properly  have  been 
offered  in  a  special  answer.  12  Failure  to  except  is  a  waiver  of  objections 
for  misjoinder  of  causes  of  action  or  pities. 13 

§  1201.     Amendment  of  libels  and  informations. 

In  all  informations  and  libels  in  causes  of  admiralty  and  mari- 
time jurisdiction,  amendments  in  matters  of  form  may  be  made 
at  any  time,  on  motion  to  the  court,  as  of  course.  And  new  counts 
may  be  filed,  and  amendments  in  matters  of  substance  may  be 
made,  upon  motion,  at  any  time  before  the  final  decree,  upon  such 
terms  as  the  court  shall  impose.  And  where  any  defect  of  form  is 
set  down  by  the  defendant  upon  special  exceptions,  and  is  allowed, 
the  court  may,  in  granting  leave  to  amend,  impose  terms  upon  the 

libellant. 

24th   admiralty  rule  promulgated   1844. 

Amendments  of  the  libel  are  liberally  allowed  in  admiralty,  even  in 
quasi-criminal  proceedings  like  forfeiture  cases.n  They  may  be  allowed  in 
the  exercise  of  a  sound  discretion  any  time  prior  to  final  determination  of 
the  eause.i5  Before  answer  or  evidence  taken  substitution  of  an  amended 
and  supplemental  libel  may  be  permitted  though  some  of  the  allegations 
are  at  variance  with  those  in  the  original.16  After  exception  taken,  libel- 
lant may  elect  to  amend  without  proceeding  to  a  hearing  on  the  exception.  1  i 

7Dennis  v.   Slyfield,  117   Fed.  474,  7  Cranch,  500,  3  L.  ed.  417;    Schooner 

54  C.  C.  A.  520.  Anne  v.  United  States,  7  Cranch,  572, 

sDennis   v.   Slyfield,   117  Fed.   474,  3  L.  ed.  442;    The  Haytian  Republic, 

54  C.  C.  A.  520.  57    Fed.  508.     For  amendment  after 

oPrince.  etc.  Co.  v.  Lehman,  39  Fed.  exception  sustained  for  want  of  ju- 

704,  5  L.R.A.  464.  risdiction,  see  Graham  v.  Oregon,  etc. 

i'oThe  Seminole,  42  Fed.  924.  Co.  134  Fed.  692. 

nThe   Haytian   Republic,   57   Fed.  150'ConnelI     v.     One,     etc.     Bales 

509.  Hemp,  75  Fed.  409;    The  Edwin  Post, 

i2The   Haytian   Republic,   57   Fed.  6  Fed.  206. 

509.  1 60'ConneIl     v.     One,    etc.      Bales 

l'sMerritt,   etc.   Co.  v.    Chubb,   113  Hemp,  75  Fed.  409. 

Fed.  175,  51  C.  C.  A.  119.  "Town  v.  Western  Metropolis,  28 

"Brig   Caroline  v.  United  States,  How.  Pr.  283,  Fed.  Cas.  No.  14,114; 
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After  answer  amendments  have  been  permitted  if  not  inconsistent  with  the 
original  libel; is  if  inconsistent,  however,  they  will  not  be  permitted.is 
There  are  no  technical  rules  as  to  variance  in  admiralty  pleading; 20  and 
at  the  hearing  amendments  to  make  the  libel  conform  to  the  proofs  are 
liberally  allowed.21  Libellant  may  after  the  theory  of  his  case,i  and  amend 
so  as  to  change  his  grounds  of  relief  from  tort  to  contract,^  or  he  may 
change  a  suit  against  the  vessel  and  owner,  to  one  against  the  vessel  alone.' 
He  may  amend  by  adding  a  prayer  for  allowance  of  interest  after  all  the 
issues  except  the  amount  of  damages  have  been  determined.*  After  dam- 
ages have  been  determined  an  amendment  to  increase  the  claim  has  been  re- 
fused, s  Amendment  will  be  refused  after  trial,  when  libellant  has  admitted 
the  facts  and  no  mistake  has  been  shown^  Amendments  making  new  or 
different  parties  libellant?  or  respondent*  have  been  permitted.  Libel  may 
also  be  amended  as  to  parties^  by  changing  the  character  in  which  the 
libellant  sues.9 

But  amendments  are  limited  by  due  consideration  of  the  rights  of  the 
opposite  party  or  other  parties  interested  in  the  suit  and  may  be  denied 
if  these  rights  would  be  prejudiced.' 0  After  release  of  a  vessel  on  stipula- 
tion amendment  of  the  libel  setting  up  a  new  and  distinct  claim  should  not 
be  alio  wed.  11 

Amendments  of  mere  form  not  going  to  the  merits  of  the  case,  nor 
prejudicial,  will  not  entitle  the  opposite  party  to  costs.12  After  answer  and 
an  exception  based  upon  a  defect  in  the  libel,  terms  have  been  imposed 
as  a  condition  of  the  allowance  of  an  amendment.*  3 

Newell  v.  Norton,  3  Wall.  257,  18  L.  3The    San    Rafael,    141    Fed.    270, 

ed.  271;     The  Samuel    Marshall,  49  (C.   C.  A.) 

Fed.  757.  *  The  J.  E.  Trudeau,  54  Fed.  907,  4 

isThe  Monte  A.  12  Fed.  331.     See  C.  C.  A.  657. 

Rosenthal  v.  The  Louisiana,  37  Fed.  5See  Xew  Haven  Steamboat  Co.  v. 

264.  The  Mayor,  36  Fed.  716. 

"The   General   Sedgwick,  29   Fed.  eBurrill  v.   Crossman    (D.   C),  65 

606;    The  Zodiac,  5  Fed.  220.  Fed.   104. 

20The   Gazelle,   128   U.   S.   487,   32  7See   The   Beaconsfield,   158  U.   S. 

L.  ed.  496,  9  Sup.  Ct.  Rep.  139;  Davis  303,  39  L.  ed.  993,  15  Sup.  Ct.  Rep. 

v.  Adams,  102  Fed.  520,  42- C.  C.  A.  860;  The  Eliza  Lines,  61  Fed.  308. 

493;  Dupont  v.  Vance,  19  How.  172,  sBoden  v.  Demwolf,  56  Fed.  846. 

15   L.    ed.   584.     Compare:    Harrison  9 The  Manhasset,  19  Fed.  430. 

v.  Hughes,  119  Fed.  997.  loThe  Corozal,  19  Fed.  655;  O'Con- 

2iDavis   v.   Adams,   102   Fed.   520,  nell  v.  One  etc.  bales    of    Hemp,   75 

42  C.   C.   A.   493;     The  Imogene   M.  Fed.  408;  The  Keystone,  31  Fed.  412; 

Terry,  19  Fed.  463;    The  Maryland,  The  Alanson  Sumner,  28  Fed.  670. 

19  Fed.  557;    The  City  of  New  Or-  HThe    Iona,    80    Fed.    933,    26   C. 

leans,  33  Fed.  683.  C.    A.    261;     The    Corozal,   19    Fed. 

iSee   The  Rapid  Transit,  52   Fed.  655. 

320.  1 201sen  v.  The  Edwin  Post,  6  Fed. 

2Davis  v.  Adams,  102  Fed.  520,  42  314. 

C.  C.  A.  493.  i3The  George  Taulane,  22  Fed.  799. 
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§  1202.     When  process  issued  and  by  whom  served. 

No  mesne  process  shall  issue  from  the  district  courts  in  any  civil 
cause  of  admiralty  and  maritime  jurisdiction  until  the  libel,  or 
libel  of  information,  shall  be  filed  in  the  clerk's  office  from  which 
such  process  is  to  issue.  All  process  shall  be  served  by  the  marshal 
or  by  his  deput}r,  or,  where  he  or  they  are  interested,  by  some  dis- 
creet and  disinterested  person  appointed  by  the  court. 
1st  admiralty  rule,  promulgated  December  Term,  1844. 

The  power  of  the  courts  of  admiralty  to  issue  process,  is  subject  to 
restraint  by  statute.is  and  to  such  rules  as  may  be  laid  down  by  the 
Supreme  Court. "  The  general  statutory  provisions  respecting  Federal 
process  and  its  form  have  been  elsewhere  considered.!  s  Original  process 
cannot  be  served  by  private  persons,  though  subpoenas  may  be."  Seizure 
of  the  res  and  publication  of  the  monition  is  equivalent  to  service  of 
process.  20  Monition  may  be  served  on  agent  of  nonresident  defendant 
in  accordance  with  the  State  law.i  The  general  subject  of  service  of 
process  from  the  Federal  courts  is  discussed  in  another  chapter.  2 

§  1203.     Process   of   arrest,    attachment   and   monition   in   suits 
in  personam. 

In  suits  in  personam  the  mesne  process  may  be  by  a  simple  war- 
rant of  arrest  of  the  person  of  the  defendant,  in  the  nature  of  a 
capias,  or  by  a  warrant  of  arrest  of  the  person  of  the  defendant, 
with  a  clause  therein,  that  if  he  cannot  be  found,  to  attach  his  goods 
and  chattels  to  the  amount  sued  for ;  or  if  such  property  cannot  be 
found,  to  attach  his  credits  and  effects  to  the  amount  sued  for  in 
the  hands  of  the  garnishees  named  therein  ;[aJ  or  by  a  simple  moni- 
tion, in  the  nature  of  a  summons  to  appear  and  answer  to  the  suit, 
as  the  libellant  shall,  in  his  libel  or  information,  pray  for  or  elect.™ 
2nd  admiralty  rule,  promulgated  December  Term,  1844. 

[a]     Arrest  and  attachment. 

The  rule  gives  a  choice  of  three  forms  of  process.  Of  these  the  first  is 
even  less  frequently  used  than  are  the  simple  monition  and  war- 
rant of  arrest  with  alternative  attachment.  As  is  elsewhere  shown  attach- 
ment as  a  means  of  compelling  appearance  by  an  absent  defendant,  usually 

i«U.  S.  v.  Schooner  Little  Charles,  20Taylor  v.  Carryl,  20  How.  599,  15 
1  Brock.  380,  Fed.  Cas.  No.  15,163.  L.  ed.  1028. 

"Marshall  v.  Bozin,  7  N.  Y.  Leg.  ilns.  Co.  of  N.  A.  v.  Leyland,  139 
Obs.,  Fed.  Cas.  No.  9,125.  Fed.  67. 

isAnte,  §§  836  et  seq.  2Ante,  §§856  et  seq. 

isSchwabaker  v.  Reilly,  2  Dill.  127, 
Fed.  Cas.  No.  12,501. 
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termed  process  of  foreign  attachment,  is  not  permitted  under  the  judiciary 
act,  in  the  Federal  courts  sitting  at  law  or  in  equity,  even  though  local 
State  laws  accord  the  remedy  in  the  State  courts.  *  It  was  at  first  considered 
that  the  Federal  courts  of  admiralty  were  similarly  restricted.5  But 
the  contrary  has  long  been  settled  and  the  right  of  attachment  amply  sus- 
tained.6  This  right  has  existed  in  admiralty  since  very  ancient  times  and 
is  not  dependent  upon  the  common  law  for  its  origin. "<  It  is  not  permitted, 
however,  until  a.  warrant  of  arrest  has  issued  and  it  is  shown  that  the  de- 
fendant is  out  of  the  jurisdiction  or  cannot  be  found.*  This  rule  is 
strictly  adhered  to  and  the  mere  fact  that  defendant  is  immune  from  ar- 
rest by  virtue  of  a  State  law  will  not  justify  attachment. 9  But  a  return 
of  the  marshall,  declaring  that  a,  reasonable  and  unsuccessful  effort  was 
made  to  serve  defendant  in  person,  may  not  be  disputed  for  the  purpose 
of  vacating  an  attachment.1"  Attachments  may  be  of  credits  and  effects 
in  the  hands  of  third  parties,  n  Ships  and  other  tangible  property  are- 
effects  within  the  meaning  of  the  rule.n% 

[bj     Monition. 

Monition  corresponds  generally  to  the  summons  in  an  ordinary  civil! 
suit  and  its  issuance  if  sought,  must  be  prayed  for  in  the  libel.  It  may  issue 
against  a  foreign  corporation  in  a,  district  where  that  corporation  has  a  lo- 
cal agent.  12  Service  of  monition  in  admiralty  which  conform  to  the  mode 
prescribed  by  a  State  statute  regulating  service  of  summons  in  the  State- 
courts,  will  be  held  good.  i 3  Service  by  leaving  a  copy  of  the  citation, 
with  a  servant  at  the  defendant's  residence  has  been  held  insufficient.it 

§  1204.     In  general  warrant  of  arrest  not  issued  for  more  than 
five  hundred  dollars. 

In  suits  in  personam,  no  warrant  of  arrest,  either  of  the  person 
or  property  of  the  defendant,  shall  issue  for  a  sum  exceeding  five- 

*  Ante,  §  853.  »The  Bremena  v.  Card,  38  Fed.  144. 

5Ex  parte  Graham,  3  Wash.  C.  C.        lollarriman  v.  Rockaway,  etc.  Co. 
456  Fed.  Cas.  No.   5,657;  Wilson  v.   5  Fed.  461. 

Pierce,  15  Law.  Rep.  137,  Fed.  Cas.        uManro    v.    Almeida,    10   Wheat. 

No.  17,826.  493,  6  L.  ed.  396.     In  Re  Louisville- 

6  Manro  v.  Almeida,  10  Wheat.  473,  Underwriters.   134  U.   S.   490,   33   L. 
6  L.  ed.  369;  Atkins  v.  Disentegrat-  ed.  991,  10  Sup.  Ct.  Rep.  587. 
ing  Co.  18  Wall.  272,  21  L.  ed.  841;        n^The  Alpena,  7  Fed.  361. 
New  Eng.  Ins.    Co.    v.    Detroit    etc.        i2In    Re    Louisville    Underwriters, 
Navigation  Co.  18  Wall  307,  21  L.  ed.  134  U.  S.  493,  33  L.  ed.  991,  10  Sup- 
846;  Cushing  v.  Laird,  107  U.  S.  69,  Ct.  Rep.  587:    See  ante,  §  1198. 
27  L.  ed.  391,  2  Sup.  Ct.    Rep.    196;        i3Insurance    Co.    v.    Leyland,    139' 
Devoe  Mfg.   Co.  v.  Petit,   108  U.   S.  Fed.    67;     In    re    Louisville    Under- 
401,  27  L.  ed.  764,  2  Sup.  Ct.  Rep.  writers,  134  U.  S.  493,;  33  L.  ed.  991,. 
894;  Ex  parte  Louisville  Underwrit-  10  Sup.  Ct.  Rep.  587;  Doe  v.  Spring- 
ers, 134  U.  S.  488,  33  L.  ed.  991,  10  field,    etc.    Co.    104   Fed.    686,   44   C 
Sup.  Ct.  Rep.  587.  C.  A.  128.    Compare  §  853,  ante. 

'Manro  v.  Almeida,  10  Wheat.  487-        ^Walker  v.  Hughes,  13-2  Fed.  885» 

493,  6  L.  ed.  369.  885. 
sChiea  v.  Conover,  36  Fed.  334. 
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hundred  dollars,  unless  by  the  special  order  of  the  court,  upon  affi- 
davit or  other  proper  proof  showing  the  propriety  thereof. 
7th  admiralty  rule  promulgated  December  term  1844. 

In  cases  where  a  less  amount  is  involved  the  warrant  will  be  issued  by 
the  clerk  as  matter  of  course. 

§  1205.     Bail  -in  cases  of  arrest,  stipulation  and  execution  there- 
on. 

In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues 
and  is  executed,  the  marshal  may  take  bail,  with  sufficient  sureties, 
from  the  party  arrested,  by  bond  or  stipulation,  upon  condition  that 
he  will  appear  in  the  suit  and  ajjide  by  all  orders  of  the  court, 
interlocutory  or  final,  in  the  cause,  and  pay  the  money  awarded  by 
the  final  decree  rendered  therein  in  the  court  to  which  the  process 
is  returnable,  or  in  an  appellate  court.  And  upon  such  bond  or 
stipulation  summary  process  of  execution  may  and  shall  be  issued 
against  the  principal  and  sureties  by  the  court  to  which  such  process 
is  returnable,  to  enforce  the  final  decree  so  rendered,  or  upon  ap- 
peal by  the  appellate  court. 

3rd  admiralty  rule  promulgated  December  term  1844. 

As  the  libellant  has  nothing  to  do  with  the  taking  of  bail  it  is  the  duty 
of  the  marshal  to  see  that  the  sureties  are  sufficient  and  that  the  stipula- 
tion is  duly  executed.  To  entitle  to  a  discharge  from  arrest  the  bond 
should  be  not  only  fox  costs,  but  also  sufficient  to  satisfy  decree  made 
against  claimant,^  in  the  court  which  shall  ultimately  decide  the  cause.is 
A  party  cannot  be  held  to  bail  in  two  places  at  the  same  time  for  the 
same  cause  of  action.  19  Upon  the  decree,  execution  issues  summarily 
against  stipulators,  their  submission  thereto  being  a  condition  to  such 
bonds.  20    The  form  and  execution  of  stipulations  are  elsewhere  considered.  1 

§  1206.  —  to  be  taken  whenever  required  by  laws  of  State. 

In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues 
and  is  executed,  bail  shall  be  taken  by  the  marshal  and  the  court 
in  those  eases  only  in  which  it  is  required  by  the  laws  of  the  State 
where  an  arrest  is  made  upon  similar  or  analogous  process  issuing 
from  the  State  courts. 

Part  of  47th  admiralty  rule  promulgated  December  term  1850.* 

^Gardner  v.  Isaacson,  Abb.  Adm.  i9Bingham  v.  Wilkins,  Crabbe,  50 

141,  Fed.  Cas.  No.  5,230.  Fed.  Cas.  No.  1,416. 

,,„  .,    ,  D,    ,            „  ,          _T-iii„  soGaines  v.  Travis,  Abb.  Adm.  422, 

isUmted  States  v.  Schooner  Little  -p  ,    „       -^     5  ion 

Charles,  1  Brock,  380,  Fed.  Cas.  No.       igee  post  §  1216. 
15,613.  4See  10  How.  v. 

1133 


f   1207  ADMIRALTY    PROCEDURE    IN    GENERAL.  [Code   Fed. 

The  rule,  as  a  whole,  both  the  foregoing  part,  and  that  part  dealing  with. 
imprisonment  for  debts  being  authorized  by  statute^  arrest  under  it 
has  the  effect  of  an  arrest  under  and  by  virtue  of  a  statute.1?  Bail  is  never 
allowed  in  Federal  proceedings  in  admiralty  where  it  would  be  refused  in  a 
State  court;  if,  however,  it  is  allowed  by  the  latter  it  may  be  demanded 
in  a  Federal  court  as  a  matter  of  right.*  Defendant  cannot  be  required  to 
give  a  bond  conditioned  for  the  payment  of  money  awarded  by  the  final 
decree,  where  under  the  laws  of  the  State  he  is  entitled  to  his  discharge 
from  arrest  merely  upon  giving  an  undertaking  that  "he  will  at  all  times 
render  himself  amenable  to  the  process  of  the  court."s 

§  1207.  —  result  where  imprisonment  for  debt  abolished. 

Imprisonment  for  debt,  on  process  issuing  out  of  the  admiralty 
court,  is  abolished,  in  all  cases  where,  by  the  laws  of  the  State  in 
which  the  court  is  held,  imprisonment  for  debt  has  been,  or  shall 
be  hereafter  abolished  upon  similar  or  analagous  process  issuing 
from  a  State  court. 

Part  of  47th  admiralty  rule  promulgated  December  term  1850.12 

It  would  seem  that  a  claim  for  unliquidated  damages  is  not  a  "debt" 
within  the  meaning  of  the  foregoing  section  of  the  rule,  and  hence  that 
admiralty  may  issue  warrant  for  arrest  in  such  cases,  although  the  State 
faw  prohibits  imprisonment  for  debt.13 

§  1208.  —  reduction  of  bail. 

In  all  suits  in  personam,  where  bail  is  taken,  the  court  may,  upon 
motion,  for  due  cause  shown,  reduce  the  amount  of  the  sum  con- 
tained in  the  bond  or  stipulation  therefor. 

Part  of  6th  admiralty  rule  promulgated  December  term  1844. 

The  omitted  portion  of  the  above  rule  provides  for  new  sureties  in  case 
of  insolvency.  14 

§  1209.     Duties  and  liabilities  of  garnishees  on  foreign  attach- 
ment. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  to 

sSee  post,  I  1207.  sstone  v.  Murphy,  86  Fed.  158. 

6R.  S.  §§  990,  991.     That  statute  i2See  10  How.  v. 

applies  to  admiralty  process,  see  The  1 3Uanson  v.  Fowle,   1    Sawy.  539, 

Carolina,  14  Fed.  424.  Fed.   Cas.   xVo.  6,042,  and  Bolden  v. 

'Gaines  v.  Travis,  Abb.  Adm.  422,  Jensen,  69  Fed.  746.     nut  see  contra 

Fed.   Cas.   No.    5,180;     Marshall    v.  the  Carolina,  14  Fed.  424,  Chiesa  v. 

Bazier,  7  N.  Y.  Leg.  Obs.  342,  Fed.  Conover,  36  Fed.  334,  and  The  Bre- 

Cas.   No.   9,125.         •  mena  v.   Card,  38  Fed.   144. 

sBeers  v.  Houghton,  9  Pet.  329,  9  uPost,  §  1224. 
L.  ed.  145. 
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answer  on  oath  or  solemn  affirmation  as  to  the  debts,  credits,  or 
effects  of  the  defendant  in  his  hands,  and  to  such  interrogatories 
touching  the  same  as  may  be  propounded  by  the  libellant;  and  if 
he  shall  refuse  or  neglect  so  to  do,  the  court  may  award  compulsory 
process  in  personam  against  him.  If  he  admits  any  debts,  credits, 
or  effects,  the  same  shall  be  held  in  his  hands,  liable  to  answer  the 
exigency  of  the  suit. 

37th  admiralty  rule,  promulgated  December  term,  1844. 

§  1210.     Process  by  arrest  of  ship,  etc.  in  suits  in  rem. 

In  all  cases  of  seizure,  and  in  other  suits  and  proceedings  in  rem , 
the  process,  unless  otherwise  provided  for  by  statute,  shall  be  by 
a  warrant  of  arrest  of  the  ship,  goods,  or  other  thing  to  be  arrested ; 
and  the  marshal  shall  thereupon  arrest  and  take  the  ship,  goods 
or  other  thing  into  his  possession  for  safe  custody, [al  and  shall 
cause  public  notice  thereof  and  of  the  time  assigned  for  the  return 
of  such  process  and  the  hearing  of  the  cause,  to  be  given  in  such 
newspaper  within  the  district  as  the  district  court  shall  order ;  and 
if  there  is  no  newspaper  published  therein,  then  in  such  other  pub- 
lic places  in  the  district  as  the  court  shall  direct.™ 
9th  admiralty  rule  promulgated  December  term  1844. 

[a]     Arrest  and  seizure. 

Suit  in  rem  is  in  substance,  »  suit  against  all  persons  having  any  inter- 
est in  the  res  and  all  are  bound  by  the  decree,  so  far  as  the  res  proceeded 
against  is  concerned.  The  same  cause  of  action  may  support  both  a  suit 
in  rem  and  a  suit  in  personam.  17  In  order  to  institute  and  perfect  proceed- 
ings in  rem,  it  is  necessary  that  the  thing  should  be  actually  or  construc- 
tively within  the  reach  of  the  court. is  Moreover,  the  thing  must  be  subject 
to  process.  As  the  sovereign  is  not  suable  except  by  consent,  19  government 
property  is  exempt,  though  it  must  clearly  appear  that  it  is  government 
property  and  in  possession  of  the  proper  persons.  20  Moreover,  exemption 
can  only  be  claimed  by  the  government  itself  or  its  agent.i  This  ex- 
emption will  also  be  extended  by  comity,  to  property  of  a  foreign  govern- 
ment in  the  public  service.2  It  has  also  been  held  against  public  policy  to 
permit  libellants  to  arrest  a  municipal  ice  boat  used  in  keeping  harbor 
waters  clear  and  disable  her  from  her  duties,  though  the  personal  liability 
of  her  owners  is  not  affected  by  this  exemption.  3 

"See  post,  §  1240,  et  seq.  lid. 

isThe  Brig  Ann,  9  Cranch,  291,  3  L.        2ld. 
ed.  735.  sThe  Fidelity,  16  Blatchf.  569  Fed. 

"Ante,  §2  [1].  Cas.   No.   4,758;   The  F.   C.   Latrobe, 

anting    v.    The    Tampico   &  Pro-  28  Fed.  377. 
j;resso.  16  Fed.  491. 
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Just  what  is  a  suffiicient  taking  of  the  res,  by  the  marshal,  in  order 
to  constitute  an  arrest  and  give  the  court  jurisdiction  is  not  entirely  clear 
and  would  seem  to  depend  on  the  nature  of  the  res  and  its  location. 
'Courts  have  gone  so  far  as  to  hold  that  where  the  res  was  in  possession 
of  the  port  collector  of  customs,  service  of  the  monition  upon  him  by  the 
marshal,  was  sufficients  On  the  other  hand  there  is  authority  holding  that 
there  must  be  exclusive  custody  and  control.  5  Service  of  copy  of  the 
monition  on  part  owner  of  a  vessel  and  at  the  residence  of  the  captain 
has  been  held  not  a  sufficient  seizure  while  service  on  holder  of  res  has 
been  held  sufficients  Where,  however,  the  vessel  is  already  in  the  custody 
■of  the  marshal  his  receipt  of  a  warrant  of  arrest  in  another  suit,  with  in- 
tent to  levy  it,  is  constructive  levy.  8  Arrest  is  unnecessary  where  the 
claimant  voluntarily  gives  a  stipulation,  and  the  court  has  jurisdiction  to 
proceed  just  as  if  the  vessel  had  been  first  seized,  and  the  stipulation 
then  given.  9  The  fact  that  the  warrant  did  not  properly  describe  the  prop- 
erty, is  immaterial  when  the  marshal  has  not  been  thereby  misled.io  If 
the  warrant  of  arrest  is  premature  the  arrest  will  be  retained,  and  compen- 
sation made  in  costs  for  the  fact  that  it  was  premature,  n  The  warrant 
of  arrest  must  be  regular  and  if  issued  by  the  clerk  in  the  absence  of  the 
judge  contrary  to  a.  rule  of  court,  it  is  void.  12  In  cases  also  where  the 
warrant  issues  as  of  course  on  the  filing  of  the  libel,  the  libellant  may  be 
held  for  damages,  where  he  might  have  known  that  he  had  no  right  to 
the  warrant.is  It  is  the  marshal's  duty  to  retain  the  specific  res  libeled, 
and  he  is  responsible  for  its  proper  custody. 

[b]    Notice  and  publication  thereof. 

Since  the  decree  in  an  action  in  rem  is  good  against  the  whole  world,  it 
is  only  just  that  the  marshal  should  give  notice  of  the  arrest,  and  publica- 
tion openly,  so  that  all  persons  interested  in  the  res  may  be  enabled  to  take 
the  proper  steps  to  protect  their  rights.16  Seizure  is  said  to  give  construc- 
tion notice  to  all  parties  interested.!  t  In  actions  in  rem  in  general  there 
is  no  stated  time  during  which  the  notice  must  be  published.  In  cases  of 
seizure,  however,  under  the  revenue  laws,  the  court  must  cause  fourteen 
days'  notice  to  be  given,  setting  forth  the  time  and  place  of  the  seizure, 

♦Two  Hundred  etc.  Tons  of  Salt,  5        1  oLands  v.  A  Cargo  of  Coal,  4  Fed. 

Fed.    216;     Jorgensen    v.    Casks    of  478. 
Cement,  40  Fed.  606.  nAmerican,     etc.     Barge    Co.    v. 

sTaylor  v.  Carryl,  20  How.  600,  15  Chesapeake  etc.  Co.  115  Fed.  669,  53 

L.  ed.  1030;  The  Rio  Grande,  23  Wall.  C.  C.  A.  301. 
464,  23  L.  ed.  159.  laDeas   v.   The   Berkeley,   58  Fed. 

sBrennan  v.  The  Anna  P.  Dorr,  4  Fed-  92°- 
Fed.  459.  isBnggs    etc.    Co.   v.   Fleming,  40 

I,o7nSTFVed0n.17HUndred  "^  T°M  °f  ^Sefln  re  Fassett,  142  U.  S.  482, 

Vk-  a-  i       f     ~  tt  _•       ^  35  L-  ed-  1088.  12  Sup.  a.  Rep.  295. 

sKodiak    etc    Co    v.  Haytian  Re-        i7The  Mary,  9  Cranch,  144,  3  L.  ed. 

public,  to  60  Fed.  292.  678.  Ge,ston^.  Hoyt>  3  Wn'eat  246) 

»The     Frank     Vanderkerchen,     87  4    L.    ed.    383.      The    commander-in- 

Fed-  763-  chief,  1  Wall.  52,  17  L.  ed.  612. 
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and  time  and  place  of  the  trial.  1 8  By  analogy  to  this  provision  it  is  the 
practice  of  the  Southern  District  of  New  York  to  require  the  same  publica- 
tion in  all  actions  in  rem. 

§  1211.  — how  possession  of  ship's  tackle  etc.  to  be  obtained 
from  third  persons 
In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  fur- 
niture, boats,  or  other  apprutenances,  if  such  tackle,  sails,  apparel, 
furniture,  boats,  or  other  appurtenances  are  in  the  possession  or 
custody  of  any  third  person,  the  court  may,  after  a  due  monition 
to  such  third  person,  and  a  hearing  of  the  cause,  if  any,  why  the 
same  should  not  be  delivered  over,  award  and  decree  that  the  same 
may  be  delivered  over  into  the  custody  of  the  marshal  or  other 
proper  officer,  if,  upon  the  hearing,  the  same  is  required  by  law  and 
justice. 

8th  admiralty  rule  promulgated  December  term,  1844. 

This  rule  also  applies  where  the  property  has  been  sold  by  the  third 
party,  and  the  court  may  require  the  one  holding  the  proceeds  to  pay  the 
same  into  court.  20 

§  1212.  — how  freight  money  and  other  property  brought  into 
court  in  suits  in  rem. 
In  ease  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other 
proceeding  in  rem,  where  freight  or  other  proceeds  of  property 
are  attached   to    or    are   bound   by   the    suit,    which    are   in   the 
hands  or  possession  of  any  person,  the  court  may,  upon  due  appli- 
cation, by  petition  of  the  party  interested,  require  the  party  charged 
with  the  possession  thereof  to  appear  and  show  cause  why  the  same 
should  not  be  brought  into  court  to  answer  the  exigency  of  the  suit ; 
and  if  no  sufficient  cause  be  shown,  the  court  may  order  the  same  to 
be  brought  into  court  to  answer  the  exigency  of  the  suit ;  and  upon 
failure  of  the  party  to  comply  with  the  order,  may  award  an  attach- 
ment, or  other  compulsive  process,  to  compel  obedience  thereto. 
38th  admiralty  rule  promulgated  December  term  1844. 

Generally  where  a  lien  exists  in  rem  it  attaches  to  freight  money  and 
other  proceeds,  as  well  as  to  the  res  itself.  3     The  proper  process  to  bring 

18R.  S.  §  923;  post,  §  1385.  Twelve  Dollars,  5  Fed.  Cas.  No.  674; 

aoT^e  George  Prescott,  1  Ben.  7  Sheppard  v.  Taylor,  5  Pet.  710,  8  h. 
Fed.  Cas.  No.  5,339.  ed.  282. 

'Church    v.     Seven    hundred    and 
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property  into  court  is  by  monition  and  not  by  execution  against  the  party 
in  possession.*     Payment  of  money  into  court  is  considered  elewhere.5 

§  1213.     Form  of  process  in  petitory  and  possessory  suits, 

In  all  petitory  and  possessory  suits  between  part  owners  or  ad- 
verse proprietors,  or  by  the  owners  of  a  ship  or  the  majority  thereof, 
against  the  master  of  a  ship,  for  the  ascertainment  of  the  title  and 
delivery  of  the  possession,  or  for  the  possession  only,  or  by  one  or 
more  part  owners  against  the  others  to  obtain  security  foi  the  re- 
turn of  the  ship  from  any  voyage  undertaken  without  their  con- 
sent, or  by  one  or  more  part  owners  against  the  others  to  obtain 
possession  of  the  ship  for  any  voyage,  upon  giving  security  for  the 
safe  return  thereof,  the  process  shall  be  by  an  arrest  of  the  ship, 
and  by  a  monition  to  the  adverse  party  or  parties  to  appear  and 
make  answer  to  the  suit. 

20th    admiralty    rule,    promulgated    1844. 

The  court  will  not  interfere  with  one  half  owners  possession  when  the 
other  who  had  charge  of  the  vessel  left  it  in  an  unsafe  condition.1?  The 
above  rule  contemplates  a  proceeding  that  is  both  in  personam  and  in  rem;S 
and  constitutes  the  only  case  for  which  the  admiralty  rules  permit  a  pro- 
ceeding against  the  ship  and  owner  in  the  same  libel.s 

♦The  Grand  Para,  10  Wheat  497,        sThe  S.   C.  Ives,  Newb.  205,  Fed. 

6  L.  ed.  375;  Sheppard  v.  Taylor,  5  Cas.  No.  7958;  Briggs  v.  Taylor,  84 

Pet.  675,  8  L.  ed.  269.  Fed.  683,  28  C.  C.  A.   518. 

6See  post,  §  1287.  sSee  The  Corsair,   145  U.  S.  342, 

'The  Ocean,  1   Sprague,  535  ied.  36  L.  ed.  729,  12  Sup.  Ct.  Rep.  949. 
Cas.  JNo.  10,401. 
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ADMIRALTY  STIPULATIONS,  SECURITY  AND  PROPERTY  OR  MONEY 

IN  CUSTODY. 

§  1216.     Stipulations — mode  of  giving  and  taking. 

§  1217.    — all  stipulations  to  be  so  given  And  taken. 

§  1218.     Power  of  judge  after  seizure  to  take  delivery  bond  in  vacation. 

§  1219.     Ship  arrested  to  be  delivered  to  claimant  on  stipulation  or  sold. 

§  1220.     On   receiving  bond,  marshal  to  stay   seizure  or  release  property 

seized. 
§  1221.    Right  to  give  stipulations  in  advance  of  suit,  to  prevent  seizures. 
§  1222.     Perishable   goods   seized,    to   be   sold    and   delivered   on   bond   to 

claimant. 
§  1223.     Bond  for  dissolution  of  attachment  and  execution  thereon. 
§  1124.    New  sureties  upon  bail  bond  or  stipulation  or  upon  attachment 

bond. 
§  1225.    When  defendant  to  give  security  for  costs. 
§  1226.     Security  for  costs  by  respondent  on  cross  libel. 
§  1227.     Stipulation  and  security  by  intervenors. 
§  1228.     Claimant  in  suits  in  rem  to  give  stipulation  for  costs. 
§  1229.     Stipulation  required  on   petition   of      claimant  or  respondent  in 

collision  cases. 
§  1230.     Money  in  registry  of  court,  how  and  where  deposited. 
§  1231.     Intervenors  for  money  in  registry  of  court. 

§  1216.     Stipulations — mode  of  giving  and  taking. 

Bonds,  or  stipulations  in  admiralty  suits,1*3-™  may  be  given  and 
taken  in  open  court,  or  at  chambers,  or  before  any  commissioner 
of  the  court  who  is  authorized  by  the  court  to  take  affidavits  of  bail 
and  depositions  in  cases  pending  before  the  court,  or  any  commis- 
sioner of  the  United  States  authorized  by  law  to  take  bail  and  affi- 
davits in  civil  cases. M 

Fifth  Admiralty  Rule  as  amended  May  6,  1872.1 

[a]     Stipulations  in  general. 

The  various  kinds  of  stipulations  in  admiralty  are  given  and  taken  in 
the  same  general  way,  and  sureties  are  required  in  all  cases.     A  deposit 

iSee  13  Wall.  xiv. 
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of  money  however  may  be  made  by  the  party  in  lieu  thereof.3  The  right 
of  admiralty  courts  to  take  nde-jussory  caution  or  stipulation  in  cases 
in  rem  seems  established,*  even  in  possessory  suits.s  It  has  also  been 
deemed  a  sound  exercise  of  discretion  to  allow  release  on  stipulation  in 
cases  of  seizure  for  forfeitures,  where  the  government  was  not  ready  for 
a  hearing  and  there  was  no  reason  to  suppose  that  the  vessel  would  again 
violate  the  law.s  The  stipulation  is  security  for  the  value  of  the  prop- 
erty,! o  except  in  attachment  proceedings  under  the  fourth  admiralty  rule 
when  it  would  seem  to  be  security  for  the  amount  of  the  claim.!  1  Stipu- 
lations are  interpreted  as  to  extent  of  responsibility  by  the  intention 
of  the  court  and  not  by  the  intention  of  the  parties.! 3  If  the  res  ar- 
rested is  still  in  custody  when  intervening  petitions  are  filed  it  cannot  be 
released  until  stipulation  is  given  to  answer  all  the  libels  on  file."  One 
stipulation  when  substituted  for  another,  does  not  become  inoperative  on 
appeal.!  5  Additional  security  has  been  ordered  by  the  court,!  6  but  it 
cannot  be  demanded  after  the  res  has  been  released  on  stipulation.!' 
Moreover  where  the  parties  have  agreed  on  stipulations  out  of  court  a 
motion  to  reduce  the  amount,  made  when  the  vessel  is  out  of  the  juris- 
diction and  before  the  hearing,  will  be  denied.! « 

[b]  —  form  of  stipulations. 

Stipulations  are  not  subject  to  rigid  rules.i  No  distinct  form  of  stipu- 
lation is  required  though  it  should  distinctly  assume  the  obligation. 
However  the  mere  omission  to  mention  the  sum  to  be  paid  in  ease  of 
default  does  not  render  a  stipulation  invalid. 2  When  a  vessel  is  seized 
on  an  invalid  warrant  of  arrest,  a  recital  in  the  stipulation  that 
the  claimant  and  his  surety  personally  appeared  and  submitted  them- 
selves to  the  jurisdiction  of  the  court  is  not  a  waiver  of  the  illegality 
and  does  not  operate  as  an  appearance  in  the  suit.  3  A  defect  in  the  exe- 
cution of  the  stipulation  is  deemed  waived  unless  excepted  to  before  the 
close  of  the  term  next  after  becoming  known.* 

3Seeante,  §  1215.  isThe  Beaconsfield,  158  U.  S.  311, 

*The   Alligator,   1   Gall.   145,   Fed.  39  L.  ed.  993,  15  Sup.  Ct.  Rep.  860. 

Cas.  No.  248.  i*The  Oregon,   158  U.   S.  210,  3fl 

5The  Poconoket,  61  Fed.  109.  L-  ed.  943,  15  Sup.  Ct.  Rep.  804. 

6The  Three  Friends.  78  Fed.   173.  "The  Lady  Pike,  96  United  States. 

See  also  United  States  v.  Ames,  99  U.       ?UV:     ■       "     '%.■  *  •  t.  r«      *   iii 
o    on    n,K  t     „i    one      x>  j.  mi  nMomson   v.    District  Court,  14 1 

Mary  N.  Hogan,  17  Fed.  813.  R       ^    gee  aho  ^    g  ^ 

"United  States  v.  Ames.  99  U.  S.  i7The  Mutual,  78  Fed.  144. 

39,  25  L.  ed.  295;  The  Palmyra,  12  igThe  Monarch,  30  Fed.  283. 

Wheat.  1,  6  L.  ed.  53.1 ;  The  Wanata,  iTne  Beaconsfield,  158  U.  S.  310,  39 

95  U.  S.    611    24    L     ed.    461;    The  L.  ed.  993.  15  Sup.  Ct.  Rep.  860. 

^ea,mer  ™ebb~  14  Wa"-  418'  20  L-  2The  Haytian  Republic,  154  U.  S. 

ed.  774;  The  Oregon,  158  U.  S.  209,  ns,  38  L.  Jed.  930    J4  Sup.  Ct.  Rep. 

39  L.  ed.  943,  15  Sup.  Ct.  Rep.  804;  goV 

The  Vanderkerchen,  87  Fed.  765.  ' '  aThe  Berkelev,  58  Fed.  920. 

uPope  v.  Seekworth.  46  Fed.  858.  4The  Infanta'  Abb.  Adra.  327,  Fed. 

See  ante.  §  1209.M  Cas.  JNo.  7,031. 
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[c]  —  effect  of  release  on  stipulation. 

Since  the  stipulation  is  a  mere  substitute  for  the  thing  itself,^  the  stip- 
ulators are  subject  to  the  exercise  of  all  the  powers  which  the  court  could 
exercise  if  the  property  were  still  in  its  custody.?  But  where  the  res  has 
once  been  delivered  to  the  owner  on  appraisement  and  stipulation,  he 
cannot  claim  that  it  is  of  less  value  in  his  hands,  or  that  he  has  dis- 
charged other  liens,  thereby  diminishing  the  value  for  which  the  owners 
were  personally  liable,  s  The  vessel  returns  to  the  claimant  subject  to  the 
liens  of  all  who  were  not  parties  to  the  action  before  the  discharge  was 
made.  And  the  same  rule  applies  where  only  part  of  the  res  has  been 
released.!  i  A  vessel  cannot  be  released  until  stipulation  is  given  covering 
all  the  libels  on  file;  12  but  when  once  released  a  new  warrant  of  arrest 
is  necessary  for  subsequent  libels.13  Where  however,  a  vessel  seized  for 
forfeiture,  has  once  been  released  on  bo»d,  it  cannot  be  rearrested  in  a 
different  district  under  a  libel  alleging  other  violations  committed  during 
the  same  period.!* 

[d]  —  rights  and  liabilities  of  stipulators  and  sureties. 

A  stipulation  continues  to  be  a  charge  against  the  obligors  until  the 
final  decree,  even  though  a  new  stipulation  has  been  entered  into  with  sure- 
ties on  appeal.i'  It  will  cover  costs  if  conditioned  to  respond  to  the  de- 
cree rendered,  even  though  a  cost  bond  has  also  been  given. is  A  bond 
running  to  cargo  owners  will  also  render  the  sureties  liable  to  the  insurer 
of  the  cargo. is  On  final  decrees  the  obligors  are  liable  for  interest  only 
from  its  date.zo  In  general  they  are  not  liable  for  interest  except  on  de- 
fault in  complying  with  the  terms  of  the  stipulation.!  The  right  of 
subrogation  exists  in  favor  of  the  surety  when  he  has  paid  the  decree.s 
Where  claimant  has  given  a  stipulation  in  a  large  sum  because  a  large 
or  excessive  amount  was  claimed  in  the  libel,  he  cannot  recover  from  libel- 
ant the  compensation  he  was  obliged  to  pay  the  sureties  for  the  ex- 
cessive bond.* 

«United  States   v.    Ames,  99  U.S.  ed.   943,   15  Sup.   St.  Rep.  804;   The 

36,  25  L.  ed.  295.  Oregon,  156  U.  S.  210,  39  L.  ed.  943, 

7The  Palmyra,  12  Wheat,  10,  6  L.  15  Sup.  Ct.  Rep.  804. 
ed.     531     The     Wanata,     95     U.    S.        i<The   Haytian  Republic,  59   Fed. 

611,  24  L.  ed.  261;  United  States  ».  476,  8  C.  C.  A.  182,  Affirming  57  Fed. 

Ames,  99  U.  S.  36,  26  L.  ed.  295.  508. 

«The  Ship  Virgin,  8  Pet.  554,  8  L.        "The  Belgenland,  16  Fed.  430. 
ed.  1036.  isThe  Madgie,  31   Fed.  926. 

ULangdon    Cheves,    2   Mason,    58,        "The  Livingstone,  104  Fed.  922. 
Fed.   Cas.  No.   8,063;    The   Union,   4        z«The  Manitoba,  122  U.  S.  102,  30 

Blatohf.  90,  Fed.  Cas.  No.  14,346;  The  L.  ed.  1095,  7  Sup.  Ct.  Rep.  1168. 
Antelope,  1  Ben.  521,  Fed.  Cas.  No.        iThe  Ann  Caroline,  2  Wall.  538, 17 

481;  The  Haytian  Republic,  57  Fed.  L.  ed.  768;  The  Webb,  14  Wall.  406, 

508;    Id.    154   U.    S.    118,   38   L.    ed.  20  L.   ed.  774;     The  Wanata,  95  U. 

930,  14  Sup.  >Ct.  Rep.  992;  The  Ore-  S.  600,  24  L.  ed.  461;  The  Sydney,  47 

gon,  158  U.  S.  186,  39  L.  ed.  943,  15  Fed.  260.     But  see  The  Belle,  5  Ben. 

Sup.  Ct.  Rep.  804.'  57,  Fed.  Oas.  No.  1,270. 

"Hawgood,   etc.   Co.   v.   Dingman,        3The  Madgie,  31  Fed.  928. 
94    Fed.    1014,   36   C.   C.   A.   627.  ''The  Stelvio,   30  Fed.   509. 

i3The  Oregon,  158  U.  S.  2rl0,  39  L. 
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The  obligation  of  a  stipulator  is  the  same  as  that  of  a  surety,  al- 
though not  subject  to  the  same  rigid  rules  of  common  law.6  And 
is  limited  to  the  terms  of  the  contract; 7  as  interpreted  by  the  court 
rather  than  by  the  parties,  s  Hence  stipulators  on  a  bond  for  the  release 
of  a  vessel  cannot  be  held  for  more  than  the  amount  assumed  in  the  stip- 
ulation as  the  value  of  the  vessel,  with  costs; 9  and  a  decree  in  excess  of 
that  sum  will  be  modified  accordingly.  io  Nor  can  stipulators  for  costs  or 
-value  be  held  beyond  the  amount  stipulated,  except  in  case  of  their  own 
default.ii  The  liability  of  stipulators  can  never  be  enlarged  so  as  to 
include  claims  of  intervenors  made  after  release.12  But  the  destruction 
of  the  res  does  not  discharge  the  obligors;  13  nor  are  sureties  discharged 
by  failure  to  file  formal  claim  or  the  omission  of  the  principal's  name  from 
the  bond.i*  And  where  a  joint  bond  is  given  by  two  alleged  owners  for 
Uie  release  of  the  vessel,  one  of  them  cannot  avoid  liability  by  pleading  that 
he  was  not  an  owner.i»  Nor  can  an  agent  signing  the  stipulation 
avoid  liability  by  pleading  his  agency.1 6 

The  liability  of  sureties  is  not  effected  by  any  amendments  which  the 
•court  has  power  to  allow.  20  So  where  actions  in  rem  and  in  personam  are 
'brought  jointly,  the  dismissal  as  to  the  master  and  pilot,  does  not  effect 
•the  liability  of  the  sureties  for  the  release  of  the  vessel.  1  Moreover  the 
substitution  of  the  real  party  in  interest  for  »  mere  nominal  party,  will 
not  avoid  the  stipulation.2  But,  the  introduction  of  a  new  cause  of  action 
is  something  which  the  sureties  were  not  bound  to  contemplate,  and  they 
•will  be  released.  3 

[e]     Mode  of  giving  and  taking. 

Stipulation  for  discharge  of  a.  vessel  must  be  taken  at  court  or  at 
chambers  and  never  by  the  clerk.7  Where  taken  before  the  judge  at  cham- 
bers, notice  thereof  must  be  given  to  the  marshal  by  writ  of  supersedeas 

sThe  Beaconsfield,   158  U.  S.   303,  i^Todd  v.  The  Tulchen,  2  Fed.  600. 

39  L.  ed.  993,  15  Sup.  Ct.  Bep.  860.  i5Gomila  v.  Oulliford,20  Fed.  734. 

'The  Ann   Caroline,   2   Wall.   548,  i6The  Maggie,  33  Fed.  591. 

17  L.  ed.  833.  zoNewell  v.  Norton,  3  Wall.  266,  18 

«The  Beaconsfield,   158  TJ.   S.   311,  L.  ed.  271 ;  United  States  v.  Moseley, 

39  L.  ed.  993,  15  Sup.  Ct.  Bep.  860.  8  Fed.  691,  7   Sawy.  265 ;   Boden  v. 

9The  Ann  Caroline,  2  Wall.  548,  17  Demwolf,    56    Fed.    846;     Fairgrieve 

L.  ed.  838.  v.  Insurance  Co.  112  Fed.  367,  50  C. 

lOThe  Steamer  Webb,  14  Wall.  418,  C.  A.  286. 

20  L.  ed.  774.  lNewell  v.  Norton,  3  Wall,  206,  18 

iiThe  Wanata,  95  U.  S.  605,  24  L.  L.  ed.  271. 

ed.  461.  2The  Beaconsfield,  158  U.  S.  310,  39 

izThe   Oregon,   158   U.   S.   206,   39  L.  ed.  993,  15  Sup.  Ct.  Rep.  860. 

L.  ed.  943,    15    Sup.    Ct.  Bep.  804;  3The  Beaconsfield,  158  U.  S.  311,  39 

The  Willamette,  70  Fed.  880,  18  C.  L.  ed.  993,  15  Sup.  Ct.  Rep.  860;  The 

C.  A.  366,  31  L.B.A.  715;    Griswold  lona,  80  Fed.  936. 

v.  The  T.  W.  Snook,  51  Fed.  244.  7The  Jeanie  Landles,  17  Fed.  91,  9 

isThe   Two   Marys,    16    Fed.    697;  Sawy.  102. 
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issued  by   the   clerk. 8     But   when   taken   before   a   commissioner   it   must 
be  given  to  the  marshal  by  order  issued  by  the  commissioner.  9 

§  1217.  —  all  stipulations  to  be  so  given  and  taken. 

The  stipulations  required  by  the  last  preceding  rule12  [regard- 
ing intervenors],  or  on  appeal,  or  in  any  other  admiralty  or  other 
maritime  proceeding,  shall  be  given  and  taken  in  the  manner  pre- 
scribed by  rule  fifth  as  amended.13 

Thirty-fifth  Admiralty  Rule,  as  amended  May  6,  1872.14 

§  1218.     Power  of  judge  after  seizure  to  take  delivery  bond  in 
vacation. 

In  any  cause  of  admiralty  and  maritime  jurisdiction,  or  other 
•case  of  seizure,  depending  in  any  court  of  the  United  States,  any 
judge  of  the  said  court,  in  vacation,  shall  have  the  same  authority 
to  order  any  vessel,  or  cargo,  or  other  property  to  be  delivered  to 
the  claimants,  upon  bail  or  bond,  or  to  be  sold  when  necessary,  as 
the  said  court  has  in  term  time,  and  to  appoint  appraisers,  and  ex- 
ercise every  other  incidental  power  necessary  to  the  complete  execu- 
tion of  the  authority  herein  granted;  and  the  recognizance  of  bail 
or  bond,  under  such  order,  may  be  executed  before  the  clerk  upon 
the  party's  producing  the  certificate  of  the  collector  of  the  district, 
of  the  sufficiency  of  the  security  offered ;  and  the  same  proceedings 
shall  be  had  in  case  of  said  order  of  delivery  or  of  sale,  as  are  had 
in  like  cases  when  ordered  in  term  time:  Provided,  That  upon 
-every  such  application,  either  for  an  order  of  delivery  or  of  sale, 
the  collector  and  the  attorney  of  the  district  shall  have  reasonable 
notice  in  cases  of  the  United  States,  and  the  party  or  counsel  in 
•all  other  cases. 

R.  S.  §  940,  U.  S.  Comp.  Stat.  1901,  p.  691. 

Other  statutory  provisions  respecting  the  powers  of  the  courts  of  ad- 
miralty in  vacation  are  contained  in  an  earlier  chapter,  u 

J  1219.     Ship  arrested  to  be  delivered  to  claimant  on  stipulation 
or  sold. 

In  like  manner  [i.  e.,  like  the  proceedings  for  delivery  of  perish- 

sThe  Jeanie  Landles,  17  Fed.  91,  9        i2See  post,  §  1227. 
Sawy.   102.  "Ante,  §  121 S. 

9The  Jeanie  Landles,  17  Fed.  91,  9        i*See  14  Wall.  xi. 
Sawy.   102.  is  Ante,  §§  183,  368. 
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able  goods1],  where  any  ship  shall  be  arrested,  the  same  may,  upon 
the  application  of  the  claimant,  be  delivered  to  him  upon  a  due 
appraisement,  to  be  had  under  the  direction  of  the  court,  upon  the 
claimant's  depositing  in  court  so  much  money  as  the  court  shall 
order,  or  upon  his  giving  a  stipulation,  with  sureties,  as  afore- 
said ;w  and  if  the  claimant  shall  decline  any  such  application  then 
the  court  may,  in  its  discretion,  upon  the  application  of  either  party, 
upon  due  cause  shown,  order  a  sale  of  such  ship,  and  the  proceeds 
thereof  to  be  brought  into  court  or  otherwise  disposed  of,  as  it 
may  deem  most  for  the  benefit  of  all  concerned.™ 

Eleventh  Admiralty  Rule,  promulgated  December  term,  1844. 

[a]  Delivery  on  appraisement  and  stipulation. 

The  right  of  the  claimant  to  have  vessel  released  on  stipulation  extends  to 
possessory  actions,3  and  has  even  been  allowed  in  cases  of  seizures  for 
forfeitures  under  the  United  States  laws.*  In  general  the  rule  is  designed 
to  apply  in  suits  to  recover  pecuniary  demands  and  should  not  be  ap- 
plied where  it  will  defeat  the  object  of  the  suit.  5  Where  ship  is  released  on 
stipulation  or  appraisement,  the  claimant  cannot  be  held  liable  to  any 
greater  extent,  nor  can  he  complain  that  the  ship  was  worthless.6  If 
however  appraisement  has  not  been  made,  he  may  show  that  the  stipula- 
tion was  given  under  a  misapprehension  either  as  to  the  nature  of  the  ob- 
ligation or  the  value  of  the  vessel,  and  it  may  be  reduced.'  Rearrest  of 
a  vessel  is  allowed  in  cases  of  misrepresentation  or  fraud,  or  improvident 
release,  before  judgment  only.8  Stipulation  may  be  made  by  any  or  all 
of  several  claimants,  but  only  those  signing  are  held  liable.  9  It  may  also 
be  made  by  a  stranger  to  the  libel,  and  he  is  bound  thereby. io  Where 
claimant  is  unable  to  make  stipulation  however  he  is  not,  entitled  to  have 
the  vessel  released,  even  where  the  suit  has  been  decided  in  his  favor 
and  the  libelant  has  appealed,  n  Where  there  is  a  dispute  as  to  the  value 
of  the  vessel,  which  is  less  than  the  libelants  claim,  the  bond  will  be  re- 
quired for  the  highest  amount  subject  to  the  libelants  right  to  show  the 
actual  value  on  final  hearing.12  The  general  subject  of  stipulations  is 
discussed  elsewhere.!  3 

[b]  Sale. 

The  sale  of  a  libeled  vessel  may  be  ordered  before  final  decree,  on  the 
claimant's  motion  where  the  libelant  does  not  object  after  due  notice." 

iPost,  §  1222.  8The  Hattie  Belle,  65  Fed.  119. 

'The  Poconoket,  61  Fed.  106.  9The  Zodiac,  5  Fed.  220 

'The  Three  Friends,  78  Fed.  173.  loBriggs   v.   Taylor,    84  Fed.   681, 

5The  Mary  N.  Hogan,  17  Fed.  813.  28  C.  C.  A.  518.     ' 

6The  Virgin,  8  Pet.  538,  8  L.  ed.  HTlie  Bark  Adolph,  5  Fed.  114. 

103,7 •       T  .  12The  Twilight,  138  Fed.  1005. 

7The  Ins,   100  Fed.   104,  40  C.  C.  is  See  post,  S§  1216,  et  seq. 

A-  301-  "The  Nevada,  85  Fed.  681. 
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The  price  realized  by  such  a  sale  would  not  establish  the  value  of  the  vessel 
in  a  suit  for  limitation  of  liability. is  Sale  of  property  and  proceeds 
generally  under  any  decree  of  admiralty  courts  is  discussed  elsewhere." 

§  1220.     On  receiving  bond,  marshal  to  stay  seizure  or  release 
property  seized. 

When  a  warrant  of  arrest  or  other  process  in  rem  is  issued  in  any 
cause  of  admiralty  jurisdiction,  except  in  cases  of  seizures  for  for- 
feiture under  any  law  of  the  United  States,  the  marshal  shall  stay 
the  execution  of  such  process,  or  discharge  the  property  arrested 
if  the  process  has  been  levied,  on  receiving  from  the  claimant  of 
the  property  a  bond  or  stipulation  in  double  the  amount  claimed 
by  the  libelant,  with  sufficient  surety,  to  be  approved  by  the  judge 
of  the  court  where  the  cause  is  pending,  or,  in  his  absence,  by  the 
collector  of  the  port,  conditioned  to  answer  the  decree  of  the  court 
in  such  cause.  Such  bond  or  stipulation  shall  be  returned  to  the 
court,  and  judgment  thereon,  against  both  the  principal  and  sure- 
ties, may  be  recovered  at  the  time  of  rendering  the  decree  in  the 
original  cause. 

Part  of  R.  S.  §  941,  U.  S.  Comp.  Stat.  1901,  p.  692. 

The  remainder  of  R.  S.  §  941  is  contained  in  the  next  section  of  the 
text.i  R.  S.  §  9382  provides  for  the  appraisement  and  delivery  of  property 
seized  by  the  government  for  violation  of  the  revenue  or  other  laws.  The 
above  provision  has  been  construed  as  merely  denning  the  power  of  the 
marshal  to  stay  admiralty  proceeding  and  not  that  of  the  court.  3  Con- 
sequently release  in  case  of  seizure  for  forfeiture  is  not  prohibited  and 
has  been  allowed.*  A  release  bond  for  a  vessel  seized  for  violation  of  the 
revenue  laws  which  contains  no  condition  and  is  for  double  the  value  of 
the  vessel,  as  if  drawn  under  the  above  section,  lias  been  held  valid  un- 
der R.  S.  §  938.5  A  bond  given  to  secure  the  release  of  a  vessel,  is  within 
the  requirements  of  this  section,  even  if  given  before  actual  arrest.  6  On 
stipulation  being  given  the  res  is  returned  to  the  owner;*  and  it  is  dis- 
charged of  the  lien  for  which  it  was  seized.s  It  is  still  subject  however 
to  previous  liens  and  subsequent  accruing  liens.  io  The  court  will  not 
order  a  redelivery  to  the  marshal. n     And  the  vessel  cannot  again  be  taken 

isldem.  BMunks   v.   Jackson,   66  Fed.  571, 

"See  post,  §  1285.  13  C.  C.  A.  641. 

iPost  S  1221  81  Brown,  270,  Fed.  Cas.  No.  10.- 

.Port,'  §  1387.  «£i  ™e  ™™.  4  Blatt*f-  90>  Fed' 

SThe  Three  Friends,  78  Fed.  173.  ^TheMutual.Vs  Fed.  144. 

4Id.  lOThe  Union,   4  Blatehf.   90,   Fed, 

BThe    Haytian    Republic.   57    Foil.  Oas.  No.  14,346. 

50S:  Affirmed  in  59  Fed.  476.  "Idem. 
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for  the  same  cause  of  action.12  Moreover  a  vessel  seized  under  libel  of 
forfeiture  and  released  on  bond  is  not  subject  to  reseizure  in  a  different 
district  under  a  libel  alleging  other  violations  committed  during  the  same 
period. is  The  right  of  the  vessel  owner  to  give  stipulation  and  retain 
possession  extends  under  the  above  section  to  possessory  actions  as  well 
as  others. I*  When  the  stipulation  is  unreasonable  or  exorbitant  it  may 
be  reduced  by  the  court  if  the  stipulation  agreement  is  made  under  the 
provisions  of  this  section,  but  it  is  otherwise  if  it  is  made  out  of  court.ii- 
The  question  of  release  of  vessel  on  appraisement  and  stipulation  has  been 
discussed  in  »  previous  section.17 

§  1221.     Right  to  give  stipulations  in  advance  of  suit,  to  pre- 
vent seizure. 

The  owner  of  any  vessel  may  cause  to  be  executed  and  delivered 
to  the  marshal  a  bond  or  stipulation,  with  sufficient  surety,  to  be 
approved  by  the  judge  of  the  court  in  which  he  is  marshal,  con- 
ditioned to  answer  the  decree  of  said  court  in  all  or  any  eases  that 
shall  thereafter  be  brought  in  said  court  against  the  said  vessel, 
and  thereupon  the  execution  of  all  such  process  against  said  ves- 
sel shall  be  stayed  so  long  as  the  amount  secured  by  said  bond  or 
stipulation  shall  be  at  least  double  the  aggregate  amount  claimed 
by  the  libelants  in  such  suits  which  shall  be  begun  and  pending 
.  against  said  vessel ;  and  like  judgments  and  remedies  may  be  had 
on  said  bond  or  stipulation  as  if  a  special  bond  or  stipulation  had 
been  filed  in  each  of  said  suits.  The  court  may  make  such  orders  as 
may  be  necessary  to  carry  this  section  into  effect,  and  especially  for 
the  giving  of  proper  notice  of  any  such  suit.  Such  bond  or  stipu- 
lation shall  be  indorsed  by  the  clerk  with  a  minute  of  the  suits 
wherein  process  is  so  stayed,  and  further  security  may  at  any  time 
be  required  by  the  court.  If  a  special  bond  or  stipulation  in  the 
particular  cause  shall  be  given  under  this  section,  the  liability  as 
io  said  cause  on  the  general  bond  or  stipulation  shall  cease. 

Amendment  added  to  R.  S.  §  941,  March  3,  1899,  c.  441,  30  Stat.  1354, 
TJ.  S.  Comp.  Stat.  1901,  p.  692. 

The  remainder  of  R.  S.  §  941  is  contained  in  a  previous  section  of  the 
text.i  The  above  portion  was  enacted  in  1899.  Its  purpose  was  "to  pre- 
vent the  blackmailing  of  vessels  by  seizing  them  just  as  they  are  leaving 
port."2     In  a  suit  between  joint  owners  for  the  partition  of  a  vessel,  the 

i2The  Mutual,  78  Fed.  144.  l7See   ante,   §    1215 

"The  Haytian  Republic,   59   Fed.        lAnte,  §  1220 
-476,  8  C:  C.  A.  182.  2See  H.  R.  report,  1691  (55th  Cong. 

"The  Poconoket,  61  Fed.  106.  3rd  Sess  ) 

mThe  Monarch,  30  Fed.  283. 
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respondent  may  give  bond  for  the  delivery  of  the  vessel  and  no  seizure 
will  be  made. 3 

§  1222.     Perishable  goods  seized,  to  be  sold  and  delivered  on  bond 
to  claimant. 

In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the 
same  are  perishable,  or  are  liable  to  deterioration,  decay,  or  injury, 
by  being  detained  in  custody  pending  the  suit,  the  court  may,  upon 
the  application  of  either  party,  in  its  discretion,  order  the  same  or 
so  much  thereof  to  be  sold  as  shall  be  perishable  or  liable  to  depre- 
ciation, decay,  or  injury;  and  the  proceeds,  or  so  much  thereof  as 
shall  be  a  full  security  to  satisfy  the  decree,  to  be  brought  into  court 
to  abide  the  event  of  the  suit;  or  the  court  may,  upon  the  applica- 
tion of  the  claimant,  order  a  delivery  thereof  to  him,  upon  a  due 
appraisement,  to  be  had  under  its  direction,  either  upon  the  claim- 
ant's depositing  in  court  so  much  money  as  the  court  shall  order, 
or  upon  his  giving  a  stipulation,  with  sureties,  in  such  sum  as  the 
court  shall  direct,  to  abide  by  and  pay  the  money  awarded  by  the 
final  decree  rendered  by  the  court,  or  the  appellate  court,  if  any 
appeal  intervenes,  as  the  one  or  the  other  course  shall  be  ordered  by 
the  court. 

Tenth  Admiralty  Rule,  promulgated  December  term,   1844. 

Where  the  res,  is  liable  to  deterioration  or  decay  the  proper  course  is 
to  apply  for  a  sale  of  the  same. 5  And  it  may  be  ordered  even  though  the 
question  at  issue  is  one  of  jurisdiction,  and  final  determination  may  be  had 
on  appeal  within  six  months.«  The  rule  is  also  applicable  to  proceedings 
for  limitation  of  liability,  notwithstanding  that  attachment  proceedings 
are  pending  against  the  res,  in  a  state  court.?  The  sale  of  property  *md 
proceeds  generally  under  any  admiralty  decree  is  discussed  elsewhere.  8 

§  1223.     Bond    for    dissolution    of    attachment    and    execution 
thereon. 

In  all  suits  in  personam,  where  goods  and  chattels,  or  credits  and 
effects,  are  attached  under  such  warrant  authorizing  the  same,  the 
attachment  may  be  dissolved  by  order  of  the  court  to  which  the  same 
warrant  is  returnable,  upon  the  defendant  whose  property  is  so  at- 
tached giving  a  bond  or  stipulation,  with  sufficient  sureties,  to 
abide  by  all  orders,  interlocutory  or  final,  of  the  court,  and  pay 

3The  Emma  B.  140  Fed.  770.  GThe   Willamette  Valley,  63   Fed. 

5  The  Nathandel  Hooper,   3   Sumn.    130. 
542,  Fed.  Cas.  No.  10,032.  7The  Mendota,  14  Fed.  358. 

8See  post,  §  1286. 
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the  amount  awarded  by  the  final  decree  rendered  in  the  court  to 
which  the  process  is  returnable,  or  in  any  appellate  court;  and 
upon  such  bond  or  stipulation,  summary  process  of  execution  shall 
and  may  be  issued  against  the  principal  and  sureties  by  the  court 
to  which  such  warrant  is  returnable,  to  enforce  the  final  decree  so 
rendered,  or  upon  appeal  by  the  appellate  court. 

Fourth  Admiralty  Rule,  promulgated  December  Term,  1844. 

On  stipulation  being  made  the  suit  proceeds  in  the  same  manner  as  if  the 
defendant  had  been  originally  arrested  and  served,  and  there  had  been  no 
attachment.  The  attachment  is  not  dissolved  by  a  subsequent  appear- 
ance of  the  defendant  and  an  offer  to  accept  service.12  The  stipulation  is 
a  substitute  for  the  amount  claimed  and  not  for  the  value  of  the  prop- 
erty, as  is  the  case  in  proceedings  other  than  by  attachment.^  Hence  at- 
tached property  cannot  be  released  on  stipulation  conditioned  for  the  pay- 
ment of  the  value  of  such  property  where  it  is  less  than  the  debt  sued  for.i* 
Stipulations  in  general  are  discussed  elsewhere.15  In  proceedings  in  rem 
as  well  as  in  personam,  execution  may  be  awarded  against  the  surety 
without  a  separate  suit.16  So  when  the  surety  satisfies  the  execution  he 
may  be  subrogated  to  the  rights  of  the  libelant.! ' 

§  1224.  New  sureties  upon  bail  bond  or  stipulation  or  upon  at- 
tachment bond. 
In  all  cases  where  a  bond  or  stipulation  is  taken  as  bail,  or  upon 
dissolving  an  attachment  of  property  as  aforesaid,1  if  either  of  the 
sureties  shall  become  insolvent  pending  the  suit,  new  sureties  may 
be  required  by  the  order  of  the  court,  to  be  given,  upon  motion,  and 
due  proof  thereof. 

Part  of  sixth  Admiralty  Rule,  promulgated  L844. 

The  foregoing  rule  does  not  cover  suits  in  rem,  but  it  has  been  followed 
and  applied  by  analogy  in  such  cases  under  the  general  power  which  rule 
462  gives  the  district  courts  to  regulate  their  practice.  3  New  sureties  have 
been  required  on  stipulations  in  rem  when  one  of  the  originals  has  died 
or  become  insolvent; *  although  the  court  has  no  power  to  require  an 
additional  bond  after  releasing  a  vessel  on  a  stipulation  duly  given  and  ac- 
cepted.5 

i2Harriman  v.  Rockaway,  etc.  Peer  it  e.  see  4th  Admiralty  rule,  ante, 

Co.  8  Fed.  94.  §  1223. 

"United  States  v.  Ames,  99  XJ.  S.  2Ante,  §  1197. 

35,  25  L.  ed.  296.  3The  Oity  of  Hairtforxl,  11  Fed.  89. 

uPope  v.  Seckworth,  46  Fed.  858.  <The  City  of  Hartford,  11  Fed.  89. 

"See  post,  §  1216,  et  seq.  See  also  The  Virgo,  13  Blatchf.  255, 

isMunks  v.  Jackson,  66  Fed.  571,  Fed.  Cas.  No.   16,976;   The  Fred  W. 

13  C.  C.  A.  641.  Lawrence.  88  Fed.  910 

I'The  Madgie,  31  Fed.  926.  5The   Mutual,  78  Fed     144 
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§  1225.     When  defendant  to  give  security  for  costs. 

In  all  cases  of  libels  in  personam,  the  court  may,  in  its  discretion, 
upon  the  appearance  of  the  defendant,  where  no  bail  has  been 
taken,  and  no  attachment  of  property  has  been  made  to  answer  the 
exigency  of  the  suit,  require  the  defendant  to  give  a  stipulation,  with 
sureties,  in  such  sum  as  the  court  shall  direct,  to  pay  all  costs  and 
expenses  which  shall  be  awarded  against  him  in  the  suit,  upon  the 
final  adjudication  thereof,  or  by  any  interlocutory  order  in  the  pro- 
gress of  the  suit. 

Twenty-fifth   Admiralty   Rule,   promulgated   1844. 

By  the  usual  admiralty  practice  a  stipulation  for  costs  is  generally  re 
quired  from  the  defendant  on  his  appearing  and  answering  in  an  action 
in  personam.  9  If  however  he  appears  without  it  and  no  exception  is 
taken  security  is  thereby  waived. io 

§  1226.     Security  for  costs  by  respondent  on  cross  libel. 

Whenever  a  cross  libel  is  filed  upon  any  counter-claim,  arising 
out  of  the  same  cause  of  action  for  which  the  original  libel  was 
filed,  the  respondents  in  the  cross  libel  shall  give  security  in  the 
usual  amount  and  form,  to  respond  in  damages,  as  claimed  in  said 
cross  libel,  unless  the  court,  on  cause  shown,  shall  otherwise  direct ; 
and  all  proceedings  upon  the  original  libel  shall  be  stayed  until 
such  security  shall  be  given. 

Fifty-third  Admiralty  Rule,  promulgated  December  Term,  1888.15 

The  rule  as  to  cross  libels  is  given  elsewhere.17  The  object  of  the  rule 
is  not  merely  to  compel  an  appearance,  but  to  place  the  parties  on  an 
equality.is  It  apparently  does  not  apply  to  suits  in  personam,  since  the 
defendant  in  such  suits  gives  no  security,  and  it  would  be  unjust  to  demand 
it  from  the  respondent  in  the  cross  libel.13  Where  however  attachment  is 
made  in  a  suit  in  personam,  the  rule  has  been  held  to  apply,  the  proceed- 
ing being  then  in  effect  a  proceeding  in  rem.  20  Whether  or  not  security 
shall  be  required  rests  with  the  court.  Financial  embarrassment  has  been 
held  not  sufficient  cause  for  reducing  the  security  required. 1  And  the  court 
has  refused  to  order  security  given  where  there  was  unreasonable  delay 
in  making  the  demand.2     Such  refusal  is  not  ordinarily  reviewable.s     The 

sRawson  v.  Lyon.   15  Fed.  831.  etc.  Co.  v.  Luckenbadi,   (D.  C.)   332. 

loPharo  v.  Smith,  18  How.  Pr.  47,  20Lochmore  S.  S.  Co.  v.  Hagar,  78 

Fed.  Cas.  Xo.  11,062.  Fed.  642. 

isSee  7  Wall.  v.  iCompagnie  Umiverselle,  etc.  v.  Bel- 

I'Post.  §  1272.  loni.  45  Fed.  587. 

i8Lochmore  S.  S.  Co.  v.  Hagar,  78  2  Franklin,    etc.    Refining    Co.     v. 

Fed.  642.  Flinch,  66  Fed.  342. 

i»Franklin.    etc.    Refining    Co.    v.  sFranklin.     etc.     Refining    Co.    v. 

Funch,  66  Fed.  343.     But  see,  Morse,  Funch,  73  Fed.  844,  20  C.  C.  A.  61, 
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fact  that  original  libelant  is  the  master  and  not  owner  will  not  excuse 
him  from  giving  security  in  cross  libel.4  Respondents  in  the  cross  libel 
are  required  to  give  security  when  the  vessel  is  still  in  custody,  as  well 
as  when  it  has  been  released  on  stipulation. 5  Until  security  is  given,  pro- 
ceedings will  be  stayed  on  the  original  suit.  An  appeal  from  an  order 
however,  refusing  an  application  for  security  does  not  suspend  proceedings.* 

§  1227.     Stipulation  and  security  by  interveners. 

Every  such  intervenor  [as  is  mentioned  in  the  34th  admiralty 
rule7]  shall  be  required,  upon  filing  his  allegations,  to  give  a  stipula- 
tion, with  sureties,  to  abide  by  the  final  decree  rendered  in  the 
cause,  and  to  pay  all  such  costs  and  expenses  and  damages  as  shall 
be  awarded  by  the  court  upon  the  final  decree,  whether  it  is  ren- 
dered in  the  original  or  appellate  court. 
Part  of  thirty-fourth  Admiralty  Rule. 

The  thirty-fifth  Admiralty  rule  prescribes  the  mode  of  taking  such  stipu- 
lations.' The  remainder  of  rule  34  is  given  elsewhere.  io  On  suit  to  recover 
a  vessel  seized  by  State  officers,  the  State  may  appear  and  answer  without 
filing  the  stipulation  for  costs  above  provided. n 

§  1228.     Claimant  in  suits  in  rem  to  give  stipulation  for  costs. 

Upon  putting  in  such  claim  [i.  e.,  a  claim  by  or  on  behalf  of  the 

owner  in  suits  in  rem],  the  claimant  shall  file  a  stipulation,  with 

sureties,  in  such  sum  as  the  courts  shall  direct,  for  the  payment  of 

all  costs  and  expenses  which  shall  be  awarded  against  him  by  the 

final  decree  of  the  court,  or,  upon  an  appeal,  by  the  appellate  court. 

Part  of  Twenty-sixth  Admiralty  Rule,  promulgated  December  Term, 

1844. 

The  remainder  of  the  rule  is  given  elsewhere.!  4  Where  an  owner  gives 
a  stipulation  for  costs  he  is  liable  only  for  costs  properly  incident  to  the 
contest,  is 

§  1229.     Stipulation  required  on  petition  of  claimant  or  respond- 
ent in  collision  cases. 
Every  such  petitioner   [i.  e.,  every  claimant  or  respondent  in  a 
collision  case  who  petitions  to  bring  in  other  parties  alleged  in 
fault]  shall,  upon  filing  his  petition,  give  a  stipulation,  with  suffi- 

<01d  Dom.  S.  S.  Co.  v.  Kufahl,  100  Franklin,  etc.  Refining  Co.  v.  Funch, 

Fed.  331.  73  Fed.  844. 

6n,mpresa,  etc.  Vapor  v.  North,  etc.        7See  P°st,  §  1268. 
Steam  Navigation  Co.  16  Fed   50-'  9^ee  ante>  §  1217. 

FeaThCa?eT  IS%\  ^  T'        ^UJton,  144  Fed.  560. 
Fed.   Gas.   No.   5,334;     The   Ping   On         l4Post    §   1258 

v.  Blethen,  7  Sawy.  483,  11  Fed.  607:         i5The  Vernon,  36  Fed  113 
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cient  sureties,  to  pay  to  the  libelant  and  to  any  claimant  or  new 
party  brought  in  by  virtue  of  such  process,  all  such  costs,  damages, 
and  expenses  as  shall  be  awarded  against  the  petitioner  by  the  court 
upon  the  final  decree,  whether  rendered  in  the  original  or  appellate 
court;  and  any  such  claimant  or  new  party  shall  give  the  same 
bond  or  stipulations  which  are  required  in  like  cases  from  parties 
brought  in  under  process  issued  on  the  prayer  of  a  libelant. 

Part  of  Fifty -ninth  Admiralty  Rule,  promulgated  March  2.6,  1883.19 

The  first  part  of  the  Fifty-ninth  Rule  prescribes  the  right  of  a  claimant 
or  respondent  to  file  a  petition  impleading  others  at  fault  in  a  collision 

case.  20 

§  1230.  Money  in  registry  of  court,  how  and  where  deposited. 

All  moneys  paid  into  the  registry  of  the  court  shall  be  deposited 
in  some  bank  designated  by  the  court,  and  shall  be  so  deposited 
m  the  name  of  the  court,  and  shall  not  be  drawn  out,  except  by 
check  or  checks  signed  by  a  judge  of  the  court  and  countersigned 
by  the  clerk,  stating  on  whose  account  and  for  whose  use  it  is  drawn, 
and  in  what  suit  and  out  of  what  fund  in  particular  it  is  paid. 
The  clerk  shall  keep  a  regular  book,  containing  a  memorandum  and 
copy  of  all  the  checks  so  drawn  and  the  date  thereof. 

Forty-second  Admiralty  Rule,  promulgated  December  term,  1844. 

§  1231.     Intervenors  for  money  in  registry  of  court. 

Any  person  having  an  interest  in  any  proceeds  in  the  registry 
of  the  court  shall  have  a  right,  by  petition  and  summary  proceed- 
ings, to  intervene  pro  interesse  suo  for  a  delivery  thereof  to  him; 
and  upon  due  notice  to  the  adverse  parties,  if  any,  the  court  shall 
and  may  proceed  summarily  to  hear  and  decide  thereon,  and  to  de- 
cree therein  according  to  law  and  justice. [a]"[b:l  And  if  such  peti- 
tion or  claim  shall  be  deserted,  or,  upon  a  hearing,  be  dismissed,  the 
court  may,  in  its  discretion,  award  costs  against  the  petitioner  in 
favor  of  the  adverse  party. 

Forty-third  Amiralty  Rule,  promulgated  December  Term,  1844. 

[a]    In  general. 

Intervenors  are  guilty  of  laches  only  when  there  is  such  delay  as  is 
inconsistent  with  good  faith  or  operates  to  the  injury  of  the  party  pro- 
ceeded against.5     The  court  has  general  power  on  the  sale  of  the  vessel 

i»112  U.  S.  743.  BThe  Oregon,  73  Fed.  852. 

zoPost.  §  1272. 
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and  the  payment  of  the  funds  into  the  registry  to  determine  the  claims 
and  distribute  the  proceeds  to  all  those  who  can  show  a  vested  interest, 
no  matter  how  their  claims  originated.6  The  court  proceeds  on  the  general 
principles  of  equity  in  such  cases.'  The  claim  or  interest  of  the  intervenor 
must  however  not  only  be  vested,  but  it  must  be  in  the  nature  of 
a  Hen  either  legal  or  equitable,  s  And  it  must  be  specific  and  not 
general. 10  So  where  the  contract  is  merely  personal,  as  a  debt  of 
the  owner,  no  specific  lien  or  claim  can  be  asserted,  n  A  mere  personal 
claim  for  damages  gives  no  right  to  intervene  against  a  fund.  12  Proof 
of  the  right  of  the.  party  to  any  part  of  the  fund  may  be  required  by  the 
court."  Although  the  claim  is  enforceable  under  the  rule  whether  it  is  a, 
maritime  or  nonmaritime  lien,  nevertheless  the  former  are  given  precedence 
over  the  latter"  and  some  cases  have  held  that  non-maritime  liens  can- 
not be  enforced  at  all  under  the  rule  without  the  consent  of  the  vessel 
owner.17  In  a  collision  case  when  the  vessel  was  libeled  and  sold,  the 
owners  were  held  estopped  from  denying  the  right  of  the  representatives 
of  the  parties  killed  to  share  in  the  proceeds  of  the  fund,  although  no 
lien  existed,  the  owner  having  by  petition  enjoined  such  representatives 
from  suing  elsewhere,  thus  admitting  their  right  to  sue. is  The  above 
Admiralty  rule  does  not  authorize  a,  summary  hearing  of  claims  against 
the  fund,  prior  to  the  taking  of  proceedings  for  distribution  by  the  clerk 
or  commissioner  under  Admiralty  Rules  57  and  58.*' 

[b]     Priorities. 

By  the  maritime  law  the  creditor  first  filing  the  libel  and  arresting  the 
vessel  does  not  thereby  acquire  the  right  to  have  his  debt  paid  in  full  to 
the  exclusion  of  the  other  creditors  whose  debts  are  of  the  same  rank  and 
equal  merit  provided  they  intervene  and  prove  their  debts  before  or  at  the 
time  of  the  final  decree.  2  Where  however  the  defendant  is  in  default, 
but  decree  has  not  been  entered  on  account  of  absence  of  the  judge  any 

6The  Lottawana,  21  Wall.  558,  22  "Sheldrake   v.   The   Ohatfield,    52 

L.  ed.  654;   Sehucfoardt  v.  Babbidge,  Fed.  495;  Brackett  v.  Hercules,  Gdlp 

19  How.  239,  16  L.  ed.  625;  The  Al-  184,  Fed.   Cas.  No.  1,762.     See  also 

bert  Schultz,  12  Fed.  156;  The  Tem-  The  Balize,  52  Fed.  414. 

plar,  59  Fed.  208;  The  Katie  O'Neil,  "Miller   v.   The  Peerless,  45   Fed 

65  Fed.   113;   The  Advance,  63   Fed.  491. 

706;  The  Elmbank,  72  Fed.  611;  The  "Dent  v.  Radmann,  1  Fed    882 

E.  V.  Mundy,  22  Fed.  173;  Petrie  v.  "The  Guiding  Star,   18   Fed    267 

The  Coal   Bluff  No.   2,   3   Fed.   531;  The  City  of  Tawas,  3  Fed.  170-  The 

The  Illinois,  2  Flipp,  432,  Fed.  Cas.  Allianca,  65  Fed.  245. 

No.   7,005;    The   Ship   Panama,   Olc.  "The  Lottawanna,   20   Wall     220 

343,  Fed.  Cas.  No.  10,703;  Furness  v.  22  L.  ed.  259;  The  Lydia  A.  Harvey' 

Magoun,  Olc.  55,  Fed.  Cas.  No.  5,163.  84   Fed.   1001.     See   also,   The   Wyo- 

7The  Guiding  Star,   18   Fed.   263;  ming,  37  Fed.  544. 

The  Willamette  Valley,  76  Fed.  842.  is  Jones   v.    St.    Nicholas    49    Fed 

8The  Albert  Schultz.  12  Fed.  156;  671. 

The  Edith,  94  U.  S.  523,  24  L.  ed.  168.  "The  Chief,  142  Fed.  352. 

"The     Lottowanna,  21  Wall.  558,  2The   Arcturas.    18    Fed.    743:    The 

22  L.  ed.  654;  The  Peerless,  45  Fed.  Lady  Boone,  21  Fed.  731;  The  J.  W. 

493-  Tucker,  20  Fed.  129. 
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maritime  claimant  who  comes  in  afterward  by  petition  does  so  subject  to 
the  libel  and  cannot  be  paid  until  libelant  is  paid  in  full.3  Claims  of  the 
same  merit  are  classified  according  to  the  years  in  which  they  accrue  and 
those  of  a  later  year  are  paid  in  preference  to  those  of  a  former.  *  A  claim 
of  an  inferior  class  is  not  entitled  to  payment  in  preference  to  a  claim  of  a 
superior  class  because  the  former  happens  to  be  in  decree  before  the  latter 
is  filed.5  A  claim  not  filed  until  after  the  report  of  the  clerk  classifying 
claims  is  made,  should  be  postponed  until  after  all  other  claims  are 
paid.  And  when  final  order  of  distribution  is  made  all  claims  not  then  in 
decree  should  be  disregarded.  6  In  general,  claims  against  the  proceeds  of 
sales  in  cases  arising  upon  the  lakes  are  usually  paid  in  the  following  order ; 
(1)  costs  of  sale  and  those  incident  to  the  custody  of  the  vessel;  (2) 
seaman's  wages  unless  there  be  subsequent  salvage;  (3)  claim  for  towage 
and  necessaries  furnished  in  a  fofeign  port;  (4)  claims  for  supplies  and 
materials  furnished  in  the  home  port,  for  which  a  lien  is  given  by  the 
State   law;    (5)    mortgages. 7 

3The  Sea  Lark,  34  Fed.  52.  6  Idem;  see  also,  The  J.  W.  Tucker, 

<The  City  of  Tawas,  3  Fed.  170.         20  Fed.  129. 

5The  City  of  Tawas,  3  Fed.  170.  'The  City  of  Tawas,  3  Fed.  170. 
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FORM  AND  ELECTION  OF  REMEDIES  IN  REM  AND  IN  PERSONAM. 

S  1239.  In  general  as  to  remedy  in  rem  and  in  personam. 

§  1240.  Materialmen  may  proceed  in  rem  or  in  personam. 

§  1241.  Choice  of  remedies  in  suits  for  mariner's  wages. 

§  1242.  — in  suits  for  pilotage. 

§  1243.  — in  suits  for  damages  by  collision. 

§  1244.  Right  to  implead  other  persons  or  vessels  in  collision  cases. 

§  1245.  Suits  for  assault  in  personam  only. 

§  1246.  Choice  of  remedies  in  suits  for  maritime  hypothecation. 

§  1247.  Suits  on  bottomry  bonds  generally  in  rem  only. 

§  1248.  Salvage  suits  in  rem  or  in  personam. 

§  1239.     In  general  as  to  remedy  in  rem  and  in  personam. 

The  admiralty  rules  contained  in  this  chapter  provide  the  form 
of  remedy  whether  in  personam  or  in  rem,  or  both,  which  a  party 
libelant  may  pursue  in  certain  kinds  of  admiralty  causes.  Eule  20 
contained  in  another  chapter,1  in  effect  prescribes  the  form  of 
remedy  in  petitory  and  possessory  suits.  These  various  rules  are 
largely  declaratory  of  general  principles  previously  settled  in  ad- 
miralty jurisprudence.  In  other  cases  not  covered  by  the  rules, 
these  general  principles  must  still  be  resorted  to. 
Author's  section. 

The  rules  from  12  to  20  contained  in  this  chapter  are  "little  more  than 
a  recognition  and  formulation  of  the  previous  practice  of  courts  of  Admir- 
alty in  this  country  and  in  England."  2  Since  the  admiralty  rules  have 
the  force  and  effect  of  law,3  it  follows  that  their  enumeration  of  the  form 
of  remedy  in  the  various  cases  set  forth  in  this  chapter,  with  the 
option  of  proceeding  in  rem  or  in  personam  or  both,  must  operate  in  such 
cases,  as  a  denial  of  any  other  than  the  enumerated  remedies  or  of  any 
option   as  to  the   form   of   remedy    save   where   such    election   is    given.4 

lAnte,  §  1213.  4See  The  Sabine,  101  U.  S.  388,  25 

2The  Corsair,  145  IT.  S.  342,  36  L.  L.  ed.  982;  Newell  v.  Norton,  3  Wall, 

ed.   729,  12  Sup.  CI.  Rep.  949.  266,    18    L.    ed.    273;     The    Richard 

3Ante,  §  119(5.    See  The  J.  F.  War-  Doane.  2  Ben.  112.  Fed.  Cas.  Xo.  11.- 

ner,   22   Fed.   343;    The   Corsair,    145  765;   The  Ethel.  6fi   Fed.  341.  342.  t: 

U.  S.  342,  36  L.  ed.  729,  12  Sup.  Ct.  C  C.  A.  504;   Morris  v  Bartlett,  10c* 

Rep.  949.  Fed.  677.  47  C.  C.  A.  578. 
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Actions  in  rem  and  in  personam  may  not  be  joined  wher.e  the  admiralty 
rules  provide  for  either  form  but  not  the  joining  of  both.5  But  in  other 
cases  not  covered  by  the  rules,  the  question  whether  libels  both  in  rem  and 
in  personam  will  lie,  depends  upon  the  general  principles  of  admiralty  and 
upon  the  local  rules  of  a  particular  district  as  sanctioned  by  the  46th'  Ad- 
miralty rule,  s  A  libel  both  in  rem  and  in  personam  has  been  permitted  in 
cases  of  charter  parties  and  contracts  of  affreightment  as  to  which  the  Su- 
preme Court's  Admiralty  Rules  are  silent; 9  though  such  joint  libel  will  not 
lie  if  the  contract  of  affreightment  or  the  charter  party  is  wholly  executory 
because  no  lien  exists  in  such  a  case.n  It  is  also  true  that  no  lien  exists 
and  therefore  no  right  to  proceed  in  rem  in  cases  of  executory  contracts  of 
towage,  i 2 

§  1240.     Material  men  may  proceed  in  rem  or  in  presonam. 

In  all  suits  by  materialmen  for   supplies  or  repairs,  or  other 
necessaries,  the  libelant  may  proceed  against  the  ship  and  freight 
in  rem,  or  against  the  master  or  owner  alone  in  personam. 
Twelfth  Admiralty  Rule,  as  amended  May  6,  1872. 

The  rule  was  first  promulgated  in  1844, 1 5  and  has  been  twice  amended. 
Originally  it  authorized  a,  suit  by  material  men  for  repairs  or  supplies 
rendered  to  a  foreign  ship  or  a  ship  in  a  foreign  port  and  the  procedure  was 
either  in  rem  or  in  personam.  It  also  provided  that  proceeding  in  rem 
could  be  brought  in  cases  of  domestic  ships  where  a  lien  was  given  by 
local  law.is  Prior  cases  on  the  subject  are  in  accord  with  the  rule  thus 
laid  down  and  probably  led  to  its  adoption. it  The  interpretation  of  the 
local  laws  regarding  liens  however  caused  the  courts  much  embarrassment 
and  the  rule   was  amended  in   1859,18   whereby  proceedings   in  personam 

=See    The  Corsair,  145  U.  S.  335,  Director.   26   Fed.   710;    The  Clatsop 

36  L.  ed.  727,  12  Sup.   Ct.  Rep.  049:  Chief,  8  Fed.  164,  7  Sawy.  274;  Du- 

The  Alida,   12  Fed.  343:   The  Ethel  mois   v.   The   Baracoa,    14   Fed.    102: 

66  Fed.  340,  Morris  a.   Bartlott,   108  and  cases  cited.     But  see  The  Thos. 

Fed.  677,  47  C.  C.  A.  578.  P.   Sheldon,   113   Fed.  779;     Citizens 

'Ante,  §  1197.  Bank  v.  Nantucket,  etc.  Co.  2  Story, 

8The   Zenobia,    1    Abb.    Adm.    48,  57,  Fed.  Cas.  No.  2,730;   The  Alida, 

Fed.   Cas.    No.    18,208;     Vaughan   v.  12  Fed.  343. 

630  Casks,  7  Ben.  506;    Fed.  Cas.  No.  nVandewater    v.    Mills,    19  How. 

16,900;    The  J.   F.  Warner,  22  Fed.  91.  15  L.  ed.  557. 

343;  The  Hudson,  15  Fed.  162,  176;  i2The  Monte  A.  12  Fed.  331.     See 

Heney   v.   Josie,    59    Fed.   782;    The  Jacoby  v.  The  Eugene,  83  Fed.  222; 

Monte  A.    12    Fed.    331.     See    The  also  Tim  Director.  26  Fed.  708. 

Corsair,    145    V.   S.    335,  342,  36  L.  i5See  How.  3. 

ed.   726,  729.   12   Sup.   Ct.   Rep.   Mil,  "See  The  Madrid,  40  Fed.  677. 

where  it  is  said  that  joint  libel   in  i "The  General  Smith.  4  Wheat.  443, 

rem  and  in  personam  mav  perhaps  lie  4  L.  ed.  609;   Peyroux  v.  Howard,  7 

in     cases     not     falling  'within    the  Pet.  324,  8  L.  ed.  701. 

,.u]es  is  See   Maguire   v.   Card,   21   How. 

sThe  Monte  A.   12  Fed.  336;   The  251,  16  L.  ed.  118;  The  Steamer  St. 
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instead  of  in  rem  were  allowed  in  all  eases  under  the  rule  against  domestic 
ships.  A  second  amendment  was  made  in  1872  and  as  the  rule  now  stands 
the  material  men  have  in  all  cases  their  option  to  proceed  either  in  rem  or 
in  personam.  19  So  where  a  lien  exists  no  matter  by  what  law,  the  rule 
removes  all  obstacles  to  a  proceeding  in  rem.  20  And  where  no  lien  exists, 
suit  may  be  brought  in  personam. 1  A  libel  in  rem  based  on  a  State's  stat- 
ute and  commenced  prior  to  the  amendment  of  1859  was  held  maintainable.  2 
The  remedy  of  the  material  men  is  always  threefold;  against  the  ship 
and  freight  in  rem,  or  against  the  master  or  against  the  owner  in  personam.  3 

§  1241.     Choice  of  remedies  in  suits  for  mariner's  wages. 

In  all  suits  for  mariners'  wages,  the  libelant  may  proceed  against 
the  ship,  freight,  and  master,  or  against  the  ship  and  freight,  or 
against  the  owner  or  the  master  alone  in  personam. 

Thirteenth  Admiralty  Rule,  promulgated  December  term,  1844. 

The  claims  for  mariners  wages  have  priority  over  all  others,6  and  the  lien 
attaches  to  the  ship  and  freight,  and  follows  them  wherever  they  go.7 
Seamen  have  triple  security,  however  under  the  rule,  in  the  vessel,  tho 
owner,  and  the  master.8  The  owner  is  liable  personally  though  his  name  is 
not  mentioned  in  the  shipping  articles; 9  and  even  though  he  let  the  ship 
to  the  master,  unless  the  seaman  had  knowledge  of  that  fact  at  the  time.io 
But  a  vessel  and  her  owner  cannot  be  joined  in  the  same  libel  under  the 
rule,n  since  it  is  well  settled  that  a  suit  in  rem  and  in  personam  cannot 
be  joined  in  any  of  the  cases  covered  by  the  rules,  unless  specially  per- 
mitted. 12 

§  1242.  —  in  suits  for  pilotage. 

In  all  suits  for  pilotage  the  libelant  may  proceed  against  the  ship 
and  master,  or  against  t  he  ship,  or  against  the  owner  alone  or  the 
and  master,  or  against  the  ship,  or  against  the  owner  alone  or  the 
Fourteenth  Admiralty  Rule,  promulgated  December  term,  1844. 

LawTence,  1  Black,  522,  17  L.  ed.  180.  Marion,   1    Story,   68,  Fed    Oas    No 

In  the  Lottawanna,  21  Wall.  559,  22  9,087. 

L.   ed.   654,  the  several  amendments  6  Brown  v.  Lull,  2  Sumn    443    Fed 

are  set  forth.  Cas.  No.  2,018. 

"See   The   Lottawanna,    21    Wall.  7Brown  v.  Lull,  2  Sumn   443    Fed 

558,  22  L.  ed.  654.  Cas.  No.  2,018. 

2<>The   Lottawanna,   21   Wall.    558  sBronde  v.  Haven,  Gilp.  592    Fed 

22  L.  ed.  654.  Cas.  No.  1,924. 

iSchultz  v.  Bosnian,  5  Hughes,  101,        !Id;,    „ 
Fed.  Cas.  No.  12,488.  i°Skofield  v;  Potter,  Dav.  392,  Fed. 

2The  Steamer  St.  Lawrence,  1  iit-i^'  vT^^' aa  -c  j  n,n  ,„  „  „ 
Black,  522,  17  L.  ed.  180.  A    504  '  °- 

sNorth  v.  Brig  Eagle,  Bee.  78,  Fed.  'i2The  Corsair,  145  U  S  315  Ifi 
Cas.  No.  10,309;  The  Chusan,  2  L.  ed.  727,  12  Sup.  Ct  Rep  949  See 
Story,  455,  Fed.  Cas.  No.  2,717;  The    ante,  §  1239   note  P' 
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The  rule  indicates  clearly  that  the  libelant  is  entitled  to  proceed  either 
in  rem  or  in  personam  at  his  election. is 

§  1243.  — in  suits  for  damages  by  collision. 

In  all  suits  for  damage  by  collision,  the  libelant  may  proceed 
against  the  ship  and  master,  or  against  the  ship  alone,  or  against 
the  master  or  owner  alone  in  personam. 

Fifteenth  Admiralty  Rule,  promulgated  December  term,  1844. 

The  rule  permits  libel  in  rem  against  the  vessel  and  in  personam  against 
the  master.17  though  the  master  may  be  owner  as  well;  but  it  does  not 
permit  such  joint  suits  against  vessel  and  an  owner  who  is  not  also  mas- 
ter.! 8  But  libelant  may  proceed  successively  in  each  way  till  the  demand 
is  satisfied."  However  under  the  59th  rulezo  the  owner  of  a  vessel  libeled 
for  collision  may  by  process  in  personam  bring  in  other  parties  without  in- 
fringing this  rule.i  The  rule  by  implication  prohibits  only  the  joinder, 
in  a  collision  cause,  of  the  vessel  and  her  owners,  so  other  parties  not  owners 
and  alleged  to  be  liable  for  the  same  collision  may  be  joined  with  the  vessel 
as  co-defendants.2 

§  1244.     Right  to  implead  other  persons  or  vessels  in  collision 
cases. 

Under  the  59th  admiralty  rule,  promulgated  in  1883,  it  is  now 
competent  for  a  respondent  in  libel  in  personam  for  collision,  or 
for  claimant  in  libel  in  rem  to  have  other  parties  or  vessels  brought 
in  by  petition.4 
Author's  section. 

§  1245.     Suits  for  assault  in  personam  only. 

In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  else- 
where within  the  admiralty  and  maritime  jurisdiction,  the  suit  shall 
be  in  personam  only. 

Sixteenth  Admiralty  Rule,  promulgated,  December  term,  1844. 

The  jurisdiction  of  admiralty  in  cases  of  tort  has  been  discussed  in  an 
early  chapter. «     Some  torts  give  rise  to  a  maritime  lien,  and  as  in  the  case 

"The  William  Law,  14  Fed.  796.         Doane,  2  Ben.  112,  Fed.  Cas.  No.  11,- 

i7Ward   v.    Ogrlensflburg,    1    Newb.    765. 
139,  Fed.  Cas.  No.  17,158.  "Ward  v.  Ogdensfourg,  5  McLean, 

"Newell  v.   Norton,  3   Wall.   266,    622.  Fed.  Cas.  No.  17,158. 
18  L.   ed.  271,  as   explained  in  The        2»Post,  §  1273. 
Corsair,  145  U.  S.  342,  36  L.  ed.  729,        LJoice  v.  Canal  Boats,  32  Fed.  55.'!, 
12  Sup.   Ct.  Rep.   950;    The   Clatsop    see  The  Hudson.  15  Fed.  172. 
Chief,   8  Fed.   165,   7   Sawy.   274;    S.        2Jodce  v.  Canal  Boats,  32  Fed.  553. 
S.   Zodiac,     5     Fed.     220;     Richard        4  See  post,   §  1273. 

6  Ante,  §  2. [MO 
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of  other  liens  the  remedy  of  the  injured  party  may  be  in  rem.'  But  if 
there  is  no  lien  libel  in  rem  will  not  lie.8  This  rule,  as  well  the  general 
principles  of  admiralty  law,  forbid  proceedings  in  rem  in  cases  of  assault. 
Libel  may  be  brought,  under  this  rule  against  an  officer  for  an  assault  on 
a  seaman,'  or  on  a  passenger.io  And  the  master  may  be  held  for  such 
assault  if  done  under  his  authority  or  knowledge.!!  But  in  no  case  can  a 
suit  for  assault  be  maintained  in  rem.12 

§  1246.  Choice  of  remedies  in  suits  for  maritime  hypohtecation. 

In  all  suits  against  the  ship  or  freight,  founded  upon  a  mere  mari- 
time hypothecation,  either  express  or  implied,  of  the  master,  for 
moneys  taken  up  in  a  foreign  port  for  supplies  or  repairs  or  other 
necessaries  for  the  voyage,  without  any  claim  of  marine  interest,  the 
libelant  may  proceed  either  in  rem  or  against  the  master  or  the 
( wner  alone  in  personam. 

Seventeenth  Admiralty  Rule  promulgated  December  Term,   1844. 

§  1247.     Suits  on  bottomry  bonds  generally  in  rem  only. 

In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  shall 
be  in  rem  only  against  the  property  hypothecated,  or  the  proceeds 
of  the  property,  in  whosesoever  hands  the  same  may  be  found,  un- 
less the  master  has,  without  authority,  given  the  bottomry  bond, 
or  by  his  fraud  or  misconduct  has  avoided  the  same,  or  has  sub- 
tracted the  property,  or  unless  the  owner  has,  by  his  own  miscon- 
duct or  wrong,  lost  or  subtracted  the  property,  in  which  latter 
cases  the  suit  may  be  in  personam  against  the  wrong-doer. 
Eighteenth  Admiralty  Rule,  promulgated  December  Term,  1844. 

§  1248.  -  Salvage  suits  in  rem  or  in  personam. 

In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  the  prop- 
erty saved,  or  the  proceeds  thereof,  or  in  personam  against  the 
party  at  whose  request  and  for  whose  benefit  the  salvage  service  has 
been  performed. 

Nineteenth  Admiralty  Rule,  promulgated  December  term,  1844. 

7The  Rock  Island  Bridge,  6  Wall.    U.  S.  343,  36  L.  ed.  727,  12  Sup    Ct 
215,  18  L.  ed.  753.     See  The  Panama,   Rep.  949. 
101  U.  S.  462,  25  L.  ed.  1061.  sForbes    v.    Parsons,    Crabbe,  283, 

sThe  New  World  v.  King,  16  How.    Fed.  Cas.  No.  4,929;  Roberts  v.  Dal- 
472-477,  14  L.  ed.  1019;  The  A.  Heat-    las,  Bee,  239,  Fed.  Cas.  No.  11,898 
on,  43  Fed.  595;  The  Anaces,  93  Fed.        loChamberlain  v.  Chandler    3  Ma- 
242;     The  Marion  Chilcott,   95   Fed.    son,  242,  Fed.  Cas.  No.  2,575. 
689;  The  City  of  Brussels,  6  Ben.  371,        ii Hanson   v.   Fowle,   1   Sawy    539 
Fed.  Cas.  No.  2,745;  The  Corsair,  145    Fed.  Cas.  No.  (i,042. 

"The  Lyman  D.  Foster,  85  Fed.  987. 
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It  is  settled  that  this  rule  does  not  permit  a  joinder  of  libel  in  rem  with 
one  in  personam;! 6  though  it  does  not  prohibit  a  party  from  pursuing  the 
two  remedies  severally.!  «  The  usual  course  of  voluntary  salvors  is  to 
proceed  in  rem;  and  of  hired  salvors  in  personam.17  Not  only  is  the 
legal  owner,  liable  in  personam  under  this  rule,  but  also  another  having 
a  direct  pecuniary  interest  in  the  property  e.  g.  the  United  States  when 
in  possession  through  its  revenue  officers.is 

isBondies   v.    Sherwood,   22    How.  Fed.  280;  Providence  Ins.  Co.  v.  Wa- 

217,  16  L.  ed.  238;   The  Sabine,  101  ger,  35  Fed.  364. 

U.   S.   384,   25   L.   ed.   982;    Nott  v.  i7The  Sabine,  101  U.  S.  384,  25  L. 

The  Sabine,  2  Woods,  212,  Fed.  Cas.  ed.   982. 

No.  10,366;  The  Zodiac,  5  Fed.  223.  istfnited  States  v.  Cornell,  202  U. 

lSBrevoor  v.  The  Fair  American,  1  S.   184,    50    L.  ed.  987,  26  Sup.  Ct. 

Pet.  Adm.   87,   Fed.   Cas.   No.   1,?47;  Rep.  648. 
Atlantic  Ins.    Co.    v.    Alexandre,    16 
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CHAPTEE  38. 

CLAIM,  ANSWER,  INTERVENTION,  DISMISSAL  AND  CROSS  LIBEL 
IN  ADMIRALTY. 

§  1258.    Form  and  verification  of  claim  in  suits  in  rem. 

§  1259.    Answer  to  be  on  oath,  full  and  explicit. 

§  1260.    — except  where  less  than  $50  in  dispute. 

§  1261.     Exceptions  to  answer. 

§  1262.    How  further  answer  compelled  where  exception  allowed. 

§  1263.    What  allegations  or  interrogatories  need  not  be  answered. 

§  1264.     Exceptions  for  irrelevancy,  scandal,  etc. 

§  1265.    Interrogatories  in  answer — effect  of  libelants  failure  to  respond.. 

§  1266.  Result  where  absence  or  disability  prevents  answer  to  interroga- 
tories. 

§  1267.  New  matter  in  answer  deemed  traversed  without  replication — li- 
belant may  amend. 

§  1268.    Interveners — other  parties  may  be  required  to  answer. 

§  1260.    Default  and  setting  aside  before  final  decree. 

§  1270.    Default  decree  may  be  rescinded  and  rehearing  granted. 

§  1271.    Dismissal  for  non-appearance  of  libelant.  / 

§  1272.     Cross  libel. 

§  1273.  Right  of  claimant  or  respondent  in  collision  case  to  implead  new 
parties  or  vessels. 

§  1258.     Form  and  verification  of  claim  in  suits  in  rem. 

In  suits  in  rem,  the  party  claiming  the  property  shall  verify  his 

claim  on  oath  or  solemn  affirmation,  stating  that  the  claimant  by 

whom  or  on  whose  behalf  the  claim  is  made  is  the  true  and  bona 

fide  owner,  and  that  no  other  person  is  the  owner  thereof.     And, 

where  the  claim  is  put  in  by  an  agent  or  consignee,  he  shall  also 

,  make  oath  that  he  is  duly  authorized  thereto  by  the  owner  •  or   if 

the  property  be,  at  the  time  of  the  arrest,  in  the  possession  of  the 

master  of  a  ship,  that  he  is  the  lawful  bailee  thereof  for  the  owner. 

Part  of  Twenty-sixth  Admiralty  Rule,  promulgated  December  term 

1844. 

The  remainder  of  the  rule  requires  of  claimant  a  stipulation  for  costs 
and  is  given  elsewhere.i    A  claimant  under  the  above  rule  is  one  who  as- 

lAnte,  §  1228. 

1160 


Procedure]  ANSWER    TO    BE    ON    OATH.  $  1259' 

sunies  the  position  of  a  defendant  and  demands  the  redelivery  of  the  ves- 
sel to  him.2  Such  claimant  must  put  his  claim  upon  oath  positively  aver- 
ring his  proprietary  interest  therein  and  a.  refusal  to  do  so  is  sufficient  rea- 
son for  rejecting  it.s  So  also  when  the  claim  is  made  by  an  agent  he  must 
make  oath  that  he  is  duly  authorized.''  When  the  claimant  has  failed  to 
show  any  right  to  the  property,  on  delivery  to  him  he  cannot  avoid  his 
stipulation  by  pleading  such  failure.'  Following  the  rules  of  the  southern 
district  of  New  York,  verification  of  the  amended  libel  has  been  held  un- 
necessary in  the  northern  district  of  California,  when  the  res  has  been 
released  on  stipulation  and  libelants  are  out  of  the  jurisdiction.1? 

§  1259.     Answer  to  be  on  oath,  full  and  explicit. 

In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whether 
in  rem  or  in  personam,  the  answer  of  the  defendant  to  the  allega- 
tions in  the  libel  shall  be  on  oath  or  solemn  affirmation;  and  the 
answer  shall  be  full  and  explicit  and  distinct  to  each  separate- 
article  and  separate  allegation  in  the  libel,  in  the  same  order  as 
numbered  in  the  libel,  and  shall  also  answer  in  like  manner  each 
interrogatory  propounded  at  the  close  of  the  libel. 

Twenty-seventh  Admiralty  Rule,  promulgated  December  Term,   1844. 

The  answer  must  be  on  oaths  of  the  defendant  himself  and  not  another 
for  him. if  The  libelant  is  entitled  to  a  distinct  admission  or  denial  of 
the  allegations  in  the  libel,"  and  a  general  denial  has  been  held  insuffi- 
cient.!^ But  the  failure  to  notice  an  allegation  does  not  admit  it.is  A 
general  averment  in  the  answer  in  an  action  for  salvage  that  other  par- 
ties were  insurers,  is  insufficient,  in  the  absence  of  an  averment  that  their 
names  were  unknown. l*  But  a  statement  that  the  respondent  was  "ig- 
norant" of  a  matter  in  the  libel  is  not  a  sufficient  answer.* 5  A  denial  of 
an  anticipatory  averment  in  the  libel  is  held  equivalent  to  an  averment  to- 
the  contrary.is  A  plea  to  the  jurisdiction  may  be  embraced  in  an  answer 
to  the  merits.  17 

2The  Two  Marys,  12  Fed.  152.  9Gammell  v.   Skinner,  2  Gall.  45, 

..3TJnited  States  v.   Four  Hundred,  Fed.  Cas.  No.  5,210. 

etc.  Casks  of  Wine,  1  Pet.  540,  7  L.  "Teasdale    v.    The    Rambler,    Bee 

ed.  257.     See  also,  Steamer  Spark  v.  Adm.  9,  Fed.  Cas.  No.  13,815. 

Lee  Choi  Chum,   1   Sawy.   718,  Fed.  "The  Dictator,  30  Fed.  699;  Todd 

Cas.  No.  13,206.  v.  Bark  Tulchin,  2  Fed.  605. 

^United   States  v.   Four   Hundred,  "Virginia  Home  Ins.  Co.  v.  Suni\- 

etc.  Casks  of  Wine,  1  Pet.  549,  7  L.  berg,  54  Fed.  389. 

ed     257;    The    R.    W.    Skillhiger,    1  i^The  Dictator,  30  Fed.  699. 

Flipp.    437,    Fed.     Cas.    No.    12,181;  "Morgan,  etc.  8.  S.  Co.  v.  De  Ar- 

TJnited  States  v.  Twenty-five  Barrels  rotegui,  25  Fed.  624. 

of  Alcohol.  10  Int.  Rev.  Rec.  17  Fed.  "The  City  of  Salem,  10  Fed.  843, 

Cas.  No.   16,562.     See  also  The  Two  17   Sawy.   477. 

Marys,  12  Fed.  152.  i«Burrill  v.  Crossman.  69  Fed.  74i, 

efodd  v.  Bark  Tulchen.  2  Fed.  604.  16  C.  C.  A.  381.               „„„„„,„ 

JTibbol  v.  Marion,  79  Fed.  104.  iflnman  v.  Lindrup,   (0  Fed.  718. 
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Answers  to  interrogatories  as  provided  for  under  the  rule  are  designed  as 
compulsory  amplifications  of  the  pleadings  on  the  specific  subjects  con- 
tained in  the  interrogatories,  the  object  being  to  dispense  with  the  taking 
of  proof  or  evidence  proper  on  the  facts  which  may  be  admitted.is  They 
are  not  considered  a  'deposition"  for  which  costs  can  be  taxed  under  R.  S. 
§  824.19 

§  1260.  —  except  where  less  than  $50  in  dispute. 

The  twenty-seventh  rule  shall  not  apply  to  eases  where  the  sum 
or  value  in  dispute  does  not  exceed  fifty  dollars,  exclusive  of  costs, 
unless  the  district  court  shall  be  of  opinion  that  the  proceedings 
prescribed  by  that  rule  are  necessary  for  the  purposes  of  justice  in 
the  case  before  the  court.  All  rules  and  parts  of  rules  heretofore 
adopted,  inconsistent  with  this  order,  are  hereby  repealed  and  an- 
nulled. 

Forty-eighth  Admiralty  Rule  promulgated  December  term,  1850.1 

§  1261.     Exceptions  to  answer. 

The  libelant  may  except  to  the  sufficiency,  or  fullness,  or  distinct- 
ness, or  relevancy  of  the  answer  to  the  articles  and  interrogatories 
in  the  libel ;  and,  if  the  court  shall  adjudge  the  same  exceptions,  or 
any  of  them,  to  be  good  and  valid,  the  court  shall  order  the  defend- 
ant forthwith,  within  such  time  as  the  court  shall  direct,  to  answer 
the  same,  and  may  further  order  the  defendant  to  pay  such  costs 
as  the  court  shall  adjudge  reasonable. 

Twenty-eighth  Admiralty  Rule,  promulgated  December  term,  1844. 

§  1262.     How   further    answer    compelled    where    exception    al- 
lowed. 

In  all  cases  where  the  defendant  answers,  but  does  not  answer 
fully  and  explicitly  and  distinctly  to  all  the  matters  in  any  article  of 
the  libel,  and  execption  is  taken  thereto  by  the  libelant,  and  the 
exception  is  allowed,  the  court  may,  by  attachment,  compel  the  de- 
fendant to  make  further  answer  thereto,  or  may  direct  the  matter 
of  the  exception  to  be  taken  pro  confesso  against  the  defendant,  to 
the  full  purport  and  effect  of  the  article  to  which  it  purports  to 
answer,  and  as  if  no  answer  had  been  put  in  thereto. 
Thirtieth  Admiralty  Rule. 

isThe  Serapis,  37  Fed.  442. 
isThe   Serapis,   37   Fed.   442. 
iSee   10  How.   vi. 
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When  the  answer  is  insufficient  the  court  under  the  above  rule  may  ren- 
der a  decree  against  the  owners  claimants  and  stipulators.* 

§  1263.     What  allegations  or   interrogatories  need  not   be   an- 
swered. 

The  defendant  may  object,  by  his  answer,  to  answer  any  allega- 
tion or  interrogatory  contained  in  the  libel  which  will  expose  him 
to  any  prosecution  or  punishment  for  a  crime,  or  for  any  penalty 
•or  any  forfeiture  of  his  property  for  any  penal  offense. 
Thirty-first  Admiralty  Rule. 

The  defendant  is  not  bound  in  his  answer  to  make  any  statement  which 
■will  subject  him  to  a  forfeiture  for  a  penal  offense.6 

§  1264.     Exceptions  for  irrelevancy,  scandal,  etc. 

Exceptions  may  be  taken  to  any  .  .  .  allegation,  or  answer, 
for  surplusage,  irrelevancy,  impertinence,  or  scandal;  and  if,  upon 
reference  to  a  master,  the  exception  shall  be  reported  to  be  so  ob- 
jectionable, and  allowed  by  the  court,  the  matter  shall  be  expunged, 
at  the  cost  and  expense  of  the  party  in  whose  .  .  .  answer  the 
same  is  found. 

Thirty-sixth  Admiralty  Rule,  promulgated  December  term,  1844. 

The  rule  also  includes  exception  to  a  libel.8  An  exception  to  an  allega- 
tion that  it  serves  no  legal  purpose,  is  properly  excepted  to  for  imperti- 
nence. 9 

§  1265.     Interrogatories  in  answer — effect  of  libelants  failure  to 
respond. 

The  defendant  shall  have  a  right  to  require  the  personal  answer 
■of  the  libelant  upon  oath  or  solemn  affirmation  to  any  interroga- 
tories which  he  may,  at  the  close  of  his  answer,  propound  to  the 
libelant  touching  any  matters  charged  in  the  libel,  or  touching 
any  matter  of  defense  set  up  in  the  answer,  subject  to  the  like  ex- 
ception as  to  matters  which  shall  expose  the  libelant  to  any  prose- 
cution, or  punishment,  or  forfeiture,  as  is  provided  in  the  thirty- 
first  rule.  In  default  of  due  answer  by  the  libelant  to  such  inter- 
TOgatories,  the  court  may  adjudge  the  libelant  to  be  in  default,  and 
dismiss  the  libel,  or  may  compel  his  answer  in  the  premises,  by  at- 

*Todd  v.  Bark  Tulchen.  2  Fed.  16,561;  Pollock  v.  Tlie  Laura.  5  Fed. 
■606.  133. 

^United     States     v.     Twenty-eight        sAnte.  §  1200. 
Tackages,   Gilp.   306,    Fed.    Cas.    No.        »The  Pioneer,  Deady  58,  Fed.  Cas. 

No.  11.176. 
1163 


I  1266  ADMIRALTY  PROCEDURE.  [Code  Fed. 

tachment,  or  take  the  subject-matter  of  the  interrogatory  pro  con- 

fesso  in  favor  of  the  defendant,  as  the  court,  in  its  discretion,  shall 

deem  most  fit  to  promote  public  justice. 

Thirty-second  Admiralty  Rule,  promulgated  December  term,  1844. 

Interrogatories  annexed  to  the  answer  are  derived  from  the  practice  of 
the  civil  law  and  are  designed  to  supersede  the  necessity  of  proof  and 
to  bring  out  distinctly  before  the  court  the  point  on  which  the  defense  or 
claim  is  intended  to  be  rested.n  So  where  the  libel  is  evasive  and  tends 
to  hide  the  real  point  in  litigation  the  defendants  only  relief  would  seem, 
to  be  by  interrogatories  under  the  rule.  12  Where  an  answer  to  a  libel 
to  recover  for  goods  lost,  propounded  interrogatories  regarding  the 
amount  of  goods  loaded  in  the  vessel  their  value  etc.,  the  libelant  should 
be  compelled  to  answer  under  the  rule.i3  Where,  however,  an  answer  to> 
an  interrogatory  is  refused  the  charge  to  which  it  relates  may  be  taken 
pro  confesso.15  Or  the  defendant  may  be  compelled  to  answer  the  interrog- 
atories.is 

§  1266.     Result  where  absence  or  disability  prevents  answer  to- 
interrogatories. 

Where  either  the  libelant  or  the  defendant  is  out  of  the  country, 
or  unable,  from  sickness  or  other  casualty,  to  make  an  answer  to 
any  interrogatory  on  oath  or  solemn  affirmation  at  the  proper  time, 
the  court  may,  in  its  discretion,  in  the  furtherance  of  the  due  ad- 
ministration of  justice,  dispense  therewith,  or  may  award  a  com- 
mission to  take  the  answer  of  the  defendant  when  and  as  soon  as 
it  may  be  practicable. 

Thirty-third  Admiralty  Rule,  promulgated  December  term,  1844. 

§  1267.     New  matter  in  answer  deemed  traversed  without  replica- 
tion— libelant  may  amend. 

When  the  defendant,  in  his  answer,  alleges  new  facts  these  shall 
be  considered  as  denied  by  the  libelant,  and  no  replication,  general! 
or  special,  shall  be  filed,  unless  allowed  or  directed  by  the  court  on 
proper  cause  shown.  But  within  such  time  after  the  answer  is 
filed  as  shall  be  fixed  by  the  district  court,  either  by  general  rule 
or  by  special  order,  the  libelant  may  amend  his  libel  so  as  to  con- 
fess and  avoid,  or  explain  or  add  to,  the  new  matters  set  forth  in 

iiThe  Mexican  Prince,  70  Fed.  248;  "The  Oregon,  116  Fed.  482,  5ir 
Gammell  v.  thinner,  2  Gall.  45,  Fed.    C.  C.  A.  650. 

Cas.  No.  5,210.     See  also,  Havermey-        i^The  David   Pratt,   1  Ware,   50H. 
ers,  etc.  Co.  v.  Compania,  43  Fed.  90.    Fed.  Cas.  No.  3.597.  o 

i2The  Mexican  Prince,  70  Fed.  248.        leGaminell  v.  Skinner,  2  Gall.  45 

Fed.  Cas.  No.  5,210. 
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the  answer;  and  within  such  time  as  may  be  fixed,  in  like  manner, 
the  defendant  shall  answer  such  amendments. 

Fifty-first  Admiralty  Rule,  as  amended  January  27,  1896.1' 

The  original  rule  was  promulgated  December  term,  1854,18  and  as  it 
stood  originally  it  would  seem  that  the  defendant  on  putting  in  issue  new 
facts  in  his  answer  cannot  object  to  evidence  offered  by  the  libelant  in  re- 
buttal although  no  amendment  had  been  made  to  the  libel,  setting  forth 
the  new  matter.  1 9  No  replication  in  admiralty  is  now  necessary  to  put 
the  case  in  issue.  20  And  new  facts  set  up  in  answer  are  taken  as  denied 
as  of  course.  21 

§  1268.     Interveners — other  parties  may  be  required  to  answer. 

If  any  third  person  shall  intervene  in  any  cause  of  admiralty  and 
maritime  jurisdiction  in  rem  for  his  own  interest,  and  he  is  en- 
titled, according  to  the  cause  of  admiralty  proceedings,  to  be 
heard  for  his  own  interests  therein,  he  shall  propound  the  matter 
in  suitable  allegations,  to  which,  if  admitted  by  the  court,  the  other 
party  or  parties  in  the  suit  may  be  required,  by  order  of  the  court, 
to  make  due  answer ;  and  such  further  proceedings  shall  be  had  and 
decree  rendered  by  the  court  therein  as  to  law  and  justice  shall 
appertain. 

Part  of  thirty-fourth  Admiralty   Rule   promulgated  December   Term, 
1844. 

The  remainder  of  the  rule  requiring  the  giving  of  a  stipulation  is  found 
elsewhere.i  An  intervenor  under  the  rule  is  one  who  merely  seeks  protec- 
tion of  his  interest  or  payment  of  his  claim  in  the  ultimate  disposition  of 
the  case,  and  not  the  possession  of  the  res.  2  And  the  rule  applies  only  to 
those  cases  in  which  the  res  is  still  in  custody  or  has  been  sold  and 
the  proceeds  paid  into  court.'  So  where  the  vessel  has  been  released  on 
stipulation  interveners  cannot  come  in.4  A  person  claiming  an  interest 
however  may  intervene  and  contest  forfeiture  so  far  as  the  decree  would  be 
conclusive  of  his  rights, 5  even  though  his  original  demand  could  not  have 
been  proceeded  for  in  admiralty.s 

I'See  160  U.  S.  693.  3The  Oregon,  158  U.  S.  186,  39  L. 

i8See   17   How.  vi.  ed.  943,   15  Sup.   Ct.  Rep.  804. 

"See  Moore   v.   The  Robilant,   42        4The    Oregon,    158    U.    S.   205,    39 

Fed    16q  L.  ed.  943,  15  Sup.  Ct.  Rep.  804.     See 

soThe^Hingston,  144  Fed.  562.  ^so-    HawS°od'    «tc:  J™™*   C°"   I 

o,™      TT-       j.        ,  a  a  ™  j    cflo    mt.      Dmgman,  94  Fed.  1011,  36  C.  C.  A. 
2iThe  Hmgston,  144  Fed.  562;  The    g9-  °         '  ' 

Celtic  Monarch,  138  Fed.  711,  (C.  C.      ~5T]le  Mary  Anne>  1  Ware>  99    Fed- 

A->  Cas.  No.  9,195. 

lAnte,  §  1227.  eHarper  v.    New   Brig,   Gilp.   530, 

2The  Two  Marys,  12  Fed.  152.  Fed.  Cas.  No.  6,090. 

1165 


i   1269  ADMIRALTY    PROCEDURE.  [Cofle  Fed. 

§  1269.    Default  and  setting  aside  before  final  decree. 

If  the  defendant  shall  omit  or  refuse  to  make  due  answer  to  the 
libel  upon  the  return  day  of  the  process,  or  other  day  assigned  by 
the  court,  the  court  shall  pronounce  him  to  be  in  contumacy  and 
default;  and  thereupon  the  libel  shall  be  adjudged  to  be  taken  up 
pro  confesso  against  him,  and  the  court  shall  proceed  to  hear  the 
cause  ex  parte,  and  adjudge  therein  as  to  law  and  justice  shall  ap- 
pertain. But  the  court  may,  in  its  discretion,  set  aside  the  default, 
and,  upon  the  application  of  the  defendant,  admit  him  to  make 
answer  to  the  libel,  at  any  time  before  the  final  hearing  and  decree, 
upon  his  payment  of  all  the  costs  of  the  suit  up  to  the  time  of  grant- 
ing leave  therefor. 

Twenty-ninth  Admiralty  Rule,  promulgated  December  term,  1884. 

The  effect  of  default  in  admiralty  seems  to  be  the  same  as  in  actions 
at  law.  It  is  a  virtual  confession^  Thus  default  has  been  held  to  estab- 
lish the  truth  of  averments  that  there  had  been  an  executive  seizure  of 
property.™  So  too  it  has  been  held  an  admission  of  a  lien  of  the  libel- 
ants." Just  what  proof  should  be  required  after  default  has  been  mn.de 
rests  with  the  discretion  of  the  court,i2  and  depends  upon  the  circumstances 
of  the  case.13  The  allegations  of  the  libel  must  of  course  be  sufficient 
at  law.n  Decree  pro  confesso  is  not  final  and  merely  authorizes  the  court 
to  hear  the  cause  ex  parte,  either  directly  or  by  reference,  to  a  commiwioner 
to  ascertain  the  amount  due.is  Moreover  it  is  not  entered  as  ot  course 
in  conformity  with  the  prayer  of  the  libel,  but  the  court  should  make  only 
such  decree  as  to  it  seems  proper,  taking  the  averments  of  the  libel  as 
true."  In  the  case  of  several  defendants  a  decree  pro  confesso  rendered 
against  one  of  them  does  not  affect  the  rights  of  others  and  they  may  ap- 
pear and  contest  the  very  point  admitted  by  the  absent  party.17 

§  1270.     Default  decree  may  be  rescinded  and  rehearing  granted. 

The  court  may,  in  its  discretion,  upon  the  motion  of  the  de- 
fendant and  the  payment  of  costs,  rescind  the  decree  in  any  suit 
in  which,  on  acount  of  his  contumacy  and  default,  the  matter  of  the 
libel  shall  have  been  decreed  against  him,  and  grant  a  rehearing 
thereof  at  any  time  within  ten  days  after  the  decree  has  been  cn- 

mMin7  l^t^^  U  ^'a]L        I3United    Slates    v-    The    Lion.    1 
301,  20  L.  ed.  135;  Rostron  v.  Water    Sprague   310    Fed    Cas    Vn    is  (uvf 

utk'tiV'd  lriT^Tayi01'    J^"™ ^-    v."  The  '££.-  1 
,:Ti    VT'«       Jf  °-  A-  518-  Sprasue.  399.  Fed.  Cas.  No.  15  607 

^    99   T^T^"  °aSeS'  2°  Wal!-        16The  J-P".  «  Fed,  95.        '       ' 
»££»?  The  Water  Witch,  44    4^^  ffT'ifi  **"*'  ™  ^ 
-United   States  v.  The  Mollie,   2   67^Th«  Ma^  Cranch,  143,  3  L.  ed. 

Woods,  319,  Fed.  Cas.  No.   15,795. 
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tered,  the  defendant  submitting  to  such  further  orders  and  terms 
in  the  premises  as  the  court  may  direct. 

Fortieth  Admiralty  Rule,  promulgated  December  term,  1844. 
Costs   will   usually   be   imposed   as    a   condition   of   opening   a   decree.  1 

§  1271.     Dismissal  for  non-appearance  of  libelant. 

If,  in  any  admiralty  suit,  the  libelant  shall  not  appear  and  prose- 
cute his  suit,  according  to  the  course  and  orders  of  the  court,  he 
shall  be  deemed  in  default  and  contumacy ;  and  the  court  may,  upon 
the  application  of  the  defendant,  pronounce  the  suit  to  be  deserted, 
and  the  same  may  be  dismissed  with  costs. 

Thirty-ninth  Admiralty  Rul?,  promulgated  December  term,  1844. 

§  1272.     Cross   libel. 

The  53rd  admiralty  rule4  requires  the  giving  of  stipulation  for 
costs  by  the  respondent  on  the  cross  libel,  but  the  Supreme  Court 
has  not  otherwise  provided  the  practice  respecting  cross  libels. 
They  correspond  generally  to  the  cross  bill  of  courts  of  equity,  arc 
permissible  where  the  claim  set  up  grows  out  of  the  same  fact  or 
transaction  as  is  involved  in  the  original  libel,  and  necessary  to  the 
granting  of  an  affirmative  decree. 
Author's  section. 

The  cross  libel  of  admiralty  is  similar  to  the  cross  bill  in  equity.6  The 
claim  on  which  the  cross  libel  is  founded  must  arise  out  of  the  same  cause 
of  action  as  the  libel  itself;6  but  not  necessarily  the  same  legal  demand." 
The  rule  has  been  held  broad  enough  to  allow  all  matters  in  dispute  which 
must  necessarily  be  considered  in  the  determination  of  the  original  cause, 
to  be  passed  upon  by  the  court  and  the  rights  of  both  parties  thus  to  be 
settled  in  one  suit.8  There  exists  in  admiralty  as  at  common  law,  a 
right  of  recoupment  which  permits  a  respondent  to  set  off  damages  or  loss 
without  the  necessity  for  filing  a  cross  libel.  10     But  an  affirmative  decree 

iJepson  v.  The  American.  56  Fed         'Cvowell  v.  Schooner  Theresa  Wolf, 

1021.  4  Fed.  152. 

<Ante,  §  1226.  sVinnello  v.   Credit,   Lyonnais,    15 

5Bowker  v.  United  States,  186  U.  Fed.  637. 
S.  140,  46  L.   ed.   1092,  22   Sup.  Ct.        loEbert  v.  The  Doud,  3  Fed.  520. 

Rep.   802.     See   ante,   §  963.  9  Biss.  458;    Gillingham  v.  Charles- 

6The  C.  B.   Sanford,  22  Fed.   863;  ton  Co.  40  Fed.  650:    The  Sapphire, 

see  also.  The  Ping-On  v.  Blethen,  11  18  Wall.  51,  21  L.  ed.  814;    The  Tom 

Fed.   612,  7   Sawy.   482;    The   Frank  Lysle,   48  Fed.    692. 
Gilmore,  73  Fed.  686. 
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in  respondent's  favor  in  excess  of  what  may  be  adjudged  to  libelant,  can 
never  be  entered  without  a  cross  libel.11 

A  cross  libel  is  not  maintainable  which  sets  up  the  breach  of  a  former 
separate  contract  because  it  does  not  arise  out  of  the  same  cause  of  action 
within  the  meaning  of  the  rule.1 2  So  in  a  suit  to  recover  damages  for 
collision  a  cross  libel  to  recover  damages  for  a  different  collision  is  im- 
proper.13  Nor  can  »  cross  libel  be  sustained  for  salvage  on  account  of 
services  rendered  to  the  injured  vessel  in  a  suit  for  damages  caused  by 
a,  collision.1  *  The  proceeding  on  the  cross  libel  is  against  the  plaintiff  or 
other  defendants  or  both,  but  none  other  than  the  parties  to  the  original 
libel  can  be  joined.1 5  The  orignal  and  the  cross  libel  may  be  tried  together 
■or  separately  is  but  adismissal  of  the  latter  does  not  affect  the  respondent's 
rights  in  the  former  and  every  defense  is  still  open  to  him.i' 

.§  1273.  Right  of  claimant  or  respondent  in  collision  case  to  im- 
plead new  parties  or  vessels. 
In  a  suit  for  damage  by  collision,  if  the  claimant  of  any  vessel 
proceeded  against,  or  any  respondent  proceeded  against  in  person- 
am, shall,  by  petition,  on  oath,  presented  before  or  at  the  time  of 
answering  the  libel,  or  within  such  further  time  as  the  court  may 
allow,  and  containing  suitable  allegations  showing  fault  or  negli- 
gence in  any  other  vessel  contributing  to  the  same  collision,  and  the 
particulars  thereof,  and  that  such  other  vessel  or  any  other  party 
•ought  to  be  proceeded  against  in  the  same  suit  for  such  damage,  pray 
.that  process  be  issued  against  such  vessel  or  party  to  that  end,  such 
process  may  be  issued,  and,  if  duly  served,  such  suit  shall  proceed 
as  if  such  vessel  or  party  had  been  originally  proceeded  against; 
the  other  parties  in  the  suit  shall  answer  the  petition;  the  claim- 
ant of  such  vessel  or  such  new  party  shall  answer  the  libel ;  and  such 
further  proceedings  shall  be  had  and  decree  rendered  by  the  court 
in  the  suit  as  to  law  and  justice  shall  appertain. 

Part  of  59th  Admiralty  Rule,  promulgated  March  26,  1883. t 

The  remainder  of  the  59th  rule  provides  for  the  stipulation  in  such  * 
proceeding.  2     Prior  to  the  adoption  of  this  rule,  the  district  court  for  the 

iiThe  Dove,  91  U.  S.  384,  23  L.  ed.  i5Ping  On  v.  Blethen,  17  Fed.  607, 

354.     See    also   The    Tom    Lysle,    48  7    Sawy.   482;    The  Dove,   91   U.   S. 

Fed.  691 ;  Ebert  v.  Schooner,  3  Fed.  385,  23  L.  ed.  354. 

534;   Gillingham  v.   Charleston,   etc.  isThe  Dove,  91  U.  S.  385,  23  L.  ed. 

Transportation  Co.  40  Fed.  651 ;  Bow-  354. 

leer  v.  United  States,  186  U.  S.  141,  "The   Dove,  91   U.   S.   385.  23   L. 

46  L.  ed.  1092,  22  Sup.  Ct.  Rep.  802.  ed.  354. 

^The  Zuave,  29  Fed.  296.  U12  U.  S.  743. 

^The  Frank  Gdlmore,  73  Fed.  686.  2 Ante,  §  1229. 

nCrowell     v.     Schooner      Theresa 
"Wolf,  4  Fed.  152. 
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southern  district  of  New  York  had  required  parties  in  a  case  before  it  to 
follow  the  practice  which  it  outlines,  declaring  it  best  adapted  to  the  ends 
of  justice.3  The  petitioner  should  answer  the  libel,  the  libelant  should 
answer  the  petition;  and  the  new  party  should  answer  both  libel  and  peti- 
tion.* The  rule  permits  the  claimant  to  a  vessel  libeled  to  implead  in 
personam,  either  the  owners  of  other  vessels  alleged  to  be  in  faulty  or  a 
third  person  such  as  a  wharfinger  whose  neglect  is  alleged  to  have  caused 
the  collision. 6  So  the  owner  may  have  the  charterers  impleaded.7  Where 
several  libelants  having  distinct  damage  interest,  recover  in  a  cause  of  col- 
lision, the  decree  may  be  in  form  for  recovery  by  all  of  the  aggregate  sum 
and  directing  a  distribution  to  each  of  the  sums  respectively  adjudicated 
to  them.  8  Where  the  owner  of  a  vessel  libeled  in  a  collision  case  causes 
another  party  to  be  made  codefendant  under  this  rule,  a  decree  may  be 
rendered  against  the  vessel,  and  the  case  may  be  continued  as  between  the 
two  defendants. 9 

sSee    The    Hudson,    15    Fed.    162,  stable,  181  U.  S.  467,  45  L.  ed.  957. 

decided  Feb.  7,  1883.  21  Sup.  Ct.  Rep.  684;  The  Venus,  113 

«The  Greenville,  58  Fed.  805.  Fed.  387. 

5The  Doris  Eckhoff,   32   Fed.   556.  sThe  City  of  Alexandria,  44  Fed. 

ejoice  v.  Canal  Boats,  32  Fed.  553.  361. 

7The  Alert,  40  Fed.  836;  The  Barn-  sCeballoa  v.  The  Alert,  44  Fed.  685. 
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CHAPTEK  39. 

TRIAL,     PROOF     AND     REFERENCES.       DECREE     AND     ENFORCEMENT. 

§  1281.  Mode  of  proof. 

§  1282.  References  to  commissioners  and  their  powers. 

§  1283.  Trial  of  issues  of  fact  before  jury  in  certain  cases. 

§  1284.  The  decree. 

§  1285.  Enforcement  of  decrees. 

§  1286.  Power  to  carry  foreign  consul's  award  into  execution. 

§  1287.  Sale  of  property  and  proceeds. 

§  1288.  Correction  and  vacation  of  decree  and  further  proof  prior  to  de- 
cree. 

§  1289.  Final  record  to  contain  what. 

§  1281.    Mode  of  proof. 

The  mode  of  proof  in  causes    ...    of  admiralty  and  mari- 
time jurisdiction  shall  be  according  to  rules  now  or  hereafter  pre- 
scribed by  the  Supreme  Court,  except  as  herein  especially  provided. 
R.  S.  §  862,  U.  S.  Comp.  Stat.  1901,  p.  661. 

The  above  provision  also  applies  to  equity  procedurei  and  was  originally 
enacted  August  23,  1842>.2  The  clause  ''except  as  herein  especially  pro- 
vided" refers  to  chapter  17  of  title  XIII.  of  the  Revised  Statutes,  which  deals 
with  "Evidence"  and  provides  for  the  taking  and  use  of  depositions  under 
certain  circumstances. 3  The  power  of  Congress  to  authorize  the  courts 
to  regulate  the  equity  and  admiralty  practice  by  rules  is  well  settled.* 
Depositions  de  bene  esse  pursuant  to  R.  S.  §  863,6  are  sometimes  taken  in 
admiralty. «  Depositions  under  a  dedimus  potestatem,  as  provided  in  R. 
S.  §  866,7  are  also  used.  But  where  the  witnesses  are  within  the  jurisdic- 
tion of  the  court  and  can  conveniently  attend,  it  is  of  course  usual  to  have 
their  testimony  taken  orally  either  before  the  court,  or  before  a  commis- 
sioner to  whom  the  court  may,  under  rule  44,8  have  referred  the  issues 
involved. 

iSee  ante,  §  1036.  6See  post,  §  1761. 

2Act  Aug.  23,  1842,  c.  188,  §  6,  5        6The  Samuel  1  Wheat.  9,  4  L.  ed. 

stat-  518-  23;    The  Argo,  2  Wheat.   287,   4  L. 

3See  post,  §§  1761   et  seq.  ed.  241;  The  Experiment,  4  Wheat. 

■"White  v.  Toledo,  etc.  R.  R.  79  Fed.  84,  4  L.  ed.  520. 
133.  24  C.  C.  A.  467.  See  ante,  §  7Post,  §  1765. 
1036,  note  .  sPost,  §  1282. 
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The  Supreme  Court  has  but  meagerly  exercised  the  power  of  prescribing 
modes  of  proof  conferred  by  the  above  section  of  the  Revised  Statutes. 
In  consequence  the  practitioner  must  look  to  the  rules  of  a  particular  dis- 
trict to  ascertain  the  local  practice.  In  some  districts  an  order  referring 
the  issues  to  a  standing  commissioner  of  the  court  is  made  as  matter  of 
course  when  the  answer  is  in.  In  others  the  practice  of  hearing  proof 
orally  in  court  is  followed,  though  matters  of  account  or  computation  of 
damages  would  probably  never  be  so  heard.  July  trials  are  allowed  by 
Congress  in  certain  cases  if  demanded  by  either  party,  but  are  probably 
not  common  even  in  such  cases. 9  Parties  are  not  entitled  to  recover  on  a 
theory  outside  of  or  repugnant  to  the  scope  of  the  libel.  10 

§  1282.     References  to  comnjissioners  and  their  powers. 

In  cases  where  the  court  shall  deem  it  expedient  or  necessary 
for  the  purposes  of  justice,  the  court  may  refer  any  matters  arising 
in  the  progress  of  the  suit  to  one  or  more  commissioners,  to  be  ap- 
pointed by  the  court,  to  hear  the  parties  and  make  report  there- 
in M-[b]  ^n(j  gucn  commissioner  or  commissioners  shall  have  and 
possess  all  the  powers  in  the  premises  which  are  usually  given  to 
or  exercised  by  masters  in  chancery  in  reference  to  them,  includ- 
ing the  power  to  administer  oaths  to  and  to  examine  the  parties 
and  witnesses  touching  the  premises. 

Forty-fourth  Admiralty  Rule,  promulgated  December  4,  1844. 

[a]  In  general. 

In  cases  of  further  proof  on  appeal  the  Supreme  Court  has  provided  in 
its  12th  rule  for  reference  to  commissioners.!  2  In  some  districts  all  causes 
are  referred  as  of  course,  as  soon  as  issue  is  joined.  The  rule  vests  a  large 
discretion  in  the  district  court,i3  and  the  order  of  reference  need  not  assign 
the  reasons  therefor.14  When  there  is  a  dispute  as  to  accounts,  priority 
of  liens  and  like  matters,  reference  to  a  commissioner  is  usual  and  prop- 
er. 1 6  Computation  of  damages  may  also  be  referred  to  them. is  An  award 
of  damages  is  not  invalidated  by  the  fact  that  the  commissioner  sat  outside 
of  the  territorial  jurisdiction  of  the  court.17 

[b]  Proceedings  on  reference. 

The  mode  of  proceeding  before  commissioners  is  not  prescribed  by  the 

9  Post,  §  1283.  Fed.  Cas.  No.  12,718;  Furniss  v.  Brig 

lOBarber    v.    Lockwood,    134    Fed.  Magoun,    Olcott,    55.    Fed.    Cas.   No. 

985.  5,163. 

i2Post.  §§  2087-2080.  i«See  The  State  of  California,  4  C. 

isSee  Lee  v.   Thompson,   3   Wood,  C.  A.  393,  54  Fed.  404;    The  Shand, 

167,  Fed.  Cas.  No.  8,202.  4  Fed.  925. 

nThe  Wavelet,  25  Fed.  733.  "The  William  H.  Bailey,  111  Fed. 

isShaw  v.  Collier,  4  Blatchf.  370,  1006,  50  C.  C.  A.  76. 
18   How.    Pr.   238. 
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rules,  except  in  so  far  as  the  analogy  of  references  in  equity  is  suggested 
and  perhaps  intended  to  be  followed.i  The  practitioner  should  advise  him- 
self as  to  the  rules  governing  the  local  practice  in  any  given  district. 
Usually  references  are  to  the  standing  commissioners,  though  the  parties 
may  agree  upon  some  other.  Due  notice  of  the  time  set  for  the  presenta- 
tion of  testimony  should  be  given.  The  parties  should  present  their  proofs 
in  the  usual  orderly  manner,  the  libelant  first  putting  in  his  entire  case 
in  chief  and  the  respondent  or  claimant  putting  in  his  defense.2  However, 
evidence  may  be  admitted  out  of  the  usual  order  where  good  cause  is  shown 
for  the  failure  to  present  it  in  due  course.s  In  some  districts  it  is  cus- 
tomary to  refer  any  disputed  question  of  the  admissibility  of  evidence 
to  the  court  for  decision  at  the  time  it  arises.^  When  the  evidence  is  com- 
pleted the  commissioner  should  report  his  findings  to  the  court.  The  findings 
on  questions  of  fact,  are  entitled  to  the  same  weight  as  those  of  a  master 
in  chancery6  and  they  should  not  be  disturbed  by  the  court,  especially  if 
the  evidence  is  conflicting, '<■  unless  a  mistake  or  error  is  clearly  apparent.® 
As  regards  form,  the  findings  should  be  made  in  distinct  paragraphs,  if 
practicable,  and  numbered  successively.  9  A  party  aggrieved  by  the  find- 
ings has  a  right  of  exception  similar  to  that  available  in  equity.  Alleged 
errors  will  not  be  noticed  unless  clearly  excepted  to;ii  and  only  the  grounds 
on  which  objection  was  made  to  the  admission  of  evidence  before  the  com- 
missioner will  be  considered  by  the  court  in  passing  on  the  correctness  of 
the  ruling  admitting  the  testimony.  12  But  exceptions  to  the  commission- 
er's report  will  not  suffice  on  appeal,  to  raise  alleged  errors  in  the  decree ; *  s 
though  if  further  proof  is  ordered  in  the  appellate  court  want  of  exception 
below  will  not  prevent  objection  to  the  damages  there  allowed.i*  It  is 
proper  practice  for  the  proctor  in  excepting  to  the  commissioner's  report 
to  refer  to  the  number  of  the  paragraph  of  the  finding  excepted  to. is 
When  necessary  the  court  may  authorize  the  employment  of  a  stenographer 
and  decree  that  his  fees  shall  be  taxed  as  costs.  1 6 

§  1283.     Trial  of  issues  of  fact  before  jury  in  certain  cases. 

In  causes  of  admiralty  and  maritime  jurisdiction  relating  to  any 
matter  of  contract  or  tort  arising  upon  or  concerning  any  vessel  of 
twenty  tons  burden  or  upwards,  enrolled  and  licensed  for  the  coast- 
ing trade,  and  at  the  time  employed  in  the  business  of  commerce 

iSee  ante,  §  1067,  et  seq.                      La   Bourgogne,   144   Fed.  781,  —  C. 
2The  Guy  C.  Goss,  53  Fed.  826.        C.  A. . 

3The  Guy  C.  Goss,  53  Fed.  826.  828.        ^  Tt£sca>  U7 1^  f  S;Do    „   „ 
.„      m,      ov.      j    a  -n  j    nnc  The   Cayu&a.   59    Fed.   483,   8   C. 

<See  The  Shand,  4  Fed.  925.  q    ^    lgg 

«The  Elton,  31  C.  C.  A.  496,  83  Fed.  i2See  The  Bulgaria,  83  Fed.  312. 

519;  Panama  R.  Co.  v.  Napier  Ship-  i3Sun  Mut.  Tns.  Co.  v.  Mississippi, 

Co.    61    Fed.    408,   9    C.    C.    A.    553;  etc.  Co.  16  Fed.  800,  5  McCrary,  265. 

'The    Cayuga,   59    Fed.    483,   8    C.  i4Boss   v.    Southern    C.   O    Co    41 

C.  A.  188.  Fed.  152: 

sPanama  R.  Co.  v.  Napier  Shipping  i5The  Itasca.   117  Fed.   885. 

Co.    61    Fed.    408,   9   C.    C.    A.    553;  isRogers   v.  Brown,   136  Fed.   813. 
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and  navigation  between  places  in  different  States  and  Territories 
upon  the  lakes  and  navigable  waters  connecting  the  lakes,  the  trial 
of  issues  of  fact  shall  be  by  jury  when  either  party  requires  it. 
Part  of  R.  S.  §  56li,  U.  S.  Comp.  Stat.  1901,  p.  461. 

[a]     History  of  provision  and  related  statutes. 

The  first  part  of  the  above  section  provides  generally  for  jury  trials  of 
issues  of  fact  except  in  equity  and  admiralty,  and  is  given  in  a  preceding 
chapter.i  There  was  a  provision  in  a  statute  of  1875  which  required  the 
circuit  court  in  admiralty  cases  to  find  the  facts  and  conclusions  of  law 
separately,  and  which  further  declared  that  "in  finding  the  facts,  as  before 
provided,  said  court  may,  upon  the  consent  of  the  parties  who  shall  have 
appeared  and  put  any  matter  ofirfact  in  issue,  and  subject  to  such  general 
rules  in  the  premises  as  shall  be  made  and  provided  from  time  to  time,  im- 
panel a  jury  of  not  less  than  five  and  not  more  than  twelve  persons,  to 
whom  shall  be  submitted  the  issues  of  fact  in  such  cause,  under  the  direc- 
tion of  the  court,  as  in  cases  at  common  law."s  While  never  expressly 
repealed,  it  seems  clear  that  this  provision  was  rendered  altogether  in- 
operative by  the  clause  of  the  circuit  court  of  appeals  act  of  1891,  which 
took  away  all  the  circuit  court's  appellate  jurisdiction  and  made  the  cir- 
cuit court  of  appeals'  judgments  final  in  admiralty  causes.s 

R.  S.  566  is  from  an  act  of  1845  which  declared  that  the  admiralty  jur- 
isdiction should  extend  to  the  Great  Lakes  and  connecting  waters.  At 
that  time  the  Supreme  Court  was  supposed  to  be  committed  to  the  rule 
that  the  jurisdiction  must  be  restricted  to  waters  in  which  the  tide  ebbed 
and  flowed.  The  repudiation  of  that  doctrine  later,  made  it  unnecessary 
to  carry  forward  into  the  Revised  Statutes  any  other  portion  of  the  original 
provision  of  1845  than  that  contained  in  R.  S.  §  566,  supra ;*  and  some 
question  has  been  made  as  to  the  propriety  of  preserving  even  this  part  of 
the  act  of  1845,  since  Congress  in  providing  for  jury  trials  in  cases  on  the 
great  lakes  believed  that  it  was  merely  preserving  an  existing  right  derived 
under  the  common  law  and  not  creating  a  new  right  in  admiralty.  5  There 
is  no  constitutional  right  to  a  jury  in  admiralty  causes, «  though  it  is  not 
unusual  to  call  in  nautical  assessors  whose  conclusions  on  questions  of  fact 
are  highly  persuasive  upon  the  court.' 

lAnte,  §  911.  v.  Sally,  2  Cranch  406,  2  L.  ed.  320: 

2Act  Feb.  16,  1875,  c.  77,  §   1,  18  United     States     v.     The     Betsey,     4 

Stat.   315,   U.    S.    Comp.   Stat.    1901,  Cranch,  452,  2  L.  ed.  673;  Whelan  v. 

p.  525.  United   States,   7   Cranch,    112,   3  L. 

3See  ante,  §  77.  ed.  286;   In  re  Ross,  140  U.  S.  464, 

4See  The  Eagle,  8  Wall.  15,  19  L.  35  L    ed    5&is  i  Sup.  Ct.  Rep.  897. 

ed5The'city  of  Toledo,  73  Fed.  225;  7See  The  Oity  of  Washington,  92 
Gillettv  Pierce,  1  Brown,  Adm.  553,  U.  S.  31  23  L  ed  6W;  The  Hypo 
Fed    Cas    No    5  437  dame,  6  Wall.  216,  18  L.  ed.  794;  The 

eUnited  States  v.  La  Vengeance,  3  Emily,  1  Olcott,  132,  Fed.  Cas.  No. 
Dall.  301,  1  L.  ed.  610;  United  States    4,453;    The  Rival,   1    Spr.    128,   Fed. 
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[b]    Scope  and  effect. 

The  courts  have  declined  to  hold  that  the  above  provision  giving  a  right 
to  jury  trial,  means  the  common  law  jury,  whose  verdict  is  conclusive  upon 
the  court.  It  is  settled  that  the  verdict  of  a  jury  under  this  section  is 
merely  advisory,  as  in  courts  of  equity; «  and  the  judge  is  still  responsible 
for  the  decree.9  Moreover  it  must  always  appear  that  the  case  falls  plainly 
within  the  terms  of  the  section.io  It  is  necessary  that  the  cause  arise 
upon  the  great  lakes  or  connecting  waters. n  The  Monongahela  and  Ohio 
rivers  are  not  "navigable  waters  connecting  lakes"  within  the  meaning 
of  the  section;  12  but  artificial  communications,  such  as  canals,  may  be.1 3 
"Where  two  vessels  are  concerned  in  the  suit  it  is  not  necessary  for  both 
of  them  to  be  of  twenty  tons  burden  in  order  to  bring  the  case  within 
the  section.1 4  If,  however,  both  vessels  are  foreign  or  engaged  in  foreign 
trade  or  in  trade  between  parts  of  the  same  State  the  section  will  probably 
not  apply.16  Prize  cases  are  exeluded,i6  and  apparently  cases  of  salvage 
jettison  and  general  average  also.17  Neither  does  the  section  apply  in 
-cases  of  vessels  engaged  in  the  domestic  commerce  of  a  State.1  s 

:§  1284.     The  decree. 

The  admiralty  rules  do  not  provide  specifically  regarding  the 
form  and  entry  of  decrees,  though  there  is  a  minor  provision  re- 
garding decree  in  collision  cases.1  In  general,  however,  the  practice 
respecting  admiralty  decrees  is  similar  to  that  in  equity.  After  a 
cause  has  been  heard  and  submitted,  the  decree  is  pronounced  by 
the  court  according  to  the  law  and  facts.  Such  decree  may  be  in- 
terlocutory or  final.  Where  a  party  is  in  default  a  decree  pro  con- 
fesso  may  be  rendered.2  [aMd] 
Author's  section. 

[a]     Form  and  scope. 

The  decree  may  award  any  relief  which  the  law  applicable  to  the  case 

Cas.  No.  11,867;  The  Empire,  19  Fed.  ^Scott  v.  The  Young  America,  1 

559.  Newb.  Adm.  101,  Fed.  Cas.  No.  12,- 

* The  Eagle,  8  Wall.  15,  19  L.  ed.  549. 

ed.  365;  The  City  of  Toledo,  73  Fed.  "The  Erie  Belle,  20  Fed.  63. 

220;  Lee  v.  Thompson,  3  Woods,  167,  i^The  Erie  Belle,  20  Fed.  64 

Fed.  Cas.  No.  8,202;   Boyd  v.  Clark,  ^The  Eagle,  8  Wall.  23,  19  L.  ed. 

13  Fed.  908;  The  Empire,  19  Fed.  559.  365. 

See  also  Dunphy  v.   Kleinsmith,   11  "See  The  Eagle,  8  Wall.  23,  19  L. 

Wall.  610,  20  L.  ed.  223.  ed.  365. 

9The  City  of  Toledo.  73  Fed.  220.  isThe  Genesee  Chief,  12  How.  443, 

"Gillett  v.  Pierce,  1  Brown,  Adm.  13  L.  ed.  1058;  Hine  v.  Trevor ,4  Wall. 

553,  Fed.  Cas.  No.  5,437.  555,  18  L.  ed.  451,  Jones  v.  The  Coal 

^Hine  v.   1'revor,  4  Wall.  555,  18  Barges,  3  Wall.  Jr.  53,  Fed.  Cas.  No. 

L.  ed.  451 ;  Franconet  v.  The  Backus,  7,458.     See  also  Allen  v.   Newberry, 

1    Newb.    Adm.     1,    Fed.    Cas.    No.  21    How.    244,    16    L.    ed.    110;    The 

5.048.  Erie  Belle,  20  Fed.  63. 

isBigley   v.    The  Venture,  21  Fed.  i§  1272. 

880.  2See  ante,  §  1269. 
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warrants,  though  there  be  inaccurate  statement  of  subordinate  facts,  pro- 
vided the  libelant  propounds  distinctly  the  substantial  facts  on  which  he 
relies  and  prays  generally  or  specifically  for  appropriate  relief,  i  In  pro- 
ceedings to  carry  the  decree  into  effect,  original  proceedings  are  before  the 
court  when  necessary  to  determine  new  points  in  the  controversy.  5 

£b]     Personal  judgment. 

The  general  rule  is  that  personal  judgment  cannot  be  entered  against 
the  claimants  in  an  action  in  rem,  unless  they  have  signed  the  stipulation 
given  in  lieu  of  the  vessel  seized; i  or  unless  there  has  been  an  amendment 
and  the  issue  of  new  process  in  personam,8  or  the  general  appearance  of 
the  owner  in  personam.s  Where  a  libel  against  both  the  vessel  and  its 
owner  contains  no  prayer  for  monition  and  personal  judgment  and  no 
service  of  monition  and  attachment  of  property  was  made  on  the  owner, 
his  appearance  to  answer  the  libel  gives  the  court  no  jurisdiction  to  enter 
a  personal  judgment  against  him.io 

[c]     Conclusiveness  of  decrees. 

In  general  when  a  proceeding  in  rem  has  been  regular  and  after  due 
notice,  the  decree  renders  the  proceeding  res  adjudicata  against  an  inter- 
ested party  who  has  failed  to  appear.  12  But  where  jurisdiction  is  not  duly 
acquired  in  rem,  the  owner  having  appeared  personally,  decree  cannot  be 
made  binding  on  the  vessels'  cargo  owners.13  Nor  is  a  decree  of  sale  con- 
clusive in  another  court  where  the  proceeding  was  not  in  rem  and  the 
owner  was  not  made  a  party.14  Since  a  decree  in  rem  is  binding  on  the 
whole  world  the  death  of  one  of  the  parties  to  the  decree  does  not  effect 
the  right  to  have  it  executed.1 6  A  decree  of  forfeiture  is  absolutely  bind- 
ing.16 A  sentence  of  acquittal  is  as  conclusive  as  »  sentence  of  condemna- 
tion.! 7  Where,  however,  an  appeal  is  pending  in  the  Supreme  Court  a 
•decree  is  not  final,  the  appeal  having  the  effect  of  suspending  or  vacating 
the  decree  appealed  from.18  Final  decree  of  acquittal  and  restitution  to 
the  claimant,  when  there  is  only  one,  determines  only  the  question  of  prize 
or  no  prize,  and  not  the  title  to  the  property."  A  decree  of  a  foreign 
court  of  competent  jurisdiction  is  conclusive  evidence  with  respect  to  what 

4The  Gazelle,  128  U.  S.  487,  32  L.  The   Harrogate,    112    Fed.    1019,    50 

ed.   496,   9   Sup.    Ct.   Rep.    139.     Se»  C.  C.  A.  665. 

also,  Davis  v.  Adams,  102  Fed.  524,  "The  J.  W.  French,  13  Fed.  916. 

42  C.  C.  A.  493.  ispeniiallow  v.  Doane,  3  Dall.  86, 

5The  Santa  Maria,  10  Wheat.  442,  1  L.  ed.  507. 

6  L.  ed.  359.  i«Gelston  v.  Hoyt,  3  Wheat.   316, 

7  Atlantic,  etc.  Co.  v.  Alexandre,  16  4  L.  ed.  381. 

Fed.  279.  "Idem. 

8The  Zodiac,  5  Fed.  220.  J*?™^  j*atS?v. \ Pr?,tw,,'nSw  n- 

.™      M„„,     A    „  w    oq,  66,  7  L.  ed.  601 ;  The  Lucille,  19  Wall. 

•The  Monte  A.   12  Fed    331  ^  The  ^  Fed 

lOThe  Ethel,  66  Fed.  340,  13  C.  C.  180 

A.  504.  lsCushing  v.  Laird,  107  U.   S.  84, 

i2The  James  G.  Swan,  106  Fed.  94.  27  L.  ed.  391,  2  Sup.   Ct.  Rep.   100. 

i3Bailev  v   Sundberg,  49  Fed.  583,  See  Hofobs  v.  McLean,  117  U'.  S.  580, 

1  C  C  A.  387.  "  29  L-  ed-  9455  6  aviP-  ct-  ReP-  87°- 
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it  professes  to  decide; 20  and  entitled  to  full  faith  and  credit.1  Hence  a 
foreign  decree ,  condemning  a  vessel  for  breach  of  blockade  is  conclusive 
as  to  that  fact  in  an  action  on  a  policy  of  insurance^  But  foreign  sentence 
of  condemnation  in  a  prize  case  is  not  conclusive  evidence  that  the  title  of 
the  vessel  was  not  in  a  neutral,  since  a.  decision  on  that  point  by  the  for- 
eign court  was  not  necessary  in  the  adjudication  of  the  case.3  A  decree 
of  condemnation  by  courts  of  an  alleged  republic  not  recognized  by  the 
United  States  will  not  be  respected  by  the  United  States  courts. * 

[d]     Liability  of  stipulators. 

Since  a  stipulation  takes  the  place  of  the  released  property^  the  sureties 
therein  become  parties  to  the  cause  and  are  bound  by  orders  subsequently 
made  to  the  same  extent  as  the  claimant,  the  decree  is  as  binding  upon 
the  sureties  as  upon  the  claimant.'  It  may  be  entered  against  both  at 
the  time  of  the  decree.  8  Execution  may  be  awarded  against  them. 9  The 
decree  against  them  need  not  be  postponed  until  after  the  time  for  appeal 
by  the  principal  has  expired.  10  Unless  an  amendment  changes  the  cause 
of  action  stipulators  are  not  released  thereby.!  1 

§  1285.     Enforcement  of  decrees. 

In  all  cases  of  a  final  decree  for  the  payment  of  money,  the  libel- 
lant  shall  have  a  writ  of  execution,  in  the  nature  of  a  fieri  facias, 
commanding  the  marshal  or  his  deputy  to  levy  and  collect  the 
amount  thereof  out  of  the  goods  and  chattels,  lands  and  tenements, 
or  other  real  estate,  of  the  defendant  or  stipulators. 

Twenty-first  Admiralty  Rule  as  amended  December  Term  1861. 1* 
The  phrase  "defendants  or  stipulators"  in  the  above  section  apparently 
refers  to  a  judgment  against  one  or  the  other  and  not  against  both.is  In 
proceedings  to  carry  a  decree  into  effect  the  original  proceedings  are  before 
the  court  where  necessary  to  determine  new  points  in  the  controversy .  1 6 
One  admiralty  court  will  carry  into  effect  the  determination  of  another, 
though  belonging  to  a  different  nation.17     It  may  at  the  instance  of  a 

20Fitzsdmmons  v.  Newport  Ins.  Co.  L.  ed.  686,  2  Sup.  Ct.  Ken    864   ante 

4  Oranch,  198,  2 X.  ed.  591.     See  also,  §  1220  P'        '  ' 

^aleJ  v-  fhattuck,  3  Cranch,  488,  2        sUnited   States  v.  Ames    99  U    S 

L-   ed-   508-  40,  25  L.  ed.  295 

iThe  Garland,  16  Fed   283  ioThe    Belgenland,    108  U.  S.  156, 

2Croud«on   v    Leonard,   4   Cranch,  27  L.  ed.  685,  2  Sup.  Ct.  Rep.  864. 

3Maleyev.-!hattuck;3  Cranch,  488,  Fed.^cTc  C  T2S0  ^  ^  "" 
2  Led.  498  "See  1  Black,' VI.       ' 

19.f5TedAn23a9.V-  Llebe°'  6  Wheat    ^Tm'   6tC-    C°-   "  Al6Xandre' 

76!Pa1rgt;e§v2^arine  Ins.  Co.  112    6  L  ^  &*  ^  10  "**  ^ 

Fe^e67BeKa„Cd,1o82^.  S.  156,  27    1  L^oT  *  ^  3  ^  ™> 
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party,  and  without  letters  of  request,  enforce  a  decree  for  the  payment  of 
costs  which  was  rendered  in  another  district.! 8 

§  1286.     Power  to  carry  foreign  consuls  award  into  execution. 

Said  courts  and  commissioners  [i.  e.,  the  circuit  and  district 
courts  and  circuit  court  commissioners]  may  issue  all  proper 
remedial  process,  mesne  and  final,  to  carry  into  full  effect  such 
award,  arbitration,  or  decree,  and  to  enforce  obedience  thereto,  by 
imprisonment  in  the  jail  or  other  place  of  confinement  in  the  dis- 
trict in  which  the  United  States  may  lawfully  imprison  any  per- 
son arrested  under  the  authority  of  the  United  States,  until  such 
award,  arbitration,  or  decree  is  complied  with,  or  the  parties  are 
otherwise  discharged  therefrom,  by  the  consent  in  writing  of  such 
consul,  vice-consul,  or  commercial  agent  [as  has  made  an  award 
under  arbitration  affecting  the  captain  and  crew  of  a  vessel  of  his 
nation],  or  his  successor  in  office,  or  by  the  authority  of  the  foreign 
government  appointing  such  consul,  vice-consul,  or  commercial 
agent:  Provided,  however,  that  the  expenses  of  the  said  imprison- 
ment, and  maintenance  of  the  prisoners,  and  the  cost  of  the  pro- 
ceedings, shall  be  borne  by  such  foreign  government,  or  by  its  con- 
sul, vice-consul,  or  commercial  agent  requiring  such  imprisonment. 
Part  of  R.  S.  §  728. 

The  section  also  confers  general  power  to  carry  such  awards  into  effect;! 
and  directs  the  marshal  to  serve  and  execute  process. z 

§  1287.     Sale  of  property  and  proceeds. 

All  sales  of  property  under  any  decree  of  admiralty  shall  be 
made  by  the  marshal  or  his  deputy,  or  other  proper  officer  as- 
signed by  the  court,  where  the  marshal  is  a  party  in  interest,  in  pur- 
suance of  the  order  of  the  court  ;[a]  and  the  proceeds  thereof,  when 
sold,  shall  be  forthwith  paid  into  the  registry  of  the  court  by  the 
officer  making  the  sale,  to  be  disposed  of  by  the  court  according  to 
law.[bMe:" 

Forty-first  Admiralty  Rule,  promulgated  December  ierm,  1844. 

[a]     Marshal's  duty. 
Compensation  of  the  marshal  for  the  sale  of  vessels  is  provided  for  in 

i  sPennsylvania  R.   R.   Co.   v.   Gil-         lAnte,  §  158. 
hooley,  9  Fed.  618.  2  Ante,  §  646. 
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the  statute  declaring  the  marshal's  fees.3     The  marshal  is  not  entitled  to 
charge  for  an  auctioneer's  services.* 

[b]     Sale  of  property  in  general. 

Sales  in  admiralty  are  governed  by  the  same  rules  as  other  judicial  sales.s 
Thus  the  sale  of  a  seized  vessel  is  not  completed  until  confirmed  by  the 
court.s  The  sale  of  the  vessel  when  made  by  a  court  of  competent  jurisdic- 
tion extinguishes  all  liens  and  vests  »  clear  and  undefeasible  title  in  the 
purchaser. i  Sale  of  property  and  proceeds  in  admiralty  is  allowed  before 
adjudication  when  the  property  is  of  a  perishable  nature.  8  It  may  be 
allowed  also  in  ease  of  a  ship  arrested  in  a  suit  in  rem.9  Upon  inter- 
locutory sales  it  is  the  duty  of  the  marshal  to  bring  the  proceeds  into 
«ourt  with  an  account  of  sales. u  If  they  are  on  credit  the  immediate 
proceeds  should  be  brought  into  court.12  Where  a  sale  of  the  vessel  has 
been  made  and  the  money  paid  into  court  in  lieu  of  such  vessel  before 
■decree,  a  decree  for  the  restitution  of  the  vessel  and  cargo  to  the  owner 
■carries  only  what  may  remain  of  the  fund  and  imposes  no  liability  on  the 
government  for  any  part  of  it  which  may  have  been  lost.  13 

[c]  Grounds  for  setting  sale  aside. 

While  courts  of  admiralty  endeavor  to  protect  the  rights  of  the  owner, 
inadequacy  of  price  is  not  sufficient  to  have  a  sale  set  aside,  i*  Neither 
will  the  fact  that  the  sale  was  made  to  a  proctor  of  the  libelant  be  suffi- 
cient to  have  it  set  aside,'  in  the  absence  of  fraud.is  Likewise  failure  to 
give  notice  by  publication  while  perhaps  furnishing  grounds  for  opening 
the  decree,  does  not  render  the  proceeding  void. is  When,  however,  the 
property  of  the  libelant  was  condemned  to  sale  in  a  proceding  in  which  he 
was  not  a  party,  and  which  was  not  a  proceeding  in  rem,  nor  a  proceed- 
ing against  the  vessel  in  any  form,  the  order  of  sale  is  a  nullity.  17  Fraud 
will  invalidate  the  sale  of  a  vessel  under  admiralty  decree.  In  such  case 
however,  it  must  appear  that  the  proceeding  was  both  collusive  and  fraudu- 
lent, and  that  the  purchaser  was  cognizant  of  the  fraud.18  Where  the 
vessel  has  been  sold  under  a  fraudulent  suit  instigated  by  the  claimant 
the  court  may  order  the  sale  set  aside  unless  claimant  gives  bond  and 
such  bond  is  available  to  the  libelant  in  case  of  his  recovery.19 

[d]  Rights  and  liabilities  of  purchasers. 

A  purchaser  in  good  faith  under  a  marshal's  sale  upon  decree  of  the 
court  will  be  protected  in  his  title  if  the  court  had  jurisdiction  to  decree 

3Ante    §  712.  uWallis  v.  Thornton,  2  Brock.  422 

4The  John  E.  Mulford,  18  Fed.  455.  Fed.  Cas.  No.  17,111. 

5The  Monte  A.  9  Wheat.  648,  6  L.  "United  States  v.  Coudert  73  Fed 

«d.  174.  505,  19  C.  C.  A.  543. 

«The   Sue,   137   Fed.    133.  nThe  Ruby,  38  Fed.  623 

'The  Trenton.  4  Fed.  657.  "Idem. 

«See  ante,  §  1222.  leDailey  v.  Doe,  3  Fed   903 

•  See  ante,  §  1219  iTThe  J.  W.  French.  13  Fed.  916. 

„„'™   Avery   and   Cargo,   2   Gall.  isTlie  (iarland,  16  Fed.  283. 

308,   Fed.   Cas.  No.  671.  i9The  New  York,  93  Fed.  495 
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the  sale;i  but  when  the  vessel  is  improperly  removed  from  the  custody 
of  the  court  pronouncing  the  decree,  a  purchaser  claiming  only  the  title 
of  the  claimants  cannot  interpose  such  title  as  a  defense  to  the  decree.2 
Where  the  party  purchasing,  however,  is  bona  fide  and  sets  up  new  inter- 
ests it  would  seem  that  he  is  entitled  to  the  protection  sometimes  afforded 
to  a  purchaser  for  value  without  notice  of  maritime  liens.  3  But  where  the 
claimant  is  a  purchaser  while  the  vessel  was  in  custody  for  the  very  bill 
•of  supplies  in  the  controversy  he  is  entitled  to  no  such  protection.*  The 
taking  of  a  vessel  subject  to  liens  from  Detroit  to  Canada  in  order  to  free 
her  from  those  liens  and  her  sale  there  for  a  small  claim  for  necessaries 
has  been  held  valid,  it  appearing  that  the  purchaser  had  no  knowledge  of 
the  facts.  5  The  marshal  is  not  entitled  to  hire  an  auctioneer,  and  pur- 
chaser may  refuse  to  pay  such  auctioneer's  fees.*  Having  refused  to  pay 
the  purchase  price  with  such  faes  included,  he  cannot  be  held  liable  for  a 
-deficiency  arising  on  resale.'  A  sale  not  officially  confirmed  by  the  court 
may  be  set  aside  and  a  new  sale  ordered  where  the  bid  is  materially  in- 
-creased,  notwithstanding  the  first  purchaser  has  paid  his  money  into  court 
and  has  incurred  expenses,  s 

[e]     Disposition  of  proceeds. 

The  43rd  admiralty  rule  gives  intervenors  the  right  to  come  in  when 
there  are  proceeds  in  the  registry  of  the  court.9  Intervention,  however, 
must  be  on  or  before  final  decree,  and  if  made  afterward  it  will  be  disre- 
garded. io  After  the  various  claims  have  been  paid  out  of  the  proceeds 
the  owner  of  the  res  is  entitled  to  have  the  residue  returned  to  him.n 
"Where  the  lien  of  the  libelants  is  in  excess  of  the  amount  realized  by  the 
sale,  and  the  libelants  do  not  claim  the  proceeds,  they  remain  in  the  regis- 
try of  the  court,  i2  An  application  made  by  the  proctors  thirty  years 
after  the  original  libel  was  brought,  applying  for  the  proceeds,  will  be  dis- 
regarded, it  not  appearing  clearly  that  there  is  some  one  legally  entitled 
to  the  fund. is  After  the  decree  has  been  satisfied  and  there  is  a  surplus 
remaining  in  the  registry  admiralty  has  ancillary  jurisdiction!  4  over  mat- 
ters of  account  and  may  enforce  a  lien  whether  maritime  or  not.is  So 
where  a  part  owner  of  a  ship  has  a  statutory  lien  for  advances  he  may 
be  paid  out  of  the  surplus  proceeds  remaining  in  court.16  Admiralty  hav- 
ing once  taken  jurisdiction  it  cannot  refuse  to  settle  claims  according  to 
the  rights  of  the  parties,!  ?  and  a  supplemental  suit  may  be  entertained 
-to  ascertain  to  whom  proceeds  belong  and  to  deliver  them  to  the  parties 

iDailey  v.  Dae.  3  Fed.  903.  uSee   The   Lottawanna,   20   Wall. 

2The  Rio  Grande,  23  Wall.  463,  28  222,  22  L.  ed.  259. 

X.  ed.  158.  i2See    The    WaterWitch,    44   Fed. 

3 See  The  Morning  Star,  14  Fed.  886.  95. 

4j,jem.  isThe  Waterwiteh,  44  Fed.  95. 

BThe  Garland,  16  Fed.  283.  i*See  ante,  §  3. 

6The  John  E.  Mulford,  18  Fed.  455.  iBThe    Mary   Zephyr,  2   Fed.   824. 

7Idem.  See  also  ante,  §  1231. 

8The  Sue,  137  Fed.  133.  i«Idem. 

9See  ante,  §  1231.  "Covert  v.   The  Mexford,  3   Fed. 

-loSee  ante,  §   1231.  S77. 
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entitled.!  s     But  a  suit  for  the  disposition  of  surplus  money  will   not  be 
allowed  except  by  some  one  having  a  lien.19 

§  1288.     Correction  and  vacation  of  decree  and  further  proof 
prior  to  decree. 

The  admiralty  rules  fail  to  specify  the  manner  or  limit  the  time 
for  applications  to  correct  or  vacate  a  decree  or  otherwise  obtain  its 
reconsideration  and  revision  by  the  trial  court.  In  the  southern 
district  of  New  York  and  perhaps  in  other  districts,  local  rules 
governing  some  phases  of  the  practice  in  this  respect  have  been 
adopted.  The  right  to  seek  a  correction  or  reconsideration  of  a 
decree  exists  very  much  as  in  courts  of  equity,  the  procedure  being 
perhaps  even  less  technical  than  at  chancery.  w-M  Prior  to  the 
formal  entry  of  decree  courts  of  admiralty  will  also  reopen  a  case 
for  further  proof  where  justice  seems  to  require. [c] 
Author's  section. 

[a]    Relief  during  the  term. 

Admiralty  tribunals  adopt  the  principle  recognized  at  law  and  in  equity,! 
that  a  court  has  large  power  in  the  correction  or  setting  aside  of  its  final 
decrees  during  the  term  when  rendered,  and  in  theory  no  power  to  do  so 
at  a  subsequent  term.  During  the  term  a  party  aggrieved  by  a,  decree 
may  apply  by  motion2  or  petition  to  have  it  corrected  or  set  aside.  Such 
a  proceeding  has  been  called  a  motion  for  new  trial, 3  or  petition  for  re- 
hearing* or  a  motion  to  reopen  the  case.5  The  analogy  of  the  equity  pro- 
cedure has  had  its  influence  in  molding  the  admiralty  practice  in  this  re- 
spect^ and  petition  for  rehearing  will  not  lie  in  admiralty  after  the  term 
any  more  than  in  equity.?  The  usual  rules  which  require  that  newly  dis- 
covered evidence  to  be  ground  for  rehearing,  be  material  and  such  as  could 
not  earlier  have  been  procured,  apply  in  admiralty.8  Rehearing  will  be 
denied  if  the  conclusion  originally  reached,  is  adhered  to. 9  It  is  also  usual 
for  the  district  court  to  refuse  a  rehearing  for  new  evidence,  where  the  case 
is  appealable,  since  the  parties  can  present  such  evidence  in  the  higher 
court.  i» 

isAndrews  v.  Wall.  3  How.  573,  11  though    it    does    not    clearly    appear 

L.  ecL  729.  that  decree  had  there  been  entered. 

"Grant   v.   Poillon,   20  How.   169,  «See  The  Annex.  38  Fed.  621 

15  L.  ed.  871.  7The  Comfort,  32  Fed.  327-   Hatch 

i  Ante,  §§  923,  1092,  1094,  1099.  v.   The   Newport,   44   Fed    300-    The 

zThe  Madgie,  31  Fed.  926.  Annex,  38  Fed.  621 

3See  Mainwaring  v.  The  Delap,  1  «Hatch   v.    The   Newport    44   Fed 

Fed.  880;  The  Annex.  38  Fed.  620.  300. 

'See  The  Comfort,  32  Fed.  327,  23  sBurdett  v.  Williams,  29  Fed    54° 

Blatchf.  371;  Hatch  v.  The  Newport,  i  oMainwaring  v.  The  Delap   I  Fed 

44MH'™'                     00    „  880;  The  Vaderland,  19  Fed.  527  :  The 

5  See   The   Newport,    38    Fed.    660,  Havelah,  39  Fed.  333. 
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[bj     Relief  after  the  term. 

After  the  term  of  the  rendition  of  a  final  decree,  the  grounds  upon  which 
the  court  will  revise  or  vacate  it  are  certainly  much  restricted,  though  it 
is  too  much  to  say  that  there  is  an  entire  want  of  power  in  the  premises.  12 
An  aggrieved  part}'  should,  however,  proceed  by  the  more  formal  libel  of 
review  rather  than  petition  or  motion,!  3  though  a  petition  iray  perhaps 
be  treated  as  a  libel  of  review  as  matter  of  indulgence.  1  *  An  ordinary 
petition  for  rehearing  will  not  lie  after  the  close  of  the  term  of  final 
decree. is  To  justify  the  court  in  entertaining  a  libel  of  review  after  the 
term  there  must  be  an  absence  of  other  remedy,  as  for  instance,  by  appeal, i« 
or  fraud  in  the  obtaining  of  the  decree,  1 7  or  conduct  approaching  or  equiva- 
lent to  actual  fraud.1  s  Judge  Story  has  also  suggested,  as  additonal 
grounds,  clear  error  of  law  in  a  decree,  or  new  proofs  changing  the  entire 
merits  of  the  case.19  So  »  failure  to  give  personal  notice  to  the  owner 
of  property  disposed  of  by  a  decree  in  personam  or  in  rem  may  be  ground 
for  libel  of  review. 20  The  applicant  for  relief  should  himself  be  free  from 
laches,i  and  the  court  has  a.  large  discretion  in  granting  or  denying  the 
relief.  2 

[c]     Reopening  case  and  further  proof. 

Courts  of  admiralty  frequently  entertain  applications  for  rehearing* 
or  to  reopen  a  case  for   further  proof,  prior  to  the  decree.     Newly  dis- 

i2The  remedy  is  now  well  recog-  506,  Fed.  Cas.  No.  10,151,  per  Story, 
nized.  Janvrin  v.  Smith,  1  Sprague,  J.  Janvrin  v.  Smith,  1  Spr.  13,  Fed. 
13,  Fed.  Cas.  No.  7.220;  Snow  v.  Ed-  Cas.  No.  7,220;  Snow  v.  Edwards.  2 
wards.  2  Low.  273,  Fed.  Cas.  No.  13,-  Low.  273,  Fed.  Cas.  No.  13,145;  Car 
145;  The  New  England,  3  Sumn.  495,  Co.  v.  Hopkins,  4  Biss.  51,  Fed.  Cas. 
Fed.  Cas.  No.  10,151;  The  Columbia,  No.  10,334;  Hunks  v.  Jackson,  66 
100  Fed.  S<)2:  Hall  v.  Chisliolm,  117  Fed.  571.  13  C  .C.  A.  641;  The  Col- 
Fed.  807,  55  C.  C.  A.  31.  Judge  Betts  umbia,  100  Fed.  882. 
concluded  that  libel  of  review  would  1 7  Janvrin  v.  Smith,  1  Spr.  13,  Fed. 
never  lie  after  the  term.  Betts  Adm.  Cas.  No.  7,220;  The  New  England.  3 
(1838)  p.  102.  See  also  The  Com-  Sumn.  495,  Fed.  Cas.  No.  10,151  ;The 
fort,  32  Fed.  327,  23  Blatchf.  371;  Columbia,  100  i^ed.  893  and  cases 
The  Annex,  38  Fed.  621.     The  ques-  cited. 

tion   is  not   properly   a   question  of        18  See  Munks   v.   Jackson,  66  Fed. 

power   in   the    court,   but   rather   of  571,  13  C.   C.  A.  641;  Hall  v.  Chis- 

sound   public  policy.  holm.   117   Fed.  807,  55  C.  C.  A.  31. 

i3Munks  v.  Jackson,  66  Fed.  572,        !9The  New  England,  3  Sumn.  506, 

13  C    C.  A.  641;  The  Columbia,  100  Fed.  Cas.  No.  10,151. 
Fed.  892;  Hall  v.  Chisholm,  117  Fed.        20janvrin  v.  Smith,  1  Spr.  13,  Fed. 

807,  55  C.  C.  A.  31.  Cas.  No.  7,220;  Snow  v.  Edwards,  2 

"Snow   v.   Edwards,   2   Low.    273,  Low.  279,  Fed.  Cas.  No.  13,145;   Car 

Fed   Cas   No.  13,145;  The  Madgie,  31  Co.  v.  Hopkins,  4  Biss.  51,  Fed.  Cas. 

Fed.   927;    The   Sparkle   7   Ben.   528.  .\o.  10,334;  The  Columbia,  100  Fed. 

Fed.  Cas.'  No.  13,207  where  petition  890.     See  Daily  v.  Doe,  3  Fed.  903. 
was' used      Pettit  v.  One  Steel  Light-        iMunks   v.   Jackson,   66    Fed.   572, 

er    104  Fed.  1002.  13  C.  C.  A.  641 ;  The  New  England, 

i5The    Comfort.    32  Fed.  327;  The  3  Sumn.  506,  Fed.  Cas.  No.  10,151. 
Annex,   38   Fed.   621  :    Hatch   v.   The        2Munks  v.  Jackson,  66  Fed.  572,  13 

Newport,  44  Fed.  301.  C.  C.  A.  641. 

i6The  New  England,  3  Sumn.  495,        <The  Havilah,  39  Fed.  3»3. 
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covered  evidence  is  a  common  ground  for  such  applications  by  the  parties- 
to  the  controversy  and  it  is  not  unusual  for  the  court  to  order  further 
proofs  on  its  own  motion.  5  Since  an  admiralty  case  is  heard  de  novo  on 
appeal,  there  is  the  same  power  to  order  further  proofs  in  the  appellate  as- 
in  the  district  court. 

§  1289.     Final  record  to  contain  what. 

In     .     .     .     admiralty  causes,  only  the  process,  pleadings,  and 
decree,  and  such  orders  and  memorandums  as  may  be  necessary  to> 
show  the  jurisdiction  of  the  court  and  regularity  of  the  proceed- 
ings, shall  be  entered  upon  the  final  record. 
R.  S.  §  750,  U.  S.  Comp.  Stat.  1901,  p.  591. 

This  provision  was  first  enacted  in  1853'  and  specifies  also  equity 
causes. 8  Final  record  as  provided  for  by  it  is  intended  to  answer  the  pur- 
pose of  the  enrollment  of  the  decree  under  the  former  chancery  practice- 
No  final  record  is  required  where  there  has  been  no  adjudication  between 
the  parties  except  in  cases  where  there  has  been  an  adjudication  of 
costs  to  the  officers;  in  such  cases  record  should  be  made. 9  The  provision 
should  be  complied  with  strictly  and  the  fact  that  the  process,  pleadings, 
and  decrees  are  recorded  in  the  district  court  is  no  reason  for  omitting  them 
from  the  record  of  the  circuit  court  on  appeal.  io  The  final  record  must 
correspond  with  the  judgment  record  of  the  common  law.n  Provisions  as. 
to  record  on  appeal  in  admiralty  are  given  in  a  subsequent  chapter.  12 

5See  The  Francis  Wright,  7  Ben.  thaler,  93  Fed.  307.     See  also  Blair* 

88,  Fed.   Cas.  No.  5,044.  v.  Ins.  Co.  30  Fed.  667. 

7  Act,  Feb.  26,  1853,  c.  80,  §  1,  10  10The    Thomas    Fletcher,    24    Fed. 

Stat.  163.  481. 

» Ante,  §  1100.  .J.™*  .Tho™!    Fletcher,    24    Fed. 

.„        ,7,   ,    ,      ,       _  _  481  ;  Blam  v.  Ins.  Co.  30  Fed.  667. 

sConsohdated,  etc.  Co.  v.  Detten-       i2See  post,  §  1958  et  seq. 
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CHAPTEK  40. 

PROCEEDINGS  FOR  LIMITATIONS  OF  LIABILITY. 

§  1298.  In  wliat  district  limitation  of  liability  proceedings  to  be  had. 

§  1299'.  Libel  or  petition  for  limitation  of  liability. 

§  1300.  Order  for  payment  of  owners'  interest  into  court  or  equivalent. 

§  1301.  The  monition  to  persolts  having  claims. 

§  1302.  Order  restraining  further  prosecution  of  suits. 

§  1303.  Proof  of  claims  and  pro  rata  payment. 

§  1304  Legal  liability  for  claims  presented,  or  right  to  exemption,  may 

be  contested. 

§  1305.  Preceding  rules  to  apply  on  appeal. 

§  1298.     In  what  district  limitation  of  liability  proceedings  to 
be  had. 

The  said  libel  or  petition  [i.  e.  for  limitation  of  liability  as  pro- 
vided in  rule  541  ]  shall  be  filed  and  the  said  proceedings  had  in  any 
district  court  of  the  United  States  in  which  said  ship  or  vessel  may 
be  libeled  to  answer  for  any  such  embezzlement,  loss,  destruction, 
damage,  or  injury;  or,  if  the  said  ship  or  vessel  be  not  libeled,  then 
in  the  district  court  for  any  district  in  which  the  said  owner  or 
owners  may  be  sued  in  that  behalf.  When  the  said  ship  or  vessel 
has  not  been  libeled  to  answer  the  matters  aforesaid,  and  suit  has 
not  been  commenced  against  the  said  owner  or  owners,  or  has  been 
commenced  in  a  district  other  than  that  in  which  the  said  ship  or 
vessel  may  be,  the  said  proceedings  may  be  had  in  the  district 
court  of  the  district  in  which  the  said  ship  or  vessel  may  be,  and 
where  it  may  be  subject  to  the  control  of  such  court  for  the  purposes 
of  the  case  as  hereinbefore  provided.  If  the  ships  have  already  been 
libeled  and  sold,  the  proceeds  shall  represent  the  same  for  the  pur- 
poses of  these  rules. 

Fifty-seventh  Admiralty  Rule,  as  amended  April  22,  1889. 2 

The  57th  rule  was  originally  promulgated  May  6,  1872.3     The  amend- 
ment of  1889  consisted  in  the  addition  of  the  sentence  beginning  "When 

iPost,  §  1299.  313Wall.  xiv. 

2130  U.  S.  705. 
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the  said  ship  or  vessel  has  been  libeled,"  etc.  The  rules  regarding  limita- 
tion of  liability  are  undoubtedly  valid.*  The  court  of  the  district  in  which 
the  vessel  is  found  or  libelled  or  owners  are  sued,  is  the  proper  one  in 
which  to  obtain  the  limited  liability  decree.  5  An  owner  who  fails  to  insti- 
tute proceedings  until  after  a.  suit  has  been  brought  by  the  loser  must 
commence  them  in  the  same  district  court  as  that  in  which  such  suit  is 
brought.  6  In  case  of  total  loss  at  sea  where  no  district  court  has  or  can 
have  any  fund  to  distribute,  resort  may  probably  be  had  to  the  courts  of 
the  district  in  which  the  owners  reside,?  or  where  the  vessel  perished,  if 
within  any  district,  s  In  case  where  a  vessel  was  lost  at  sea  and  part  of  the 
wreckage  washed  ashore  the  filing  of  a  libel  in  the  district  of  the  port  to 
which  the  vessel  was  bound  was  held  sufficient  to  give  the  court  jurisdiction, 
although  it  did  not  appear  that  the  remnants  of  the  wreck  were  within 
that  district.9  The  proceedings  may  be  instituted  in  a  district  where  a 
fund  representing  the  lost  vessel  is  in  litigation,  although  the  petitioners 
reside  in  another  district.10  While  the  statute  provides  that  "any  court 
of  competent  jurisdiction"1!  may  take  cognizance  of  the  proceedings,  this 
means  any  district  court;l2  and  not  the  circuit  courts.13  The  latter  have 
no  jurisdiction  in  such  cases  except  formerly  on  appeal. i*  The  Supreme 
Court,  however,  on  reversing  a  decree  of  the  circuit  court  directed  that 
further  proceedings  for  securing  a  limited  liability  be  had  in  the  circuit 
instead  of  the  district  court.is 

Jurisdiction  under  the  section  is  conferred  by  the  filing  of  the  libel  or 
petition  by  the  owners,  with  offer  to  give  stipulation;  19  and  is  in  its 
nature  exelusive.20  The  presence  of  the  vessel  is  not  necessary  to  the 
court's  jurisdiction.!  Nor  is  jurisdiction  lost  when  the  vessel  has  been  re- 
leased on  stipulation  and  has  gone  out  of  the  jurisdiction  of  the  court.  2 
Limitation  of  liability  may  be  allowed  although  the  liability  sought  to  be 
enforced,  by  the  losers  arises  under  a  State  law. 3  Where  the  ship  owners 
seeking  to  limit  their  liability,  have  surrendered  only  one  of  two  vessels 
held  by  the  court  to  be  liable,  the  court  has  power  to  seize  the  other,  and 
such  is  the  proper  and  only  equitable  course  when  the  suits  by  the  libel- 

4Providenee,  etc.  S.  S.  Co.  v.  Hill,  U.    S.    Comp.    Stat.    1901,   pp.    2943, 

Mfg.   Co.   109   U.   S.   578,    27   L.   ed.  2944. 
1038.   3  Sup.  Ct.  Rep.  379,  617.  12Elwe.ll  v.  Geibic,  33  Fed.  71. 

sProvidence,  etc.  S.  S.  Co.  v.  Hill        isidem 
Mfg.    Co.    109   U.   S.   508.   27   L.   ed.        i4The  Mary  Lord,  31  Fed    417 
1038,   3  Sup.  Ct.  Rep.  379,  617;   see        isThe  Benefactor,   103  U    S    247 

also  In  re  Morrison,  147  U.  S.  33,  37  26  L.  ed.  351.     See  post,  §  1305 
L.  ed.  67,  13  Sup.  Ct.  Rep.  246.  i9In   re   Morrison,    147    U     S     14 

•  The  Alpena,  8  Fed.  280,  10  Biss.  37   L.   ed   60,   13   Sup.   Ct.   Rep  '  246 
436-        „       .  soBIack  v.  Southern  Pac.  Ry.   Co. 

'See   Providence,   etc.    Co.   v.   Hill  39   Fed.   565. 
Mfg.   Co.    109   IT.    S.    598,   27   L.   ed.        iGleason  v.   Duffey,   116   Fed    298 

1045.  3  Sup.  Ct.  Rep.  379,  617.  54  C.  C.  A.  100. 

8™d-  2Tn  re  Morrison.  147  TJ.  S    14    37 

9Ex  parte  Slayton,  105  U.  S.  451.  L.  ed.  60,  13  Sup.  Ct.  Rep    246 
26  L.  ed.  1066.  3 Butler   v.    Boston,    S     S     Co     130 

i«In  re  Leonard,  14  Fed.  53.  17.  S.  527,  32  L.  ed.  1017,  9  Sup    Ct 

"See  R.  S.  §§  6,  4282,  4284,  42S.-».  Rep.  612. 
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ants  have  been  delayed,  and  the  ship's  owners  have  become  insolvent. * 
The  fact  that  the  claimant  has  been  paid  less  than  the  stipulated  value 
of  the  vessel  does  not  oust  the  court  of  jurisdiction,  where  claimant's 
original  claim  was  greater  than  its  value.  5  So  also  where  the  claims  have 
been  subsequently  reduced,  so  that  the  amount  stipulated  for  by  the 
owners  is  less  than  the  total  claims,  the  court  still  has  jurisdiction. 6 

§  1299.     Libel  or  petition  for  limitation  of  liability. 

When  any  ship  or  vessel  shall  be  libeled,  or  the  owner  or  owners 
thereof  shall  be  sued,  for  any  embezzlement,  loss,  or  destruction  by 
the  master,  officers,  mariners,  passengers  or  any  other  person  or 
persons,  of  any  property,  goods,  or  merchandise  shipped  or  put  on 
board  of  such  ship  or  vessel,  or  for  any  loss,  damage  or  injury  by 
collision,  or  for  any  act,  matter,  or  thing,  loss,  damage,  or  forfeiture 
done,  occasioned,  or  incurred,  without  the  privity  or  knowledge  of 
such  owner  or  owners,  and  he  or  they  shall  desire  to  claim  the 
benefit  of  limitation  of  liability  provided  for  in  the  third  and  fourth 
sections  of  the  act  of  March  3,  1851,  entitled,  "An  act  to  limit  the 
liability  of  shipowners  and  for  other  purposes,"  now  embodied  in 
§§  4283  to  4285  of  the  Eevised  Statutes,  the  said  owner  or  owners 
shall  and  may  file  a  libel  or  petition  in  the  proper  district  court  of 
the  United  States,  as  hereinafter  specified,  setting  forth  the  facts 
and  circumstances  on  which  such  limitation  of  liability  is  claimed, 
and  praying  proper  relief  in  that  behalf.  CaJ"[c] 

First  part  of  54th  Admiralty  Rule,  as  amended  Jan.  26,  1891. ? 

[a]     Procedure  in  general. 

The  54th  rule  was  originally  promulgated  May  6,  1872.8  The  amendment 
changed  the  portion  of  the  rule  given  above,  only  in  the  mode  in  which  the 
limited  liability  act  is  referred  to  and  identified.  The  remainder  of  the  rule 
is  given  in  the  three  following  sections.  9  The  power  of  the  Supreme  Court 
to  promulgate  this  and  the  following  rules  regarding  limitation  of  liability 
has  been  frequently  affirmed,  m  The  owner  may  institute  proceedings  to 
obtain  limited  liability  without  waiting  for  suit,n  and  the  right  exists 
whether  the  suit  be  in  rem  or  in  personam,  and  irrespective  of  subsequent 
reclaiming  and  repair  of  ship.12     Limitation  of  liability  may  be  claimed  in 

40regon    etc.  Nav.  Co.  v.  Balfour,  Mfg.    Co.    109   U.    S.    578,  .27    L.   ed 

90  Fed  295,  3a  C.  C.  A.  57.  1038,    3    Sup.    Ct.    Rep.    379,    617. 

BBriggs  v.  Day,  21  Fed.  727.  nThe  Alpena,  8  Fed.  280,  10  Biss. 

6The  Folchester,  42  Fed.  180.  436;     Ex   parte   Slayton,   105  U.   S. 

7137  U    S    711.  451,  26  L.  ed.  1066. 

813   Wall    xii  i2The  City  of  Norwich,  118  U.  S. 

9 Post,  §§  1300-1302.  502,  30  L.  ed.  104,  6  Sup.  Ct.  Rep. 

i«See  Providence  S.  S.  Co.  v.  Hill  1150. 
Fed.  Proc— 75.                              USS 
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the  answer  to  a  pending  suit;i3  or  it  may  be  claimed  by  an  independent 
proceeding  for  surrender  of  ship  or  payment  into  court  of  the  value  there- 
of. 14  If  set  up  as  a  defense  in  the  answer  there  is  no  need  of  payment  of 
money  into  court  or  surrender  of  the  vessel,  but  the  owners  may  plead  ex- 
emption and  have  decree  taken  against  them  for  the  then  value  of  the  ship 
and  freight.1 5  In  cases  of  total  loss  the  pleading  of  the  limitation  by  way 
of  answer  is  generally  the  best  mode  of  proceeding.16  When  two  or  more 
more  parties  having  distinct  claims  against  the  owners  of  the  vessel,  are 
brought  into  proceedings  for  limitation  of  liability  a  decree  awarding  dif- 
ferent claims  to  the  several  claimants  is  several  as  to  them,  and  any  of  them 
may  appeal  without  making  the  others  parties  or  notifying  them.  1 7 

[b]  Time  for  commencing  action. 

Just  how  long  the  owner  may  wait  after  suit  is  brought  against  him  is 
difficult  to  determine.^  Certainly  relief  should  not  be  granted  to  him  under 
the  limited  liability  act  except  on  the  condition  of  his  compensating  the 
other  party  for  losses  caused  by  his  delay.  19  Suit  to  limit  liability  may  be 
commenced  after  suit  for  damages  has  been  filed,2  0  and  even  after  decree 
has  been  rendered. i  In  such  ease,  however,  the  question  of  liability  of  the 
ship  owner  is  res  ad  judicata  and  cannot  be  revived.  2  Where  full  satisfac- 
tion has  been  obtained  against  the  owner  proceedings  to  limit  liability  will 
not  be  allowed.s  In  collision  eases  where  both  vessels  are  in  default  pro- 
ceedings to  limit  liability  cannot  be  brought  until  the  balance  of  damage 
has  been  struck.* 

[c]  Knowledge  and  privity. 

In  general  knowledge  and  privity  of  the  person  in  charge  of  the  vessel 
is  not  such  knowledge  and  privity  within  the  meaning  of  the  above  sec- 
tion as  will  effect  the  right  of  the  owner  to  limited  liability.7  The  mas- 
ter's knowledge  of  defective  rigging  cannot  be  imputed  to  the  owner  so  as 
to  effect  his  right  to  limited  liability;?  nor  can  employee's  negligent  in- 

T  13JT^n?C05ai!d'   105  U-   S-   U>  26  19The  Benefactor,   1Q3   U    S    245 

L.  ed.  1001;  Craig  v.  Continental  Ins.  26  L.  ed.  351.     See  also  The  OrCar.' 

Co.  141  U.  S.  645,  35  L.  ed.  888,  12  Spray,  117  Fed    971 

Sup.  Ct.  Rep.  99;  The  Rosa,  53  Fed.  2oln  re  Meyer    74  Fed    881 

"Silto  Great  Western,  118  U.  S.  489^30  "VlKfe1^^ 
525,  30  L.  ed.  156,  6  Sup.  Ct.  Rep.  1150;  GleJon  v  DuffT  116  33' 
1172.     See  post,  §  1300.  '    298,  54  C.  C  A   100  J' 

The  ^cotS  !»  i  l^V  627^  ^  ^  ***>»*>  12  ™' 

ed    1001;   The  Rose  Culkin,  52  Fed.  3The   Benefactor,    103   U     S     245 

ASS-          .  26  L.  ed.  351                                          ' 

"Providence  S.  S.  Co.  v.  Hill  Mfg.  4The    North    Star     inr   tt    o     ,, 

Co.   109  U.  S.   594,  27   L.   ed.    1038.  27  Led.  91    1  Sup   Ct  L,l           ' 

»&^  ""£*■*****&!£ 

»lHL  35rfaCt0r'   103  ^  S-  245'    C.CQmAnl438.V-  **'  56  **   115'  « 
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spection  of  a  boiler  effect  that  right; 9  nor  can  the  careless  loading  of  the 
vessel  by  the  master  which  caused  the  vessel  to  capsize.io  Where,  how- 
ever, the  unseaworthy  condition  of  a  vessel  would  be  shown  by  proper 
examination,  her  owners  are  charged  with  knowledge  thereof  and  any  in- 
jury to  passengers  is  not  without  "privity  or  knowledge"  so  as  to  entitle 
owners  to  the  benefit  of  limited  liability.il  The  above  section  embraces 
all  injuries  done  by  vessels  without  the  privity  or  knowledge  of  the  owners, 
whether  consummated  on  land  or  water.12  Where  one  of  several  joint  own- 
ers has  knowledge  of  an  unjustifiable  deviation  in  the  vessel's  course  he  is 
liable  for  subsequent  loss  of  the  cargo,  in  the  proportion  which  his  share 
of  the  vessel  at  the  time  of  affreightment  bears  to  the  whole  loss,  the 
other  joint  owners  being  entitled  to  limitation  of  liability.13 

§  1300.     Order  for  payment  of  owners  interest  into  court  or  equiv- 
alent. 

Thereupon  [i.  e.,  after  the  filing  of  a  libel  or  petition  in  the  dis- 
trict court  for  limitation  of  liability,  as  stated  in  the  preceding 
section17]  said  court,  having  caused  due  appraisement  to  be  had 
of  the  amount  or  value  of  the  interest  of  said  owner  or  owners, 
respectively,  in  such  ship  or  vessel,  and  her  freight,  for  the  voyage, 
shall  make  an  order  for  the  payment  of  the  same  into  court,  or 
for  the  giving  of  a  stipulation,  with  sureties,  for  payment  thereof 
into  court  whenever  the  same  shall  be  ordered ;  or,  if  the  said  owner 
or  owners  shall  so  elect,  the  said  court  shall,  without  such  appraise- 
ment, make  an  order  for  the  transfer  by  him  or  them  of  his  or  their 
interest  in  such  vessel  and  freight,  to  a  trustee  to  be  appointed  by 
the  court  under  the  fourth  section  of  said  act. 

Part  of  54th  Admiralty  Rule,  as  amended  Jan.  26,  1891.1* 

The  rule  was  originally  promulgated  May  6,  1872.19  The  amendment 
of  1891  changed  the  portion  of  the  rule  given  above,  only  in  the  insertion 
of  commas  after  "and  her  freight,"  "stipulation,"  and  "sureties,'7  without 
any  apparent  intention  of  affecting  the  meaning  of  the  provisions.  The 
portions  of  the  54th  rule  preceding  and  following  that  above  given  are  con- 
tained in  the  preceding  and  following  sections  of  the  text.20  R.  S.  §  4285' 
declares  the  transfer  of  the  vessel  and  freight  to  a  trustee  for  the  benefit 
of  claimants  a  sufficient  compliance  with  the  statutory  provisions  regard- 

9The    Annie    Faxon,  75  Fed.  312,  i2In  re  Goodrich,  etc.  Co.  26  Fed. 

21   C.  C.  A.  366.  713. 

K>The  Colima,    82   Fed.    665.     See  isin  re  Meyer,  74  Fed.  881. 

also  on  the  point  In  re  Louisville,  I'Ante,  §  1299. 

etc.  Co.  95  Fed.  996.  i«137  U.  S.  711. 

nin  re    Mvers,    etc.    Co.    57  Fed.  1913  Wall.  xii. 

240.     Affirmed  in   The   Republic,   61  20Ante,    §    1299.     Post,    §§    1301, 

Fed.  109,  9  C.  C.  A.  386.  1302. 

iTJ.  S.  Camp.  Stat.  1901,  p.  2944. 
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ing  limitation  of  liability.     Under  the  above  rule  the  owner,  in  order  to 
secure  limited  liability,  must  make  payment  into  court  of  the  appraised 
value,  or  give  stipulation,  or  transfer  his  interest  to  a  trustee.2     In  pro- 
ceedings for  the  limitation  of  liabilities  prior  notice  of  damage  creditors 
of  an  appraisement  is  not  necessary  and  an  ex  parte  appraisement  is  not 
void.3    The  stipulation  stands  in  place  of  the  vessel  and  her  freight.*    New 
stipulation  may  be  ordered  by  the  court  and  on  failure  to  comply  it  can 
stay  further  proceedings  and  deny  all  relief,  s     The  price  realized  by  the 
sale  in  limited  'liability  proceedings  where  a  stipulation  is  to  be  given,  is 
not  conclusive,  and  the  court  may,  upon  cause  shown,  require  a  bond  for 
the  actual  value  as  proved.  6    Where  the  owner  has  obtained  appraisement 
under  this  rule  it  is  established  that  the  bond  given  should  bear  interest, 
being  a  substitute  for  the  benefit  which  a  surrender  of  the  vessel  would 
be  to  those  entitled  to  it.7     So  also  where  the  limitation  of  liability  is  set 
up  in  the  answer,  and  the  vessel  is  not  surrendered  nor  appraisement  had 
or  bond  given,  the   shipowner  is   chargeable   with  interest  on   the  value 
of  the  vessel.8    Stipulators  must  also  pay  the  taxable  costs,  including  costs 
of  appraisal.9     The  giving  of  a  stipulation  for  value  of  the  vessel  in  a 
collision  case  is  no  bar  to  a  subsequent  proceeding  for  the  limitation  of 
liability  nor  any  bar  to  the  surrender  of  the  vessel  herself  in  that  pro- 
ceeding, and  she  may  still  be  surrendered  in  exoneration  of  liability  even 
though  she  made  several  voyages  after  the  giving  of  such  stipulation,  pro- 
vided there  was  no  waiver  of  the  right  and  her  value  was  unimpaired.!  o 

§  1301.     The  monition  to  persons  having  claims. 

Upon  compliance  with  such  order  [i.  e.,  the  order  for  payment 
of  the  owner's  interest  into  court,  or  stipulation  or  transfer,  as 
specified  in  the  preceding  section15]  the  said  court  shall  issue  a 
monition  against  all  persons  claiming  damages  for  any  such  em- 
bezzlement, loss,  destruction,  damage,  or  injury,  citing  them  to  ap- 
pear before  the  said  court  and  make  due  proof  of  their  respective 
claims  at  or  before  a  certain  time  to  be  named  in  said  writ,  not 
less  than  three  months  from  the  issuing  of  the  same;  and  public 
notice  of  such  monition  shall  be  given  as  in  other  cases,  and  such 
further  notice  reserved  through  the  postoffice,  or  otherwise,  as  the 
court,  in  its  discretion,  may  direct. 

Part  of  54th  Admiralty  Rule,  as  amended  Jan.  26,  1891.16 

2Gleason  v.  Duffy,  116  Fed.  298,  Harris,  57  Fed  243  fi  C  r  A  ton 
U  8  Si  te  L°°;edThieoo1COtland'  10"  ??*  ^ritt^'l  213°"  if  |  ° 
U3ISn  *  24rLrii  ^  U.    S.    M,    |fd     *"  *"  ***  -  Booth,   112 

37 J"'  ed\5°'   -3  Sup'  Ct  ^P-  24°-        8Smitl1   v-  Booth,   112  Fed    553 

4In  re  Morrison,  147  U.  S.  35,  37  s>The  H  F  DimU  77  M  w 
L..ed.   60,   13  Sup.   Ct.   Rep.   246.        23  CCA    123  ' 

einTe  U.   S.   Grant,  45  Fed.  642.    J^*^  "  ^  *™  Culkin'  ™ 
7The  Battler,  58  Fed.  704;   In  re 
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The  54th  rule  was  originally  promulgated  May  6,  1872.17  The  amend- 
ment changed  the  portion  of  the  rule  above  given  only  in  the  substitution 
of  "re-served"  for  "served."  The  preceding  and  following  portions  of 
rule  54  are  contained  in  preceding  and  following  sections  of  the  text. is 
This  provision  of  the  rule  is  in  conformity  with  the  proceeding  suggested 
in  an  early  case.  1 9 

§  1302.     Order  restraining  further  prosecution  of  suits. 

The  said  court  shall  also,  on  the  application  of  the  said  owner 
or  owners,  make  an  order  to  restrain  the  further  prosecution  of  all 
and  any  suit  or  suits  against  said  owner  or  owners  in  respect  of  any 
such  claim  or  claims. 

Concluding  part  of  54th  Admiralty  Rule,  as  amended  Jan.  26,  1891.3 

The  54th  rule  was  originally  promulgated  May  6,  1872.*.  The  amendment 
of  1891  changed  the  foregoing  portion  of  it  only  in  omitting  the  comma 
previously  inserted  before  the  word  "also."  The  remainder  of  the  rule  is 
contained  in  preceding  sections  of  the  text.  5  The  statute  upon  which  the 
above  rule  is  founded^  provides  that  "all  claims  against  the  owners  shall 
cease."  The  restraining  order  authorized  by  this  rule  may  issue  against 
proceedings  in  a  State  court  notwithstanding  the  statute  prohibiting  a 
United  States  court  from  enjoining  State  courts.'  It  is  well  established 
that  in  proceedings  for  limited  liability,  an  injunction  will  lie  to  restrain 
further  prosecution,  of  suits  against  the  owner  or  owners,  s  So  the  owner 
may  plead  the  pendency  of  his  limitation  of  liability  proceedings,  by  way 
of  answer  or  defense  in  a  suit  against  him  for  damages.9 

§  1303.     Proof  of  claims  and  pro  rata  payment. 

Proof  of  all  claims  which  shall  be  presented  in  pursuance  of  said 
motion  shall  be  made  before  a  commissioner,  to  be  designated  by 
the  court,  subject  to  the  right  of  any  person  interested  to  question 
or  controvert  the  same;  and,  upon  the  completion  of  said  proofs, 
the  commissioner  shall  make  report  of  the  claims  so  proven,  and 
upon  confirmation  of  said  report,  after  hearing  any  exceptions 
thereto,  the  moneys  paid  or  secured  to  be  paid  into  court  as  afore- 

15 Ante,   §   1300.  7In  re  Whitelaw,  71  Fed.  738.     See 

16137  U.  S.  711.  ante,  §  20.[  1 

"13  Wall.  xii.  SNorwich  Co.  v.  Wright,  13  Wall. 

isAnte,  §§  1299,  1300,  post,  §  1302.  125,  20  L.  ed.  58S;   Tn  re  Whitelaw, 

isNorwieh  Co.  v.  Wright,  13  Wall.  71  Fed.  733;  Black  v.  S.  P.  Ry.  39 

104,  20  L.  ed.  585.  Fed.  565;  The  City  of  Columbus,  22 

3137  U.  S.  711.  Fed.   460;    The  Amsterdam,  23  Fed. 

413  Wall.-  xii.  112. 

5Ante,  §§  1299-1301.  9Providence  S.  S.  Co.  v.  Hill  Mfg. 

6R.  S.  §  4285,  3  U.  S.  Comp.  Stat.  Co.  109  U.  S.  578,  27  L.  ed.  1038,  3 

1901,  p.  2944.  Sup.  Ct.  Rep.  379,  6J7. 
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said,  or  the  proceeds  of  said  ship  or  vessel  and  freight  (after  pay- 
ment of  costs  and  expenses),  shall  be  divided  pro  rata  amongst  the 
several  claimants  in  proportion  to  the  amount  of  their  respective 
claims,  duly  proved  and  confirmed  as  aforesaid,  saving,  however, 
to  all  parties  any  priority  to  which  they  may  be  legally  entitled. 
Fifty-fifth  Admiralty  Rule,  promulgated  May  6,  1872.12 

Owner's  interest  having  been  paid  into  court  claimants  may  be  notified 
to  make  proof. is  While  not  expressly  required  by  the  above  rule,  it  is 
held  that  this  making  of  proof  must  be  treated  as  a  pleading  in  the  nature 
of  a  libel  and  should  set  forth  the  various  allegations  of  fact  upon  which 
claimant  relies.i*  Whether  there  has  been  a  transfer  of  the  vessel  and 
freight  to  the  court,  or  transfer  of  interest  to  referee,  claimant  is  entitled 
to  his  pro  rata  share  in  proportion  to  his  loss.is 

§  1304.     Legal  liability  for  claims  presented,  or  right  to  exemp- 
tion, may  be  contested. 

In  the  proceedings  aforesaid  [i.  e.,  for  limitation  of  liability 
under  rules  54  and  5517],  the  said  owner  or  owners  shall  be  at 
liberty  to  contest  his  or  their  liability,  or  the  liability  of  said  ship 
or  vessel,  for  said  embezzlement,  loss,  destruction,  damage,  or  in- 
jury (independently  of  the  limitation  of  liability  claimed  under 
'  said  act) ,  provided  that,  in  his  or  their  libel  or  petition,  he  or  they 
shall  state  the  facts  and  circumstances  by  reason  of  which  exemp- 
tion form  liability  is  claimed;  and  any  person  or  persons  claiming 
damages  as  aforesaid,  and  who  shall  have  presented  his  or  their 
claim  to  the  commissioners  under  oath,  shall  and  may  answer  such 
libel  or  petition,  and  contest  the  right  of  the  owner  or  owners  of 
said  ship  or  vessel,  either  to  an  exemption  from  liability,  or  to  a 
limitation  of  liability  under  the  said  act  of  Congress,  or  both. 
Fifty-sixth  Admiralty  Rule,  promulgated  May  6,  1872.18 

The  petition  to  limit  liability  should  state  the  facts  by  reason  of  which 
exemption  is  claimed,"  and  a  claimant  contesting  the  right  to  limit  lia- 
bility must  take  issue  by  answer  to  the  petition  and  such  answer  must 
apparently  be  full,  explicit  and  distinct  to  each  separate  article  and  allega- 
tion. 20 

1213  Wall.  xiii.  "Ante,  §  1299-1303. 

"In   re  Morrison,   147   U.    S.   36,  is  13  Wall.   xiii. 

37  L.  ed.  60,  13  Sup.  Ct.  Rep.  246.  "The   Sacramento,    131    Fed.    373, 

isThe  Scotland,  105  U.  S.  34,  26  The  Trader,   129   Fed.  462. 

L.  ed.  1005.  2oin  re  Davidson  etc.  Co.  133  Fed. 

"In    re    Davidson,    etc.    Co.    133  412. 
Fed.  412. 
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§  1305.     Preceding  rules  to  apply  on  appeal. 

All  the  preceding  rules  and  regulations1  for  proceeding  in  cases 
where  the  owner  or  owners  of  a  ship  or  vessel  shall  desire  to  claim 
the  benefit  of  limitation  of  liability  provided  for  in  the  act  of 
Congress  in  that  behalf,  shall  apply  to,  the  circuit  courts  of  the 
United  States  where  such  cases  are  or  shall  be  pending  in  said  courts 
upon  appeal  from  the  district  courts. 

Fifty-eighth  Admiralty  Rule,  promulgated  March  30,  1881. 2 

Since  the  promulgation  of  the  foregoing  rule  the  appellate  jurisdiction 
has  been  transferred  from  the  circuit  court  to  the  circuit  court  of  appeals. » 
Rule  8  of  the  latter  courts  declares  that  "the  practice  shall  be  the  same 
as  in  the  Supreme  Court  of  the  United  States  so  far  as  the  same  shall  b« 
applicable."4  And  in  the  second  circuit,  and  perhaps  in  others,  there  are 
additional  rules  regarding  admiralty  appeals.  The  practice  in  the  circuit 
courts  of  appeal  conforms  rather  to  the  Supreme  Court  than  to  the  old 
circuit  court  practice  on  appeal,  and  it  would  seem  that  the  58th  admiralty 
rule,  supra,  has  now  little  operative  force.5  Prior  to  the  act  creating  the 
circuit  court  of  appeal  this  rule  was  referred  to  in  several  cases. 6 

lAnte,  §§  1298-1304.  «The  Luckenback,  26  Fed.  871;  The 

2103  U.  S.  xiii.  Mary  Lord,  31   Fed.  417.     See  also, 

3Ante,  §  77.  The   Benefactor,    103   U.   S.   239,   2(i 

4Post,  §  1888.  L.  ed.  351. 
5  See  The  Beeche  Dene,  55  Fed.  526, 
5  C.  C.  A.  208. 
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PROCEDURE  IN  PRIZE  CASES. 

§  1315.  Filing  of  libel,  warrant  and  evidence. 

§  1316.  Appointment  of  prize  commissioners. 

§  1317.  Duties  of  prize  commissioners. 

§  1318.  Custody  and  safe  keeping  of  prize  property. 

§  1319.  Appraisal  of  property  used  and  not  sent  in. 

§  1320.  Proceedings  for  adjudication  where  property  is  not  sent  in. 

§  1321.  Delivery  of  prize  property  on  stipulation. 

§  1322.  When  property  may  be  sold. 

§  1323.  Mode  of  making  sale. 

§  1324.  Transfer  of  property  to  another  district  for  sale. 

§  1325.  Security  for  costs  in  prize  cases. 

§  1326.  Costs  and  expenses. 

§  1327.  Payment  of  expenses  from  prize  fund. 

§  1328.  Accounts  of  clerks  of  district  courts. 

§  1329.  Allowances  and  commissions  to  marshals. 

§  1330.  Compensation  of  district  attorney  and  prize  commissioners. 

§  1331.  Accounts  of  district  attorney  and  prize  commissioners. 

§  1332.  Commissions  of  auctioneers. 

§  1333.  Amendment  on  appeal  in  prize  cases. 

§  1334.  Prize  causes  after  appeal. 

§  1315.    Filing  of  libel,  warrant  and  evidence. 

Upon  receiving  the  report  of  the  prize-master  [sent  into  port  in 
charge  of  a  prize],  directed  by  the  preceding  section  [i.  e.,  as  to 
condition  of  the  prize,  circumstances  of  capture,  etc.],  the  attorney 
of  the  United  States  for  the  district  shall  immediately  file  a  libel 
against  such  prize  property,  and  shall  forthwith  obtain  a  warrant 
from  the  court,  directing  the  marshal  to  take  it  into  his  custody, 
and  shall  proceed  diligently  to  obtain  a  condemnation  and  distribu- 
tion thereof ;  and  to  that  end  shall  see  that  the  proper  preparatory 
evidence  is  taken  by  the  prize-commissioners,  and  that  the  prize- 
commissioners  also  take  the  depositions  de  bene  esse  of  the  prize- 
crew,  and  of  other  transient  persons  cognizant  of  any  facts  bear- 
ing on  condemnation  or  distribution. 

R.  S.  §  4618,  U.  S.  Comp.  Stat.  1901,  p.  3128. 
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The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1864.1  R.  S.  §  46192  makes  it  the  duty  of  the  district  attorney 
to  represent  the  government  in  prize  cases.  The  jurisdiction  of  a  prize 
court  is  strictly  in  rem,  and  usually  confined  to  the  adjudication  of  the 
question  of  prize  or  no  prize,  the  relative  rights  of  the  claimants  not  being 
always  settled.  3 

§  1316.     Appointment  of  prize  commissioners. 

Any  district  court  may  appoint  prize-commissioners,  not  exceed- 
ing three  in  number;  of  whom  one  shall  be  a  retired  naval  officer, 
approved  by  the  Secretary  of  the  Navy,  who  shall  receive  no  other 
compensation  than  his  pay  in  the  Navy,  and  who  shall  protect  the 
interests  of  the  captors  and  o'f  the  Department  of  the  Navy  in  the 
prize-property ;  and  at  least  one  of  the  other  shall  be  a  member  of 
the  bar  of  the  court,  of  not  less  than  three  years'  standing,  and  ac- 
quainted with  the  taking  of  depositions. 
R.  S.  §  4621,  U.  S.  Comp.  Stat.  1901,  p.  3129. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1864.4 

§  1317.     Duties  of  prize  commissioners. 

The  prize-commissioners,  or  one  of  them,  shall  receive  from  the 
prize-master  the  documents  and  papers,  and  inventory  thereof,  and 
shall  take  the  affidavit  of  the  prize-master  required  by  section  forty- 
six  hundred  and  seventeen,  and  shall  forthwith  take  the  testimony 
of  the  witnesses  sent  in,  separate  from  each  other,  on  interrogatories 
prescribed  by  the  court,  in  the  manner  usual  in  prize-courts;  and 
the  witnesses  shall  not  be  permitted  to  see  the  interrogatories,  docu- 
ments, or  papers,  or  to  consult  with  counsel,  or  with  any  persons 
interested,  without  special  authority  from  the  court;  and  witnesses 
who  have  the  rights  of  neutrals  shall  be  discharged  as  soon  as  prac- 
ticable. The  prize-commissioners  shall  also  take  depositions  de  bene 
esse  of  the  prize-crew  and  others,  at  the  request  of  the  district  at- 
torney, on  interrogatories  prescribed  by  the  court.  They  shall  also, 
as  soon  as  any  prize-property  comes  within  the  district  for  ad- 
judication, examine  the  same,  and  make  an  inventory  thereof, 
founded  on  an  actual  examination,  and  report  to  the  court  whether 

lAct  June  30,  1864,  c.  174,  §  4,  13  See  also  Hobbs  v.  McLean,  117  U. 
Stat.  307.  S.    580,   29   L.   ed.   945,   6   Sup.    Ct. 

2Ante,  §  530.  Rep.   870. 

sCushing  v.  Laird,  107  U.  S.  69,  <Act  June  30,  1864,  c.  174,  §  5, 
27  L.  ed.  391,  2  Sup.  Ct.  Rep.  196.    13  Stat.  307. 
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any  part  of  it  is  in  a  condition  requiring  immediate  sale  for  the 
interests  of  all  parties,  and  notify  the  district  attorney  thereof; 
and  if  it  be  necessary  to  the  examination  or  making  of  the  inventory 
that  the  cargo  be  unladen,  they  shall  apply  to  the  court  for  an  order 
to  the  marshal  to  unlade  the  same,  and  shall,  from  time  to  time, 
report  to  the  court  anything  relating  to  the  condition  of  the  prop- 
erty, or  its  custody  or  disposal,  which  may  require  any  action  by  the 
court,  but  the  custody  of  the  property  shall  be  in  the  marshal  only. 
They  shall  also  seasonably  return  into  court,  sealed  and  secured 
from  inspection,  the  documents  and  papers  which  shall  come  to 
their  hands,  duly  scheduled  and  numbered,  and  the  other  prepara- 
tory evidence,  and  the  evidence  taken  de  bene  esse,  and  their  own 
inventory  of  the  prize-property;  and  if  the  captured  vessel,  or  any 
of  its  cargo  or  stores,  are  such  as  in  their  judgment  may  be  useful 
to  the  "United  States  in  war,  they  shall  report  the  same  to  the  Secre- 
tary of  the  Navy. 

R.  S.  §  4622,  U.  S.  Comp.  Stat.  1901,  p.  3129. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1864.6 

§  1318.     Custody  and  safe  keeping  of  prize  property. 

The  marshal  shall  safely  keep  all  prize-property  under  warrant 
from  the  court,  and  shall  report  to  the  court  any  cargo  or  other 
property  that  he  thinks  requires  to  be  unladen  and  stored,  or  to  be 
sold.     He  shall  insure  prize-property,  if  in  his  judgment  it  is  for 
the  interest  of  all  concerned.    He  shall  keep  in  his  custody  all  per- 
sons found  on  board  a  prize  and  sent  in  as  witnesses,  until  they  are 
released  by  the  prize-commissioners  or  the  court.     If  a  sale  of 
property  is  ordered,  he  shall  sell  the  same  in  the  manner  required 
by  the  court,  and  collect  the  purchase-money,  and  forthwith  deposit 
the  gross  proceeds  of  the  sales  with  the  assistant  treasurer  of  the 
United  States  nearest  the  place  of  sale,  subject  to  the  order  of  the 
court  in  the  particular  cause;  and  each  marshal  shall  forward  to 
the  Secretary  of  the  Navy,  whenever  and  as  often  as  the  Secretary 
of  the  Navy  may  require  it,  a  full  statement  of  the  condition  of 
each  prize  and  of  the  disposal  made  thereof. 

R.  S.  §  4623,  TJ.  S.  Comp.  Stat.  1901,  p.  3130. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  18647. 

»,£t(Sf Rodrigues' m  u- s-  137i£t  j3r 30' i8w' c-  m> §  7- 
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§  1319.     Appraisal  of  property  used  and  not  sent  in. 

Whenever  any  captured  vessel,  arms,  munitions,  or  other  ma- 
terial are  taken  for  the  use  of  the  United  States  before  it  comes 
into  the  custody  of  the  prize  court,  it  shall  be  surveyed,  appraised 
and  inventoried,  by  persons  as  competent  and  impartial  as  can  be 
obtained,  and  the  survey,  appraisement,  and  inventory  shall  be  sent 
to  the  court  in  which  proceedings  are  to  be  had ;  and  if  taken  after- 
ward, sufficient  notice  shall  first  be  given  to  enable  the  court  to 
have  the  property  appraised  for  the  protection  of  the  rights  of  the 
claimants  and  captors.  In  all  cases  of  prize-property  taken  for  or 
appropriated  to  the  use  of  the  government,  the  department  for 
whose  use  it  is  taken  or  appropriated  shall  deposit  the  value  thereof 
with  the  Assistant  Treasurer  of  the  United  States  nearest  to  the 
place  of  the  session  of  the  court,  subject  to  the  order  of  the  court 
in  the  cause. 

R.  S  §  4624,  U.  S.  Comp.  Stat.  1901,  p.  3130. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1*864.8 

§  1320.     Proceedings  for  adjudication  where  property  is  not  sent 
in. 

If  by  reason  of  the  condition  of  the  captured  property,  or  if  be- 
cause the  whole  has  been  appropriated  to  the  use  of  the  United 
States,  no  part  of  it  has  been  or  can  be  sent  in  for  adjudication,  or 
if  the  property  has  been  entirely  lost  or  destroyed,  proceedings  for 
adjudication  may  be  commenced  in  any  district  the  Secretary  of 
the  Navy  may  designate ;  and  in  any  such  case  the  proceeds  of  any- 
thing sold,  or  the  value  of  anything  taken  or  appropriated  for  the 
use  of  the  United  States,  shall  be  deposited  with  the  assistant 
treasurer  in  or  nearest  to  that  district,  subject  to  the  order  of  the 
court  in  the  cause.  If,  when  no  property  can  be  sent  in  for  adjudi- 
cation, the  Secretary  of  the  Navy  shall  not,  within  three  months 
after  any  capture,  designate  a  district  for  the  institution  of  pro- 
ceedings, the  captors  may  institute  proceedings  for  adjudication  in 
any  district.  And  if  in  any  case  of  capture  no  proceedings  for  ad- 
judication are  commenced  within  a  reasonable  time,  any  parties 
claiming  the  captured  property  may,  in  any  district  court  as  a  court 
of  prize,  move  for  a  monition  to  show  cause  why  such  proceedings 


sAct  June  30,   1864,  c.  174,  §  27, 
13  Stat.  314. 
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shall  not  be  commenced,  or  institute  an  original  suit  in  such  court 
for  restitution,  and  the  monition  issued  in  either  ease  shall  be  served 
on  the  attorney  of  the  United  States  for  the  district,  and  on  the- 
Secretary  of  the  Navy,  as  well  as  on  such  other  persons  as  the  court 
shall  order  to  be  notified. 

R.  S.  §  4625,  U.  S.  Comp.  Stat.  1901,  p.  3130. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from, 
an  act  of  1864.11 

§  1321.    Delivery  of  prize  property  on*  stipulation. 

No  prize-property  shall  be  delivered  to  the  claimants  on  stipula- 
tion, deposit,  or  other  security,  except  where  there  has  been  a  decree 
of  restitution  and  the  captors  have  appealed  therefrom,  or  where 
the  court,  after  a  full  hearing  on  the  preparatory  proofs,  has  re- 
fused to  condemn  the  property  on  those  proofs,  and  has  given  the 
captors  leave  to  take  further  proofs,  or  where  the  claimant  of  any 
property  shall  satisfy  the  court  that  the  same  has  a  peculiar  and 
intrinsic  value  to  him,  independent  of  its  market  value.  In  any 
of  these  eases,  the  court  may  deliver  the  property  on  stipulation  or 
deposit  of  its  value,  if  satisfied  that  the  rights  and  interests  of  the 
United  States  and  captors,  or  of  other  claimants,  will  not  be  preju- 
diced thereby;  but  a  satisfactory  appraisement  shall  be  first  mader 
and  an  opportunity  given  to  the  district  attorney  and  naval  prize- 
commissioner  to  be  heard  as  to  the  appointment  of  appraisers.  Any 
money  deposited  in  lieu  of  stipulation,  and  all  money  collected  on 
a  stipulation,  not  being  costs,  shall  be  deposited  with  the  assistant 
treasurer,  in  the  same  manner  as  proceeds  of  a  sale. 
R.  S.  §  4626,  U.  S.  Comp.  Stat.  1901,  p.  3131. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1864.13 

§  1322.     When  property  may  be  sold. 

Whenever  any  prize-property  is  condemned,  or  at  any  stage  of  the 
proceedings  is  found  by  the  court  to  be  perishing,  perishable,  or 
liable  to  deterioate  or  depreciate,  or  whenever  the  costs  of  keeping 
the  same  are  disproportionate  to  its  value,  the  court  shall  order  a 
sale  of  such  property;  and  whenever,  after  the  return-day  on  the 
libel,  all  the  parties  in  interest  who  have  appeared  in  the  cause  agree 

ii  Act  June  30,  1864,  c.  174,  §  28,        is  Act  June  30,  1864    c    174    S  on 
13  Stat.  314.  13  Stat.  313.  '  §       ' 
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thereto,  the  court  may  make  such  order;  and  no  appeal  shall  oper- 
ate to  prevent  the  making  or  execution  of  such  order. 
R.  S.  §  4627,  U.  S.  Comp.  Stat.  1901,  p.  3131. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1864.15 

§  1323.    Mode  of  making  sale. 

Upon  a  sale  of  any  prize-property  by  order  of  the  court,  the  Sec- 
retary of  the  Navy  shall  employ  an  auctioneer  of  known  skill  in 
the  branch  of  business  to  which  any  sale  pertains,  to  make  the  sale, 
hut  the  sale  shall  be  conducted  under  the  supervision  of  the  marshal, 
and  the  collecting  and  despositeng  of  the  gross  proceeds  shall  be  by 
the  auctioneer  or  his  agent.  Before  any  sale  the  marshall  shall 
cause  full  catalogues  and  schedules  to  be  prepared  and  circulated, 
and  a  copy  of  each  shall  be  returned  by  the  marshal  to  the  court 
in  each  cause.  The  marshal  shall  cause  all  sales  to  be  advertised 
fully  and  conspicuously  in  newspapers  ordered  by  the  court,  and  by 
posters,  and  he  shall,  at  least  five  days  before  the  sale,  serve  notice 
thereof  upon  the  naval  prize-commissioner,  and  the  goods  shall  be 
open  to  inspection  at  least  three  days  before  the  sale. 
R.  S.  §  4628,  U.  S.  Comp.  Stat.  1901,  p.  3131. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1864.16 

§  1324.     Transfer  of  property  to  another  district  for  sale. 

Whenever  it  appears  to  the  court,  in  the  case  of  any  prize- 
property  ordered  to  be  sold,  that  it  will  be  for  the  interest  of  all 
parties  to  have  it  sold  in  another  district,  the  court  may  direct  the 
marshal  to  transfer  the  same  to  the  district  selected  by  the  court 
for  the  sale,  and  to  insure  the  same,  with  proper  orders  as  to  the 
time  and  manner  of  selling  the  same.  It  shall  be  the  duty  of  the 
marshal  so  to  transfer  the  property,  and  keep  and  sell  the  same 
in  like  manner  as  if  the  property  were  in  his  own  district;  and  he 
-  shall  deposit  the  gross  proceeds  of  the  sale  with  the  assistant 
treasurer  nearest  to  the  place  of  sale,  subject  to  the  order  of  the 
court  in  which  the  adjudication  thereon  is  pending.  The  necessary 
expenses  attending  the  insuring,  transferring,  receiving,  keeping, 
and  selling  the  property  shall  be  a  charge  upon  it  and  upon  the  pro- 

iSAct  June  30,  1864,  c.  174,  §  8,  13        i«Act  June  30,   1864,  c.   174,   §  8, 
Stat.  308.  13  Stat.  308. 
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ceeds  thereof;  and  whenever  any  such  expense  is  paid  in  advance 
by  the  marshal,  and  he  is  not  repaid  from  the  proceeds,  any  amount 
not  so  repaid  shall  be  allowed  to  him,  as  in  case  of  expenses  incurred 
in  suits  in  which  the  United  States  is  a  party.  The  Secretary  of 
the  Navy  may,  in  like  manner,  either  by  a  general  regulation  or 
by  special  direction  in  any  cause,  require  a  marshal  to  transfer  any 
prize-property  from  the  district  in  which  the  judicial  proceedings- 
are  pending,  to  any  other  district  for  sale;  and  the  same  proceed- 
ings shall  be  had  as  if  such  transfer  had  been  made  by  order  of 
the  court. 

R.  S.  §  4629,  U.  S.  Comp.  Stat.  1901,  p.  3132. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1864.19 

A  vessel  which,  after  condemnation,  is  taken  by  the  marshal  into  another 
district  for  sale,  remains  under  the  actual  jurisdiction  of  the  court  wherein 
condemnation  was  had;  and  a  third  person  who  claims  to  have  rendered 
salvage  service  to  her  in  such  other  district,  will  not  be  allowed  to  libel 
her  there  to  recover  compensation.  2  0 

§  1325.     Security  for  costs  in  prize  cases. 

The  court  may  require  any  party,  at  any  stage  of  the  cause,, 
[i.  e.  a  prize  case]  and  on  claiming  an  appeal,  to  give  security  for 
costs. 

R.  S.  §  463®,  U.  S.  Comp.  Stat.  1901,  p.  S135. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1864.2 

§  1326.     Costs  and  expenses. 

All  costs  and  all  expenses  incident  to  the  bringing  in,  custody, 
preservation,  insurance,  sale  or  other  disposal  of  prize-property' 
when  allowed  by  the  court,  shall  be  a  charge  upon  such  property^ 
and  shall  be  paid  from  the  proceeds  thereof,  unless  the  court  shall 
decree  restitution  free  from  such  charge. 
R.  S.  §  4639,  U.  S.  Comp.  Stat.  1901,  p.  3135. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from, 
an  act  of  1864.4     If  lt  appears  that  probable  cause  for  capture  existed,  all! 

»*£  3lT  3°'  1864'  °-   174'  §  3°'    „'&  '«•  30,   1864,  c.   174,   ,   15, 

Fea^V6   WWte   Star'   etC"    C°-    M    .st^j™6  30'  1864>°"  1H  §  1*.  I* 
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costs  and  expenses  may  be  charged  against  the  vessel,  though  restitution 
of  the  vessel  herself  is  awarded.  6 

§  1327.     Payment  of  expenses  from  prize  fund. 

No  payments  shall  be  made  for  any  prize-fund,  except  upon  the 
order  of  the  court.  All  charges  for  work  and  labor,  materials  fur- 
nished, or  money  paid,  shall  be  supported  by  affidavit  or  vouchers. 
The  court  may,  at  any  time,  order  the  payment,  from  the  deposit 
made  with  the  assistant  treasurer  in  the  cause,  of  any  costs  or 
charges  accrued  and  allowed.  When  the  cause  is  finally  disposed 
of,  the  court  shall  make  its  order  or  orders  on  the  assistant  treasurer 
to  pay  the  costs  and  charges  allowed  and  unpaid;  and  in  case  the 
final  decree  shall  be  for  restitution,  or  in  case  there  shall  be  no 
money  subject  to  the  order  of  the  court  in  the  cause,  any  costs  or 
charges  allowed  by  the  court,  and  not  paid  by  the  claimants, 
shall  be  a  charge  upon,  and  be  paid  out  of,  the  fund  for  defraying 
the  expenses  of  suits  in  which  the  United  States  is  a  party  or  in- 
terested. 

R.  S.  §  4640,  U.  S.  Comp.  Stat.  1901,  pp.  3135,  3136. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1864.7 

§  1328.     Accounts  of  clerks  of  district  courts. 

The  clerk  of  each  district  court  shall  render,  to  the  Secretary  of 
the  Treasury  and  the  Secretary  of  the  Navy,  a  semi-annual  state- 
ment of  all  the  sums  allowed  by  the  court,  and  ordered  to  be  paid, 
within  the  previous  half-year,  to  the  district  attorney  and  prize- 
commissioners  for  services,  and  to  marshals  for  fees  and  commis- 
sions; and  he  shall,  in  all  prize-causes  in  the  district,  for  the  pur- 
pose of  the  final  decree  of  distribution,  ascertain  and  keep  an  ac- 
count of  the  amount  deposited  with  the  assistant  treasurer,  subject 
to  the  order  of  the  court,  in  each  prize-cause,  and  the  amounts  or- 
dered to  be  paid  therefrom  as  costs  and  charges,  and  the  residue 
for  distribution;  and  shall  send  copies  of  all  final  decrees  of  dis- 
tribution to  the  Secretary  of  the  Treasury  and  the  Secretary  of  the 
Navy;  and  shall  draw  the  orders  of  the  court  for  the  payment  of 
all  costs  and  allowances,  and  for  the  distribution  of  the  residue. 

6The  Olinde  Rodrigues,  174  TJ.  S.  175  U.  S.  395,  44  L.  ed.  210,  20  Sup. 
510,  43  L.  ed.  1065,  19  Sup.  Ct.  Rep.    Ct.  Rep.   148. 

851.     See  also  The  Buena  Ventura,        'Act  June  30,  1864,  c.  174,  §  14, 

13  Stat.  311. 
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For  these  services  he  shall  be  entitled  to  receive  the  sum  of  twenty- 
five  dollars  in  each  prize-cause,  which  shall  be  in  full  for  the  serv- 
ices required  by  this  action. 

R.  S.  §  4644,  U.  S.  Comp.  Stat.  1901,  p.  3137. 
The  above  section  was  originally  enacted  in  1864.8 

§  1329.     Allowances  and  commissions  to  marshals. 

The  marshal  shall  be  allowed  his  actual  and  necessary  expenses 
for  the  custody,  care,  preservation,  insurance,  sale  or  other  disposal 
of  the  prize-property,  and  for  executing  any  order  of  the  court  re- 
specting the  same,  and  shall  have  a  commission  of  one-quarter  of 
one  per  centum  on  vessels,  and  of  one-half  of  one  per  centum  on  all 
other  prize-property,  calculated  on  the  gross  proceeds  of  each  sale ; 
and  if,  after  he  has  had  any  prize-property  in  his  custody,  and  has 
actually  performed  labor  and  incurred  responsibility  for  the  care  and 
preservation  thereof,  the  same  is  taken  by  the  United  States  for  its 
own  use  without  a  sale,  or  if  it  is  delivered  on  stipulation  to  the 
claimants,  he  shall,  in  case  the  same  is  condemned,  be  entitled  to 
one-half  the  above  commission  on  the  amount  deposited  by  the  Unit- 
ed States  to  the  order  of  the  courts,  or  collected  upon  the  stipula- 
tion. No  charges  of  the  marshal  for  expenses  or  disbursements 
shall  be  allowed,  except  upon  his  oath  that  the  same  have  been 
actually  and  necessarily  incurred  for  the  purpose  stated. 
R.  S.  §  4645,  U.  S.  Comp.  Stat.  1901,  p.  3137. 

The  above  section  was  originally  part  of  the  act  of  1864.9     Since  1896 
marshals  have  been  placed  upon  »  salary  basis.io 

§  1330.     Compensation   of   district   attorney   and   prize   commis- 
sioners. 

The  district  attorney  and  prize-commissioners,  except  the  naval 
officer,  shall  be  allowed  a  just  and  suitable  compensation  for  their 
respective  services  in  each  prize-cause,  to  be  adjusted  and  deter- 
mined by  the  court,  and  to  be  paid  as  costs  in  the  cause. 
R.  S.  §  4646,  U.  S.  Comp.  Stat.  1901,  p.  3138, 

The  above  was  part  of  the  prize  act  of  1864.12     Since  1896  district  at- 
torneys have  been  placed  upon  a  salary  basis  in  lieu  of  fees.  1 3     The  act 

8Act  June  30,   1864,  c.  174,   §   17,        lOAnte,  §§  633,  et  seq. 
13  Stat.   312.  i2Act  June  30,  1864,  c.  174,  §  20, 

s Act  June  30,  1864,  c.  1U,  §  18,     13  Stat.  312. 
13  Stat.  312.  "Ante,  §  509,  et  seq. 
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just  mentioned,  however,  did  not  repeal  the  above  section  nor  the  one  fol- 
lowing, as  to  district  attorneys.  The  services  of  such  officers  in  prize, 
causes  are  special,  and  the  court  may  properly  make  a  suitable  allowance!  * 
whether  the  services  are  rendered  within  or  without  the  district.! 6 

§  1331.     Accounts  of  district  attorney  and  prize  commissioners. 

Each,  district  attorney  and  prize  commissioner,  except  the  naval 
officer,  shall  render  to  the  Attorney  General  an  annual  account  of 
all  sums  he  shall  have  received  for  all  services  in  prize-causes  with- 
in the  previous  year;  and  the  district  attorney  shall  be  allowed  to 
retain  therefrom  a  sum  not  exceeding  three  thousand  dollars  a 
year,  in  addition  to  the  maximum  compensation  allowed  to  be  re- 
tained by  him;  under  the  provisions  of  Title  XIII.,  "The  Judi- 
ciary/5 or  in  addition  to  any  salary  he  may  receive  in  lieu  of  such 
maximum  compensation;  and  each  such  prize  commissioner  shall 
be  allowed  to  retain  a  sum  not  exceeding  three  thousand  dollars 
a  year,  which  shall  be  in  full  for  all  his  official  services  in  prize 
causes;  and  any  excess  over  those  respective  amounts  shall  be  paid 
by  the  officer  receiving  the  same  into  the  Treasury  of  the  United 
States,  and  shall  be  credited  to  the  fund  for  paying  naval  pensions. 
R.  S.  §  4647,  U.  S.  Comp  Stat.  1901,  p.  3138. 

The  above  section  was  carried  forward  into  the  revised  statutes  from 
act  of  1864.17  It  is  not  repealed  by  an  act  of  1896,  putting  district  at- 
torneys on  a  fee  basis. is 

§  1332.     Commissions  of  auctioneers. 

The  auctioneers  employed  to  make  sales  of  prize-property  shall 
be  entitled  to  receive  commissions  by  a  scale  to  be  established  by 
the  Secretary  of  the  Navy,  not  to  exceed,  in  any  case,  one  half  of 
one  per  centum  on  any  sum  exceeding  ten  thousand  dollars  on 
vessels,  nor  one  per  centum  on  that  sum  or  other  prize-property, 
which  shall  be  in  full  for  expenses,  as  well  as  for  services ;  and  in 
case  no  such  scale  shall  be  established,  they  shall  be  entitled  to 
receive  such  compensation  as  the  court  shall  deem  just  under  the 
circumstances  of  each  case. 

R.  S.  §  4650,  U.  S.  Comp.  Stat.  1901,  p.  3138. 
The  above  section  was  part  of  the  Prize  act  of  1864.1' 

i4The  Adula,  127  Fed.  853.  isSee  ante,  §  1330,  note, 

isibid.  19Act  June  30>  1864>  c-  174>  §  22' 

"Act  June  30,  1864,  c.  174,  §  21,    13  Stat.  313. 
13  Stat.  312. 

Fed.  Proc— 76.  1201 
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§  1333.    Amendment  on  appeal  in  prize  cases. 

The  Supreme  Court  may,  if,  in  its  judgment,  the  purposes  of 
justice  require  it,  allow  any  amendment,  either  in  form  or  sub- 
stance, of  any  appeal  in  prize  cases,  or  allow  a  prize  appeal  therein, 
if  it  appears  that  any  notice  of  appeal  or  of  intention  to  appeal 
was  filed  with  the  clerk  of  the  district  court  within  thirty  days 
next  after  the  rendition  of  the  final  decree  therein. 

R.  S.  §  4636,  U.  S.  Comp.  Stat.  1901,  p.  3135. 

The  above  section  was  originally  enacted  in  1873.2  0  The  first  part  of 
above  provision  down  to  and  including  "prize  cases"  is  reproduced  in  pre- 
cisely the  same  form  in  R.  S.  §  1006.1 

§  1334.    Prize  causes  after  appeal. 

Any  districts  court  may,  notwithstanding  an  appeal  to  the  Su- 
preme Court,  in  any  prize  cause,  make  and  execute  all  necessary 
orders  for  the  custody  and  disposal  of  the  prize  property,  and, 
in  case  of  an  appeal  from  a  decree  of  condemnation,  may  proceed 
to  make  a  decree  of  distribution,  so  far  as  to  determine  what  share 
of  the  prize  shall  go  to  the  captors,  and  what  vessels  are  entitled  to 
participate  therein. 

R.  S.  §  565,  U.  S.  Comp.  Stat.  1001,  p.  461. 

The  above  section  was  originally  enacted  in  1864.3  Substantially  the 
same  provision  is  contained  in  R.  S.  §  4637,*  which  declares  that  "notwith- 
standing any  appeal  to  the  Supreme  Court,  the  district  court  may  make 
and  execute  all  necessary  orders  for  the  custody  and  disposal  of  the  prize 
property;  and  in  case  of  appeal  from  a  decree  of  condemnation,  may  still 
proceed,"  etc.,  the  remainder  being  identical  with  R.  S.  §  565,  supra. 
By  an  act  of  1890  "All  provisions  of  law  authorizing  the  distribution  among 
the'  captors  of  the  whole  or  any  portion  of  the  proceeds  of  vessels  or  any 
property  hereafter  captured,  condemned  as  prize  .  .  .  are  hereby  re- 
pealed." Hence  the  latter  portion  of  R.  S.  §§  565  and  4637  are  repealed  by 
the  act  of  1899.6 

s°Act  March  3,  1873,  c.  230,  §  2,  *V.  S.  Comp.  Stat.  1901,  p.  3135, 

17  Stat.  556.  By  an  act  of  1809. 

1U.  S.  Comp.  Stat.  1901,  p.  714.  BAct  March  3,   1899,  c.  413    §  13, 

3Act  June  30,  1864,  c.  174,  §  13,  13  U.  S.  Comp.  Stat.  1901,  p.  1072. 

Stat.  310.  * 
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CHAPTEE  42. 

PROCEDURE  IN  CAUSES  UNDER  COMMERCE  LAWS. 

§  1345.    Procedure  in  suits  for  violation  of  anti-trust  acts  of  1890-1894. 

§  1346.    — bringing  in  additional  parties. 

§  1347.     Expediting  hearing  of   suits   by   United  States  under  anti-trust 
and  commerce  laws — personnel  of  court. 

§  1348.     Election  of  person  aggrieved  by  carrier  to  complain  to  commission 
or  sue. 

§  1349.     Proceedings  against   carrier  failing  to  obey  Commission's  award 
of  damages — venue,  etc. 

§  1350.    — time  for  filing  claim  and  bringing  suit. 

§  1351.    — parties — joint  action — service   of   process. 

§  1352.    — recovery. 

§  1353.     Proceedings  on  violation  of  order  other  than  for  damages — peti- 
tion, service,  etc. 

§  1354.    — injunction  or  other  process  against  offending  carrier. 

§  1355.    — appeal — priority  of  hearing — not  a  supersedeas. 

§  1356.     Suits    against    Commission — venue— expediting    hearing — appeals 
and  priority — interlocutory  injunction  and  appeal. 

§  1357.     Copies  of  papers,  schedules  and  reports  filed  with  Commission,  as 
evidence. 

§  1358.     Mandamus  to  compel  obedience  to  commerce  acts. 

§  1350.     Proceedings  in  equity  by  commission  against  carrier  discriminat- 
ing in  rates,  etc. — petition  and  hearing. 

§  1360.    — process  against   such  carrier  to  enforce  published  rates. 

§  1361.    — suits  by  injured  party  for  damages,  not  precluded. 

§  1362.    What  parties  may  be  included  in  commerce  cases. 

§  1363.    Reports  of  accidents  made  to  Commission  not  admissible  evidence. 

§  1364.    No  person  excused  from  testifying  because  of  possible  incrimina- 
tion. 

§  1365.     Compelling  attendance  of  witnesses  and  production  of  papers. 

§  1366.    Immunity    from    prosecution    for   testimony    except   for    perjury 
therein. 

§  1367.    Compelling  witnesses  to  appear  before  commerce  Commission. 

§  1368.    Existing  laws  as  to  evidence  and  witnesses  apply  under  act  of 

1906. 
§  1369.    Attorney  General  to  sue  for  rebate  penalties. 
§  1370.    Forfeitures  to  United  States,  recovery  and  venue. 
§  1371.    — duty  of  district  attorneys— special  counsel — costs. 
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§  1345.    Procedure  in   suits  for   violation  of   anti-trust   acts  of 
1890-1894. 

Such  proceedings  [i.  e.,  proceedings  in  equity  to  prevent  or  re- 
strain violations  of  the  anti-trust  act  of  1890]  may  be  by  way  of 
petition  setting  forth  the  case  and  praying  that  such  violation  shall 
be  enjoined  or  otherwise  prohibited.  When  the  parties  complained 
of  shall  have  been  duly  notified  of  such  petition  the  court  shall  pro- 
ceed, as  soon  as  may  be,  to  the  hearing  and  determination  of  the 
case;  and  pending  such  petition  and  before  final  decree,  the  court 
may  at  any  time  make  such  temporary  restraining  order  or  pro- 
hibition as  shall  be  deemed  just  in  the   premises. 

Part  of  §  4,  act  July  2,  1890,  c.  647,  26  Stat.  209,  U.  S.  Comp.  Stat. 
1901,  p.  3201. 

There  is  an  identical  provision  in  §  74  of  the  act  of  1894.1  The  omitted 
part  of  §  4,  supra,  vests  jurisdiction  over  such  proceedings  in  the  circuit 
courts,  and  is  given  elsewhere.2  Restraining  orders  and  injunctions  have 
issued  pursuant  to  the  above  statute.  3 

§  1346.  — bringing  in  additional  parties. 

Whenever  it  shall  appear  to  the  court  before  which  any  pro- 
ceeding under  section  four  of  this  act5  may  be  pending,  that  the 
ends  of  justice  require  that  other  parties  should  be  brought  before 
the  court,  the  court  may  cause  them  to  be  summoned,  whether  they 
reside  in  the  district  in  which  the  court  is  held  or  not;  and  sub- 
poenas to  that  end  may  be  served  in  any  district  by  the  marshal 
thereof. 

Act  July  2,  1890,  c.  647,  §  5,  26  Stat.  210,  U.  S.  Comp.  Stat.  1901,  p. 
3201. 

The  75th  section  of  the  act  of  18946  is  identical  with  the  foregoing,  ex- 
cept that  it  refers  to  §  74  instead  of  §  4,  supra. 

§  1347.    Expediting  hearing  of  suits  by  United  States  under 
anti-trust  and  commerce  laws — personnel  of  court. 

In  any  suit  in  equity  pending  or  hereafter  brought  in  any  cir- 
cuit court  of  the  United  States  under  the  act  entitled  "An  Act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monop- 

28*%^   wo"  nV8^'  °-  «fi  Uf'   ^Nelson  v.  United  States,  201  D. 
,™    570'  U-  S-  ComP-  Stat  1901'   S-   92>   50  L.  ed.   673,    26    Sup    Ct 
P-  3i203-  Rep.  358. 

2,tY^'JM42;  ,   ,  5Ante,§1345. 

•i  United  States  v.  Agler,    62  Fed.        6 Act  Aus    27    1804    c    "34Q    S   7fi 
824;  United  States  v.  Elliott,  64  Fed.  S        '  '  '   §   7  ' 
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dies,"  approved  July  2,  1890,  "An  Act  to  regulate  commerce,"  ap- 
proved Feb.  4,  1887,  or  any  other  Acts  having  a  like  purpose  that 
hereafter  may  be  enacted,  wherein  the  United  States  is  complainant, 
the  Attorney  General  may  file  with  the  clerk  of  such  court  a  cer- 
tificate that,  in  his  opinion,  the  case  is  of  general  public  importance, 
a  copy  of  which  shall  be  immediately  furnished  by  such  clerk  to 
each  of  the  circuit  judges  of  the  circuit  in  which  the  case  is  pend- 
ing. Thereupon  such  case  shall  be  given  precedence  over  others  and 
in  every  way  expedited,  and  be  assigned  for  hearing  at  the  earliest 
practicable  day,  before  not  less  than  three  of  the  circuit  judges  of 
said  court,  if  there  be  three  or  more ;  and  if  there  be  not  more  than 
two  circuit  judges,  then  befoffe  them  and  such  district  judge  as 
they  may  select.  In  the  event  the  judges  sitting  in  such  case  shall 
be  divided  in  opinion,  the  case  shall  be  certified  to  the  Supremo 
Court  for  review  in  like  manner  as  if  taken  there  by  appeal  as  here- 
inafter provided. 

1  act  Feb.  11,  1903,  c,  544,  32  Stat.  823,  U.  S.  Comp.  Stat.  1905,  p. 
622. 

The  second  section  of  the  act  of  1903  provides  for  direct  appeals  to  the 
Supreme  Court.7 

§  1348.     Election  of  person  aggrieved  by  carrier  to  complain  to 
commission  or  sue. 

Any  person  or  persons  claiming  to  be  damaged  by  any  common 
carrier  subject  to  the  provisions  of  this  act  [i.  e.,  engaged  in  inter- 
state commerce,  etc.]  may  either  make  complaint  to  the  Commission 
as  hereinafter  provided  for,  or  may  bring  suit  in  his  or  their  behalf 
for  the  recovery  of  the  damages  for  which  such  common  carrier 
may  be  liable  under  the  provisions  of  this  act,  in  any  district  or  cir- 
cuit court  of  the  United  States  of  competent  jurisdiction;  but 
such  person  or  persons  shall  not  have  the  right  to  pursue  both  of 
said  remedies,  and  must  in  each  case  elect  which  one  of  the  two 
methods  of  procedure  herein  provided  for  he  or  they  will  adopt. 

1901,  p.  3159. 
Part  of  §  9,  act  Feb.  4,  1887,  c.  104,  24  Stat.  382,  U.  S.  Comp.  Stat. 

A  provision  regarding  the  venue  of  suits  under  the  interstate  commerce 
law  is  contained  in  a  preceding  chapters    While  the  act  of  1887  was  amend- 

28  Stat.  570,  U.  S.  Comp.  Stat.  1901,        'Ante,  §  62. 
p.  3203.  8Ante,   §  432,  et  seq. 
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ed  in  1906,  as  respects  §§  1,  6,  14,  15  and  16,  the  above  section  was  not 
changed.  9 

§  1349.    Proceedings  against  carrier  failing  to  obey  Commis- 
sion's award  of  damages — venue,  etc. 

If,  after  hearing  on  a  complaint  made  as  provided  in  section  thir- 
teen of  this  Act  [i.  e.,  before  the  Commission],  the  Commission 
shall  determine  that  any  party  complainant  is  entitled  to  an  award 
of  damages  under  the  provisions  of  this  act  for  a  violation  thereof  - 
the  Commission  shall  make  an  order  directing  the  carrier  to  pay 
to  the  complainant  the  sum  to  which  he  is  entitled  on  or  before  a 
day  named.     If  a  carrier  does  not  comply  with  an  order  for  the 
payment  of  money  within  the  time  limit  in  such  order,  the  com- 
plainant, or  any  person  for  whose  benefit  such  order  was  made,  may 
file  in  the  circuit  court  of  the  United  States  for  the  district  in  which 
he  resides  or  in  which  is  located  the  principal  operating  office  of  the 
carrier,  or  through  which  the  road  of  the  carrier  runs,  a  petition 
setting  forth  briefly  the  causes  for  which  he  claims  damages,  and 
the  order  of  the  Commission  in  the  premises.    Such  suit  shall  pro- 
ceed in  all  respects  like  other  civil  suits  for  damages,  except  that 
on  the  trial  of  such  suit  the  findings  and  order  of  the  Commission 
shall  be  prima  facie  evidence  of  the  facts  therein  stated,  and  except 
that  the  petitioner  shall  not  be  liable  for  costs  in  the  circuit  court 
nor  for  costs  at  any  subsequent  stage  of  the  proceedings  unless  they 
accrue  upon  his  appeal.     If  the  petitioner  shall  finally  prevail  he 
shall  be  allowed  a  reasonable  attorney's  fee,  to  be  taxed  and  collected 
as  a  part  of  the  costs  of  the  suit. 

Part  of  §  16,  act  Feb.  4,  1887,  24  Stat.  384,  as  amended  June  29    1906 
c.  3591,  34  Stat.  590.  ' 

The  act  of  1906  amended  §  16  so  as  to  differentiate  proceedings  to 
enforce  an  award  of  damages  or  for  money,  and  other  awards.  The  stat- 
ute applies  to  an  award  against  railroad  receivers,  as  against  the  railroad 
corporation  itself .10  Prior  to  1906  jurisdiction  in  the  court  to  inquire 
into  money  awards  was  denied.n 

§  1350.  —  time  for  filing  claim  and  bringing  suit. 

AU  complaints  for  the  recovery  of  damages  shall  be  filed  with 

<5tfl9fCLJUne    29'    19°6'    °-    3591'    34  etc-  Ry-   82  Fed"   195;   Farmers,  etc. 

,„V  ,     rr      .„  Co.  v.  Northern  Pac.Ry.  83  Fed.  249; 

lOFarmers^etc  Trust  Co.  v.  North,  Interstate  Com.  Com.  v.  East  Tenn 

ern  Parafic  Ry.  83  Fed.  249.  etc.  Ry.  85  Fed.  107 

"Interstate  Com.  Com.  v.  Western. 
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the  Commission  within  two  years  from  the  time  of  the  cause  of 
action  accrues,  and  not  after,  and  a  petition  for  the  enforce- 
ment of  an  order  for  the  payment  of  money  shall  be  filed  in  the 
circuit  court  within  one  year  from  the  date  of  the  order,  and  not 
after:  Provided,  That  claims  accrued  prior  to  the  passage  of  this 
Act  may  be  presented  with  one  year. 

Part  of   §   16,  act  February  4,  1887,  24  Stat.  384,  as  amended  June 
29,  1906,  c.  3591,  34  Stat.  590.13 

§  1351.  —  parties — joint  action — service  of  process. 

In  such  suits  all  parties  in  whose  favor  the  Commission  may 
have  made  an  award  for  damages  by  a  single  order  may  be  joined 
as  plaintiffs,  and  all  of  the  carriers  parties  to  such  order  award- 
ing such  damages  may  be  joined  as  defendants,  and  such  suit  may 
be  maintained  by  such  joint  plaintiffs  and  against  such  joint  de- 
fendants in  any  district  where  any  one  of  such  joint  plaintiffs  could 
maintain  such  suit  against  any  one  of  such  joint  defendants;  and 
service  of  process  against  any  one  of  such  defendants  as  may  not 
be  found  in  the  district  where  the  suit  is  brought  may  be  made  in 
any  district  where  such  defendant  carrier  has  its  principal  operat- 
ing office. 

Next  succeeding  part  of  §  16,  act  February  4,  1887,  as  amended  June 
29,  1906,  c.   3591,  34  Stat.   590. 

§  1352.  — recovery. 

In  case  of  such  joint  suit  the  recovery,  if  any,  may  be  by  judg- 
ment in  favor  of  any  one  of  such  plaintiffs,  against  the  defendant 
found  to  be  liable  to  such  plaintiff. 

Next  succeeding  part  of  §  16,  act  February  4,  1887,  24  Stat.  384,  as 
amended  June  2l9,  1906,  c.  3591,  34  Stat.  591. 

§  1353.  Proceedings  on  violation  of  order  other  than  for  dam- 
ages— petition,  service,  etc. 
If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  Com- 
mission, other  than  for  the  payment  of  money,  while  the  same  is  in 
effect,  any  party  injured  thereby,  or  the  Commission  in  its  own 
name,  may  apply  to  the  circuit  court  in  the  district  where  such 
carrier  has  its  principal  operating  office,  or  in  which  the  violation  or 
disobedience  of  such  order  shall  happen,  for  an  enforcement  of  such 

iSThis     immediately     follows     the 
portion  of  §  16  in   §   1349   ante. 
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order.  Such  application  shall  be  by  petition,  which  shall  state  the 
substance  of  the  order  and  the  respect  in  which  the  carrier  has  failed 
of  obedience,  and  shall  be  served  upon  the  carrier  in  such  manner 
as  the  court  may  direct,  and  the  court  shall  prosecute  such  inquiries 
and  make  such  investigations,  through  such  means  as  it  shall  deem 
needful  in  the  ascertainment  of  the  facts  at  issue  or  which  may 
arise  upon  the  hearing  of  such  petition. 

Part  of  §  16  of  act  February  4,  1887,  24  Stat.  384,  as  amended  June  29, 
1906,  c.  3591,  34  Stat.  591. 

Prior  to  the  amendment  of  1906,  it  was  held  in  construing  the  foregoing 
section  that  the  power  conferred  on  the  court  by  the  above  section  was 
strictly  special  and  that  the  court  could  only  grant  or  refuse  compulsory 
obedience  to  the  order  of  the  commission  without  power  to  modify  or  change 
it.is  Hence  in  proceedings  to  enforce  an  order  of  the  commission  substi- 
tution of  a  modified  order  for  that  made  by  the  commission  has  been  re- 
fused.!'  But  if  the  order  is  in  itself  a  proper  one  it  is  immaterial  that 
the  wrong  reason  was  assigned  therefor  by  the  commission.18  It  was  set- 
tled under  the  old  law  that  the  court  is  not  the  mere  executioner  of  the 
orders  of  the  commission,  the  suit  being  an  original  and  independent  pro- 
ceeding. 19 

§  1354.  —  injunction  or  other  process  against  offending  carrier. 

If,  upon  such  hearing  as  the  court  may  determine  to  be  nec- 
essary, it  appears  that  the  order  was  regularly  made  and  duly 
served,  and  that  the  carrier  is  in  disobedience  of  the,  same,  the  court 
shall  enforce  obedience  to  such  order  by  a  writ  of  injunction,  or 
other  proper  process,  mandatory  or  otherwise,  to  restrain  such 
carrier,  its  officers,  agents,  or  representatives,  from  further  dis- 
obedience of  such  order,  or  to  enjoin  upon  it,  or  them,  obedience  to 
the  same;  and  in  the  enforcement  of  such  process  the  court  shall 
have  those  powers  ordinarily  exercised  by  it  in  compelling  obedience 
to  its  writs  of  injunction  and  mandamus. 

Part  of  §  16,  act  February  4,  1887,  c.  106,  24  Stat.  384,  as  amended 
June  29,  1906,  c.  3591,  34  Stat.  591. 

The  above  portion  of  the  section  immediately  follows  that  given  in  the 

"Detroit,    etc.    By.    v.    Interstate  ^Interstate,    etc.    Commission    v. 

Commerce  Commission,  74  Fed.  803,  Delaware,    etc.    Ry.     64    Fed.    723; 

21  C.  C.  A.  103,  reversing  Interstate,  Southern  P.  Co.  v.  Inter  Com.  Com', 

etc.  Commission  v.  Detroit,  etc.  By.  200  U.  S.  536,  50  L.  ed   585   26  Sup 

57  Fed.  1006.  Ct.  Eep.   330. 

"See  also  Texas,  etc.  By.  v.  Inter-  iSKentucky,  etc.  Co.  v.  Louisville, 

state,  etc.  Commission,  162  U.  S.  197,  etc.  By.  37  Fed.  613,  2  L.B.A    289; 

40  L.  ed.  940,  16  Sup.  Ct.  Bep.  666.  Interstate,  etc.  Commission  v.  Atchi- 
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preceding  code  section.  Previous  to  the  amendment  of  1906  the  pro- 
vision was  that  "it  shall  he  lawful"  to  issue  writ  of  injunction  etc.,  and 
attachment  against  a  disoheying  carrier,  its  officers,  etc.,  was  authorized. i 
It  was  held  that  a  preliminary  injunction  to  compel  a  carrier  to  obey 
an  order  of  the  Commission  would  be  denied  when  the  answer  denied  the 
unreasonableness  of  the  defendant's  charges.2  It  is  proper  to  enjoin  a  car- 
rier found  guilty,  from  the  repetition  of  specified  acts  of  violation,  but  not 
to  enjoin  it  in  general  terms  from  violating  the  statute.  3 

§  1355.  —  appeal — priority  of  hearing — not  a  supersedeas. 

From  any  action  upon  such  petition  an  appeal  shall  lie  by  either 
party  to  the  Supreme  Court  of  the  United  States,  and  in  such  court 
the  case  shall  have  priority  in  hearing  and  determination  over  all 
other  causes  except  criminal  causes,  but  such  appeal  shall  not  vacate 
or  suspend  the  order  appealed  from. 

Next  succeeding  part  of  §  16,  act  February  4,  1887,  c.  104,  24  Stat.  384, 
as  amended  June  2®,  1906,  c.  3591,  34  Stat.  592. 

The  above  provision  and  others  regarding  appeal  are  also  given  in  an 
earlier  ehapter.5  As  enacted  in  1887  and  amended  in  1889  this  portion  of 
§  16  was  superseded  by  the  circuit  court  of  appeals  act  of  1891,  by  which 
such  cases  went  to  the  circuit  court  of  appeals. «  On  an  appeal  to  the  cir- 
cuit court  of  appeals  the  decree  of  the  circuit  court  was  not  superseded; 
but  on  appeal  to  the  Supreme  Court  from  the  circuit  court  of  appeals,  the 
latter  decree  was,  so  that  the  decree  of  the  circuit  court  remained  in  force 
in  any  event.? 

§  1356.  Suits  against  Commission — venue — expediting  hearing — 
appeals  and  priority — interlocutory  injunction 
and  appeal. 

The  venue  of  suits  brought  in  any  of  the  circuit  courts  of  the 
United  States  against  the  Commission  to  enjoin,  set  aside,  annul,  or 
suspend  any  order  or  requirement  of  the  Commission  shall  be  in 
the  district  where  the  carrier  against  whom  such  order  or  require- 
ment may  have  been  made  has  its  principal  operating  office,  and  may 
be  brought  at  any  time  after  such  order  is  promulgated.    And  if 

son,    etc.    Ry.    50   Fed.    295;    Inter-  Com.  Com.  200  U.  S.  361,  50  L.  ed. 

state,  etc.  Commission  v.  Lehigh,  etc.  515,  26   Sup.   Ct.   Rep.  272. 

Ry.  49  Fed.   177.  5Ante,  §§   60,  62,  63. 

iSee   U     S     Comp.   Stat.    1901,   p.  elnterstate  Commerce  Commission 

3165  v.  Atchison,  etc.  Ry.  149  U.  S.  264, 

2Shinkle,  etc.  Co.  v.  Louisville,  etc  37  L.  ed.  727,  13  Sup.  Ct.  Rep.  837. 

Ry.  62  Fed.  690;  Interstate,  etc.  Com-  See  ante,  §  42. 

mission  v.  Lehigh,  etc.  R.  Co.  49  Fed.  'Louisville,  etc.  R.  Co.  v.  Behlmer, 

m_  169  U.  S.  644,  42  L.  ed.  889,  18  Sup. 

3New  York,   etc.  R.   R.   v.   Inter.  Rep.  502. 
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the  order  or  requirement  has  been  made  against  two  or  more  car- 
riers, then  in  the  district  where  any  one  of  said  carriers  has  its  prin- 
cipal operating  office,  and  if  the  carrier  has  its  principal  operating 
office  in  the  District  of  Columbia,  then  the  venue  shall  be  in  the 
district  where  said  carrier  has  its  principal  office ;  and  jurisdiction 
to  hear  and  determine  such  suits  is  hereby  vested  in  such  courts. 
The  provisions  of  "An  Act  to  expedite  the  hearing  and  determina- 
tion of  suits  in  equity,  and  so  forth,"  approved  Feb.  11,  1903,8  shall 
be,  and  are  hereby,  made  applicable  to  all  such  suits,  including  the 
hearing  on  an  application  for  a  preliminary  injunction,  and  are 
also  made  applicable  to  any  proceeding  in  equity  to  enforce  any 
order  or  requirement  of  the  Commission,  or  any  of  the  provisions  of 
the  act  to  regulate  commerce  approved  Feb.  4,  1887,  and  all  acts 
amendatory  thereof  or  supplemental  thereto.     It  shall  be  the  duty 
of  the  Attorney  General  in  every  such  case  to  file  the  certificate 
provided  for  in  said  expediting  act  of  Feb.  11,  1903,  as  necessary 
to  the  application  of  the  provisions  thereof,  and  upon  appeal  as 
therein  authorized  to  the  Supreme  Court  of  the  United  States,9  the 
case  shall  have  in  such  court  priority  in  hearing  and  determination 
over  all  other  causes  except  criminal  causes:     Provided,  That  no 
injunction,  interlocutory  order  or  decree  suspending  or  restrain- 
ing the  enforcement  of  an  order  of  the  Commission  shall  be  granted 
except  on  hearing  after  not  less  than  five  days'  notice  to  the  Com- 
mission.   An  appeal  may  be  taken  from  any  interlocutory  order  or 
decree  granting  or  continuing  an  injunction  in  any  suit,  but  shall 
lie  only  to  the  Supreme  Court  of  the  United  States :  Provided  fur- 
ther, That  the  appeal  must  be  taken  within  thirty  days  from  the 
entry  of  such  order  or  decree  and  it  shall  take  precedence  in  the 
appellate  court  over  all  other  causes,  except  causes  of  like  character 
and  criminal  causes. 

Next  succeeding  part  of  §  16,  of  act  February  4,  1887,  24  Stat.  376,  as 
amended  by  §  5,  act  June  29,  1906,  o.  3591,  34  Stat.  592. 

Portions  of  the  foregoing  section  are  also  given  elsewhere.io  The  expe- 
diting act  of  1903  prescribed  procedure  in  the  trial  courtu  and  also  on 
appeal.12 

sAnte,  §§  1347,  42,  43.  UAnte,   §   1347. 

« Ante,  §§  42,  43.  12 Ante,  §  42,  43. 
io Ante,  §§  64,  post,  §  2043. 
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§  1357.  Copies  of  papers,  schedules  and  reports  filed  with  com- 
mission as  evidence. 
The  copies  of  schedules  and  tariffs  of  rates,  fares,  and  charges, 
and  of  all  contracts,  agreements,  or  arrangements  between  common 
carriers  filed  with  the  Commission  as  herein  provided,  and  the  statis- 
tics, tables,  and  figures  contained  in  the  annual  reports  of  carriers 
made  to  the  Commission,  as  required  by  the  provisions  of  this  act, 
shall  be  preserved  as  public  records  in  the  custody  of  the  secretary 
of  the  Commission,  and  shall  be  received  as  prima  facie  evidence  of 
what  they  purport  to  be  for  the  purpose  of  investigations  by  the 
Commission  and  in  all  judicial  proceedings ;  and  copies  of  or  extracts 
from  any  of  said  schedules,  tariffs,  contracts,  agreements,  arrange- 
ments, or  reports  made  public  records  as  aforesaid,  certified  by  the 
secretary  under  its  seal,  shall  be  received  in  evidence  with  like  effect 
as  the  originals. 

Part  of  §  16,  act  February  4,  1887,  24  Stat.  376,  as  amended  act  June 
29,  1906,  c.  3,591,  34  Stat.  592. 

This  is  the  concluding  portion  of  §  16  of  the  act  as  amended  in  1906  and 
immediately  follows  that  given  in  the  preceding  section. 

§  1358.     Mandamus  to  compel  obedience  to  commerce  acts. 

The  circuit  and  district  courts  of  the  United  States  shall  have 
jurisdiction,  upon  the  application  of  the  Attorney  General  of  the 
United  States  at  the  request  of  the  Commission,  alleging  a  failure 
to  comply  with  or  a  violation  of  any  of  the  provisions  of  said  act 
to  regulate  commerce  or  of  any  act  supplementary  thereto  or 
amendatory  thereof  by  any  common  carrier,  to  issue  a  writ  or  writs 
of  mandamus  commanding  such  common  carrier  to  comply  with  the 
provisions  of  said  acts,  or  any  of  them. 

Part  of  §  20,  of  act  February  4,  1887,  24  Stat.  386,  as  amended  June  29, 
1906,  c.  3591,  34  Stat.  594. 

Mandamus  will  not  lie  under  this  provision  to  compel  a  carrier  to  per- 
form a  duty  arising  under  contract.!* 

•§  1359.    Proceedings  in  equity  by  Commission  against  carrier  dis- 
criminating in  rates,  etc. — petition  and  hearing. 

Whenever  the  Interstate  Commerce  Commission  shall  have  rea- 
sonable ground  for  belief  that  any  common  carrier  is  engaged  in 

^United  States  v.  Norfolk,  etc.  E. 
E.  138  Fed.  849. 
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the  carriage  of  passengers  or  freight  traffic  between  given  points  at 
less  than  the  published  rates  on  file,  or  is  committing  any  dis- 
criminations forbidden  by  law,  a  petition  may  be  presented  alleging 
such  facts  to  the  circuit  court  of  the  United  States  sitting  in  equity 
having  jurisdiction;  and  when  the  act  complained  of  is  alleged  to 
have  been  committed  or  as  being  committed  in  part  in  more  than 
one  judicial  district  or  State,  it  may  be  dealt  with,  inquired  of, 
tried,  and  determined  in  either  such  judicial  district  or  State, 
whereupon  it  shall  be  the  duty  of  the  court  summarily  to  inquire 
into  the  circumstances,  upon  such  notice  and  in  such  manner  as  the 
court  shall  direct  and  without  the  formal  pleadings  and  proceed- 
ings applicable  to  ordinary  suits  in  equity,  and  to  make  such  other 
persons  or  corporations  parties  thereto  as  the  court  may  deem 
necessary. 

First  part  of  §  3,  act  February  19,  1903,  c.  708,  32  Stat.  848,  U.  S.  Comp. 
Stat.  1905,  p.  600. 

Other  portions  of  §  3  are  contained  in  the  next  section  of  this  Code.  The 
act  of  1903  was  amended  in  1906  by  providing  a  penalty  for  rebating  for- 
feitable to  the  United  States  and  recoverable  in  suit  by  the  Attorney 
General."  Prior  to  the  above  mentioned  act  of  1903  the  Federal  courts 
had  no  jurisdiction  over  equity  suits  by  the  Attorney  General,  to  enjoin 
rebating,  is 

§  1360.  —  process  against  such  carrier  to  enforce  published  rates. 

Upon  being  satisfied  of  the  truth  of  the  allegations  of  said  peti- 
tion said  court  shall  enforce  an  observance  of  the  published  tariffs 
or  direct  and  require  a  discontinuance  of  such  discrimination  by 
proper  orders,  writs,  and  process,  which  said  orders,  writs,  and 
process  may  be  enforceable  as  well  against  the  parties  interested  in 
the  traffic  as  against  the  carrier,  subject  to  the  right  of  appeal  as 
now  provided  by  law. 

Part  of  §  3,  act  February  19,  1903,  c.  708,  32  Stat.  848,  U  .S.  Comp 
Stat.  1905,  p.  601. 

§  1361.  —  suits  by  injured  party  for  damages,  not  precluded. 

The  proceedings  provided  for  by  this  act  shall  not  preclude  the 
bringing  of  suit  for  the  recovery  of  damages  by  any  party  injured, 
or  any  other  action  provided  by  said  act  approved  February  4, 

"Post,  §  1369. 

"United   States  v.  Atchison,   etc. 
Ey.  142  Fed.  176. 
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1887,  entitled  "An  act  to  regulate  commerce"  and  the  acts  amenda- 
tory thereof. 

Part  of  §  3,  act  February  19,  1903,  c.  708,  32  Stat.  848,  U.  S.  Comp. 
Stat.  1905,  p.  601. 

The  portion  of  §  3  immediately  preceding  the  above  prescribes  the  duties 
of  United  States  district  attorneys  in  the  premises  and  is  given  in  an  earlier 
chapter,  is 

§  1362.     What  parties  may  be  included  in  commerce  cases. 

In  any  proceedings  for  the  enforcement  of  the  provisions  of  the 
statutes  relating  to  interstate  commerce,  whether  such  proceedings 
be  instituted  before  the  Interstate  Commerce  Commission  or  be 
begun  originally  in  any  circuit  court  of  the  United  States,  it  shall 
be  lawful  to  include  as  parties,  in  addition  to  the  carrier,  all 
persons  interested  in  or  affected  by  the  rate,  regulation,  or  practice 
under  consideration,  and  inquiries,  investigations,  orders,  and  de- 
crees may  be  made  with  reference  to  and  against  such  additional 
parties  in  the  same  manner,  to  the  same  extent,  and  subject  to  the 
same  provisions  as  are  or  shall  be  authorized  by  law  with  respect 
to  carriers. 

§  2  of  act  February  19,  1903,  c.  708,  32  Stat.  848,  U.  S.  Comp.  Stat. 
1905,  p.  600. 

In  proceeding  against  a  carrier  to  enforce  an  order  of  the  commission, 
another  carrier  connected  with  the  defendant  in  jointly  making  the  for- 
bidden rate  is  a  proper  but  not  a  necessary  party.19  An  order  against 
two  carriers  may  be  enforced  against  one  only  where  the  other  is  out  of 
the   jurisdiction.20 

§  1363.     Reports  of  accidents  made  to  Commission  not  admissible 
evidence. 

Neither  said  report  [i.  e.  report  of  accidents  required  by  the  act] 
nor  any  part  thereof  shall  be  admitted  as  evidence  or  used  for  any 
purpose  against  such  railroad  so  making  such  report  in  any  suit 
or  action  for  damages  growing  out  of  any  matter  mentioned  in 
said  report. 

Act  March  3,  1901,  c.  866,  §  3,  31  Stat.  1446,  U.  S.  Comp.  Stat.  1901, 
p.  3176. 

i8Ante,  §  539.  ^Interstate,    etc.    Commission    v. 

19  Texas,  etc.  Ry.  v.  Interstate,  etc.    Texas,  etc.  Ry.  57  Fed.  948,  6  C.  C. 
Commission,  162  U.  S.  197,  40  L.  ed.    A.  653. 
940,  16  Sup.  Ct.  Rep.  666. 
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§  1364.     No  person  excused  from  testifying  because  of  possible  in- 
crimination. 

No  person  shall  be  excused  from  attending  and  testifying  or  from, 
producing  books,  papers,  tariffs,  contracts,  agreements  and  docu- 
ments before  the  Interstate  Commerce  Commission,  or  in  obedience- 
to  the  subpoena  of  the  Commission,  whether  such  subpoena  be  signed 
or  issued  by  one  or  more  Commissioners,  or  in  any  cause  or  proceed- 
ing, criminal  or  otherwise,  based  upon  or  growing  out  of  any  alleged 
violation  of  the  act  of  Congress,  entitled,  "An  act  to  regulate  com- 
merce," approved  February  4,  1887,  or  of  any  amendment  thereof 
on  the  ground  or  for  the  reason  that  the  testimony  or  evidence,, 
documentary  or  otherwise,  required  of  him,  may  tend  to  criminate 
him  or  subject  him  to  a  penalty  or  forfeiture.  But  no  person 
shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or 
on  account  of  any  transaction,  matter  or  thing,  concerning  which 
he  may  testify,  or  produce  evidence,  documentary  or  otherwise,, 
before  said  Commission,  or  in  obedience  to  its  subpoena,  or  the  sub- 
poena of  either  of  them,  or  in  any  such  case  or  proceeding:  Pro- 
vided, That  no  person  so  testifying  shall  be  exempt  from  prosecu- 
tion and  punishment  for  perjury  committed  in  so  testifying.  Any 
person  who  shall  neglect  or  refuse  to  attend  and  testify,  or  to  an- 
swer any  lawful  inquiry,  or  to  produce  books,  papers,  tariffs,  con- 
tracts, agreements  and  documents,  if  in  his  power  to  do  so,  in  obe- 
dience to  the  subpoena  or  lawful  requirement  of  the  Commission 
shall  be  guilty  of  an  offense  and  upon  conviction  thereof  by  a  court 
of  competent  jurisdiction  shall  be  punished  by  fine  not  less  than 
one  hundred  dollars  nor  more  than  five  thousand  dollars,  or  by 
imprisonment  for  not  more  than  one  year  or  by  both  such  fine  and 
imprisonment. 

Act  February  11,   1893,  c.  83,  27  Stat.  443,  U.  S.  Comp.   Stat.  1901, 
p.  3173. 

The  above  is  included  because  covering  proceedings  in  court  as  well  as- 
before  the  Commission  itself.  It  superseded  the  earlier  provisions  of  §  12' 
of  the  act  of  1887  as  amended  in  1889. 

§  1365.     Compelling  attendance  of  witnesses  and  production  of 

papers. 

In  proceedings  under  this  act    [for  violating  published  rates 

as  given  in  preceding  sections3]  and  the  acts  to  regulate  commerce 

the  said  courts  shall  have  the  power  to  compel  the  attendance  of 
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witnesses,  both  upon  the  part  of  the  carrier  and  the  shipper,  who 
shall  be  required  to  answer  on  all  subjects  relating  directly  or  in- 
directly to  the  matter  in  controversy,  and  to  compel  the  production 
of  all  books  and  papers,  both  of  the  carrier  and  the  shipper,  which 
relate  directly  or  indirectly  to  such  transaction;  the  claim  that 
such  testimony  or  evidence  may  tend  to  criminate  the  person  giving 
such  evidence  shall  not  excuse  such  person  from  testifying  or  such 
corporation  producing  its  books  and  papers,  but  no  person  shall  be 
prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on  ac- 
count of  any  transaction,  matter  or  thing  concerning  which  he  may 
testify  or  produce  evidence  documentary  or  otherwise  in  such  pro- 
ceeding :  Provided,  That  the  provisions  of  an  act  entitled  "An  act  to 
expedite  the  hearing  and  determination  of  suits  in  equity  pending 
or  hereafter  brought  under  the  act  of  July  2,  1890,  entitled  'An 
act  to  protect  trade  and  commerce,  against  unlawful  restraints  and 
monopolies,'  'An  act  to  regulate  commerce/  approved  February  4, 
1887,  or  any  other  acts  having  a  like  purpose  that  may  be  hereafter 
enacted,  approved  February  11,  1903,"  shall  apply  to  any  case 
prosecuted  under  the  direction  of  the  Attorney  General  in  the  name 
of  the  Interstate  Commerce  Commission. 

Part  of  §  3,  act  February  19,  1903,  c.  708,  32  Stat.  848,  U.  S.  Comp.  Stat. 
1905,  p.  601. 

Other  portions  of  §  3  are  given  in  preceding  sections  of  this  Code.4  A 
circuit  court  order  directing  a  witness  to  answer  in  proceedings  under  the 
anti-trust  act  of  1890  is  not  final  or  appealable.6 

§  1366.     Immunity  from  prosecution  for  testimony  except  for  per- 
jury therein. 

No  person  shall  be  prosecuted  or  be  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing 
concerning  which  he  may  testify  or  produce  evidence,  documentary 
or  otherwise,  in  any  proceeding,  suit,  or  prosecution  under  said  acts 
[i.  e.  the  commerce  acts  of  1887,  1889,  etc.,  and  the  anti-trust  acts 
of  1890  and  1894]  :  Provided  further,  That  no  person  so  testifying 
shall  be  exempt  from  prosecution  or  punishment  for  perjury  com- 
mitted in  so  testifying. 

Part  of  §  1,  act  February  25,  1903,  c.  755,  32  Stat.  904,  U.  S.  Comp.  Stat. 

1905,  p.  602. 

3  Ant?    SS  1359-1361.  5  Alexander  v.  United   States,   201 

4Ante    |§     359-1361.  U.  S.  117,  50  L.  ed.  686,  26  Sup.  Ct. 

'  8S  Rep.  356. 
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The  above  was  a  proviso  attached  to  an  appropriation  to  defray  the  ex- 
pense of  suits  under  the  eommeree  laws. 

§  1367.     Compelling  witness  to  appear  before  Commerce  Com- 
mission. 

Any  of  the  circuit  courts  of  the  United  States  within  the  jur- 
isdiction of  which  such  inquiry  [i.  e.  an  inquiry  by  the  Inter- 
state Commerce  Commission  into  the  management  of  the  business 
of  a  common  carrier]  is  carried  on  may,  in  case  of  contumacy  or  re- 
fusal to  obey  a  subpoena  issued  to  any  common  carrier  subject  to 
the  provisions  of  this  act,  or  other  person,  issue  an  order  requiring 
such  common  carrier  or  other  person  to  appear  before  said  Com- 
mission (and  produce  books  and  papers  if  so  ordered)  and  give 
evidence  touching  the  matter  in  question;  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished  by  such  court  as  a  con- 
tempt thereof. 

Part  of  §  12,  act  February  4,  1887,  c.  104,  24  Stat.  383,  U.  S.  Comp. 
Stat.  1901,  p.  3182. 

The  commissioner  of  corporations  is  given  the  same  right  to  subpoena 
and  examine  witness  in  certain  cases  as  is  conferred  by  the  above  law  on 
the  Interstate  Commerce  Commission.1? 

§  1368.     Existing  laws  as  to  evidence  and  witnesses  apply  un- 
der act  of  1906. 

All  existing  laws  relating  to  the  attendance  of  witnesses  and 
the  production  of  evidence  and  the  compelling  of  testimony  under 
the  act  to  regulate  commerce  and  all  acts  amendatory  thereof  shall 
apply  to  any  and  all  proceedings  and  hearings  under  this  act. 
§  &  of  act  June  29,  1906,  c.  3591,  34  Stat.  595. 

§  1369.     Attorney-General  to  sue  for  rebate  penalties. 

Any  person,  corporation  or  company  who  shall  deliver  property 
for  interstate  transportation  to  any  common  carrier,  subject  to  the 
provisions  of  this  act,  or  for  whom  as  consignor  or  consignee,  any 
such  carrier  shall  transport  property  from  one  State,  Territory,  or 
the  District  of  Columbia  to  any  other  State,  Territory,  or  the 
District  of  Columbia,  or  foreign  country,  who  shall  knowingly 
by  employee,  agent,  officer,  or  otherwise,  directly  or  indirectly,  by 

'Act  Feb.  14,  1903,  c.  552,  §  6, 
32  Stat.  827,  TJ.  S.  Comp.  Stat.  1905, 
p.   68. 
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or  through  any  means  or  device  whatsoever,  receive  or  accept  from 
such  common  carrier  any  sum  of  money  or  any  other  valuable  con- 
sideration as  a  rebate  or  offset  against  the  regular  charges  for  trans- 
portation of  such  property,  as  fixed  by  the  schedules  of  rates  pro- 
vided for  in  this  act,  shall  in  addition  to  any  penalty  provided  by 
this  act  forfeit  to  the  United  States  a  sum  of  money  three  times  the 
amount  of  money  so  received  or  accepted  and  three  times  the 
value  of  any  other  consideration  so  received  or  accepted,  to  be  as- 
certained by  the  trial  court ;  and  the  Attorney  General  of  the  Unit- 
ed States  is  authorized  and  directed,  whenever  he  has  reasonable 
grounds  to  believe  that  any  such  person,  corporation,  or  company  has 
knowingly  received  or  accepted  from  any  such  common  carrier  any 
sum  of  money  or  other  valuable  consideration  as  a  rebate  or  offset 
as  aforesaid,  to  institute  in  any  court  of  the  United  States  of  com- 
petent jurisdiction,  a  civil  action  to  collect  the  said  sum  or  sums  so 
forfeited  as  aforesaid;  and  in  the  trial  of  said  action  all  such  re- 
bates or  other  consideration  so  received  or  accepted  for  a  period 
of  six  years  prior  to  the  commencement  of  the  action,  may  be  in- 
cluded therein,  and  the  amount  recovered  shall  be  three  times  the 
total  amount  of  money,  or  three  times  the  total  value  of  such  con- 
sideration, so  received  or  accepted,  or  both,  as  the  case  may  be. 

Part  of  §  1,  act  February  19,  1903,  32  Stat.  547,  as  amended  June  29, 
1906,  c.  3591,  34  Stat.  588,  589. 

§  1370.    Forfeitures  to  United  States,  recovery  and  venue. 

The  forfeiture  provided  for  in  this  act  [i.  e.  for  failure  to  obey 
Commission's  orders]  shall  be  payable  into  the  Treasury  of  the 
United  States,  and  shall  be  recoverable  in  a  civil  suit  in  the  name 
of  the  United  States,  brought  in  the  district  where  the  carrier  has 
its  principal  operating  office,  or  in  any  district  through  which  the 
road  of  the  carrier  runs. 

Part  of  §  12,  act  February  4,  18S7,  c.  104,  24  Stat.  383,  as  amended 
June  29,  1906,  c.  3591,  34  Stat.  591. 

§  1371.  —  Duty  of  district  attorneys — special  counsel — costs. 

It  shall  be  the  duty  of  the  various  district  attorneys,  under  the 
direction  of  the  Attorney  General  of  the  United  States,  to  prosecute 
for  the  recovery  of  forfeitures.  The  costs  and  expenses  of  such 
prosecution  shall  be  paid  out  of  the  appropriation  for  the  ex- 
penses of  the  courts  of  the  United  States.      The  Commission  may, 
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with  the  consent  of  the  Attorney  General,  employ  special  counsel  in 
proceeding  under  this  act,  paying  the  expenses  of  such  employment 
out  of  its  own  appropriation. 

Part  of  §  16,  act  February  4,  1887,  c.  104,  24  Stat.  384,  as  amended 
March  2, 1889,  25  Stat.  859,  as  ameded  June  29,  1906,  c.  3591  34  Stat. 
591. 
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SUITS  BY  AND  ON  BEHALF  OF  UNITED  STATES. 

§  1380.    Procedure  in  government  condemnation  suits. 

§  1381.     Injunction  to  enforce  removal  of  obstructions  to  navigable  waters. 

§  1382.     Suits  for  unlawful  enclosure  of  public  lands. 

§  1383.     Suits  for  duties,  taxes,  penalties  etc.,  to  be  in  name  of  United 
States. 

§  1384.     Consolidation  of  suits  for  revenue  seizures. 

§  1385.     Notice   of   libel   for    seizure   under   revenue   laws   and   judgment 
thereon. 

§  1386.     Property  taken  under  revenue  laws  irrepleviable. 

§  1387.    — sale  of  condemned  vessels,  goods,  etc. 

§  1388.    Judgment  against  delinquent  officer  accountable  for  public  money, 
— continuance,  when  granted. 

§  1389.     Compromise  of  cases  under  revenue  laws. 

§  1390.     Discontinuance  or  nol.  pros,  in  cases  of  illicit  distilling,  only  by 
permission. 

§  1391.     Suits  for  penalties   under  alien   immigrant  law   not  to   be  com- 
promised without  court's  consent. 

§  1392.    Recovery  of  penalties  and  forfeitures  under  navigation  laws. 

§  1393.    Bailing  of  property  seized  under  customs  laws. 

§  1394.     Judgment  on  debentures  for  customs  duties — continuances,  when 
granted. 

§  1395.    — on  bonds  for  customs  duties -'Continuances. 

§  1396.    — form  of  judgment  and  execution  thereon. 

§  1397.     Interest  on  bonds  for  duties. 

§  1398.     Interest  on  debentures   for  customs  duties. 

§  1399.    Postal  suits — when  attachment  may  issue — where  defendant  has 
removed  property. 

§  1400.     — by  whom  application  for  attachment  made — affidavit. 

§  1401.    — issuance  and  execution  of  attachment. 

§  1402.    — trial  of  issue  as  to  ownership  of  attached  property — other  reme- 
dies. 

§  1403.    — proceeds  and  accretions — how  invested. 

§  1404.    — publication  of  attachment,  when  and  how  made. 

§  1405.    — persons  having  property  of  defendant  to  account — sales  void — 
personal  notice. 

§  1406.    — defendant  discharged  from  attachment  on  giving  bond. 
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§  1407.  —foregoing  proceedings  not  to  abridge  existing  rights  of  United 

States. 

§  1408.  — credits  when  allowed. 

§  1409.  — judgment — right  to  continuance. 

§  1410.  — interest  on  balances  due  Postoffice  Department. 

§  1411.  When  defendant  sued  by  United  States  may  claim  credits. 

§  1412.  Suits  by  United  States  against  corporations — corporation's  debtors 

summoned  as  garnishees. 

§  1413.  — issue   tendered   when   garnishee    denies    indebtedness. 

§  1414.  —garnishee  failing  to  appear. 

§  1415.  Liability  of  United  States  to  costs  in  revenue  suits. 

§  1416.  Payment  of  costs  by  defendant  prosecuted  for  fine  or  forfeiture. 

§  1417.  Execution  in  favor  of  United  States  to  run  in  every  State. 

§  1418.  Remission  of  fines,  penalties  and  forfeitures. 

§  1419.  Continuances  in  internal  revenue  suits. 

§  1420.  Suits  on  Federal  building  contractor's  bond. — intervenors. 

§  1421.  — right  of  contractors  to  sue  in  name  of  United   States. 

§  1422.  — time  when  creditors  must  sue. 

§  1453.  — all  creditors  in  one  suit — pro  rata  payment — discharge  of  surety. 

§  1424.  —creditors  to  have  actual  and  published  notice  of  suit. 

§  1380.     Procedure  in  government  condemnation  suits. 

The  practice,  pleadings,  forms  and  modes  of  proceedings  in 
causes  arising  under  the  provisions  of  this  act  [an  act  to  authorize 
the  condemnation  of  land  for  sites  for  public  buildings,  etc.]  shall 
conform,  as  near  as  may  be,  to  the  practice,  pleadings,  forms  and 
proceedings  existing  at  the  time  in  like  causes  in  the  courts  of  record 
of  the  State  within  which  such  circuit  or  district  courts  are  held, 
any  rule  of  the  court  to  the  contrary  notwithstanding. 

§  2  of  act  August  1,  1888,  c.  72S.  26  Stat.  357,  U.  S.  Comp.  Stat.  1901, 
p.  2517. 

The  phraseology  of  the  above  section  is  similar  to  that  used  in  the 
general  provision  conforming  Federal  procedure  in  cases  at  law  to  that 
obtaining  in  the  courts  of  the  various  States. i 

§  1381.  Injunction  to  enforce  removal  of  obstructions  to  navi- 
gable waters. 
The  removal  of  any  structures  or  parts  of  structures  erected  in 
violation  of  the  provisions  [forbidding  bridges,  dams,  dikes,  etc., 
upon  navigable  waters  except  upon  plans  approved  by  the  War  De- 
partment] of  the  said  sections  [i.  e.,  sections  nine,  ten  and  eleven  of 
the  act]  may  be  enforced  by  the  injunction  of  any  circuit  court  ex- 

lAnte,  §  900. 
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ercising  jurisdiction  in  any  district  in  which  such  structures  may- 
exist,  and  proper  proceedings  to  this  end  may  be  instituted  under 
the  direction  of  the  Attorney  General  of  the  United  States. 

Part  of  §  12,  act  March  3,  1899,  c.  425,  30  Stat.  1151,  as  amended  Feb- 
ruary 20,  1900,  c.  23,  §  2,  31  Stat.  32,  U.  S.  Comp.  Stat.  1901,  p.  3542. 

§  1382.    Suits  for  unlawful  enclosure  of  public  lands. 

Where  the  alleged  unlawful  inclosure  [of  public  lands]  includes 
less  than  one  hundred  sixty  acres  of  land,  no  suit  shall  be  brought 
under  the  provisions  of  this  act  [by  the  United  States  district 
attorney  for  the  destruction  of  such  enclosure]  without  authority 
from  the  Secretary  of  the  Interior. 

§  6,  of  act  February  25,  1885,  c.  149,  23  Stat.  322,  U.  S.  Comp.  Stat. 
1901,  p.  1526. 

The  act  makes  it  the  district  attorney's  duty  to  sue  in  such  cases.3 

§  1383.    Suits  for  duties,  taxes,  penalties,  etc.,  to  be  in  name  of 
United  States. 

All  suits  for  the  recovery  of  any  duties,  imposts,  or  taxes,  or  for 
the  enforcement  of  any  penalty  or  forfeiture  provided  by  any  act 
respecting  imports  or  tonnage,  or  the  registering  and  recording 
or  enrolling  and  licensing  of  vessels,  or  the  internal  revenue,  or 
direct  taxes,  and  all  suits  arising  under  the  postal. laws,  shall  be 
brought  in  the  name  of  the  United  States. 
R.  S.  §  919,  U.  S.  Comp.  Stat.  1901,  p.  685. 

The  correct  practice  is  to  bring  suit  in  the  name  of  the  United  States 
when  they  are  the  real  parties  in  interest,?  although  information  filed 
in  the  name  of  the  district  attorney,  where  the  United  States  was  a  real 
party  plaintiff,  has  been  held  valid. «  So  also  proceedings  to  condemn 
vessel  as  prize  have  been  brought  in  the  name  of  the  captor; 7  and  the  law 
permits  anyone  to  sue  for  recovery  of  the  penalty  imposed  for  over- 
crowding a  vessel,  s  It  has  been  held,  however,  that  the  Attorney 
General  has  no  power  to  maintain  suit  in  his  own  name  to  repeal  letters 
patent  for  an  inventions  As  is  elsewhere  shown,  in  equity  cases  the 
United  States  proceeds  by  bill  rather  than  by  the  English  method  of  in- 
fomation.io 

3Ante,  §  534.  «R.   S.    §§    4465   and   4469,    U.    S. 

eBenton  v.  Woolsey,  12  Pet.  30,  9  Comp.  Stat.  1901,  p.  3046,  3048.    See 

L.  ed.  987.  also  Hatch  v.   Steamboat  Boston,  3 

«Benton   v.   Woolsey,    12   Pet.    30,  Fed.  807. 

9  L.  ed.  987.  9Attorney     General     v.     Rumford 

7 Jecker  v.   Montgomery,   18  How.  Works,  32  Fed.  608. 

125,  15  L.  ed.  317.  "Ante,  §  944.  [a] 
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§  1384.    Consolidation  of  suits  for  revenue  seizures. 

Whenever  two  or  more  things  belonging  to  the  same  person  are 
seized  for  an  alleged  violation  of  the  revenue  laws,  the  whole  must 
be  included  in  one  suit;  and  if  separate  actions  are  prosecuted  in 
such  cases,  the  court  shall  consolidate  them. 
R.  S.  §  920,  U.  S.  Comp.  Stat.  1901,  p.  685. 
The  above  provision  was  first  enacted  in  1853.12 

§  1385.  Notice  of  libel  for  seizure  under  revenue  laws  and  judg- 
ment thereon. 
When  any  vessel,  goods,  wares,  or  merchandise  are  seized  by  any 
officer  of  the  customs,  and  prosecuted  for  forfeiture  by  virtue  of 
any  law  respecting  the  revenue,  or  the  registering  and  recording,  or 
the  enrolling  and  licensing  of  vessels,  the  court  shall  cause  fourteen 
days'  notice  to  be  given  of  such  seizure  and  libel,  by  causing  the 
substance  of  such  libel,  with  the  order  of  the  court  thereon,  setting 
forth  the  time  and  place  appointed  for  trial,  to  be  inserted  in  some 
newspaper  published  near  the  place  of  seizure,  and  by  posting  up 
the  same  in  the  most  public  manner  for  the  space  of  fourteen  days, 
at  or  near  the  place  of  trial;  and  proclamation  shall  be  made  in 
such  manner  as  the  court  shall  direct.  And  if  no  person  appears 
and  claims  such  vessel,  goods,  wares  or  merchandise,  and  gives 
bond  to  defend  the  prosecution  thereof  and  to  respond  the  cost  in 
case  he  shall  not  support  his  claim,  the  court  shall  proceed  to  hear 
and  determine  the  cause  according  to  law. 
R.  S.  §  923,  U.  S.  Comp.  Stat.  1901,  p.  986. 

§  1386.    Property  taken  under  revenue  laws  irrepleviable. 

All  property  taken  or  detained  by  any  officer  or  other  person, 
under  authority  of  any  revenue  law  of  the  United  States  shall 
be  irrepleviable,  and  shall  be  deemed  to  be  in  the  custody  of  the 
law,  and  subject  only  to  the  orders,  and  decrees  of  the  courts  of 
the  United  States  having  jurisdiction  thereof. 
R.  S.  §  934,  U.  S.  Comp.  Stat.  1901,  p.  689. 

The  general  rules  as  to  property  in  custodia  legis  are  discussed  else- 
where.  1* 

"Act   Feb.   26,   1853,   c.   80,   S    1 
10  Stat.  162. 
"Ante,    §    17. 

1222 


Procedure]  SUITS  BY  UNITED   STATES.  !  1388 

§  1387.  —  sale  of  condemned  vessels,  goods,  etc. 

All  vessels,  goods,  wares,  or  merchandise  which  shall  be  con- 
demned by  virtue  of  any  law  respecting  the  revenue  from  imports 
or  tonnage,  or  the  registering  and  recording,  or  the  enrolling  and 
licensing  of  vessels,  and  for  which  bonds  shall  not  have  been  given 
by  the  claimant,  shall  be  sold  by  the  marshal  or  other  proper  officer 
of  the  court  in  which  condemnation  shall  be  had,  to  the  highest 
bidder,  at  public  auction,  by  order  of  such  court,  and  at  such  place 
as  the  court  may  appoint,  giving  at  least  fifteen  days'  notice  (except 
in  cases  of  perishable  merchandise)  in  one  or  more  of  the  public 
newspapers  of  the  place  where  such  sale  shall  be;  or  if  no  paper  is 
published  in  such  place,  in  one  or  more  of  the  papers  published  in 
the  nearest  place  thereto ;  for  which  advertising,  a  sum  not  exceed- 
ing five  dollars  shall  be  paid.  And  the  amount  of  such  sales,  de- 
ducting all  proper  charges,  shall  be  paid  within  ten  days  after  such 
sale  by  the  person  selling  the  same  to  the  clerk  or  other  proper 
officer  of  the  court  directing  such  sale,  to  be  by  him,  after  deduct- 
ing the  charges  allowed  by  the  court,  paid  to  the  collector  of  the 
district  in  which  such  seizure  or  forfeiture  has  taken  place,  as  here- 
inbefore directed. 

R.  S.  §  939,  U.  S.  Comp.  Stat.  1901,  p.  691. 

The  sale  of  perishable  prize  property  is  provided  by  another  section.!  5 

§  1388.     Judgment  against  deliquent  officer  accountable  for  pub- 
lic money — continuance,  when  granted. 

When  suit  is  brought  by  the  United  States  against  any  revenue 
officer  or  other  person  accountable  for  public  money,  who  neglects  or 
refuses  to  pay  into  the  Treasury  the  sum  or  balance  reported  to  be 
due  to  the  United  States,  upon  the  adjustment  of  his  account  it 
shall  be  the  duty  of  the  court  to  grant  judgment  at  the  return  term, 
upon  motion,  unless  the  defendant,  in  open  court  (the  United 
States  attorney  being  present),  makes  and  subscribes  an  oath 
that  he  is  equitably  entitled  to  credits  which  had  been,  previous 
to  the  commencement  of  the  suit,  submitted  to  the  accounting  offi- 
cers of  the  Treasury,  and  rejected;  specifying  in  the  affidavit  each 
particular  claim  so  rejected,  and  that  he  cannot  then  safely  come  to 
trial.  If  the  court,  when  such  oath  is  made,  subscribed,  and  filed, 
is  thereupon  satisfied,  a  continuance  until  the  next  succeeding  term 

15  Ante,  §  1322. 
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may  be  granted.  Such  continuance  may  also  be  granted  when  the 
suit  is  brought  upon  a  bond  or  other  sealed  instrument,  and  the  de- 
fendant pleads  non  est  factum,  or  makes  a  motion  to  the  court,  veri- 
fying such  plea  or  motion  by  his  oath,  and  the  court  thereupon  re- 
quires the  production  of  the  original  bond,  contract,  or  other  paper 
certified  in  the  affidavit.  And  no  continuance  shall  be  granted 
except  as  herein  provided. 

R.  S.  §  957,  U.  S.  Comp.  Stat.  1901,  p.  698. 

The  above  section  is  carried  forward  into  the  Revised  Statutes  from  an 
act   of   1797.17 

§  1389.    Compromise  of  cases  under  revenue  laws. 

The  Commissioner  of  Internal  Revenue,  with  the  advice  and  con- 
sent of  the  Secretary  of  the  Treasury,  may  compromise  any  civil  or 
criminal  case  arising  under  the  internal  revenue  laws  instead  of  com- 
mencing suit  thereon ;  and,  with  the  advice  and  consent  of  the  said 
Secretary  and  the  recommendation  of  the  Attorney  General,  he 
may  compromise  any  such  case  after  a  suit  thereon  has  been  com- 
menced. Whenever  a  compromise  is  made  in  any  case  there  shall 
be  placed  on  file  in  the  office  of  the  commissioner  the  opinion  of  the 
solicitor  of  internal  revenue,  or  of  the  officer  acting  as  such,  with 
his  reasons  therefor,  with  a  statement  of  the  amount  of  tax  assessed, 
the  amount  of  additional  tax  or  penalty  imposed  by  law  in  conse- 
quence of  the  neglect  or  delinquency  of  the  person  against  whom  the 
tax  is  assessed,  and  the  amount  actually  paid  in  accordance  with  the 
terms  of  the  compromise. 

R.  S.  §  3229,  U.  S.  Comp.  Stat.  1901,  p.  2089. 

§  1390.    Discontinuance  or  nol.  pros,  in  cases  of  illicit  distillling, 
only  by  permission. 

No  discontinuance  or  nolle  prosequi  of  any  prosecution  under 
section  three  thousand  two  hundred  and  fifty-seven    [punishing 
illicit  distilling]  shall  be  allowed  without  the  permission  in  writing 
of  the  Secretary  of  the  Treasury  and  the  Attorney  General. 
R.  S.  3230,  U.  S.  Comp.  Stat.  1901,  p.  2090. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1868.19  Continuances  in  internal  revenue  suits  and  criminal  pro- 
ceedings generally  are  permitted  by  another  section.  20. 

"Act  March  3,  1797,  c.  20,  §  3,  1  is  Act  March  31,  1868,  c.  41,  §  7,  15 
stat-  514.  Stat.  60. 

20See  post,  §§  1419,  1596. 
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§  1391.     Suits  for  penalties  Tinder  alien  immigrant  law  not  to  be 
compromised  without  court's  consent. 

No  suit  or  proceeding  for  violations  of  said  act  of  February  26, 
1885,  prohibiting  the  importation  and  migration  of  foreigners  un- 
der contract  or  agreement  to  perform  labor,  shall  be  settled,  com- 
promised, or  discontinued  without  the  consent  of  the  court,  entered 
of  record,  with  reasons  therefor. 

§  2  of  act  March  3,  1891,  c.  551,  26  Stat.  1084,  TJ.  S.  Comp.  Stat.  1901, 
p.   1295. 

§  1392.    Recovery  of  penalties  and  forfeitures  under  navigation 
laws.  • 

All  the  penalties  and  forfeitures  which  may  be  incurred  for  of- 
fenses against  this  title  [i.  e.  Title  48,  respecting  commerce  and 
navigation]  may  be  sued  for,  prosecuted  and  recovered  in  such 
court,  and  be  disposed  of  in  such  manner,  as  any  penalties  and  for- 
feitures which  may  be  incurred  for  offenses  against  the  laws  relat- 
ing to  the  collection  of  duties,  except  when  otherwise  expressly 
prescribed. 

R.  S.  §  4305,  U.  S.  Comp.  Stat.  1901,  p.  2954. 

The  above  section  was  originally  enacted  in  1792.2 

§  1393.    Bailing  of  property  seized  under  customs  laws. 

Upon  the  prayer  of  any  claimant  to  the  court,  that  any  vessel, 
goods,  wares,  or  merchandise,  seized  and  prosecuted  under  any  law 
respecting  the  revenue  from  imports  or  tonnage,  or  the  registering 
and  recording,  or  the  enrolling  and  licensing  of  vessels,  or  any  part 
thereof,  should  be  delivered  to  him,  the  court  shall  appoint  three 
proper  persons  to  appraise  such  property,  who  shall  be  sworn  in 
open  court,  or  before  a  commissioner  appointed  by  the  district  court 
to  administer  oaths  to  appraisers,  for  the  faithful  discharge  of  their 
duty;  and  the  appraisement  shall  be  made  at  the  expense  of  the 
party  on  whose  prayer  it  is  granted.  If,  on  the  return  of  the  ap- 
praisement, the  claimant,  with  one  or  more  sureties,  to  be  approved 
by  the  court,  shall  execute  a  bond  to  the  United  States  for  the  pay- 
ment of  a  sum  equal  to  the  sum  at  which  the  property  prayed  to  be 
delivered  is  appraised,  and  produce  a  certificate  from  the  collector 
of  the  district  where  the  trial  is  had,  and  of  the  naval  officer  there- 

2Act  Dec.   31,   1792,  c.   1,  §   29,  1 
Stat.  298. 
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•of,  if  any  there  be,  that  the  duties  on  the  goods,  wares  and  mer- 
chandise, or  tonnage-duty  on  the  vessel  so  claimed,  have  been  paid 
■or  secured  in  like  manner  as  if  the  same  had  been  legally  entered, 
the  court  shall,  by  rule,  order  such  vessel,  goods,  wares  or  merchan- 
dise to  be  delivered  to  such  claimant;  and  the  said  bond  shall  be 
lodged  with  the  proper  officer  of  the  court.  If  judgment  passes  in 
favor  of  the  claimant,  the  court  shall  cause  the  said  bond  to  be 
•canceled;  but  if  judgment  passes  against  the  claimant,  as  to  the 
whole  or  any  part  of  such  vessel,  goods,  wares  or  merchandise,  and 
the  claimant  does  not  within  twenty  days  thereafter  pay  into  the 
•court,  or  to  the  proper  officer  thereof,  the  amount  of  the  appraised 
value  of  such  vessel,  goods,  wares,  or  merchandise  so  condemned, 
with  the  costs,  judgment  shall  be  granted  upon  the  bond,  on  motion 
in  open  court,  without  further  delay. 

R.  S.  §  938,  U.  S.  Comp.  Stat.  1901,  p.  690. 

§  1394.     Judgment  on  debentures  for  customs  duties — continu- 
ances, when  granted. 

In  all  suits  for  the  recovery  of  money  upon  debentures  issued 
by  the  collectors  of  customs,  under  any  act  for  the  collections  of  du- 
ties, it  shall  be  the  duty  of  the  court  to  grant  judgment  at  the  re- 
turn term,  unless  the  defendant,  in  open  court,  exhibits  some  plea, 
on  oath,  by  which  the  court  is  satisfied  that  a  continuance  is  nec- 
essary to  the  attainment  of  justice;  in  which  case,  and  not  other- 
wise, a  continuance  until  the  next  term  may  be  granted. 
R.  S.  §  959,  U.  S.  Comp.  Stat.  1901,  p.  699. 
The  above  section  was  originally  enacted  in  1799.3 

|  1395.  — on  bonds  for  customs  duties — continuances. 

When  suit  is  brought  on  any  bond  for  the  recovery  of  duties  due 
to  the  United  States,  it  shall  be  the  duty  of  the  court  to  grant  judg- 
ment at  the  return  term,  upon  motion,  unless  the  defendant,  in  open 
court  (the  United  States  attorney  being  present),  makes  oath  that 
an  error  has  been  committed  in  the  liquidation  of  the  duties  de- 
manded upon  such  bond,  specifying  the  errors  alleged  to  have  been 
•committed,  and  that  the  same  have  been  notified  in  writing  to  the 
•collector  of  the  district  before  the  said  return  term,  whereupon  a 
continuance  may  be  granted  until  the  next  term,  and  no  longer, 

s Act  March  2,  1799,  c.  22,  §  80,  1 
Stat.  688. 
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if  the  court  is  satisfied  that  such  continuance  is  necessary  for  the 
attainment  of  justice. 

R.  S.  §  960,  U.  S.  Comp.  Stat.  1901,  p.  699. 

The  above  section  was  originally  enacted  in  1799.5  Where  there  is 
a  real  defense  an  opportunity  to  obtain  evidence  by  a  continuance,  accord- 
ing to  the  circumstances  of  the  case,  must  be  given.s 

§  1396.  — form  of  judgment  and  execution  thereon. 

In  all  suits  by  the  United  States  for  the  recovery  of  duties  upon 
imports,  or  of  penalties  for  the  nonpayment  thereof,  the  judgment 
shall  recite  that  it  is  rendered  for  duties,  and  such  judgment,  with 
interest  thereon,  and  costs,  shalf  be  payable  in  the  coin  by  law  receiv- 
able for  duties ;  and  the  execution  issued  thereon  shall  set  forth  that 
the  recovery  is  for  duties,  and  shall  require  the  marshal  to  satisfy 
the  same  in  the  coin  by  law  receivable  for  duties ;  and  in  case  of  levy 
upon  and  sale  of  the  property  of  the  judgment  debtor,  the  marshal 
shall  refuse  payment  from  any  purchaser  at  such  sale  in  any  other 
money  than  that  specified  in  the  execution. 
R.  S.  §  962,  U.  S.  Comp.  Stat.  1901,  p.  699. 

The  above  section  was  originally  enacted  in  1865.8  A  similar  provision 
is  set  forth  in  R.  S.  §  3014.9  A  judgment  originally  payable  in  gold  may 
he  amended  during  the  term  by  the  insertion  of  the  words  "and  silver."  io 

§  1397.     Interest  on  bonds  for  duties. 

Upon  all  bonds  on  which  suits  are  brought  for  the  recovery  of 
duties,  interest  shall  be  allowed,  at  the  rate  of  six  per  centum  a 
year,  from  the  time  when  said  bonds  became  due. 
R.  S.  §  963,  U.  S.  Comp.  Stat.  1901,  p.  700. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1799.12 

§  1398.     Interest  on  debentures  for  customs  duties. 

In  suits  upon  debentures,  issued  by  the  collectors  of  the  customs 
under  any  act  for  the  collection  of  duties,  interest  shall  be  allowed, 

6Act  March  2,  1799,  c.  22,  §  65,  1        »U.  S.  Comp.  Stat.  1901,  p.  1988. 
Stat.  676.  lOCheang-Kee  v.  United  States,  3 

•sUnited  States  v.   Phelps,   8   Pet.  Wall.  320,  18  L.  ed.  72. 
700,  8  L.  ed.  1094.  12Act  March  2,  1799,  c.  22,  §  65,  1 

«Act  March,  3,   1865,  c.  80,  §   12,  Stat.  676. 
13  Stat.  494. 
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at  the  rate  of  six  per  centum  per  annum,  from  the  time  when 
such  debenture  became  due  and  payable. 
R.  S.  §  966,  U.  S.  Comp.  Stat.  1901,  p.  700. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1799.13 

§  1399.    Postal  suits — when  attachment  may  issue — where  de- 
fendant has  removed  property. 

In  all  cases  where  debts  are  due  from  defaulting  or  delinquent 
postmaster,  contractors,  or  other  officers,  agents  or  employees  of  the 
Postoffice  Department,  a  warrant  of  attachment  may  issue  against 
all  real  and  personal  property  and  legal  and  equitable  rights  belong- 
ing to  such  officer,  agent,  or  employee,  and  his  sureties,  or  either 
of  them,  in  the  following  cases:  First.  When  such  officer,  agent 
or  employee,  and  his  sureties,  or  either  of  them,  is  a  nonresident  of 
the  district  where  such  officer,  agent,  or  employee  was  appointed, 
or  has  departed  from  such  district  for  the  purpose  of  permanently 
residing  out  of  the  same,  or  of  defrauding  the  United  States,  or 
of  avoiding  the  service  of  civil  process.  Second.  When  such  offi- 
cer, agent,  or  employee,  and  his  sureties,  or  either  of  them,  has 
conveyed  away,  or  is  about  to  convey  away  his  property,  or  any 
part  thereof,  or  has  removed,  or  is  about  to  remove,  the  same,  or 
any  part  thereof,  from  the  district  wherein  it  is  situate,  with  intent 
to  defraud  the  United  States. 

And  when  any  such  property  has  been  removed,  certified  copies- 
of  the  warrant  may  be  sent  to  the  marshal  of  the  district  into  which 
the  same  has  been  removed,  under  which  certified  copies  he  may 
seize  said  property  and  convey  it  to  some  convenient  point  within 
the  jurisdiction  of  the  court  from  which  the  warrant  originally 
issued.  And  alias  warrants  may  be  issued  in  such  cases  upon  due 
application,  and  the  validity  of  the  warrant  first  issued  shall  con- 
tinue until  the  return  day  thereof. 

R.  S.  §  924,  U.  S.  Comp.  Stat.  1901,  p.  686. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  ao 
act  of  1865.15 

§  1400.  —  by  whom  application  for  attachment  made— affidavit. 
Application  for  such  warrant  of  attachment  [i.  e.  in  postal  suits] 

i  «!AtCt«^arCh  2'  17"'  c-  22'  §  *°>        15Act  Ff*.  23,  1865,  c.  47,  §  1,  S 
1  Stat.  687.  gtat-  432. 
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may  be  made  by  any  district  or  assistant  district  attorney,  or  by  any 
other  person  authorized  by  the  Postmaster  General,  before  the  judge, 
or,  in  his  absence,  before  the  clerk  of  any  court  of  the  United 
States  having  original  jurisdiction  of  the  cause  of  action.  And 
such  application  shall  be  made  upon  an  affidavit  of  the  applicant,  or 
of  some  other  credible  person,  stating  the  existence  of  either  of  the 
grounds  of  attachment  enumerated  in  the  preceding  section,  and 
upon  production  of  legal  evidence  of  the  debt. 
R.  S.  §  925,  U.  S.  Comp.  Stat.  1901,  p.  687. 

The  above  section  was  originally  enacted  in  1865.16  The  court  may  al- 
low an  amendment  to  a  defectiv%  affidavit  for  attachment  although  not 
permitted  by  the  State  law.i? 

§  1401.  — issuance  and  execution  of  attachment. 

Upon  any  such  application,  [i.  e.  for  attachment  in  postal  suits] 
and  upon  due  order  of  any  judge  of  the  court,  or,  in  his  absence, 
without  such  order,  the  clerk  shall  issue  a  warrant  for  the  attach- 
ment of  all  the  property  of  any  kind  belonging  to  the  person  speci- 
fied in  the  affidavit,  which  warrant  shall  be  executed  with  all  possi- 
sible  dispatch  by  the  marshal,  who  shall  take  the  property  attached, 
if  personal,  into  his  custody,  and  hold  the  same  subject  to  all  in- 
terlocutory or  final  orders  of  the  court. 

R.  S.  §  926,  TJ.  S.  Comp.  Stat.  1901,  p.  687. 

The  above  section  was  originally  enacted  in  1865.2  0     This  section  does 
not  apply  to  a  suit  by  a  private  individual.! 

§  1402.  — trial  of  issue  as  to  ownership  of  attached  property — 
other  remedies. 
At  any  time  within  twenty  days  before  the  return  day  of  such 
warrant,  [i.  e.  for  attachment  in  postal  suits]  the  party  whose  prop- 
erty is  attached  may,  on  giving  notice  to  the  district  attorney  of 
his  intention,  file  a  plea  in  abatement,  traversing  the  allegations 
of  the  affidavit,  or  denying  the  ownership  of  the  property  attached 
to  be  in  the  defendants  or  either  of  them;  in  which  case  the  court 
may,  upon  application  of  either  party,  order  an  immediate  trial  by 
jury  of  the  issues  raised  by  the  affidavit  and  plea;  but  the  parties 

"Act  Feb.  23,  1865,  c.  47,  §  2,  13        2°Act  peb.  26,  1865,  c.  47,  §  2,  13 
Stat.  433.  Stat.  433. 

"Erstein   v.   Rothschild,   22   Fed.        iHatch  v.  The  Boston,  3  Fed.  807. 
66.    See  ante,  §  813'. 
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may,  by  consent,  waive  a  trial  by  jury,  in  which  case  the  court  shall 
decide  the  issues  raised.  And  any  party  claiming  ownership  of 
the  property  attached,  and  a  specific  return  thereof,  shall  be  confined 
to  the  remedy  herein  afforded ;  but  his  right  to  an  action  of  tres- 
pass, or  other  action  for  damages,  shall  not  be  impaired  hereby. 
R.  S.  §  927,  U.  S.  Comp.  Stat.  1901,  p.  687. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1866.3 

§  1403.  — proceeds  and  accretions — how  invested. 

When  the  property  attached  [i.  e.  in  postal  suits]  is  sold  on  any 
interlocutory  order  of  the  court  or  is  producing  any  revenue,  the 
money  arising  from  such  sale  or  revenue  shall  be  invested  in  securi- 
ties of  the  United  States,  under  the  order  of  the  court,  and  all 
accretions  shall  be  held  subject  to  the  orders  of  the  same. 
R.  S.  §  928,  U.  S.  Comp.  Stat.  1901,  p.  688. 

The  above  section  was  originally  enacted  in  1865.4 

§  1404.  — publication  of  attachment,  when  and  how  made. 

Immediately  upon  the  execution  of  any  such  warrant  of  attach- 
ment, [i.  e.  in  postal  suits]  the  marshal  shall  cause  due  publication- 
thereof  to  be  made,  in  the  case  of  absconding  debtors  for  two  months, 
and  of  nonresidents  for  four  months.  The  publication  shall  be 
made  in  some  newspaper  published  in  the  district  where  the  prop- 
erty is  situate,  and  the  details  thereof  shall  be  regulated  by  the  order 
under  which  the  warrant  is  issued. 

R.  S.  §  929,  U.  S.  Comp.  Stat.  1901,  p.  688. 

The  above  section  was  originally  enacted  in  1865.6 

§  1405.  —  persons  having  property  of  defendant  to  aceount— sales- 
void — personal  notice. 

After  the  first  publication  of  such  notice  of  attachment  [i.  e.  in 
postal  suits]  as  required  by  law,  every  person  indebted  to,  or  having 
possession  of  any  property  belonging  to,  the  said  defendants,  or 
either  of  them,  and  having  knowledge  of  such  notice,  shall  aceount 
and  answer  for  the  amount  of  such  debt  and  the  value  of  such 

a*'f cL|,eb"  28'  1865;  c-  47>  §  3'  13        6Act  Feb-  23>  1865>  c.  47,  §  4,  13. 
Stat.  433.  Stat.  433. 

<See  act  Feb.  23,  1865,  a.  47,  §  4, 
13  Stat.  438. 
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property ;  and  any  disposal  or  attempt  to  dispose  of  any  such  prop- 
erty, to  the  injury  of  the  United  States,  shall  be  illegal  and  void.. 
And  when  the  person  indebted  to,  or  having  possession  of  the  prop- 
erty of  ,  such  defendants,  or  either  of  them,  is  known  to  the  district 
attorney  or  marshal,  such  officer  shall  see  that  personal  notice  of 
the  attachment  is  served  upon  such  person,  but  the  want  of  such 
notice  shall  not  invalidate  the  attachment. 
R.  S.  §  930,  U.  S.  Comp.  Stat.  1901,  p.  688. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an- 
act  of  1865.7 

§  1406.  — defendant  discharged  from  attachment  on  giving  bond. 

Upon  application  of  the  party  whose  property  has  been  attached, 
[i.  e.  in  postal  suits]  the  court,  or  any  judge  thereof,  may  dis- 
charge the  warrant  of  attachment  as  to  the  property  of  the  applicant,. 
provided  such  applicant  shall  execute  to  the  United  States  a  good 
and  sufficient  penal  bond,  in  double  the  value  of  the  property  at- 
tached, to  be  approved  by  a  judge  of  the  court,  and  with  condition 
for  the  return  of  said  property,  or  to  answer  any  judgment  which; 
may  be  rendered  by  the  court  in  the  premises. 
R.  S.  §  931,  U.  S.  Comp.  Stat.  1901,  p.  688. 

§  1407.  — foregoing  proceedings  not  to  abridge  existing  rights 
of  United  States. 
Nothing  contained  in  the  preceding  eight  sections7  shall  be  con- 
strued to  limit  or  abridge,  in  any  manner,  such  rights  of  the  Unit- 
ed States  as  have  accrued  or  been  allowed  in  any  district  under  the 
former  pracice  of,  or  the  adoption  of  State  laws  by,  the  United. 
States  courts. 

R.  S.  §  932,  U.  S.  Comp.  Stat.  1901,  p.  680. 
The  above  section  was  originally  enacted  in  1865.8 

§  1408.  —  credits,  when  allowed. 

No  claim  for  a  credit  shall  be  allowed  upon  the  trial  of  any  suit 
for  delinquency  against  a  postmaster,  contractor,  or  other  officer,, 
agent,  or  employee  of  the  Postoffice  Department,  unless  the  same 
has  been  presented  to  the  sixth  auditor,  and  by  him  disallowed,  in 

7  Act  Feb.  23,  1865,  c.  47,  §  6.  13        «Act  Feb.  23,  1865,  c.  47,  §  9,  13: 
Stat.  434.  Stat.  434. 

7  Ante,   §§   1399,   1406. 
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whole  or  in  part,  or  unless  it  is  proved  to  the  satisfaction  of  the 
court  that  the  defendant  is,  at  the  time  of  trial,  in  possession  of 
vouchers  not  before  in  his  power  to  procure,  and  that  he  was  pre- 
vented from  exhibiting  to  the  said  auditor  a  claim  for  such  credit 
by  some  unavoidable  accident. 

R.  S.  §  952,  U.  S.  Comp.  Stat.  1901,  p.  695. 

The  above  section  was  originally  enacted  in  1836.9  Unless  the  conditions 
have  been  complied  with  or  the  case  is  within  the  exceptions,  the  credits 
cannot  be  pleaded  by  way  of  set  off.io 

§  1409.  —  judgment — right  to  continuance. 

In  suits  arising  under  the  postal  laws  the  court  shall  proceed  to 
trial,  and  render  judgment  at  the  return  term ;  but  whenever  service 
of  process  is  not  made  at  least  twenty  days  before  the  return  day 
of  such  term,  the  defendant  is  entitled  to  one  continuance,  if,  on 
his  statement,  the  court  deems  it  expedient;  and  if  he  makes  affida- 
vit that  he  has  a  claim  against  the  Postoffice  Department,  which  has 
been  submitted  to  and  disallowed  by  the  sixth  auditor,  specifying 
such  claim  in  his  affidavit,  and  that  he  could  not  be  prepared  for 
trial  at  such  term  for  want  of  evidence,  the  court,  if  satisfied  there- 
of, may  grant  a  continuance  until  the  next  term. 
R.  S.  §  958,  U.  S.  Comp.  Stat.  1901,  p.  698. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1836.H 

§  1410.  — interest  on  balances  due  Postoffice  Department. 

In  all  suits  for  balances  due  to  the  Postoffice  Department,  interest 
thereon  shall  be  recovered,  from  the  time  of  the  default,  at  the  rate 
of  six  per  centum  a  year. 

R.  S.  §  964,  U.  S.  Comp.  Stat.  1901,  p.  700. 

The  above  section  was  originally  enacted  in  1836.12 

§  1411.    When  defendant  sued  by  United  States  may  claim  credits. 

In  suits  brought  by  the  United  States  against  individuals,  no 
claim  for  a  credit  shall  be  admitted,  upon  trial,  except  such  as 

*  l-t0}  oJoUly  2'   1836'   c>  270'   §    15-       llAct  July  2,  1836,  c.  270,  §  15, 
5  otat.  82.  5  Stat.  82. 

»,i°^=rt  v-  Fnited  State3>  4  WalL        12A<*  July  2,  1836,  c.  270,  §  15,  5 
617,    18   L.   ed.   389;    United    States    Stat.  82.  ' 

v.  Davis,  Deady,  294,  Fed.  Cas.  No. 
14,927. 
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appear  to  have  been  presented  to  the  accounting  officers  of  the 
Treasury,  for  their  examination,  and  to  have  been  by  them  disal- 
lowed, in  whole  or  in  part,  unless  it  is  proved  to  the  satisfaction  of 
the  court  that  the  defendant  is,  at  the  time  of  the  trial,  in  possession 
of  vouchers  not  before  in  his  power  to  procure,  and  that  he  was 
prevented  from  exhibiting  a  claim  for  such  credit  at  the  Treasury  by 
absence  from  the  United  States  or  by  some  unavoidable  accident. 
R.  S.  §  951,  U.  S.  Comp.  Stat.  1901,  p.  695. 

The  above  section  was  originally  enacted  in  1797. li  It  embraces  every 
suit  between  the  United  States  and  an  individual.  15  No  State  law  can 
affect  the  question  of  set-off  in  suqjh  an  action.is  Where  the  set-off  ia  in 
excess  of  the  claim,  judgment  cannot  be  rendered  against  the  United 
States  for  the  excess.!'  When  the  claim  has  been  presented  to  the  proper 
officers  and  has  been  disallowed  it  may  be  given  in  evidence  and  allowed 
as  a  set-off; is  even  though  not  presented  and  disallowed  until  after  com- 
mencement of  the  suit. is  Where  a  claim  has  not  been  presented  and  dis- 
allowed no  evidence  can  be  given  concerning  it,20  unless  the  defendant  has 
vouchers  which  he  could  not  procure  before.i    Proof  of  a  claim  is  not  ad- 

i4Act  March   3,   1797,   c.   20,   §   3,   74  Fed.  145;  United  States  v.  Smith, 

I  Stat.  514.  1    Bond,   68,   Fed.    Oas.   No.   16,321; 
iBUnited  States  v.  Ingersoll,  Crab-   United    States    v.    Corwin,    1    Bond, 

be,  135,  Fed.  Cas.  No.  15,440;  United  149,  Fed.  Cas.  No.  14,870. 

btates  v.  Barker,  1  Paine,  156,  Fed.  l9United    States   v.    Hawkins,    10 

Cas.  No.  14,517.  Pet.  125,  9  L.  ed.  360;  United  States 

"United  States  v.  Robeson,  9  Pet.  v.  Collier,   3  Blatchf.  325,  Fed.  Cas. 

319,  9  L.  ed.  142 ;  Reeside  v.  Walker,  No.  14,833. 

II  How.  272,  13  L.  ed.  693;  United  20Railroad  Co.  v.  United  States, 
States  v.  Eckford,  6  Wall.  484,  18  L.  101  U.  S.  543,  25  L.  ed.  1068;  Kings 
ed.  920;  Watkins  v.  United  States,  County  Savings  Inst.  v.  Blair,  111! 
9  Wall.  75S,  19  L.  ed.  822.  See  also,  U.  S.  "206,  29  L.  ed.  659,  6  Sup.  Ct. 
United  States  v.  Prentice,  6  McLean,  Rep.  353 ;  Watkins  v.  United  States, 
67,  Fed.  Cas.  No.  16,083.  9  Wall.  759,  19  L.  ed.  822;  United 

iTReeside  v.  Walker,  11  How.  280,  States  v.  Austin,  2  Cliff.  325,  Fed. 

13  L.  ed.  693;  United  States  v.  Eck-  Oas.  No.  14,480;  United  States  v.  In- 

ford,  6  Wall.  484,  18  L.  ed.  920;  Case  gersoll,   Crabbe,   135,   Fed.   Cas.   No. 

v  Terrell,  II  Wall.  201,  20  L.  ed.  134;  15,440;    United   States   v.    Smith,    1 

Schaumburg  v.  United  States,  103  U.  Bond,  68,  Fed.  Cas.  No.  16,321 ;  Unit- 

S.  667,  26  L.  ed.  599;  Carlisle  v.  Coop-  ed  States  v.   Duval,  Gilp.   356,  Fed. 

er,   64  Fed.   474,    12   C.   C.    A.    235;  Cas.    No.    15,015;    United    States   v. 

Bowker   v.   United   States,   105  Fed.  Barker,  1  Paine,  156,  Fed.  Cas.  No. 

398.  14,517. 

isUnited  States  v.  Kimball,  101  U.       iHalliburton  v.  United  States,  13 

S    726,  25  L.  ed.  830 ;    United  States  Wall.  63,  20  L.  ed.  533;  United  State- 

v.  Giles,  9  Cranch,  212,  3  L.  ed.  708;  v.  Giles,  9  Crane,  212,  3  L.  ed.  708; 

United  States  v.  Ringgold,  8  Pet.  150,  United  States  v.  Patterson,  91   Fed. 

8  L.  ed    809;   United  States  v.  Mc-  856;  Yates  v.  United  States,  90  Fed. 

Daniel,  7  Pet.  1,  8  L.  ed.  587;  United  59,  32  C.  C.  A.  507;    United  States 

States   v.   North  American,   etc.   Co.  v.   Wade,  75   Fed.  261. 
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missible  until  a  proper  foundation  is  laid  by  proof  of  its  rejection.  2     No 
particular  form  of  allowance  or  disallowance  is  required.3 

§  1412.     Suits  by  United  States  against  corporations — corpora- 
tion's debtors  summoned  as  garnishees. 

In  any  suit  by  the  United  States  against  a  corporation  for  the  re- 
covery of  money  upon  a  bill,  note,  or  other  security,  the  debtors  of 
the  corporation  may  be  summoned  as  garnishees;  and  it  shall  be 
the  duty  of  any  person  so  summoned  to  appear  in  open  court  and 
to  depose,  in  writing,  to  the  amount  which  he  was  indebted  to  the 
said  corporation  at  the  time  of  the  service  of  the  summons  and  at 
the  time  of  making  such  deposition ;  and  judgment  may  be  entered 
in  favor  of  the  United  States  for  the  sum  admitted  by  such  garnishee 
to  be  due  to  the  said  corporation,  in  the  same  manner  as  if  it  had 
been  due  to  the  United  States ;  provided,  that  no  judgment  shall  be 
entered  against  any  garnishee  until  after  judgment  has  been  ren- 
dered against  the_  corporation  defendant  to  the  said  action,  or  until 
the  sum  in  which  the  garnishee  stands  indebted  is  actually  due. 
R.  S.  §  935,  U.  S.  Comp.  Stat.   1901,  p.  689. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act   of   1818.5 

§  1413.  — issue  tendered  when  garnishee   denies   indebtedness. 

When  any  person  summoned  as  garnishee  [i.  e.  in  a  suit  by  United 
States  against  a  corporation]  deposes  in  open  court  that  he  is  not, 
and  was  not  at  the  time  of  the  service  of  the  summons,  indebted 
to  such  corporation,  an  issue  may  be  tendered  by  the  United  States 
upon  such  demand,  and  if,  upon  the  trial  of  that  issue,  a  verdict 
is  rendered  against  the  garnishee,  judgment  shall  be  entered  in  favor 
of  the  United  States,  pursuant  to  such  verdict,  with  costs  of  suit. 
R.  S.  §  936,  U.  S.  Comp.  Stat.  1901,  p.  690. 

The  above  section  was  originally  enacted  in  1818.6 

§  1414.  —  garnishee  failing  to  appear. 

If  any  person  summoned  as  garnishee,  as  aforesaid,  fails  to  ap- 

2TJnited  States  v.  Gilmore,  7  Wall.        5Act  April  20,  1818,  c.  83    S  8    3 
491,  19  L.  ed.  282.     _  Stat.  443. 

3United  States  v.  Duval,  Gilp.  356,        6Act  April  20,  1818,  c    83    S9    3 
Fed.  Cas.  No.  15,015.  Stat.  443. 

1234 


Procedure]  SUITS  By   UNITED    STATES.  §   1417 

pear  at  the  term  of  the  court  to  which  he  is  summoned,  he  shall 
he  subject  to  attachment  for  contempt  of  the  court. 
R.  S.  §  937,  U.  S.  Comp.  Stat.  1901,  p.  690. 

The  above  section  was  originally  enacted  in  1818.' 

§  1415.     Liability  of  United  States  to  costs  in  revenue  suits. 

When  a  suit  for  the  recovery  of  any  penalty  or  forfeiture  accruim: 
under  any  law  providing  internal  revenue  is  brought  upon  informa- 
tion received  from  any  person  other  than  a  collector,  deputy  collecl- 
or,  or  inspector  of  internal  revenue,  the  United  States  shall  not  be 
subject  to  any  costs  of  suit.     m 

R.  S.  §  969,  U.  S.  Comp.  Stat.  1901,  p.  702. 

The  above  section  was  originally  enacted  in  1866.8  The  existing  law  a '. 
to  costs  generally  is  contained  in  a  subsequent  chapter.9 

§  1416.     Payment  of  costs  by  defendant  prosecuted  for  fine  or  for- 
feiture. 

When  judgment  is  rendered  against  the  defendant  in  a  prosecu- 
tion for  any  fine  or  forfeiture  incurred  under  a  statute  of  the  Uniteil 
States,  he  shall  be  subject  to  the  payment  of  costs ;  and  on  every  con- 
viction for  any  other  offense  not  capital,  the  court  may,  in  its  dis- 
cretion, award  that  the  defendant  shall  pay  the  costs  of  the  prose- 
cution. 

R.  S.  §  974,  TJ.  S.  Comp.  Stat.  1901,  p.  703. 

This  provision  was  taken  from  an  act  of  1792.1 1 

§  1417.     Execution  in  favor  of  United  States  to  run  in  every  State. 

All  writs  of  execution  upon  judgments  obtained  for  the  use  of 
the  United  States,  in  any  court  thereof,  in  one  State,  may  run  and 
be  executed  in  any  other  State,  or  in  any  Territory,  but  shall  be 
issued  from,  and  made  returnable  to,  the  court  wherein  the  judg- 
ment was  obtained. 

R.  S.  §  986,  U.  S.  Comp.  Stat.  1901,  p.  707. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 

7Act    April  20,  1818,  c.  83,  §  10,  3        sPost,  §  1825  et  seq. 
Stat.  444.  "Act  May  8,  1792,  c.  36,  1  Stat. 

s Act   July   30,    1866,   c.   184,   §    9,    277. 
14  Stat.  111. 
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an  act  of  1797.1 3    Execution  in  favor  of  the  United  States  may  be  served 
in  any  part  of  the  United  States.i* 

§  1418.    Remission  of  fines,  penalties  and  forfeitures. 

The  Secretary  of  the  Treasury  is  authorized  to  prescribe  such  rules 
and  modes  of  proceeding  to  ascertain  the  facts  upon  which  an  ap- 
plication for  remission  of  a  fine,  penalty,  or  forfeiture  is  founded, 
as  he  deems  proper,  and,  upon  ascertaining  them,  to  remit  the  fine, 
penalty,  or  forfeiture,  if  in  his  opinion  it  was  incurred  without  will- 
ful negligence  or  fraud,  in  either  of  the  following  cases :  First.  If 
the  fine,  penalty,  or  forfeiture  was  imposed  under  authority  of  any 
revenue  law,  and  the  amount  does  not  exceed  one  thousand  dollars. 
Second.  Where  the  case  occurred  within  either  of  the  collection  dis- 
tricts in  the  States  of  California  or  Oregon.  Third.  If  the  fine, 
penalty,  or  forfeiture  was  imposed  under  authority  of  any  provi- 
sions of  law  relating  to  the  importation  of  merchandise  from  foreign 
contiguous  territory,  or  relating  to  manifests  for  vessels  enrolled 
or  licensed  to  carry  on  the  coasting  trade  on  the  northern,  north- 
eastern, and  northwestern  frontiers.  Fourth.  Eepealed.  Fifth. 
If  the  fine,  penalty,  or  forfeiture  was  imposed  by  authority  of  any 
provisions  of  law  for  levying  or  collecting  any  duties  or  taxes, 
or  relating  to  registering,  recording,  enrolling,  or  licensing  vessels, 
and  the  case  arose  within  the  collection  district  of  Alaska,  or  was 
imposed  by  virtue  of  any  provisions  of  law  relating  to  fur  seals  upon 
the  islands  of  Saint  Paul  and  Saint  George. 
R.  S.  §  5293,  U.  S.  Comp.  Stat.  1901,  p.  3605. 

1419.     Continuances  in  internal  revenue  suits. 

It  shall  be  lawful  for  any  court  in  which  any  suit  .  .  .'i6 
arising  under  the  internal  revenue  laws  may  be  pending,  to  continue 
the  same  at  any  stage  thereof,  for  good  cause  shown  on  motion 
by  the  district  attorney. 

R.  S.  §  3231,  U.  S.  Comp.  Stat.  1901,  p.  2090. 

Dismissal  or  nol.  pros,  in  prosecutions  for  illicit  distilling  is  forbidden 
by  another  provision.17 

,  if^ct„¥arch  3'  1797'  c'  20'  §  6>        16"°r    criminal    proceeding."     See 
1  Stat.  515.  post^  §  lg96 

"Toland  v.  Sprague,  12  Pet.  328,        "Ante,  §  1390. 
9  L.  ed.  1093. 
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§  1420.     Suits  on  Federal  building  contractor's  bond — interveners. 

Hereafter  any  person  or  persons  entering  into  a  formal  contract 
with  the  United  States  for  the  construction  of  any  public  building, 
or  the  prosecution  and  completion  of  any  public  work,  or  for  repairs 
upon  any  public  building  or  public  work,  shall  be  required,  before 
commencing  such  work,  to  execute  the  usual  penal  bond,  with  good 
and  sufficient  sureties,  with  the  additional  obligation  that  such 
contractor  or  contractors  shall  promptly  make  payments  to  all  per- 
sons supplying  him  or  them  with  labor  and  materials  in  the  prosecu- 
tion of  the  work  provided  for  in  such  contract;  and  any  person, 
company,  or  corporation  who  has  furnished  labor  or  materials  used 
in  the  construction  or  repair  of  any  public  building  or  public  work, 
and  payment  for  which  has  not  been  made,  shall  have  the  right  to 
intervene  and  be  made  a  party  to  any  action  instituted  by  the  United 
States  on  the  bond  of  the  contractor,  and  to  have  their  rights  and 
claims  adjudicated  in  such  action  and  judgment  rendered  thereon, 
subject,  however,  to  the  priority  of  the  claim  and  judgment  of 
the  United  States.  If  the  full  amount  of  the  liability  of  the  surety 
on  said  bond  is  insufficient  to  pay  the  full  amount  of  said  claims  and 
demands,  then,  after  paying  the  full  amount  due  the  United  States, 
the  remainder  shall  be  distributed  pro  rata  among  said  interveners. 
First  part  of  act  August  13,  1894,  as  amended  by  act  February 
24,  1905,  c.  778,  32  Stat.  811,  U.  S.  Comp.  Stat.  1906,  p.  493. 

§  1421.  — right  of  contractors  to  sue  in  name  of  United  States. 

If  no  suit  should  be  brought  by  the  United  States  within  six 
months  from  the  completion  and  final  settlement  of  said  contract, 
then  the  person  or  persons  supplying  the  contractor  with  labor  and 
materials  shall,  upon  application  therefor,  and  furnishing  affidavit 
to  the  Department  under  the  direction  of  which  said  work  has  been 
prosecuted  that  labor  or  materials  for  the  prosecution  of  such  work 
has  been  supplied  by  him  or  them,  and  payment  for  which  has  not 
been  made,  be  furnished  with  a  certified  copy  of  said  contract  and 
bond,  upon  which  he  or  they  shall  have  a  right  of  action,  and  shall 
be,  and  are  hereby,  authorized  to  bring  suit  in  the  name  of  the  Unit- 
ed States  in  the  circuit  court  of  the  United  States  in  the  district 
in  which  said  contract  was  to  be  performed  and  executed,  irre- 
spective of  the  amount  in  controversy  in  such  suit,  and  not  else- 
where, for  his  or  their  use  and  benefit,  against  said  contractor  and 
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his  sureties,  and  to  prosecute  the  same  to  final  judgment  and  execu- 
tion. 

Next  succeeding  part  of  August  13,  1894,  as  amended  by  act  February 
24,  1905,  c.  778,  33  Stat.  811,  U.  S.  Comp.  Stat.  1905,  p.  493. 

§  1422.  —  time  when  creditors  must  sue. 

Where  suit  is  instituted  by  any  of  such  creditors  on  the  bond  of 
the  contractor  it  shall  not  be  commenced  until  after  the  complete 
performance  of  said  contract  and  final  settlement  thereof,  and  shall 
be  commenced  within  one  year  after  the  performance  and  final  set- 
tlement of  said  contract,  and  not  later. 

Proviso  following  preceding  portion  of  act  August  13,  1894,  as  amended 
February  24,  1905,  c.  778,  33  Stat.  811,  TJ.  S.  Comp.  Stat.  1905,  p.  494. 

§  1423.  —  all  creditors  in  one  suit — pro  rata  payment — discharge 
of  surety. 

Where  suit  is  so  instituted  by  a  creditor  or  by  creditors,  only  one 
action  shall  be  brought,  and  any  creditor  may  file  his  claim  in  such 
action  and  be  made  party  thereto  within  one  year  from  the  comple- 
tion of  the  work  under  said  contract,  and  not  later.  If  the  recovery 
on  the  bond  should  be  inadequate  to  pay  the  amounts  found  due  to 
all  of  said  creditors,  judgment  shall  be  given  to  each  creditor  pro 
rata  of  the  amount  of  the  recovery.  The  surety  on  said  bond  may 
pay  into  court,  for  distribution  among  said  claimants  and  creditors, 
the  full  amount  of  the  sureties'  liability,  to  wit,  the  penalty  named 
in  the  bond,  less  any  amount  which  said  surety  may  have  had  to  pay 
to  the  United  States  by  reason  of  the  execution  of  said  bond,  and 
upon  so  doing  the  surety  will  be  relieved  from  further  liabilty. 

Proviso  following  preceding  portion  of  act,  August  13,  1894,  as  amended 

February  24,  1905,  c.  778,  33  Stat.  811,  TJ.  S.  Comp.  Stat.  1905,  p. 

494. 

§  1424.  — creditors  to  have  actual  and  published  notice  of  suit. 

In  all  suits  instituted  under  the  provisions  of  this  act  such  per- 
sonal notice  of  the  pendency  of  such  suits,  informing  them  of  their 
right  to  intervene  as  the  court  may  order,  shall  be  given  to  all  known 
creditors,  and  in  addition  thereto  notice  of  publication  in  some 
newspaper  of  general  circulation,  published  in  the  State  or  town 
where  the  contract  is  being  performed,  for  at  least  three  successive 
weeks,  the  last  publication  to  be  at  least  three  months  before  the 
time  limited  therefor. 

Concluding  proviso  of  act  August  13,  1894,  as  amended  February  24, 
1905,  c.  778,  33  Stat.  811,  TJ.  S.  Comp.  Stat.  1905,  p.  494. 
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CHAPTEE  44. 
PROCEDURE  IN  SUITS  AGAINST  UNITED  STATES. 

§  1440.  Partition  proceedings  where  United  States  are  parties — bill  and 
service. 

§  1441.  — appearance  and  pleading  on  behalf  of  United  States. 

§  1442.  — sale  and  purchase  by  United  States. 

§  1443.  Customs  cases — procedure  on  appeal  from  general  appraisers — re- 
turn of  evidence. 

§  1444.  — taking  of  additional  evidence. 

§  1445.  — court  to  decide  from  record — priority. 

§  1446.  — court's  decision  final — review. 

§  1447.  — satisfaction  of  judgment — circuit  court  may  establish  rules. 

§  1448.  Court  of  Claims — procedure  in  general. 

§  1449.  — set  off  or  counter  claim  of  government  allowed. 

§  1450.  — or  may  be  deducted  in  paying  judgment. 

§  1451.  — decree  that  disbursing  officer's  loss  was  without  fault  entitles 
him  to  credit  on  his  accounts. 

§  1452.  — procedure  in  cases  transmitted  by  executive  departments. 

§  1453.  — payment  of  judgments  in  transmitted  cases. 

§  1454.  — when  aliens  may  sue  in  Court  of  Claims. 

§  1455.  — allegations  in  claimant's  petition — verification. 

§  1456.  — petition  dismissed  on  claimant's  failure  to  show  allegiance. 

§  1457.  — burden  of  proof  as  to  loyalty. 

§  1458.  — court  may  appoint  commissioners  to  take  testimony. 

§  1459.  — or  call  on  departments  for  information. 

§  1460.  — testimony  not  to  be  taken  if  no  grounds  for  relief  shown. 

§  1461.  —witnesses  not  excluded  on  account  of  color. 

§  1462.  — order  for  claimant's  examination  before  commissioner. 

§  1463.  — testimony  taken  where  defendant  resides. 

§  1464.  — witnesses  may  be  subpoenaed. 

§  1465.  — cross  examination. 

§  1466.  — commissioner  to  administer  oath  to  witness. 

§  1467.  — fees  of  commissioners,  by  whom  paid. 

§  1468.  — claims  forfeited  for  fraud. 

§  1469.  — new  trial,  when  granted  on  motion  of  claimant. 

§  1470.  — when  granted  on  motion  of  United  States. 

§  1471.  —payment  of  judgments. 

§  1472.  — rate  and  allowance  of  interest. 

§  1473.  — no  interest  before  judgment  unless  contract  so  stipulated. 

§  1474.  — payment  a  full  discharge. 
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§  1475.  — final  judgment  against  plaintiff  a  bar. 

§  1476.  Procedure  under  Bowman  act— averment  of  loyalty 

§  1477.  —Attorney  General  to  represent  government. 

§  1478.  — parties   in  interest  may  testify. 

§  1479.  — reports   of  court  to   Congress. 

§  1480.  Procedure  under  act  of  1887— in  general. 

§  1481.  —Attorney  General  to  represent  United  States— appeal— judgment 

binding. 

§  1482.  — trial  to  be  by  court  without  jury. 

§  1483.  — petition  and  verification. 

§  1484.  —service  of  petition,  appearance  for  United  States  and  default. 

§  1485.  —opinions,  findings,  etc.,  to  be  in  writing. 

§  1486.  —interested  parties  may  testify. 

§  1487.  —appeals  and  writs  of  error  and  procedure  thereon. 

§  1488.  — taking  and  perfecting  appeal  and  limitation  of  time. 

§  1489.  — Attorney  General  to  report  to  Congress. 

§  1490.  —costs. 

§  1491.  — inconsistent  laws  repealed. 

§  1492.  Procedure  on  Indian  Depredation  claims — petition. 

§  1493.  — service  on  and  defense  by  Attorney  General. 

§  1494.  — evidence,  priorities,  reopening  case. 

§  1495.  — taking  testimony,  parties  as  witnesses,  judgment. 

§  1496.  — judgments  to  be  charged  against  Indians. 

§  1497.  — judgments  final  unless  new  trial  or  appeal. 

§  1498.  —lists  of  judgments  sent  to  Congress  and  paid. 

§  1499.  — assignment  of  claims  void — attorney  fees. 

§  1500.  — appeals — mode  of  procedure. 

§  1501.  — papers  in  departments  and  before  Congress  to  be  furnished  court. 

§  1502.  — assistant  Attorney  General  to  be  appointed. 

§  1503.  Procedure  on  various  kinds  of  claims. 

§  1504.  Payment  of  judgments  and  awards  through  department  auditors. 

§  1440.  Partition  proceedings  where  United  States  are  parties 
— bill  and  service. 
When  such  suit  [i.  e.  a  suit  for  partition1]  is  brought  by  any 
person  owning  an  undivided  interest  in  such  land,  other  than  the 
United  States,  against  the  United  States  alone  or  against  the 
United  States  and  any  other  of  such  owners,  service  shall  be  made  on 
the  United  States  by  causing  a  copy  of  the  bill  filed  to  be  served 
upon  the  district  attorney  of  the  district  wherein  the  suit  is 
brought,  and  by  mailing  a  copy  of  the  same  by  registered  letter 
to  the  Attorney  General  of  the  United  States ;  and  the  complainant 
in  such  bill  shall  file  with  the  clerk  of  the  court  in  which  such  bill 
Is  filed  an  affidavit  of  such  service  and  of  the  mailing  of  such  letter. 

iSee  ante,  §  141. 
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First  part  of  §  2,  act  May  17,  1898,  «.  339,  30  Stat.  418,  U.  S.  Comp. 
Stat.  1901,  p.  516. 

The  remainder  of  §  2  of  the  act  is  contained  in  the  next  two  sections  of 
this  Code. 

§  1441.  — appearance  and  pleading  on  behalf  of  United  States. 

It  shall  be  the  duty  of  the  district  attorney  upon  whom  service 
of  the  bill  is  made  as  aforesaid  to  appear  and  defend  the  interests 
of  the  Government,  and  within  sixty  days  after  service  upon  him 
as  hereinabove  prescribed,  unless  the  time  shall  be  enlarged  by  order 
of  the  court  made  in  the  case,  to  file  a  plea,  answer,  or  demurrer  on 
the  part  of  the  Government,  a*id  the  cause  shall  proceed  as  other 
cases  for  partition  by  courts  of  equity,  and  in  making  such  partition 
the  court  shall  be  governed  by  the  same  principles  of  equity  that 
control  courts  of  equity  in  partition  proceedings  between  private 
persons. 

Second  part  of  §  2,  act  May  17,  1898,  c.  339,  30  Stat.  416,  U.  S.  Comp. 
Stat.  1901,  p.  516. 

§  1442.  — sale  and  purchase  by  United  States. 

Whenever  in  such  suit  the  court  shall  order  a  sale  of  the  property 
or  any  part  thereof  the  Attorney  General  of  the  United  States  may, 
in  his  discretion,  bid  for  the  same  in  behalf  of  the  United  States. 
If  the  United  States  shall  be  the  purchaser,  the  amount  of  the  pur- 
chase money  shall  be  paid  from  the  Treasury  of  the  United  States 
upon  a  warrant  drawn  by  the  Secretary  of  the  Treasury  on  the 
requisition  of  the  Attorney  General. 

Concluding  part  of  §  2,  act  May  17,  1898,  c.  339,  30  Stat.  416,  U.  S. 
Comp.  Stat.  1901,  p.  516. 

The  other  parts  of  §  2  of  the  above  act  are  contained  in  the  two  sec- 
tions of  this  Code  immediately  preceding. 

§  1443.     Customs  cases — procedure  on  appeal  from  general  ap- 
praisers— return  of  evidence. 

Such  application  [i.  e.  application  to  the  circuit  court  by  an 
importer  dissatisfied  with  the  board  of  general  appraisers'  decision 
as  to  liability  for  duties]  shall  be  made  by  filing  in  the  office 
of  the  clerk  of  said  circuit  court  a  concise  statement  of  the  errors 
of  law  and  fact  complained  of,  and  a  copy  of  such  statement  shall 
be  served  on  the  collector,  or  on  the  importer,  owner,  consignee,  or 
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agent,  as  the  case  may  be.  Thereupon  the  court  shall  order  the 
board  of  appraisers  to  return  to  said  circuit  court  the  record  and 
the  evidence  taken  by  them,  together  with  a  certified  statement 
of  the  facts  involved  in  the  case,  and  their  decisions  thereon; 
and  all  the  evidence  taken  by  and  before  said  appraisers  shall 
be  competent  evidence  before  said  circuit  court. 

Part  of  §  15,  act  June  10,  1890,  c.  407,  26  Stat.  138,  U.  S.  Comp.  Stat. 
1901,  p.  1934. 

The  preceding  portion  of  §  15  gives  the  right  of  appeal  to  the  circuit 
court.*    Other  portions  are  given  in  next  following  sections  of  this  Code.s 

$  1444.  — taking  of  additional  evidence. 

Within  twenty  days  after  the  aforesaid  return  [as  provided  in 
the  preceding  section6] is  made  the  court  may,  upon  the  application 
of  the  Secretary  of  the  Treasury,  the  collector  of  the  port,  or  the 
importer,  owner,  consignee,  or  agent,  as  the  case  may  be,  refer  it 
to  one  of  said  general  appraisers,  as  an  officer  of  the  court,  to  take 
and  return  to  the  court  such  further  evidence  as  may  be  offered  by 
the  Secretary  of  the  Treasury,  collector,  importer,  owner,  consignee, 
or  agent,  within  sixty  days  thereafter,  in  such  order  and  under  such 
rules  as  the  court  may  prescribe. 

Part  of  §  15,  act  June  10,  1890,  c.  407,  26  Stat.  138,  U.  S.  Comp.  Stat. 
1901,  p.  1934. 

§  1445.  — court  to  decide  from  record — priority. 

Such  further  evidence  with  the  aforesaid  returns  [mentioned  in 
the  preceding  sections7]  shall  constitute  the  record  upon  which  said 
circuit  court  shall  give  priority  to  and  proceed  to  hear  and  determine 
the  questions  of  law  and  fact  involved  in  such  decision,  respect- 
ing the  classification  of  such  merchandise  and  the  rate  of  duty 
imposed  thereon  under  such  classification. 

Part  of  §  15,  act  June  10,  1890,  <;.  407,  26  Stat.  138,  U.  S.  Comp.  Stat. 
1001,  p.  1934. 

The  above  immediately  follows  that  portion  of  §  15  given  in  the  preced- 
ing section  of  this  Code.s 

§  1446.  —  court's  decision  final — review. 

The  decision  of  such  court  [i.  e.  the  circuit  court  having  juris- 

*Ante,  §  140.  6Ante,  §  1443. 

6Post,  §§  1444-1447.  7Ante,  §§  1443,  1444. 

sAnte,  §  1444. 
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diction9]  shall  be  final,  and  the  proper  collector,  or  person  acting  as 
such,  shall  liquidate  the  entry  accordingly.  Unless  such  court  shall 
be  of  opinion  that  the  question  involved  is  of  such  importance 
as  to  require  a  review  of  such  decision  by  the  Supreme  Court  of 
the  United  States,  in  which  case  said  circuit  court,  or  the  judge. 
making  the  decision  may,  within  thirty  days  thereafter,  allow  ai< 
appeal  to  said  Supreme  Court;  but  an  appeal  shall  be  allowed 
on  the  part  of  the  United  States  whenever  the  Attorney  General 
shall  apply  for  it  within  thirty  days  after  the  rendition  of  such  de- 
cision. On  such  original  application,  and  on  any  such  appeal,  se- 
curity for  damages  and  costs  shall  be  given  as  in  the  case  of  other 
appeals  in  cases  in  which  the  United  States  is  a  party.  Said  Su- 
preme Court  shall  have  jurisdiction  and  power  to  review  such  de- 
cision, and  shall  give  priority  to  such  cases,  and  may  affirm,  mod- 
ify, or  reverse  such  decision  of  such  circuit  court,  and  remand 
the  case  with  such  orders  as  may  seem  to  it  proper  in  the  premises, 
which  shall  be  executed  accordingly. 

Part  of  §  15,  act  June  10,  1890,  c.  407,  26  Stat.  138,  U.  S.  Comp.  Stat. 
1901,  p.  1934. 

The  above  immediately  follows  that  portion  of  §  15  given  in  the  pre- 
ceding section  of  this  Code.io 

§  1447.  — satisfaction  of  judgment — circuit  court  may  establish 
rules. 

All  final  judgments,  when  in  favor  of  the  importer,  shall  be  satis- 
fied and  paid  by  the  Secretary  of  the  Treasury  from  the  permanent 
indefinite  appropriation  provided  for  in  section  twenty-three  of  this 
act.  .  .  ."  Said  circuit  courts,  respectively,  may  establish, 
and  from  time  to  time  alter,  rules  and  regulations  not  inconsistent 
herewith  for  the  procedure  in  such  cases  as  they  shall  deem  proper. 
Part  of  §  15,  act  June  10,  1890,  c  407,  26  Stat.  138,  U.  S.  Comp.  Stat. 
1S01,  p.  1934. 

§  1448.     Court  of  Claims — procedure  in  general. 

Only  statutory  provisions  respecting  procedure  in  the  Court  of 
Claims  are  included  in  this  Code.  The  Court  of  Claims  has  very 
elaborate  rules  governing  various  details  of  its  practice,  pleading 
and  procedure,  which,  it  is  conceived,  are  too  strictly  local  in  char- 

9See  ante   §  140.  "Requires  circuit  courts  to  be  al- 

lOAnte,  §'l445.  ways  open     See  ante,  §  367. 
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aeter  and  operation  for  inclusion  herein.    However,  the  rules  are 
given  seriatim  in  an  appendix. 
Author's  section. 

§  1449. —  set-off  or  counterclaim  of  government  allowed. 

Upon  the  trial  of  any  cause  in  which  any  set-off,  counterclaim, 
claim  for  damages,  or  other  demand  is, set  up  on  the  part  of  the  gov- 
ernment, against  any  person  making  claim  against  the  government 
in  said  court,  the  court  shall  hear  and  determine  such  claim  or  de- 
mand both  for  and  against  the  government  and  claimant;  and  if 
upon  the  whole  case,  it  finds  that  the  claimant  is  indebted  to  the 
government,  it  shall  render  judgment  to  that  effect,  and  such  judg- 
ment shall  be  final,  with  the  right  of  appeal,  as  in  other  cases  pro- 
vided for  by  law.  Any  transcript  of  such  judgment,  filed  in  the 
clerk's  office  of  any  district  or  circuit  court  shall  be  entered  upon 
the  records  thereof,  and  shall  thereby  become  and  be  a  judgment 
of  such  court  and  be  enforced  as  other  judgments  in  such  courts  are 
enforced. 

R.  S.  §  1061,  U.  S.  Comp.  Stat.  1901,  p.  737. 

The  above  section  was  originally  enacted  in  1863.13  Where  indefinite 
evidence  of  the  counterclaim  is  given  it  may  be  used  to  defeat  it,  but 
judgment  will  not  be  entered  against  the  claimant.!* 

§  1450.  —  or  may  be  deducted  in  paying  judgment. 

When  any  final  judgment  recovered  against  the  United  States  or 
ottor  claim  duly  allowed  by  legal  authority,  shall  be  presented  to 
the  Secretary  of  the  Treasury  for  payment,  and  the  plaintiff  or 
claimant  therein  shall  be  indebted  to  the  United  States  in  any 
manner,  whether  as  principal  or  surety,  it  shall  be  the  duty  of  the 
Secretary  to  withhold  payment  of  an  amount  of  such  judgment 
or  claim  equal  to  the  debt  thus  due  to  the  United  States;  and  if 
such  plaintiff  or  claimant  assents  to  such  set-off,  and  discharges  his 
judgment,  or  an  amount  thereof  equal  to  said  debt  or  claim,  the 
Secretary  shall  execute  a  discharge  of  the  debt  due  from  the  plaintiff 
to  the  United  States.  But  if  such  plaintiff  or  claimant  denies 
his  indebtedness  to  the  United  States,  or  refuses  to  consent  to  the 
set-off,  then  the  Secretary  shall  withhold  payment  of  such  further 
amount  of  such  judgment  or  claim  as  in  his  opinion,  will  be  suffi- 

u  »£  7^arch  3'  1863'  c-  92'  §  3'  ct!  cihrm!bury  T>  United  states' 13 
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cient  to  cover  all  legal  charges  and  costs  in  prosecuting  the  debt  of 
the  United  States  to  final  judgment.  And  if  such  debt  is  not  al- 
ready in  suit,  it  shall  be  the  duty  of  the  Secretary  to  cause  legal  pro- 
ceedings to  be  immediately  commenced  to  enforce  the  same,  and  to 
cause  the  same  to  be  prosecuted  to  final  judgment  with  all  rea- 
sonable dispatch.  And  if  in  such  action  judgment  shall  be  ren- 
dered against  the  United  States,  or  the  amount  recovered  for  debt 
and  costs  shall  be  less  than  the  amount  so  withheld  as  before  pro- 
vided, the  balance  shall  then  be  paid  over  to  such  plaintiff  by  such 
Secretary,  with  six  per  cent  interest  thereon  for  the  time  it  has 
been  withheld  from  the  plaintiff. 

Act  March  3,  1875,  c.  149,  18  Stat.  481,  U.  S.  Comp.  Stat.  1901,  p.  746. 

If  the  claimant  consents  that  the  debt  be  paid  off,  accepts  the  balance 
and  discharges  the  judgment,  he  thereby  waives  his  right  to  test  its  validity 
by  legal  proceedings.!  6 

§  1451.  —  decree  that  disbursing  officer's  loss  was  without  fault 
entitles  him  to  credit  on  his  account. 

Whenever  the  Court  of  Claims  ascertains  the  facts  of  any  loss  by 
any  paymaster,  quartermaster,  commissary  of  subsistence,  or  other 
disbursing  officer,  in  the  cases  hereinbefore  provided  to  have  been 
without  fault  or  negligence  on  the  part  of  such  officer,  it  shall  make 
a  decree  setting  forth  the  amount  thereof,  and  upon  such  decree  the 
proper  accounting  officers  of  the  Treasury  shall  allow  to  such  officer 
the  amount  so  decreed,  as  a  credit  in  the  settlement  of  his  accounts. 
R.  S.  §  1962,  U.  S.  Comp.  Stat.  1901,  p.  737. 

§  1452.  — procedure  in  cases  transmitted  by  exesutive  depart- 
ments. 

All  cases  transmitted  by  the  head  of  any  department,  or  upon 
the  certificate  of  any  auditor  or  comptroller,  according  to  the  pro- 
visions of  the  preceding  section,17  shall  be  proceeded  in  as  other 
cases  pending  in  the  Court  of  Claims,  and  shall,  in  all  respectis, 
be  subject  to  the  same  rules  and  regulations. 
R.  S.  §  1064,  U.  S.  Comp.  Stat.  1901,  p.  738. 
The  above  section  was  originally  enacted  in  1868.18  The  rules  of  the 
Court  of  Claims  are  given  in  an  appendix.    A  rule  of  the  Court  of  Claims 

isBonnafin  v.  United  States,  14  Ct.        "See  ante,  §  236. 
Cl  484.  18Act  June  25,  1868,  v.  71,  §  7,  15 

Stat.  176. 
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requiring  parties  to  present  their  claims  to  executive  department  before 
suing  in  that  court  is  unauthorized  and  void.is  If  one  only  of  two  claim- 
ants appears  he  cannot  take  judgment  by  default  though  the  government 
does  not  defend.20 

§  1453.  —  payment  of  judgments  in  transmitted  cases. 

The  amount  of  any  final  judgment  or  decree  rendered  in  favor 
of  the  claimant,  in  any  ease  transmitted  to  the  Court  of  Claims 
under  the  two  preceding  sections,  [the  sections  referred  to  concern 
cases  transmitted  to  Departments]  shall  be  paid  out  of  any  specific 
appropriation  applicable  to  the  case,  if  any  such  there  be;  and 
where  no  such  appropriation  exists,  the  judgment  or  decree  shall 
be  paid  in  the  same  manner  as  other  judgments  of  the  said  court. 
E.  S.  §  1065,  U.  S.  Comp.  Stat.  1901,  p.  739. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1 868.1  The  United  States  may  set  off  debts  due  it  from  any 
claimant  in  whose  favor  judgment  has  been  entered.2 

§  1454.  —  when  aliens  may  sue  in  Court  of  Claims. 

Aliens,  who  are  citizens  or  subjects  of  any  government  which 
accords  to  citizens  of  the  United  States  the  right  to  prosecute  claims 
against  such  government  in  its  courts,  shall  have  the  privilege  of 
prosecuting  claims  against  the  United  States  in  the  Court  of  Claims, 
whereof  such  court,  by  reason  of  their  subject-matter  and  character, 
might  take  jurisdiction. 

R.  S.  §  1068,  U.  S.  Comp.  Stat.  1901,  p.  740. 

The  above  section  was  originally  enacted  in  1868.4  Aliens  of  govern- 
ments contemplated  in  this  section  may  prosecute  claims  against  the  United 
States,  although  such  governments  may  reserve  the  right  to  deny  the  remedy 
in  a.  few  cases.s  An  alien  who  was  naturalized  before  this  section  was 
enacted  is  entitled  to  prosecute  an  action  begun  before  he  was  naturalized.* 

qo19™^6  Vi  U^nted  States,  13  Wall.        lAct  June  25,  1868,  c.  71,  §  7,  15 

39,  20  L.  ed.  479.     See  also,  United    Stat.  7b\ 

States  v.  Kaufman,  96  U.  S.  571,  24        2Ante   §§  1449   1450 

uSwa^s  243Act  juiy  i8/c- 276' §  2> is  stat- 

Fe?  wb  V?7ter  rU  AS  o«FitTCr\7!?  'United  States  v.  O'Keefe,  11  Wall. 
*ed.  579,  17  C.  C.  A.  233;  United  178,  20  L  ed  131-  Carlisle  v  TTr,;t0,« 
States    v.   Utz,    80   Fed.   851,   26    C.    States,  16  Wli !  14?  21 L*  Id   m 

■"Bright  v.  United  States,  8  Ct.  CI.    Cl.6^™'16  "  ^^  SUteS'  *  Ct" 


C. 
326. 
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So  also  lie  may  prosecute  an  action  begun  before  the  above  statute  was 
enacted  if  he  was  not  an  alien  when  the  plea  of  alienage  was  put  in.' 

§  1455.  — allegations  in  claimant's  petition — verification. 

The  claimant  shall,  in  all  cases,  fully  set  forth  in  his  petition  the 
claim,  the  action  thereon  in  Congress,  or  by  any  of  the  departments, 
if  such  action  has  been  had ;  what  persons  are  owners  thereof  or  in- 
terested therein,  when  and  upon  what  consideration  such  persons 
became  so  interested;  that  no  assignment  or  transfer  of  said  claim, 
or  of  any  part  thereof  or  interest  therein  has  been  made,  except  as 
stated  in  the  petition;  that  said  claimant  is  justly  entitled  to  the 
amount  therein  claimed  from  trfe  United  States,  after  allowing  all 
just  credits  and  offsets ;  that  the  claimant,  and,  where  the  claim  has 
been  assigned,  the  original  and  every  prior  owner  thereof,  if  a  citi- 
zen, has  at  all  times  borne  true  allegiance  to  the  government  of  the 
United  States,  and,  whether  a  citizen  or  not,  has  not  in  any  way 
voluntarily  aided,  abetted,  or  given  encouragement  to  rebellion 
against  the  said  government,  and  that  he  believes  the  facts  as  stated 
in  the  said  petition  to  be  true.[a]"[cl  And  the  said  petition  shall 
be  verified  by  the  affidavit  of  the  claimant,  his  agent,  or  attorney. 
R.  S.  §  1072,  U.  S.  Comp.  Stat.  1901,  p.  741. 

[a]    In  general — amendments  and  intervention. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1863.8  Later  statutes  contain  provisions  requiring  other  allega- 
tions in  the  petition.  9  Where  the  petition  is  defective  in  its  averments, 
it  may  be  amended.!"  But  where  such  amendment  works  injustice  or  mis- 
leads the  other  party  it  will  not  be  allowed.n  The  assignor  may  be  sub- 
stituted;^ and  a  ward  may  be  made  a  party  on  his  coming  of  age.ia  So 
aiso  on  a  petition  to  recover  rent  due  on  installments  a  party  may  amend 
so  as  to  include  the  entire  rent."  New  parties,  however,  cannot  be  sub- 
stituted by  amendment  when  not  in  privity  with  the  original  ones." 
Where  joint  owners  join  they  may  amend  so  as  to  sever  in  the  prayer  for 
relief  and  ask  for  separate  judgments  on  the  merits.  16  So  also  where  two' 
persons  join  and  only  one  is  entitled  to  the  claim  the  petition  may  be 

7Schaefer  v.  United  States,  4  Ct.  izCote   v.  United  States,  3  Ct.  CI. 

CI.    529;    Wagner  v.   United   States,  64. 

5  Ct  CI  637.  "Stanton  v.  United  States,  4  Ct. 

SAct  March,  3,  1863,  c.  92,  §  12,  12  CI.  456. 

Stat.  767.  n Cross  v.  United  States,  14  Wall. 

» See  post,  this  chapter.  479,  20  L.  ed.  721. 

"Jones  v.  United  States,  1  Ct.  CI.  "Chesapeake,  etc.  R.  Co.  v.  United 

183  States.  19  Ct.  CI.  300. 

iiThomas  v.  United  States,  15  Ct.  i«Mott  v.  United  States,  13  Ct.  CI. 

CI.  335.  259. 
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amended  by  striking  out  the  name  of  the  other  party.17  A  partner  cannot 
intervene  and  claim  property  already  claimed  by  the  firm.18  But  if  a  per- 
son claims  money  not  already  claimed  he  may  intervene.  1 9 

[b]    Assignments. 

Revised  Statutes  §  3477,s  making  assignments  of  claims  against  the 
United  States  void  applies  to  Court  of  Claims.*  Hence  claims  cannot  be 
assigned  so  as  to  authorize  the  assignee  to  sue  in  his  own  name. 5  .An 
assignee  for  creditors  may,  however,  sue  in  the  name  of  the  assignor.  6  In 
order  that  the  assignor  may  sue  for  the  use  of  the  assignee  he  must  verify 
the  petition  or  file  a  warrant  of  attorney,  or  prove  the  assignments  Where 
the  assignor  and  assignee  join  as  co-claimants  and  the  former  verifies  the 
petition  alleging  that  the  suit  is  for  the  assignee,  the  assignment  need  not 
be  proven.8  A  decree  in  a  State  court  appointing  a  receiver  and  authoriz- 
ing him  to  sue  in  a  Court  of  Claims  has  no  force  in  the  latter  court  and  the 
suit  will  be  dismissed.9 

[c]  Joint  owners. 

Claimants  jointly  interested  may  join  in  the  suit,  but  a.  claimant  jointly 
interested  must  show  the  extent  of  his  interest.1 2  Separate  interests  can- 
not be  joined  in  one  petition.  1 3  If  the  suits  of  several  claimants  are  united 
the  first  claimant  will  have  to  make  out  his  claim  against  the  United 
States  only  while  the  junior  claimant  will  have  to  make  his  title  good 
against  the  first  claimant.  1*  Although  one  person  is  a  member  of  two 
separate  firms  the  firms  cannot  unite  in  one  petition.is  Where  a  joint 
petition  is  filed  by  a  feme  covert  and  her  husband,  the  former  may  prose- 
cute in  her  own  name  on  the  death  of  the  latter.16 

[d]  Verification  of  petition — dismissal. 

If  the  petition  is  not  verified  a  motion  may  be  made  to  dismiss  it;i  or  an 
amended  petition  properly  verified  may  be  filed.  2     If  the  assignor  dies, 

i7Molinav.  United  States,  6  Ct.  CI.  sTebbetts  v.  United  States,  5  Ct. 
269;  Brewton  v.  United  States,  5  Ct.    CI.  607. 

C1;,,3J?2;,  „„,„  'Howes   v.   United   States,   24   Ct. 

isBellocque  v.  United  States,  8  Ct.    CI.  170. 

C1-  *t3'   ■         tt  -.  ,  c.  ,  "Headman  v.  United  States,  5  Ct. 

isMezeix  v.  United  States,  6  Ct.  CI.    CI.  640. 
232;  Turner  v.  United  States,  2  Ct.        is  Wilson  v.  United   States    1    Ct 

C1-.TT9°i    r,  M  A   ,„„,  C1-  3185   Parish  v.  United  States,  1 

»U.  S.  Comp.  Stat.  1901,  p.  2320.        Ct.  CI.  345. 

*  United     States    v.     Crussell,     12  "Woodruff  v.  United  States   4  Ct 

407,  24  L.  ed.  503.    See  also  Spofford  CI.  486.                                           ' 

v.  Kirk,  97  US   489,  24  L.  ed.  10C4;  i5Pari9h   v.    United   stat        l    ct 

Bailey  v.   United   States,   109   U.   8.  CI    345 

437,  27  L.  ed.  989,  3  Sup.  Ct.  Rep.  i«Roddin  v.  United  States,  6   Ct 

272.  01.   308. 

„JUon1it?d  S,ta^o  V-  GiUi9'  95  U'  S"       1Griffin  v-  Unite(i   States,   13   Ct. 
407,  24  L.  ed.  503.  CI    257 

^Morgan  v.  United  States,  14  Ct.        2Griffin  v.   United   States,    13   Ct. 

TSilverhill  v.  United  States,  5  Ct. 
CI.  610. 
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pendente  lite,  the  verification  of  his  executor  to  an  amended  petition  suf 
ficiently  connects  him  with  the  case.3     If  »  petition  presented  by  a,  firm 
avers  a  joint  title  and  is  verified  by  one  partner,  judgment  will  be  rendered 
in  favor  of  the  firm.*     Claimant  cannot  dismiss  his  own  suit  until  he  has 
discharged  his  attorney  with  permission  of  the  court.5 

§  1456.  — Petition    dismissed    on    claimant's    failure    to    show 
allegiance. 

The  said  allegations  [as  prescribed  in  the  preceding  section]  as  to 
true  allegiance  and  voluntary  aiding,  abetting,  or  giving  encourage- 
ment to  rebellion  against  the  government  may  be  traversed  by  the 
government,  and  if  on  the  trial  such  issues  shall  be  decided  against 
the  claimant,  his  petition  shall  Jbe  dismissed. 
R.  S.  §  1073,  U.  S.  Comp.  Stat.  1901,  p.  741. 

The  above  section  was  originally  enacted  in  1863.' 

§  1457.  —  burden  of  proof  as  to  loyalty. 

Whenever  it  is  material  in  any  claim  to  ascertain  whether  any 
person  did  or  did  not  give  any  aid  or  comfort  to  the  late  rebellion, 
the  claimant  asserting  the  loyalty  of  any  such  person  to  the  United 
States  during  such  rebellion  shall  be  required  to  prove  affirmative- 
ly that  such  person  did,  during  said  rebellion,  consistently  adhere 
to  the  United  States,  and  did  give  no  aid  or  comfort  to  persons 
engaged  in  such  rebellion ;  and  the  voluntary  residence  of  any  such 
person  in  any  place  where,  at  any  time  during  such  residence,  the 
rebel  force  or  organization  held  sway,  shall  be  prima  facie  evidence 
that  such  person  did  give  aid  and  comfort  to  said  rebellion,  and 
to  the  persons  engaged  therein. 

R.  S.  §  1074,  TJ.  S.  Comp.  Stat.  1901,  p.  742. 

The  above  section  was  originally  enacted  in  1868.7  Proclamation  of 
pardon  and  amnesty  relieves  the  claimant  who  is  within  its  terms  from 
the  necessity  of  proving  that  he  gave  no  aid  to  the  rebellion.8 

1458.  —  court  may  appoint  commissioners  to  take  testimony. 

The  Court  of  Claims  shall  have  power  to  appoint  commissioners 

sPullen  v.  United  States,  7  Ct.  CI.  'Act  June  25,  1868,  c.  71,  §  3,  15 

507  Stat.  75. 

4Richmond  v.  United  Spates,  7  Ct.  8  Armstrong   v.   United   States,    13 

CI    533  Wall.  154,  20  L.  ed.  614;  Pargoud  v. 

sReafield's  Case,  27  Ct.  CI.  473.  United  States,  13  Wall.  156,  20  L.  ed. 

e Act  March  3,  1863,  c.  92,  §  12,  12  646;    Carlisle   v.    United   States.    16 

Stat.  767.  Wall.   152,    21  L.  ed.  428;  Austin  v. 

Fed.  Proc— 79.  1249 
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to  take  testimony  to  be  used  in  the  investigation  of  claims  which 
come  before  it;  to  prescribe  the  fees  which  they  shall  receive  for 
their  services,  and  to  issue  commissions  for  the  taking  of  such 
testimony,  whether  taken  at  the  instance  of  the  claimant  or  of  the 
United  States.[a>[c] 
R.  S.  §  1075,  U.  S.  Comp.  Stat.  1901,  p.  742. 

{a]    In  general. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1863.1 1  Taking  of  testimony  in  Indian  depredation  claims  is  pro- 
vided for  under  act  of  1891.12  Testimony  to  be  used  in  the  Court  of 
Claims  must  be  taken  by  deposition.  13  Ex  parte  affidavits  cannot  be 
used; K  even  though  they  are  transmitted  with  the  petition  to  Congresses 
The  common  law  rules  as  to  admission  of  testimony  govern  the  court, 
unless  a  different  rule  is  prescribed  by  statute.i« 

[b]  Commission. 

The  application  for  the  issue  of  a  commission  may  be  made  at  any  time 
before  trial.is  When  it  is  made  an  order  is  entered  by  the  clerk  as  of 
course.19  Commissioners  also,  have  been  appointed  to  state  the  accounts, 
adjust  the  losses  and  marshal  the  assets  between  the  different  owners 
where  the  accounts  are  complicated.20  Where  a  witness  lives  in  the  Dis- 
trict of  Columbia  his  testimony  may  be  taken  in  court  or  before  a  com- 
missioner; when  at  a  distance  it  must  be  taken  by  a  commission.! 

[c]  Examination  of  witnesses. 

Objections  which  go  merely  to  the  form  of  a  question  should  be  taken 
at  the  examination^  so  of  objections  to  parole  evidence  of  the  contents  of 
a,  written  instrument.*  The  right  to  examine  a  witness  is  lost  after  one 
examination  and  if  the  party  requires  a  re-examination  he  must  obtain 
leave  of  the  court.5  On  failure  to  obtain  leave  the  admission  of  a  second 
examination  is  still  within  the  discretion  of  the  court.s     When  leave  is 

United  States,  156  U.  S.  425,  30  L.  isGibibons  v.   United  States,   Dev. 

ed.  209,  15  Sup.  Ct.  Rep.  167.  Ct.  CI.  138;  Mahan  v.  United  States, 

nAct  March  3,  1863,  c.  92,  §  4,  12  6  Ct.  CI.  331. 

Stat.    765.     See    also,    act    Feb.    24,  2  "Intermingled  Cotton  Cases,  92  U. 

1855,  c.  122,  §  3,  10  Stat.  613.  S.  654,  23  L.  ed.  756. 

"Post,  §  1495.  lEtling's  Case,  27  Ct.  CI.   158. 

i3Hughes  v.  United  States,  4  Ct.  3  Hughes  v.  United  States,  4  Ct.  CI. 

01.  64.  64. 

"Wiggins  v.  United  States,  2  Ct.  ^Hughes  v.  United  States,  4  Ct.  CI. 

CI.  345.  64. 

iBClark  v.  United  States,  1  Ct.  CI.  BAtocha  v.  United  States,  6  Ct.  CI. 

246;  McKee  v.  United  States,  1   Ct.  95;  Mahan  v.  United  States,  6  Ct.  01. 

CI.  336;   Wilde  v.  United  States,  7  331. 

Ct.  01.  415.  6Mahan  v.  United  States,  6  Ct.  CI. 

isAliens  Case,  28  Ct.  CI.  141.  331. 

isAtocha  v.  United  States,  6  Ct. 
CI.  95. 
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granted  the  witness  cannot  be  examined  on  other  than  the  particular  point 
specified,  i 

§  1459.  —  or  call  on  departments  for  information. 

The  said  court  shall  have  power  to  call  upon  any  of  the  depart- 
ments for  any  information  or  papers  it  may  deem  necessary,  and 
shall  have  the  use  of  all  recorded  and  printed  reports  made  by  the 
committees  of  each  house  of  Congress,  when  deemed  necessary  in 
the  prosecution  of  its  businfees,  But  the  head  of  any  department 
may  refuse  and  omit  to  comply  with  any  call  for  information  or 
papers  when,  in  his  opinion,  such  compliance  would  be  injurious 
to  the  public  interest.  • 

R.  S.  §  1076,  U.  S.  Comp.  Stat.  1901,  p.  742. 

The  above  section  was  originally  enacted  in  1855.'  R.  S.  §  188  contains 
a,  somewhat  similar  provision.  The  replies  which  may  be  given  cannot 
admit  away  or  waive  any  defense  or  give  a  cause  of  action  not  possessed.10 

§  1460.  — testimony  not  to  be  taken  if  no  grounds  for  relief 
shown. 

When  it  appears  to  the  court  in  any  ease  that  the  facts  set  forth 
in  the  petition  of  the  claimant  do  not  furnish  any  ground  for  re- 
lief, it  shall  not  be  the  duty  of  the  court  to  authorize  the  taking  of 
any  testimony  therein. 

R.  S.  §  1077,  U.  S.  Comp.  Stat.  1901,  p.  742. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1855.12 

§  1461.  —  witnesses  not  excluded  on  account  of  color. 

No  witness  shall  be  excluded  in  any  suit  in  the  Court  of  Claims 
on  account  of  color. 

R.  S.  §  1078,  U.  S.  Comp.  Stat.  1901,  p.  743. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1868.14 

§  1462.  —  Order  for  claimant's  examination  before  commissioner. 

The  court  may,  at  the  instance  of  the  attorney  or  solicitor  ap- 

'Sevier  v.  United  States,  7  Ct.  CI.  "Leonard  v.  United  States,  18  Ct. 
388.  CI.  382. 

9Act  Feb.  24,  1856,  c.  122,  §  11,  10  "Act  Feb.  24,  1855,  c.  122,  §  4,  10 
Stat.   614.    See   also,   act  March   3,    Stat.  613. 

1891,  c.  538,  §  11.  "Act  June  25,  1868,  c.  71,  §  4,  15 

Stat.  75. 
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pearing  in  behalf  of  the  United  States,  make  an  order  in  any  ease 
pending  therein,  directing  any  claimant  in  such  case  to  appear, 
upon  reasonable  notice,  before  any  commissioner  of  the  court,  and 
be  examined  on  oath  touching  any  or  all  matters  pertaining  to  said 
claim.  Such  examination  shall  be  reduced  to  writing  by  said 
commissioner,  and  be  returned  to  and  filed  in  the  court,  and  may,  at 
the  discretion  of  the  attorney  or  solicitor  of  the  United  States  ap- 
pearing in  the  case,  be  read  and  used  as  evidence  on  the  trial  thereof. 
And  if  any  claimant,  after  such  order  is.  made,  and  due  and  rea- 
sonable notice  thereof  is  given  to  him,  fails  to  appear,  or  refuses 
to  testify  or  answer  fully  as  to  all  matters  within  his  knowledge 
material  to  the  issue,  the  court  may,  in  its  discretion,  order  that 
the  said  cause  shall  not  be  brought  forward  for  trial  until  he  shall 
have  fully  complied  with  the  order  of  the  court  in  the  premises. 
R.  S.  §  1080,  U.  S.  Comp.  Stat.  1901,  p.  743. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1868.1 6  The  provisions  of  this  section  are  made  applicable  to 
suits  brought  under  provision  of  act  of  March  3',  1887.16  The  claimant 
is  responsible  for  his  own  nonattendance  only,  and  the  case  can  be  en- 
joined only  because  of  his  refusal  to  testify."  A  corporation  claimant  may 
be  required  to  produce  its  officers  for  examination  as  under  a  bill  of  dis- 
covery." The  application  for  an  order  to  examine  a  claimant  may  be  ex 
parte  and  no  special  ground  need  be  set  forth.19 

§  1463.  —  testimony  taken  where  defendant  resides. 

The  testimony  in  cases  pending  before  the  Court  of  Claims 
shall  be  taken  in  the  county  where  the  witness  resides,  when  the 
same  can  be  conveniently  done. 

R.  S.  §  1081,  U.  S.  Comp.  Stat.  1901,  p.  743. 

The  above  section  was  originally  enacted  in  1855.1 

§  1464.  —witnesses  may  be  subpoenaed. 

The  Court  of  Claims  may  issue  subpoenas  to  require  the  attend- 
ance of  witnesses  in  order  to  be  examined  before  any  person  com- 
missioned to  take  testimony  therein,  and  such  subpoenas  shall 

iBAct  June  25,  1868,  c.  71,  §  4,  15        isMacauley  v.  United  States,  11  Ct. 

"ZiZut  March  3,  1887,  c.  359,  ,    ^VcSTi*   C°"  *  ^ 

8\r,-.r        ,  TT  .,  ,  „,  "Touitts  Case,  30  Ct.  CI  19 

iJMacauley  v.  United  States,  11  Ct.         lAct  Feb.  24,  1855,  e.  122    §  3    IP, 
u-  575-  Stat.  613.  '        ' 
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have  the  same  force  as  if  issued  from  a  district  court,  and  comli- 
ance  therewith  shall  be  compelled  under  such  rules  and  orders  as  the 
court  shall  establish. 

R.  S.  §  1082,  U.  S.  Comp.  Stat.  1901,  p.  744. 
The  above  section  was  originally  enacted  in  1855.2 

§  1465.  —  cross-examination. 

In  taking  testimony  to  be  used  in  support  of  any  claim,  opportu- 
nity shall  be  given  to  the  United  States  to  file  interrogatories,  or 
by  attorneys  to  examine  witnesses,  under  such  regulations  as  said 
court  shall  prescribe;  and  like  opportunity  shall  be  afforded  the 
claimant,  in  eases  where  testimony  is  taken  on  behalf  of  the  United 
States,  under  like  regulations. 

R.  S.  §  1083,  U.  S.  Comp.  Stat.  1901,  p.  744. 

The  above  section  was  originally  enacted  in  1855.' 

§  1466.  —  commissioner  to  administer  oath  to  witness. 

The  commissioner  taking  testimony  to  be  used  in  the  court  of 
Claims  shall  administer  an  oath  or  affirmation  to  the  witnesses 
brought  before  him  for  examination. 

R.  S.  §  1084,  U.  S.  Comp.  Stat.  1901,  p.  744. 

The  above  section  was  originally  enacted  in  1855.* 

§  1467.  —  fees  of  commissioners,  by  whom  paid. 

When  testimony  is  taken  for  the  claimant,  the  fees  of  the 
commissioner  before  whom  it  is  taken,  and  the  cost  of  the  commis- 
sion and  notice,  shall  be  paid  by  such  claimant;  and  when  it  is 
taken  at  the  instance  of  the  government,  such  fees,  together  with  all 
postage  incurred  by  the  assistant  attorney  general,  shall  be  paid 
out  of  the  contingent  fund  provided  for  the  Court  of  Claims,  or 
other  appropriation  made  by  Congress  for  that  purpose. 
R.  S.  §  1085,  U.  S.  Comp.  Stat.  1901,  p.  744. 

The  above  section  was  originally  enacted  in  1855.6  The  cost  of  printing 
the  record  is  taxed  against  the  losing  party.  It  shall  be  collected  by  the 
clerk  of  the  court,  except  where  judgment  is  rendered  against  the  United 
States.e 

2 Act  Feb.  24,  1855,  c.  122,  §  3,  10  5  Act  Feb.  24,  1855,  c.  122,  §  3,  10 
Stat.  613.  Stat.  613. 

3Act  Feb.  24,  1855,  c.  122,  §  5,  10  «Act  March  3,  1877,  c  105,  §  1,  19. 
Stat.  613.  Stat.  344. 

4 Act  Feb.  24,  1855,  c.  122,  §  3,  10 
Stat.  613. 
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§  1468.  —  claims  forfeited  for  fraud. 

Any  person  who  corruptly  practises  or  attempts  to  practise  auy 
fraud  against  the  United  States  in  the  proof,  statement,  establish- 
ment or  allowance  of  any  claim,  or  of  any  part  of  any  claim  against 
the  United  States,  shall  ispo  facto  forfeit  the  same  to  the  govern- 
ment; and  it  shall  be  the  duty  of  the  Court  of  Claims,  in  such  cases, 
to  find  specifically  that  such  fraud  was  practised  or  attempted  to  be 
practised,  and  thereupon  to  give  judgment  that  such  claim  is  for- 
feited to  the  government,  and  that  the  claimant  be  forever  barred 
from  prosecuting  the  same. 

R.  S.  §  1086,  TJ.  S.  Comp.  Stat.  1901,  p.  745. 

The  above  section  was  originally  Enacted  in  1863.8  Facts  concerning 
fraud  may  be  established  on  a  new  trial,  though  the  original  judgment 
has  been  paid  and  the  claimant  does  not  appear.9 

§  1469.  —  new  trial,  when  granted  on  motion  of  claimant. 

When  judgment  is  rendered  against  any  claimant,  the  court  may 
grant  a  new  trial  for  any  reason  which,  by  the  rules  of  common 
law  or  chancery  in  suits  between  individuals,  would  furnish  suffi- 
cient ground  for  granting  a  new  trial. 

R.  S.  §  1087,  U.  S.  Comp.  Stat.  1901,  p.  745. 

A  motion  for  a  new  trial  suspends  judgment  and  continues  the  case 
within  the  jurisdiction  of  the  court,  n  If  the  decision  is  founded  on  a 
mistake  of  law,i2  or  judgment  is  entered  on  matters  not  properly  in  evi- 
dence, the  claimant  may  file  motion  for  review.!  3  A  decision  must  gen- 
erally be  regarded  as  final,  where  there  has  been  no  oversight  or  misappre- 
hension, unless  one  of  the  judges  desires  a  reargument.i*  A  mistake  in 
the  findings  does  not  entitle  claimant  to  a  new  trial,  but  the  error  may  be 
corrected  while  the  proceedings  are  under  the  control  of  the  court.  15  A 
judgment  will  not  generally  be  set  aside  after  an  intervening  term.is  If 
the  record  is  in  the  possession  of  the  court  an  allowance  of  an  appeal  may 
be  stricken  out  and  a  motion  for  a  new  trial  entertained.17  Where  a  new 
trial  has  been  granted  but  it  appears  from  the  new  evidence  that  the  same 
result  will  be  reached,  the  court,  instead  of  requiring  a  second  trial,  will 
vacate  the  order  allowing  it.is 

«Act  March  3,  1863,  c.  92,  §  11,  12  i4Fendal'l  v.  United  States,  12  Ct. 

Stat.  767.  CI.  305. 

sPeychand  v.  United  States,  16  Ct.  1B  Calhoun  v.  United  States,  14  Ct. 

01.  601.  CI.  193;  Neal  v.  United  States,  14  Ct 

"Calhoun  v.  United  States,  14  Ct.    C1'  i77\ 
CI  193  i6Figh  v.  United  States,  3  Ct.  CI. 

97 
i2Calhoun  v.  United  States,  14  Ct.        i7Ex  parte  R(>bertS;  15  WaJ]    3g4) 

U1"    ,? ■      ,      T  21  L.  ed.  131.     But  see  Stern  v.  Unit- 

isAloord  v.  United  States,  9  Ct.  CI.    ed  States,  6  Ct.  CI.  280. 
133-  isGranthams  Case,  28  Ct.  CI.  528. 
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§  1470.  —  when  granted  on  motion  of  United  States. 

The  Court  of  Claims,  at  any  time  while  any  claim  is  pending  be- 
fore it,  or  on  appeal  from  it,  or  within  two  years  next  after  the 
final  disposition  of  such  claim,  may,  on  motion  on  behalf  of  the 
United  States,  grant  a  new  trial  and  stay  the  payment  of  any  judg- 
ment therein,  upon  such  evidence,  cumulative  or  otherwise,  as  shall 
satisfy  the  court  that  any  fraud,  wrong  or  injustice  in  the  premises 
has  been  done  to  the  United  States;  but  until  an  order  is  made 
staying  the  payment  of  a  judgment,  the  same  shall  be  payable  and 
paid  as  now  provided  by  law. 

R.  S.  §  1088,  U.  S.  Comp.  Stat.  1901,  p.  745. 

To  give  the 'section  its  full  effect  the  court  must  have  power  to  grant  a 
new  trial  at  a  subsequent  term,  since  such  power  may  be  exercised  at  any 
time  within  two  years. i  And  a  mandate  from  the  Supreme  Court  cannot 
prevent  its  operation.2  If  a  motion  for  a  new  trial  is  filed  within  two  years 
after  the  disposition  of  the  claim,  action  may  be  taken  thereon,  even  after 
that  time;  13  and  the  objection  of  the  lapse  of  more  than  two  years  after 
the  entry  of  judgment  cannot  be  made  to  a  motion  for  a  continuance.*  The 
mere  filing  of  a  motion  for  a  new  trial  is  no  ground  for  dismissing  an 
appeal; 6  and  the  case  on  appeal  will  be  continued  to  await  the  decision 
on  the  motion.  6  It  may  be  made  even  after  filing  a  mandate  affirming 
the  judgment  of  the  Court  of  Claims.7  If,  however,  a  new  trial  is  granted 
an  appeal  will  be  dismissed.  8  The  court  has  power  to  compel  a  witness 
to  appear  and  testify  in  regard  to  a  motion  for  a  new  trial,  s  If  one  motion 
has  been  denied,  a  second,  based  on  the  same  ground,  will  not  be  con- 
sidered.io  When,  however,  a  new  trial  is  granted  the  decision  is  not  ap- 
pealable.n  Where  the  court  has  revoked  an  order  for  the  allowance  of 
an  appeal,  it  has  power  to  hear,  entertain  and  decide  a.  motion  for  a  new 
trial.  12 

§  1471.  —  payment  of  judgments. 
In  all  cases  of  final  judgments  by  the  Court  of  Claims,  or,  on 

iBelknap  v.  United  States,  150  U.  L.  ed.  632 ;  Ex  parte  United  States  16 

S.  588,  37  L.  ed.   1181,   14  Sup.   Ct.  Wall.  69©,  21  L.  ed.  507. 
Hep.  183.  sUnited  States  v.   Ayers,   9  Wall. 

2i,jem  608»  19  L-  ed-  62S:  United  States  v. 

,-d  i,  'i  tt  -4.  j   cu  4.        i„   ru.  Young,  94  U.  S.  258,  24  L.  ed.  153. 

•Bellock  v.  United  States,  13  Ct.        tJj*  n  MoKaj>  30  ct    cl    L 

TT.1.     „.  r,  ,c       i  "Child  v.  United  States,  6  Ct.  Cl. 

^United     States     v.     Crussell,    12   ^j 

Wall.  175,  20  L.  ed.  384.  l'lYoung  v.  United  States,  95  U.  S. 

sUnited  States  v.  Ayres,  9  Wall.  641 ;  24  L.  ed.  467.     See  also  Belknap 

608,  19  L.  ed.  625.  v.  United  States,   150  U.  S.  591,  37 

«United    States    v.     Crussell,     12  L.  ed.  1192,  14  Sup.  Ct.  Rep.  183. 
Wall.   175,   20  L.   ed.   384.  12EX  parte  Roberts,  15  Wall.  384, 

■■Ex  parte  Russell,  13  Wall.  664,  20  21  L.  ed.  131. 
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appeal,  by  the  Supreme  Court,  where  the  same  are  affirmed  in  favor 
of  the  claimant,  the  sum  due  thereby  shall  be  paid  out  of  any 
general  appropriation  made  by  law  for  the  payment  and  satisfaction 
of  private  claims,  on  presentation  to  the  Secretary  of  the  Treasury 
of  a  copy  of  said  judgment,  certified  by  the  clerk  of  the  Court  of 
Claims,  and  signed  by  the  chief  justice,  or,  in  his  absence,  by  the 
presiding  judge  of  said  court. 

R.  S.  §  1089,  U.  S.  Comp.  Stat.  1901,  p.  745. 

The  above  section  was  originally  enacted  in  1863.15  A  subsequent  pro- 
vision requires  the  Secretary  of  the  Treasury  to  certify  to  Congress  for 
appropriation  only  such  judgments  as  are  not  to  be  appealed  or  such  judg- 
ments as,  having  been  appealed,  have  been  decided  to  be  due  and  payable.  16 
Debts  due  the  United  States  may  be  deducted  from  any  judgment  recov- 
ered against  the  United  States.17 

§  1472.  — rate  and  allowance  of  interest. 

On  judgments  in  favor  of  claimants  which  have  been  appealed 
by  the  United  States  and  affirmed  by  the  Supreme  Court,  interest, 
at  the  rate  of  four  per  centum  per  annum,  shall  be  allowed  and 
paid  from  the  date  of  filing  the  transcript  of  judgment  in  the 
Treasury  Department  up  to  and  including  the  date  of  the  mandate 
of  affirmance  by  the  Supreme  Court:  Provided,  That  in  no  case 
shall  interest  be  allowed  after  the  term  of  the  Supreme  Court  at 
which  said  judgment  was  affirmed. 

From  appropriation  act  Sept.  30,  1'890,  c.  1126,  §  1,  26  Stat.  537,  U.  S. 
Comp,  Stat.  1901,  p.  747. 

This  provision  superseded  R.  S.  §  1090,  allowing  interest  at  five  per 
cent. 

§  1473.  — no  interest  before  judgment  unless  contract  so  stipu- 
lated. 

No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the 
rendition  of  judgment  thereon  by  the  Court  of  Claims,  unless  upon 
a  contract  expressly  stipulating  for   the   payment  of   interest. 
R.  S.  §  1091,  U.  S.  Comp.  Stat.  1901,  p.  747. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 

"Act  March  3,  1868,  c.  92,  §  7,  12  26  Stat.  537,  U.  S.  Comp.  Stat.  1901, 
Stat.  766.  p.  747. 

i«Act  Sept.  30,  1890,  c.  126,  §   1,        "Ante,  §  1450. 
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act  of   1863.19     Interest  before  judgment  is  properly  allowable  in  claim 
of  Cherokees  where  provided  by  treaty.  20 

§  1474.  —  payment  a  full  discharge. 

The  payment  of  the  amount  due  by  any  judgment  of  the  Court 
of  Claims  and  of  any  interest  thereon  allowed  by  law,  as  hereinbe- 
fore provided,  shall  be  a  full  discharge  to  the  United  States  of  all 
claim  and  demand  touching  any  of  the  matters  involved  in  the 
controversy. 

R.  S.  §  1092,  U.  S.  Comp.  Stat.  1901,  p.  747. 

The  above  section  was  originally  enacted  in  1863.1  A  claim  is  apparently 
not  discharged  till  both  the  judgment  and  interest  are  paid.2  After  judg- 
ment and  satisfaction  the  amount  of  the  judgment  cannot  be  corrected, 
even  though  the  court  made  an  arithmetical  error.  3 

§  1475.  —  final  judgment  against  plaintiff  a  bar. 

Any  final  judgment  against  the  claimant  on  any  claim  prose- 
cuted as  provided  in  this  chapter  shall  forever  bar  any  further  claim 
or  demand  against  the  United  States  arising  out  of  the  matters  in- 
volved in  the  controversy. 

R.  S.  §  1093,  U.  S.  Comp.  Stat.  1901,  p.  747. 

The  above  section  was  originally  enacted  in  1863.*  In  general  a  judg- 
ment of  the  Court  of  Claims,  when  no  appeal  is  taken,  is  absolutely  con- 
clusive.5  The  section,  however,  relates  only  to  judgments  on  the  merits, 
hence  sustaining  a  demurrer  to  »  petition  which  failed  to  allege  a  neces- 
sary fact  does  not  bar  an  action  founded  upon  a  petition  which  alleges  such 
fact.6  But,  though  erroneous,  a  judgment  is  a  bar  to  another  suit.?  It  will 
not,  however,  bar  a  subsequent  suit  for  a  different  cause  of  action.  8  Hence 
a  judgment  on  one  petition  will  not  bar  another  petition  for  rent  due  at 
another  time.9  If  the  claimant  has  consented  to  a  judgment  against  him 
on  a  general  demurrer  he  cannot  subsequently  sue  on  the  same  cause.  10 
So  also  if  the  claimant  has  had  judgment  rendered  against  him  because 

i9Act  March  3,  1863,  c.  92,  §  7,  12  <Act  March  3,  1863,  c.  92,  §  7,  12 

Stat.  706.  Stat.  766. 

zoUnited   States   v.   Cherokee   Na-  5United  States  v.  O'Grady,  22  Wall, 

tion,  202  U.  S.  101,    50    L.  ed.  949,  641>  22  L-  ed-  772. 

26  Sup.  Ct.  Rep.  588.  eSpicer  v.  United  States,  5  Ct.  CI. 

lAct  3,   1863,  c.  92,  §  7,  12  Stat.    ^^  v    United  state      9  ct 

766-  CI.  153. 

2Hobte  v.  United  States,  19  Ct.  CI.       s  Shrewsbury  v.  United  States,  9  Ct. 

220.    See  also,  United  States  v.  Fre-  q]    263. 

richs,  124  U.  S.  320,  31  L.  ed.  472,        sCross  v.  United  States,  14  Wall. 

8  Sup.  Ct.  Rep.  514.  479,  20  L.  ed.  721. 

3Russel   v.   United   States,    15    Ct.        loPorter  v.  United  States,  20  Ct. 

CI.  168.  CI.  307. 
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his  claim  was  barred  by  the  statute  of  limitations,  the  above  section  bars 
a  suit  on  the  same  cause,  n 

§  1476.    Procedure  under  Bowman  act — averment  of  loyalty. 

In  any  ease  of  a  claim  for  supplies  or  stores  taken  by  or  furnished 
to  any  part  of  military  or  naval  forces  of  the  United  States  for 
their  use  during  the  late  war  for  the  suppression  of  the  rebellion, 
the  petition  shall  aver  that  the  person  who  furnished  such  supplies 
or  stores,  or  from  whom  such  supplies  or  stores  were  taken,  did 
not  give  any  aid  or  comfort  to  said  rebellion,  but  was  throughout 
that  war  loyal  to  the  government  of  the  United  States,  and  the 
fact  of  such  loyalty  shall  be  a  jurisdictional  fact;  and  unless  the 
said  court  shall,  on  a  preliminary  inquiry,  find  that  the  person 
who  furnished  such  supplies  or  stores,  or  from  whom  the  same  were 
taken  as  aforesaid,  was  loyal  to  the  government  of  the  United  States 
throughout  said  war,  the  court  shall  not  have  jurisdiction  of  such 
cause,  and  the  same  shall,  without  further  proceedings,  be  dismissed. 
§  4  of  act  March  3,  1883,  c.  116,  22  Stat.  486,  U.  S.  Comp.  Stat.  1901, 
p.  749. 

The  claimant  in  all  cases  brought  under  the  Revised  Statutes  must  in 
his  petition  make  an  allegation  of  allegiance  and  loyalty.12 

§  1477.  —  Attorney  General  to  represent  government. 

The  Attorney  General,  or  his  assistants,  under  his  direction,  shall 
appear  for  the  defense  and  protection  of  the  interests  of  the  United 
States  in  all  cases  which  may  be  transmitted  to  the  Court  of  Claims 
under  this  act,  with  the  same  power  to  interpose  counterclaims,  off- 
sets, defenses  for  fraud  practised  or  attempted  to  be  practised 
by  claimants,  and  other  defenses,  in  like  manner  as  he  is  now  re- 
quired to  defend  the  United  States  in  said  court. 

§  5  of  act  March  3,  1883,  c.  116,  22  Stat.  486,  U.  S.  Comp.  Stat.  1901, 
p.  749. 

§  1478.  —  parties  in  interest  may  testify. 

In  the  trial  of  such  cases  [i.  e.  cases  under  the  Bowman  act]  no 
person  shall  be  excluded  as  a  witness  because  he  or  she  is  a  party 
to  or  interested  in  the  same. 

§  6  of  act  March  3,  1883,  c.  116,  22  Stat.  486,  U.  S.  Comp.  Stat.  1901, 
p.  749. 

iiBattelle  v.  United  States,  21  Ct.        i2Ante,  §§  1466-1457. 
CI.  260. 
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The  provision  in  the  Revised  Statutes  that  no  claimant  or  other  person 
interested  in  the  suit  is  a  competent  witnessn  is  expressly  repealed  by  act 
of  1887,16  which  also  contains  a,  provision  similar  to  the  above. 

§  1479.  —  reports  of  court  to  Congress. 

Eeports  of  the  Court  of  Claims  to  Congress  under  this  act,  if  not 
finally  acted  upon  during  the  session  at  which  they  are  reported, 
shall  be  continued  from  session  to  session  and  from  Congress  to 
Congress  until  the  same  shall  be  finally  acted  upon. 

§  7  of  act  March  3,  1883,  c.  116,  22  Stat.  486,  U.  S.  Comp.  Stat.  1901, 
p.  750. 

§  1480.     Procedure  under  acttf  1887 — in  general. 

The  jurisdiction  of  the  respective  courts  of  the  United  States  pro- 
ceeding under  this  act,  including  the  right  of  exception  and  appeal, 
shall  be  governed  by  the  law  now  in  force,  in  so  far  as  the  same 
is  applicable  and  not  inconsistent  with  the  provisions  of  this  act; 
and  the  course  of  procedure  shall  be  in  accordance  with  the  estab- 
lished rules  of  said  respective  courts,  and  of  such  additions  and 
modifications  thereof  as  said  courts  may  adopt. 

§  4  of  act  March  3,  1887,  o.  359,  24  Stat.  505,  U.  S.  Comp.  Stat.  1901, 
p.  754. 

§  1481.  — Attorney  General  to  represent  United  States — appeal 
— judgment  binding. 

The  Attorney  General  shall  represent  the  United  States  at  the 
hearing  of  said  cause  [i.  e.  a  proceeding  brought  to  ascertain  the 
amount  due  by  United  States  under  act  of  1887].  The  court  may 
postpone  the  same  from  time  to  time  whenever  justice  shall  require. 
The  judgment  of  said  court,  or  of  the  Supreme  Court  of  the  United 
States,  to  which  an  appeal  shall  lie,  as  in  other  cases,  as  to  the 
amount  due,  shall  be  binding  and  conclusive  upon  the  parties. 

§  3,  cl.  2,  of  act  March  3,  1887,  c.  359,  24  Stat.  505,  U.  S.  Comp.  Stat. 
1901,  p.  754. 

§  1482.  — trial  to  be  by  court  without  jury. 

All  cases  brought  and  tried  under  the  provisions  of  this  act  shall 
be  tried  by  the  court  without  a  jury. 

Part  of  §  2  of  act  March  3,  1887,  c.  359,  24  Stat.  505,  as  amended  30 
Stat.  495,  U.  S.  Comp.  Stat.  1901,  p.  753. 

"See  E.  S.  §  1079.  isAct  March  3,  1887,  c.  359,  §  8, 

24  Stat.  506. 
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The  omitted  portions  of  the  above  section  confer  concurrent  jurisdiction 
on  the  district  and  circuit  courts  on  claims  under  $10,000.l9 

§  1483.  —  petition  and  verification. 

The  plaintiff  in  any  suit  brought  under  the  provisions  of  the 
second  section  of  this  act  shall  file  a  petition,  duly  verified  with 
the  clerk  of  the  respective  court  having  jurisdiction  of  the  case,  and 
in  the  district  where  the  plaintiff  resides.  Such  petition  shall  set 
forth  the  full  name  and  residence  of  the  plaintiff,  the  nature  of  his 
claim,  and  a  succinct  statement  of  the  facts  upon  which  the  claim 
is  based,  the  money  or  any  other  thing  claimed,  or  the  damage? 
sought  to  be  recovered,  and  praying  the  court  for  a  judgment  or  de- 
cree upon  the  facts  and  law. 

§  5  of  act  March  3,  1887,  c.  359,  24  Stat.  505,  U.  S.  Comp.  Stat.  190-1, 
p.  754. 

A  petition  is  both  process  and  declaration.    As  a  declaration  it  may  be- 
amended.  20 

§  1484.  — service  of  petition,  appearance  for  United  States  and 
default. 
The  plaintiff  shall  cause  a  copy  of  his  petition  filed  under  the 
preceding  section2  to  be  served  upon  the  district  attorney  of  the 
United  States  in  the  district  wherein  suit  is  brought,  and  shall 
mail  a  copy  of  the  same,  by  registered  letter,  to  the  Attorney  General 
of  the  United  States,  and  shall  thereupon  cause  to  be  filed  with  the 
clerk  of  the  court  wherein  suit  is  instituted  an  affidavit  of  such  serv- 
ice and  the  mailing  of  such  letter.     It  shall  be  the  duty  of  the 
district  attorney  upon  whom  service  of  petition  is  made  as  afore- 
said to  appear  and  defend  the  interests  of  the  government  in  the 
suit,  and  within  sixty  days  after  the  service  of  petition  upon  him, 
unless  the  time  should  be  extended  by  order  of  the  court  made  in 
the  case  to  file  a  plea,  answer  or  demurrer  on  the  part  of  the  govern- 
ment, and  to  file  a  notice  of  any  counterclaim,  set-off,  claim  for  dam- 
ages, or  other  demand  or  defense  whatsoever  of  the  government 
in  the  premises;  provided,  that  should  the  district  attorney  neglect 
or  refuse  to  file  the  plea,  answer,  demurrer,  or  defense,  as  required, 
the  plaintiff  may  proceed  with  the  case  under  such  rules  as  the 
court  may  adopt  in  the  premises;  but  the  plaintiff  shall  not  have 

"Ante,  §§  1319,  212. 
soDuran's  Case,  31  Ct.  CI.  353. 
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judgment  or  decree  for  his  claim,  or  any  part  thereof,  unless  he 
shall  establish  the  same  by  proof  satisfactory  to  the  court. 

§  6  of  act  March  3,  1887,  c.  359,  24  Stat.  506,  U.  S.  Comp.  Stat.  1901, 
p.  755. 

§  1485.  —  opinions,  findings,  etc.  to  be  in  writing. 

It  shall  be  the  duty  of  the  court  to  cause  a  written  opinion  to  be 
filed  in  the  cause,  setting  forth  the  specific  findings  by  the  court 
of  the  facts  therein  and  the  conclusions  of  the  court  upon  all 
questions  of  law  involved  in  the  case,  and  to  render  judgment  there- 
on. If  the  suit  be  in  equity  or  admiralty,  the  court  shall  proceed 
■with  the  same  according  to  the  rifles  of  such  courts. 

§  7  of  act  March  3,  1887,  c.  359,  24  Stat.  500,  U.  S.  Comp.  Stat.  1901, 
p.  755. 

Several  judgments  may  be  entered  in  a  case  where  three  suits  have  been 
united.3  The  Court  of  Claims  does  not  lose  jurisdiction  with  expiration 
■of  the  term  unless  final  judgment  has  been  rendered.* 

|  1486.  —  interested  parties  may  testify. 

In  the  trial  of  any  suit  brought  under  any  of  the  provisions  of 
this  act,  no  person  shall  be  excluded  as  a  witness  because  he  is  a 
party  to  or  interested  in  said  suit;  and  any  plaintiff  or  party  in 
interest  may  be  examined  as  a  witness  on  the  part  of  the  govern- 
ment. Section  ten  hundred  and  seventy-nine  of  the  Revised  Stat- 
utes is  hereby  repealed.  The  provisions  of  section  ten  hundred  and 
eighty  of  the  Eevised  Statutes  shall  apply  to  cases  under  this  act. 
§  8  of  act  March  3,  1887,  c.  359,  24  Stat.  506,  U.  S.  Comp.  Stat.  1901, 
p.  755. 

The  act  of  1887  expressly  repealed  R.  S.  §  1079,  which  provided  that 
parties  interested  in  any  title,  claim  or  right  pending  in  the  Court  of 
Claims  should  not  be  competent  witnesses.  Interested  parties  are  com- 
petent witnesses  in  all  cases  under  the  "Bowman  act.'"? 

|  1487  —  appeals  and  writs  of  error  and  procedure  thereon. 

The  plaintiff  or  the  United  States,  in  any  suit  brought  under 
the  provisions  of  this  act  shall  have  the  same  rights  of  appeal  or 
writ  of  error  as  are  now  reserved  in  the  statutes  of  the  United 
States  in  that  behalf  made,  and  upon  the  conditions  and  limitations 

2Ante,  §  1483.  <Books  Case,  31  Ct.  CI.  272. 

3Barrow  Porter   &   Cos.   Case,   30        'Ante,  §  1478. 
Ct.  CI.  54. 
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therein  contained.  The  modes  of  procedure  in  claiming  and  per- 
fecting an  appeal  or  writ  of  error  shall  conform  in  all  respects,  and 
as  near  as  may  be,  to  the  statutes  and  rules  of  court  governing  ap- 
peals and  writs  of  error  in  like  causes. 

§  9  of  act  March  3,  1887,  c.  369,  24  Stat.  507,  U.  S.  Comp.  Stat.  1901, 
p.  756. 

The  Revised  Statutes  allow  appeals  to  the  Supreme  Court  from  all 
judgments  of  Court  of  Claims  in  certain  cases.'  The  appeal  provided  for 
in  the  above  section  applies  only  to  judgments. m  The  finding  of  fact 
and  law  made  by  the  court  at  the  request  of  the  department  is  not  sucb 
a  judgment.!1 

§  1488.  — taking  and  perfecting  appeal  and  limitation  of  time. 

When  the  findings  of  fact  and  the  law  applicable  thereto  have 
been  filed  in  any  case  as  provided  in  section  6  of  this  act,13  and  the 
judgment  or  decree  is  adverse  to  the  government,  it  shall  be  the  duty 
of  the  district  attorney  to  transmit  to  the  Attorney  General  of  the 
United  States  certified  copies  of  all  the  papers  filed  in  the  cause, 
with  a  transcript  of  the  testimony  taken,  the  written  findings  of  the 
court,  and  his  written  opinion  as  to  the  same;  whereupon  the  At- 
torney General  shall  determine  and  direct  whether  an  appeal  or 
writ  of  error  shall  be  taken  or  not;  and  when  so  directed  the  dis- 
trict attorney  shall  cause  an  appeal  or  writ  of  error  to  be  perfected 
in  accordance  with  the  terms  of  the  statutes  and  rules  of  practice 
governing  the  same ;  provided,  that  no  appeal  or  writ  of  error  shall 
be  allowed  after  six  months  from  the  judgment  or  decree  in  such 
suit.  From  the  date  of  such  final  judgment  or  decree  interest  shall 
be  computed  thereon,  at  the  rate  of  four  per  centum  per  annum, 
until  the  time  when  an  appropriation  is  made  for  the  payment  of 
'  the  judgment  or  decree. 

§  10  of  act  March  3',  1887,  c.  359,  24  Stat.  507,  U.  S.  Comp.  Stat.  1901, 
p.  756. 

§  1489.  —  Attorney  General  to  report  to  Congress. 

The  Attorney  General  shall  report  to  Congress,  and  at  the  begin- 
ning of  each  session  of  Congress,  the  suits  under  this  act  in  which 

9 Ante,  §  58.  iit„  re  Sanborn,  148  U.  S.  222,  3? 

lOSansborns  Case,  27  Ct.  CI.  485;     L.  ed.  430,  13  Sup.  Ct.  Rep.  577. 
In  re  Sanborn,  148  U.  S.  222,  37  L.         "Ante,  §  1084. 
ed.  430,  13  Sup.   Ct.  Rep.   577. 
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a  final1  judgment  or  decree  has  been  rendered,  giving  the  date  of 
each,  and  a  statement  of  the  costs  taxed  in  each  case. 

§  11  of  act  March  3,  1887,  c.  359,  24  Stat.  507,  U.  S.  Comp.  Stat.  190], 
p.  756. 

§  1490.  — costs. 

If  the  government  of  the  United  States  shall  put  in  issue  the  right 
of  the  plaintiff  to  recover,  the  court  may,  in  its  discretion,  allow 
costs  to  the  prevailing  party  from  the  time  of  joining  such  issue. 
Such  costs,  however,  shall  include  only  what  is  actually  incurred  for 
witnesses,  and  for  summoning  the  same,  and  fees  paid  to  the  clerk 
of  the  court.  • 

§  15  of  act  March  3,  1887,  c.  359,  24  Stat.  508,  U.  S.  Comp.  Stat.  1901, 
p.  758. 

The  existing  law  as  to  costs  generally  will  be  found  in  a  subsequent' 
chapter.*  5 

§  1491.  — inconsistent  laws  repealed. 

All  laws  and  parts  of  laws  inconsistent  with  this  act  are  hereby 
repealed. 

§  16  of  act  March  3,  1887,  c.  359,  24  Stat.  508,  U.  S.  Comp.  Stat.  1901, 
p.  758. 

§  1492.     Procedure    on   Indian   depredation   claims — petition. 

All  claims  [i.  e.  for  Indian  depredations]  shall  be  presented  to 
the  court  by  petition  setting  forth  in  ordinary  and  concise  language, 
without  unnecessary  repetition,  the  facts  upon  which  such  claims  are 
based,  the  persons,  classes  of  persons,  tribe  or  tribes,  or  band  of 
Indians  by  whom  the  alleged  illegal  acts  were  committed,  as  near  as 
may  be,  the  property  lost  or  destroyed,  and  the  value  thereof,  and 
any  other  facts  connected  with  the  transactions  and  material  to  the 
proper  adjudication  of  the  case  involved.  The  petition  shall  be  veri- 
fied by  the  affidavit  of  the  claimant,  his  agent,  administrator,  or  at- 
torney, and  shall  be  filed  with  the  clerk  of  said  court.  It  shall  set 
forth  the  full  name  and  residence  of  the  claimant,  the  damages 
sought  to  be  recovered,  praying  the  court  for  a  judgment  upon  the 
facts  and  the  law. 

§  3  of  act  March  3,  1891,  c.  538,  26  Stat.  852,  U.  S.  Comp.  Stat.  1901, 
p.  760. 

"Post,  §  1>822,  et  seq. 
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Court  may  bring  in  new  Indian  defendants  after  the  statutory  period 
for  bringing  such  suits  has  expired,  i  ?  The  jurisdiction  over  suits  for  In- 
dian depredations  is  stated  in  an  earlier  chapter  of  this  Code.is 

§  1493.  — service  on  and  defense  by  Attorney  General. 

The  service  of  the  petition  shall  be  made  upon  the  Attorney  Gen- 
eral of  the  United  States,  in  such  manner  as  may  be  provided  by 
the  rules  or  orders  of  said  court.  It  shall  be  the  duty  of  the  Attor- 
ney General  of  the  United  States  to  appear  and  defend  the  interests 
of  the  government  and  of  the  Indians  in  the  suit,  and  within  sixty 
days  after  the  service  of  the  petition  upon  him,  unless  the  time 
shall  be  extended  by  order  of  the  court  made  in  the  case,  to  file  a 
plea,  answer  or  demurrer  on  the  part  of  the  government  and  the 
Indians,  and  to  file  a  notice  of  any  counterclaim,  set-off,  claim  of 
damages,  demand,  or  defense  whatsoever  of  the  government  or  of 
the  Indians  in  the  premises:  Provided,  That  should  the  Attorney 
General  neglect  or  refuse  to  file  the  plea,  answer,  demurrer,  or  de- 
fense as  required,  the  claimant  may  proceed  with  the  case  under  such 
rules  as  the  court  may  adopt  in  the  premises ;  but  the  claimant  shall 
not  have  judgment  for  his  claim,  or  for  any  part  thereof,  unless 
he  shall  establish  the  same  by  proofs  satisfactory  to  the  court ;  pro- 
vided, that  any  Indian  or  Indians  interested  in  the  proceedings  may 
appear  and  defend,  by  an  attorney  employed  by  such  Indian  or 
Indians  with  the  approval  of  the  commissioner  of  Indian  affairs, 
if  he  or  they  shall  choose  so  to  do. 

§  4,  cl.  1,  of  act  March  3,  1891,  c.  538,  26  Stat.  852,  U.  S.  Comp.  Stat. 
1901,  p.  761. 

The  service  of  the  petition  on  the  Attorney  General  is  all  that  is  required, 
the  Indians  not  being  entitled  to  notice.!  The  claimant  cannot  have  judg- 
ment by  default.2 

§  1494.  — evidence,  priorities,  reopening  case. 

In  considering  the  merits  of  claims  presented  to  the  court,  any 
testimony,  affidavits,  reports  of  special  agents  or  other  officers,  and 
such  other  papers  as  are  now  on  file  in  the  departments  or  in  the 
courts,  relating  to  any  such  claims,  shall  be  considered  by  the  court 
as  competent  evidence  and  such  weight  given  thereto  as  in  its  judg- 
ment is  right  and  proper:  Provided,  That  all  unpaid  claims  which 
have  heretofore  been  examined,  approved,  and  allowed  by  the  secre- 

Y^nl  ST  31  Ct  a-  **  1Ja<«ers  C«*.  27  Ct.  Cl.  2,78. 

"Ante,  §  240.  2Ki        Ca       S1  ct    c, 
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tary  of  the  interior,  or  under  his  direction,  in  pursuance  of  the  act 
of  Congress  making  appropriations  for  the  current  and  contingent 
expenses  of  the  Indian  department,  and  for  fulfilling  treaty  stipula- 
tions with  various  Indian  tribes,  for  the  year  ending  June  30, 
1886,  and  for  other  purposes,  approved  March  3,  1885,  and  subse- 
quent Indian  appropriation  acts,  shall  have  priority  of  consideration 
by  such  court,  and  judgments  for  the  amounts  therein  found  due 
shall  be  rendered,  unless  either  the  claimant  or  the  United  States 
shall  elect  to  reopen  the  case  and  try  the  same  before  the  court,  in 
which  event  the  testimony  in  the  case  given  by  the  witnesses,  and 
the  documentary  evidence,  including  reports  of  department  agents 
therein,  may  be  read  as  depositions  and  proofs :  Provided,  That  the 
party  electing  to  reopen  the  case  shall  assume  the  burden  of  proof. 
§  4,  el.  2,  of  act  March  3,  1«91,  u.  538,  26  Stat.  852,  U.  S.  Comp.  Stat. 
1901,    p.    761. 

Where  the  defendants  have  not  signified  their  intention  to  reopen,  a 
motion  for  judgment  is  premature.''  When  reopened  the  whole  case  is 
tried  de  novo,  subject  only  to  the  provision  concerning  the  burden  of 
proof.  5 

§  1495.  — taking  testimony,  parties  as  witnesses,  judgment. 

The  said  court  shall  make  rules  and  regulations  for  taking  testi- 
mony in  the  causes  herein  provided  for,  by  deposition  or  otherwise, 
and  such  testimony  shall  be  taken  in  the  county  where  the  witness 
resides,  when  the  same  can  be  conveniently  done,  and  no  person  shall 
be  excluded  as  a  witness  because  he  is  party  to  or  interested  in  said 
suit,  and  any  claimant  or  party  in  interest  may  be  examined  as  a 
witness  on  the  part  of  the  government ;  that  the  court  shall  deter- 
mine in  each  case  the  value  of  the  property  taken  or  destroyed  at 
the  time  and  place  of  the  loss  or  destruction,  and,  if  possible,  the 
tribe  of  Indians  or  other  persons  by  whom  the  wrong  was  com- 
mitted, and  shall  render  judgment  in  favor  of  the  claimant  or  claim- 
ants against  the  United  States,  and  against  the  tribe  of  Indians 
committing  the  wrong,  when  such  can  be  identified. 

§  5  of  act  March  3,  1891,  c.  538,  26  Stat.  853,  U.  S.  Comp.  Stat.  1901, 
762. 

§  1496.  —  judgments  to  be  charged  against  Indians. 

The  amount  of  any  judgment  so  rendered  against  any  tribe  of 

4Mitchell9  Case,  27  Ct.  CI.  316. 
BLeightons  Case,  29  Ct.  CI.  288. 
Fed.  Proc— 80.  12"j 
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Indians  shall  be  charged  against  the  tribe  by  'which,  or  by  members 
of  which,  the  court  shall  find  that  the  depredation  was  committed, 
and  shall  be  deducted  and  paid  in  the  following  manner:  First, 
from  annuities  due  said  tribe  from  the  United  States;  second,  if 
no  annuities  are  due  or  available,  then  from  any  other  funds  due 
said  tribe  from  the  United  States,  arising  from  the  sale  of  their 
lands  or  otherwise ;  third,  if  no  such  funds  are  due  or  available,  then 
from  any  appropriation  for  the  benefit  of  said  tribe,  other  than  ap- 
propriations for  their  current  and  necessary  support,  subsistence  and 
education;  and,  fourth,  if  no  such  annuity,  fund,  or  appropriation 
is  due  or  available,  then  the  amount  of  the  judgment  shall  be  paid 
from  the  treasury  of  the  United  States :  Provided,  That  any  amount 
so  paid  from  the  treasury  of  the  United  States  shall  remain  a  charge 
against  such  tribe,  and  shall  be  deducted  from  any  annuity,  fund, 
or  appropriation  hereinbefore  designated  which  may  hereafter  be- 
come due  from  the  United  States  to  such  tribe. 

§  6  of  act  March  3,  1891,  c.  538,  26  Stat.  853,  U.  S.  Comp.  Stat.  1901, 
p.  762. 

§  1497.  —  judgments  final  unless  new  trial  or  appeal. 

All  judgments  of  said  court  shall  be  a  final  determination  of  the 
causes  decided  and  of  the  rights  and  obligations  of  the  parties 
thereto,  and  shall  not  thereafter  be  questioned  unless  a  new  trial  or 
rehearing  shall  be  granted  by  said  court,  or  the  judgment  reversed 
or  modified  upon  appeal  as  hereafter  provided. 

§  7  of  act  March  3,  1891,  c.  538,  26  Stat.  853,  U.  S.  Comp.  Stat.  1901, 
p.  762. 

§  1498.  —  lists  of  judgments  sent  to  Congress  and  paid. 

Immediately  after  the  beginning  of  each  session  of  Congress, 
the  Attorney  General  of  the  United  States  shall  transmit  to  the 
Congress  of  the  United  States  a  list  of  all  final  judgments  rendered 
in  pursuance  of  this  act,  in  favor  of  claimants  and  against  the 
United  States,  and  not  paid  as  hereinbefore  provided,  which  shall 
thereupon  be  appropriated  for  in  the  proper  appropriation  bill. 

§  8  of  act  March  3,  1891,  c.  538,  26  Stat.  853,  U.  S.  Comp.  Stat.  1901, 
p.  762. 

§  1499.  —  assignment  of  claims  void — attorney  fees. 

All  sales,  transfers,  or  assignments  of  any  such  claims  heretofore 
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or  hereafter  made,  except  such  as  have  occurred  in  the  due  adminis- 
tration of  decedents'  estates,  and  all  contracts  heretofore  made  for 
fees  and  allowances  to  claimants'  attorneys,  are  hereby  declared  void, 
and  all  warrants  issued  by  the  Secretary  of  the  Treasury,  in  payment 
of  such  judgments,  shall  be  made  payable  and  delivered  only  to  the 
claimant  or  his  lawful  heirs,  executors  or  administrators  or  trans- 
feree under  administrative  proceedings,  except  so  much  thereof 
as  shall  be  allowed  the  claimant's  attorneys  by  the  court  for  prose- 
cuting said  claim,  which  may  be  paid  direct  to  such  attorneys,  and 
the  allowances  to  the  claimant's  attorneys  shall  be  regulated  and 
fixed  by  the  court  at  the  time  »f  rendering  judgment  in  each  cast; 
and  entered  of  record  as  part  of  the  findings  thereof ;  but  in  no  case 
shall  the  allowance  exceed  fifteen  per  cent  of  the  judgment  recov- 
ered, except  in  case  of  claims  of  less  amount  than  five  hundred  dol- 
lars, or  where  unusual  services  have  been  rendered  or  expenses  in- 
curred by  the  claimant's  attorney,  in  which  case  not  to  exceed 
twenty  per  cent  of  such  judgment  shall  be  allowed  by  the  court. 
§  9  of  act  March  3,  1803,  c.  538,  26  Stat.  854,  U.  S.  Comp.  Stat.  1901, 
p.  763. 

All  fees  are  to  be  regulated  by  the  court.  io 

§  1500.  —  appeals — mode  of  procedure. 

The  claimant,  or  the  United  States,  or  the  tribe  of  Indians,  or 
other  party  thereto  interested  in  any  proceedings  brought  under  the 
provisions  of  this  act,  shall  have  the  same  rights  of  appeal  as  are 
or  may  be  reserved  in  the  statutes  of  the  United  States  in  other  cases, 
and  upon  the  conditions  and  limitations  therein  contained.  The 
mode  of  procedure  in  claiming  and  perfecting  an  appeal  shall  con- 
form, in  all  respects,  as  near  as  may  be,  to  the  statutes  and  rules  of 
of  court  governing  appeals  in  other  cases. 

§  10  of  act  March  3,  1891,  c.  538,  26  Stat.  854,  U.  S.  Comp.  Stat.  1901, 
p.  763. 

§  1501.  — papers  in  departments  and  before  Congress  to  be  fur- 
nished court. 

All  papers,  reports,  evidence,  records  and  proceedings  now  on  file 
or  of  record  in  any  of  the  departments,  or  the  office  of  the  secretary 
of  the  Senate,  or  the  office  of  the  clerk  of  the  House  of  Kepresenta- 
tives,  or  certified  copies  of  the  same,  relating  to  any  claims  au- 

lOTurners  Case,  32  Ct.  CI.  192. 
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thorized  to  be  prosecuted  under  this  act,  shall  be  furnished  to  the 
court  upon  its  order,  or  at  the  request  of  the  Attorney  General. 
§  11  of  act  March  3,  1801,  c.  538,  26  Stat.  854t  U.  S.  Comp.  Stat.  1901, 
p.  763. 

The  Court  of  Claims  has  general  power  to  call  for  any  papers  or  informa- 
tion it  may  deem  necessary.  12 

§  1502.  —  Assistant  Attorney  General  to  be  appointed. 

To  facilitate  the  speedy  disposition  of  the  cases  herein  provided 
for  [claims  for  Indian  depredations],  in  said  Court  of  Claims, 
there  shall  be  appointed,  in  the  manner  prescribed  by  law  for  the 
appointment  of  Assistant  Attorneys  Generals,  one  additional  Assist- 
ant Attorney  General  of  the  United  States,  who  shall  receive  a 
salary  of  $2,500  per  annum. 

§  12  of  act  March  S,  1891,  c.  538>,  26  Stat.  854,  U.  S.  Comp.  Stat.  1901, 
p.  763. 

In  1893  the  compensation  of  such  assistant  was  increased  to  $5,000,  that 
being  the  amount  paid  other  Assistant  Attorneys  General  under  R.  S.  § 
348.13 

§  1503.     Procedure  on  various  kinds  of  claims. 

There  are  other  acts  of  Congress  conferring  jurisdiction  on  the 
Court  of  Claims  over  various  claims,  which,  being  temporary  in 
character,  are  omitted  from  this  Code.14  The  French  spoliation 
claims  act  of  1885,15  for  instance,  is  of  this  nature  and  contained  a 
number  of  provisions  respecting  the  procedure  to  be  followed,  which 
are  omitted  herefrom. 
Author's  section. 

1504.     Payment  of  judgments  and  awards  through  department 
auditors. 

Hereafter  in  all  cases  of  final  judgments  and  awards  rendered 
against  the  United  States  by  the  Court  of  Claims,  and  of  final  judg- 
ments rendered  against  the  United  States  by  the  circuit  and  district 
courts  of  the  United  States,  payment  thereof  under  appropriations 
made  by  Congress  shall  be  made  on  settlements  by  the  auditor  for 

"Ante,  §  1459.  i4See  Ante,  §  242. 

"See  proviso  in  appropriation  act  is  Act  Jan.  20,  1885,  c.  25,  23  Stat, 
of  Dec.  21,  1893,  c.  3,  28  Stat.  19.       283,  U.  S.  Comp.  Stat.  1901,  p.  750. 
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the  department  or  branch  of  the  public  service  having  jurisdiction 
over  the  subject-matter  out  of  which  the  claims  arose. 

Provision  in  urgency  deficiency  appropriation  act  Feb.  18,  1904,  c.  160, 
§  1,  33  Stat.  41,  U.  S.  Comp.  Stat.  1905,  p.  165. 
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CHAPTER  45. 

SEARCHES  AND  SEIZURES. 

§  1508.  Constitutional  guaranty  against  searches  and  seizures.  { 

§  1509.  Issue  of  search  warrants  in  revenue  cases. 

§  1510.  —in  customs  cases. 

§  1511.  — in  counterfeiting  cases. 

§  1512.  — for  obscene  importations,  lottery  tickets,  etc. 

§  1513.  When  burden  of  proof  on  claimant  in  seizure  for  duties. 

§  1514.  Consolidation  of  revenue  seizure  cases. 

§  1515.  Notice  of  seizure  and  libel — procedure  if  no  claimant  appears. 

§  1516.  Property  taken  under  revenue  laws  irrepleviable. 

§  1517.  Bailing  of  property  seized  under  revenue  laws. 

§  1518.  Sale  after  condemnation. 

§  1519.  Bailing  of  property  in  vacation. 

§  1520.  No  costs  for  successful  claimant,  nor  right  of  action,  when  rea- 
sonable cause  of  seizure. 

§  1521.  Double  costs  on  nonsuit  in  action  against  seizing  officer. 

§  1508.     Constitutional  guaranty  against  searches  and  seizures. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall  issue,  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  persons  or  things  to  be  seized. 

U.  S.  Const.  Amend,  art.  4. 
The  above  inhibition  against  unreasonable  searches  and  seizures  is  a 
limitation  on  the  power  of  the  United  States  to  make  such  searches  and 
seizures  for  its  own  benefit,!  and  has  no  reference  to  the  unauthorized  acts 
of  individuals.  2  It  may  be  invoked  by  aliens  residing  in  the  United 
States.  3  There  is  »  seizure  within  the  meaning  of  this  provision  where 
the  officer  asserts  control  with  the  present  power  and  intent  to  exercise 
it.i     The  refusal  by  a  postmaster  to  deliver  mail  to  a  private  person  and 

iSmith  v.  Maryland,  18  How.  76,  sUnited    States    v.    Wong    Quong 

15  L.  ed.  269.  Wong,  94  Fed.  832. 

aBacon  v.  United  States,  97   Fed.  ^Miller  v.  United  States,  11  Wall. 

35,  38  C.  C.  A.  37.  297,  20  L.  ed.  135. 
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its  return  to  the  dead  letter  office  or  to  the  sender  is  a  violation  of  the  above 
amendment,  although  it  was  done  by  the  order  of  the  Postmaster  Gen- 
erals So  also  it  is  held  to  be  a  violation  of  the  amendment  to  compel 
the  wife  of  »  bankrupt,  under  examination  as  a  witness,  to  disclose  con- 
fidential communications  made  to  her  by  her  husband.6 

§  1509.     Issue  of  search  warrants  in  revenue  cases. 

The  several  judges  of  the  circuit  and  district  courts  of  the  United 
States,  and  commissioners  of  the  circuit  courts,  may,  within  their 
respective  jurisdictions,  issue  a  search-warrant,  authorizing  any 
internal  revenue  officer  to  search  any  premises  within  the  same,  if 
such  officer  makes  oath  in  writing  that  he  has  reason  to  believe, 
and  does  believe,  that  a  fraud  up%n  the  revenue  has  been  or  is  being 
committed  upon  or  by  the  use  of  the  said  premises. 
R.  S.  §  3462,  U.  S.  Comp.  Stat.  1901,  p.  2283. 

The  section  was  originally  enacted  in  1866.7  All  the  requirements  for 
search  warrants  are  not  set  forth  herein,  and  the  section  must  be  construed 
with  the  Fourth  Amendment  to  the  Constitution.8 

§  1510.  — in  custom  cases. 

If  any  collector,  naval  officer,  surveyor,  or  other  person  specially 
appointed  by  either  of  them,  or  inspector,  shall  have  cause  to  suspect 
a  concealment  of  any  merchandise  in  any  particular  dwelling  house, 
store-building,  or  other  place,  they,  or  either  of  them,  upon  proper 
application  on  oath  to  any  justice  of  the  peace,  or  district  judge  of 
cities,  police  justice,  or  any  judge  of  the  circuit  or  district  court  of 
the  United  States  or  any  commissioner  of  the  United  States  circuit 
court,  shall  be  entitled  to  a  warrant  to  enter  such  house,  store  or 
other  place,  in  the  daytime  only,  and  there  to  search  for  such  mer- 
chandise, and  if  any  shall  be  found  to  seize  and  secure  the  same 
for  trial;  and  all  such  merchandise,  on  which  the  duties  shall  not 
have  been  paid,  or  secured  to  be  paid,  shall  be  forfeited. 

R.  S.  §  3066,  as  amended  act  April  25,  1882,  c.  89,  U.  S.  Comp.  Stat. 
1901,  p.  2008. 

It  has  been  held  that  the  concealment  need  not  be  with  any  knowledge 
or  concurrence  on  the  part  of  the  owner  or  consignee  and  that  the  forfeiture 
may  be  enforced  before  the '  time  has  passed  for  the  owner  to  enter  the 
goods.  9 

5Hoover  v.  McChesney,  81  Fed.  472.         8See  Post,  §  1509. 
«In  re  Jefferson,  96  Fed.  826.  »United  States  v.  Lot  of  Cigars,  21 

'Act  July  13,  1866,  c.  184,  14  Stat.     Law  Rep.  267. 
152. 
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§  1511.  —  in  counterfeiting  cases. 

The  several  judges  of  courts  established  under  the  laws  of  the 
United  States  and  the  commissioners  of  such  courts  may,  upon 
proper  oath  or  affirmation,  within  their  respective  jurisdictions, 
issue  a  search-warrant  authorizing  any  marshal  of  the  United  States, 
or  any  other  person  specially  mentioned  in  such  warrant,  to  enter 
any  house,  store,  building,  boat,  or  other  place  named  in  such  war- 
rant, in  the  daytime  only,  in  which  there  shall  appear  probable 
cause  for  believing  that  the  manufacture  of  counterfeit  money,  or 
the  concealment  of  counterfeit  money,  or  the  manufacture  or  con- 
cealment of  counterfeit  obligations  or  coins  of  the  United  States 
or  of  any  foreign  government,  or  the  manufacture  or  concealment 
of  dies,  hubs,  molds,  plates,  or  other  things  fitted  or  intended  to  be 
used  for  the  manufacture  of  counterfeit  money,  coins,  or  obligations 
of  the  United  States  or  of  any  foreign  government,  or  of  any  bank 
doing  business  under  the  authority  of  the  United  States  or  of  any 
State  or  Territory  thereof,  or  of  any  bank  doing  business  under  the 
authority  of  any  foreign  government  or  of  any  political  division  of 
any  foreign  government,  is  being  carried  on  or  practised,  and  there 
search  for  any  such  counterfeit  money,  coins,  dies,  hubs,  molds, 
plates,  and  other  things,  and  for  any  such  obligations,  and  if  any 
such  be  found,  to  seize  and  secure  the  same,  and  to  make  return 
thereof  to  the  proper  authority;  and  all  such  counterfeit  money, 
coins,  dies,  hubs,  molds,  plates,  and  other  things  and  all  such  coun- 
terfeit obligations  so  seized  shall  be  forfeited  to  the  United  States. 
§  5,  act  of  Feb.  10,  1891,  c.  127,  26  Stat.  743,  U.  S.  Comp.  Stat.  1901, 
p.  3687. 

§  1512.  — for  obscene  importations,  lottery  tickets,  etc. 

Any  judge  of  any  district  or  circuit  court  of  the  United  States, 
within  the  proper  district  before  whom  complaint  in  writing  of  any 
violation  of  the  two  preceding  sections  [prohibiting  the  importation 
of  obscene  books,  pictures,  and  of  lottery  tickets  and  medicine  to  se- 
cure abortion]  is  made,  to  the  satisfaction  of  such  judge,  and 
founded  on  knowledge  or  belief,  and  if  upon  belief,  setting  forth 
the  grounds  of  such  belief,  and  supported  by  oath  or  affirmation  of 
the  complainant,  may  issue,  conformably  to  the  Constitution,  a  war- 
rant directed  to  the  marshal,  or  any  deputy  marshal,  in  the  proper 
district,  directing  him  to  search  for,  seize,  and  take  possession  of  any 
such  article  or  thing  mentioned  in  the  two  preceding  sections,  and 
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to  make  due  and  immediate  return  thereof  to  the  end  that  the  same 
may  be  condemned  and  destroyed  by  proceedings  which  shall  be 
conducted  in  the  same  manner  as  other  proceedings  in  the  case  of 
municipal  seizure,  and  with  the  same  right  of  appeal  or  writ  of  error. 
§  18,  act  July  24,  1897,  c.  11,  30  Stat.  209,  U.  S.  Comp.  Stat.  1901,  p. 
1697. 

§  1513.     When  burden  of  proof  on  claimant  in  seizure  for  duties. 

In  suits  or  informations  brought,  where  any  seizure  is  made  pur- 
suant to  any  act  providing  for  or  regulating  the  collection  of  duties 
on  imports  or  tonnage,  if  the  property  is  claimed  by  any  person, 
the  burden  of  proof  shall  lie  upan  such  claimant:  Provided,  That 
probable  cause  is  shown  for  such  prosecution,  to  be  judged  of  by  the 
court. 

R.  S.  §  909,  U.  S.  Comp.  Stat.  1901,  p.  679. 

The  above  section  was  originally  enacted  in  1799.12  In  all  cases  where 
probable  cause  for  seizure,  in  pursuance  of  acts  providing  for  or  regulating 
the  collection  of  duties  is  shown,  the  burden  of  proof  rests  upon  the  claim- 
ant,! 3  the  rule  not  being  confined  to  cases  arising  under  revenue  laws  in 
existence  at  the  time  the  above  provision  was  passed,  but  being  applicable 
to  cases  arising  under  all  revenue  laws.14  The  words  "probable  cause" 
mean  reasonable  grounds  of  presumption  that  the  accusation  is  well 
founded;  the  establishment  of  a  case  which  requires  of  the  claimant  such 
testimony  as  will  satisfactorily  rebut  the  presumption  of  guilt  which  it 
raises.  16  Whether  or  not  such  probable  cause  is  established  is  a  question 
of  law  to  be  decided  by  the  court.  1 6 

§  1514.     Consolidation  of  revenue  seizure  cases. 

Whenever  two  or  more  things  belonging  to  the  same  person  are 
seized  for  an  alleged  violation  of  the  revenue  laws,  the  whole  must 
be  included  in  one  suit;  and  if  separate  actions  are  prosecuted  in 
such  cases,  the  court  shall  consolidate  them. 
R.  S.  §  920,  U.  S.  Comp.  Stat.  1901,  p.  685. 

i2Act  Mar.  2,  1799,  c.  22,  §§  70,  71,  v.  United  States,  3  How.  211,  11  L. 

1  Stat.  678.  ed.  559;  Clifton  v.  United  States,  4 

i3Three   Thousand,    etc.    Boxes   v.  How.  242,  11  L.  ed.  957. 
United  States,  23  Fed.  367;  Cliquots        i6The  John  Griffin,  15  Wall.  33,  21 

Champagne,  3   Wall.   144,   18  L.  ed.  L.  ed.  80;  Word  v.  United  States,  16 

116;  The  Ocean  Bride,  1  Hask.  340,  Pet.   345,    10   L.   ed.    989.     See  also, 

Fed.  Cas.  No.  10,404;  Taylor  v.  Unit-  Locke  v.  United  States,  7  Cranch,  339, 

ed  States,  3  How.  211,  11  L.  ed.  559;  3  L.  ed.  364. 
Coquitlam,  57  Fed.  714.  leTaylor  v.  United  States,  3  How. 

nCliquots    Champagne,    3    Wall.  197,  11  L.  ed.  569. 
144,  18  L.  ed.  116.     See  also,  Taylor 
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The  above  section  was  carried  into  the  Revised  Statutes  from  an  act 
of  1853.19 

§  1515.    Notice  of  seizure  and  libel — procedure  if  no  claimant 
appears. 

When  any  vessel,  goods,  wares,  or  merchandise  are  seized  by  any 
officer  of  the  customs,  and  prosecuted  for  forfeiture  by  virtue  of  any 
law  respecting  the  revenue,  or  the  registering  and  recording,  or  the 
enrolling  ■  and  licensing  of  vessels,  the  court  shall  cause  fourteen 
days'  notice  to  be  given  of  such  seizure  and  libel,  by  causing  the 
substance  of  such  libel,  with  the  order  of  the  court  thereon,  setting 
forth  the  time  and  place  appointed  for  trial,  to  be  inserted  in  some 
newspaper  published  near  the  place  of  seizure,  and  by  posting  up 
the  same  in  the  most  public  manner  for  the  space  of  fourteen  days, 
at  or  near  the  place  of  trial ;  and  proclamation  shall  be  made  in  such 
manner  as  the  court  shall  direct.  And  if  no  person  appears  and 
claims  such  vessel,  goods,  wares  or  merchandise,  and  gives  bond  to 
defend  the  prosecution  thereof,  and  to  respond  the  cost  in  case  he 
shall  not  support  his  claim,  the  court  shall  proceed  to  hear  and  de- 
termine the  cause  according  to  law. 

R.  S.  §  923',  U.  S.  Comp.  Stat.  1901,  p.  686. 

The  necessary  allegations  of  the  libel  of  information  in  cases  of  seizure 
of  vessels  for  breach  of  the  revenue  or  navigation  laws,  are  set  forth  in  a 
previous  Code  section.i  The  general  rule  is  that  a  seizure  must  precede 
the  filing  of  the  libel  in  order  to  give  the  court  jurisdiction.  2  The  section 
does  not  apply  to  an  action  brought  by  a  private  individual  against  the 
owner  of  a  vessel  for  carrying  too  great  a  number  of  passengers. 3  Where 
no  one  files  a  claim  the  court  may  decree  a  forfeiture.*  But  since  the 
"court  shall  proceed  to  hear  and  determine  the  cause  according  to  law" 
there  must  be  some  hearing  before  a  forfeiture  can  be  decreed,  the  ex- 
tent of  the  hearing  depending  on  circumstances  of  each  case.  5 

§  1516.     Property  taken  under  revenue  laws  irrepleviable. 

All  property  taken  or  detained  by  any  officer  or  other  persons, 
under  authority  of  any  revenue  law  of  the  United  States,  shall  be 
irrepleviable,  and  shall  be  deemed  to  be  in  the  custody  of  the  law, 

i9Act  Feb.  26,  1853,  c.  80,  §  1,  10  sHatch  v.  The  Boston,  3  Fed.  811. 

Stat.  162  4The  M       A         j  w        1(H  Fed 

iSee  ante  §  1199.  Cas,  No.  9/95. 

2The  Lewellen,  4  Biss.   162,  Fed.  BUnited  States  v.  Schooner  Lion,  1 

Cas.  No.  8,307;  Hatch  v.  Steamboat  Sprague,  399,  Fed.  Caa.  No.  15,607. 
Boston,  3  Fed.  811. 
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,and  subject  only  to  the  orders  and  decrees  of  the  courts  of  the  United 
■States  having  jurisdiction  thereof. 

R.  S.  §  934,  U.  S.  Comp\  Stat.  1901,  p.  689. 

Property  taken  under  the  revenue  law  is  by  this  section  expressly  made 
subject  only  to  the  orders  and  decrees  of  the  United  States  courts.6 
Replevin  does  not  lie  for  property  of  the  plaintiff  seized  by  an  internal 
Tevenue  officer  as  the  property  of  another.'  Replevin  in  Federal  courts  is 
■elsewhere  considered,  s 

:§  1517.     Bailing  of  property  seized  under  revenue  laws. 

Upon  the  prayer  of  any  claimant  to  the  court,  that  any  vessel, 
goods,  wares,  or  merchandise,  seized  and  prosecuted  under  any  law 
respecting  the  revenue  from  imports  or  tonnage,  or  the  registering 
and  recording,  or  the  enrolling  and  licensing  of  vessels,  or  any  part 
thereof,  should  be  delivered  to  him,  the  court  shall  appoint  three 
proper  persons  to  appraise  such  property,  who  shall  be  sworn  in 
open  court,  or  before  a  commissioner  appointed  by  the  district  court 
to  administer  oaths  to  appraisers,  for  the  faithful  discharge  of  their 
duty;  and  the  appraisement  shall  be  made  at  the  expense  of  the 
party  on  whose  prayer  it  is  granted.  If,  on  the  return  of  the  ap- 
praisement, the  claimant,  with  one  or  more  sureties,  to  be  approved 
by  the  court,  shall  execute  a  bond  to  the  United  States  for  the  pay- 
ment of  a  sum  equal  to  the  sum  at  which  the  property  prayed  to  be 
delivered  is  appraised,  and  produce  a  certificate  from  the  collector 
of  the  district  where  the  trial  is  had,  and  of  the  naval  officer  thereof, 
if  any  there  be,  that  the  duties  on  the  goods,  wares,  and  merchandise, 
or  tonnage  duty  on  the  vessel  so  claimed,  have  been  paid  or  secured 
in  like  manner  as  if  the  same  had  been  legally  entered,[a]  the  court 
shall,  by  rule,  order  such  vessel,  goods,  wares,  or  merchandise  to  be 
delivered  to  such  claimant ;  and  the  said  bond  shall  be  lodged  with 
the  proper  officer  of  the  court™  If  judgment  passes  in  favor  of 
the  claimant,  the  court  shall  cause  the  said  bond  to  be  canceled ;  but 
if  judgment  passes  against  the  claimant,  as  to  the  whole  or  any 
part  of  such  vessel,  goods,  wares,  or  merchandise,  and  the  claimant 
does  not  within  twenty  days  thereafter  pay  into  the  court,  or  to 
the  proper  officer  thereof,  the  amount  of  the  appraised  value  of  such 
vessel,  goods,  wares,  or  merchandise  so  condemned,  with  the  costs, 

6Ex  parte  Fassett,  142  TJ.  S.  486,  'Brice  v.  Elliott,  22  Int.  Rev.  Rec. 
35  L.  ed.  1090, 12  Sup.  Ct.  Rep.  295.       206,  Fed.  Cas.  No.  1854. 

sAnte,  §  908. 
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judgment  shall  be  granted  upon  the  bond,  on  motion  in  open  courts 
without  further  delay. 

R.  S.  §  938,  U.  S.  Comp.  Stat.  1901,  p.  690. 

[a]  Appraisal  of  property  and  giving  of  bond. 

The  value  of  the  goods  appraised  after  a  seizure  is  to  be  ascertained  at 
the  place  of  importation.!  l  And  the  bond  should  be  for  the  actual  cash 
value  of  the  property  at  the  time  and  place  of  seizure  without  deductions, 
for  duties  paid  where  the  goods  have  been  seized  in  the  hands  of  the  im- 
porters,! 2  or  in  the  warehouse.!  3  A  bond  obviously  given  in  pursuance 
of  Revised  Statutes,  §  941,  providing  for  bonds  in  proceedings  in  rem  in. 
causes  in  admiralty  jurisdiction  other  than  cases  of  seizure  for  forfeiture!  4 
is  binding  on  the  claimants  under  the  above  section,  and  if  the  claimants, 
do  not  within  the  twenty  days  provided  pay  the  appraised  value  of  the 
vessel  into  the  court  with  costs,  judgment  can  be  granted  on  such  bond.!  5 
Where  a  vessel  has  been  libeled  for  forfeiture  and  part  of  the  cargo  is  of 
a  perishable  nature,  the  disposition  of  the  property  may  be  decided  in  ac- 
cordance with  the  admiralty  practice,!  6  as  well  as  under  the  above  enact- 
ment. I' 

[b]  Claimant  entitled  to  property. 

A  claimant  is  entitled,  upon  giving  the  bond  required,  to  have  the  prop- 
erty delivered  to  him,  and  cannot  be  required,  as  a  condition- precedent,  to- 
pay  the  costs  incident  to  the  seizure  since  the  government  is  amply  pro- 
tected by  the  bond.!  8  The  warrant  or  order  for  the  delivery  of  the  goods, 
should  run  to  the  marshal  who  serves  a  certificate  thereof  upon  the  col- 
lector, is  But  the  government  has  »  right  to  be  heard  as  to  the  propriety 
of  a  delivery  on  bail  and  no  delivery  ought  to  be  made  until  all  objec- 
tions have  been  heard  and  considered.2" 

§  1518.    Sale  after  condemnation. 

All  vessels,  goods,  wares,  or  merchandise  which  shall  be  condemned? 
by  virtue  of  any  law  respecting  the  revenue  from  imports  or  ton- 
nage, or  the  registering  and  recording,  or  the  enrolling  and  licensing 
of  vessels,  and  for  which  bonds  shall  not  have  been  given  by  the 
claimant,  shall  be  sold  by  the  marshal  or  other  proper  officer  of  the 

iiFerguson  v.  United  States,  19  lBThe  Haytian  Republic,  57  Fed. 
Law  Rep.  621.  511. 

"United  States  v.  Three  Horses,  1  "See  Adm.  Rule  10,  ante  §  1222, 
Abb.  TJ.  S.  426,  Fed.  Cas.  No.  16,500.        i?The   G.   G.   King,    16   Fed.   923. 

"United  States  v.  Bales  of  To-  See  The  Alligator,  1  Gall.  149,  Fed. 
bacco,  2  Lowell,  107,  Fed.   Cas.  No.    Cas.  No.  248. 

15,965;    United    States    v.    Bags    of       "United  States  v.  Eight  Cases,  etc.. 
Sugar,  1   Abb.  U.  S.  407,  Fed.  Cas.    98  Fed.  416. 
No-  16>555-  "The  G.  G.  King,  16  Fed.  924. 

"See  ante,  §  1220.  20Ex  parte  Robbins,  2  Gall.  320, 

Fed.  Cas.  No.  11,879. 
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court  in  which  condemnation  shall  be  had,  to  the  highest  bidder,  at 
public  auction,  by  order  of  such  court,  and  at  such  place  as  the 
■court  may  appoint,  giving  at  least  fifteen  days'  notice  (except  in 
cases  of  perishable  merchandise)  in  one  or  more  of  the  public  news- 
papers of  the  place  where  such  sale  shall  be ;  or  if  no  paper  is  pub- 
lished in  such  place,  in  one  or  more  of  the  papers  published  in  the 
nearest  place  thereto;  for  which  advertising,  a  sum  not  exceeding 
five  dollars  shall  be  paid.  And  the  amount  of  such  sales,  deducting 
all  proper  charges,  shall  be  paid  within  ten  days  after  such  sale 
by  the  person  selling  the  same  to  the  olerk  or  other  proper  officer  of 
the  court  directing  such  sale,  to  be  by  him,  after  deducting  the 
charges  allowed  by  the  court,  paid  to  the  collector  of  the  district 
in  which  such  seizure  or  forfeiture  has  taken  place,  as  hereinbefore 
directed. 

E.  S.  §  939,  U.  S.  Comp.  Stat.  1901,  p.  691. 

§  1519.     Bailing  of  property  in  vacation. 

In  any  cause  of  admiralty  and  maritime  jurisdiction,  or  other 
case  of  seizure,  depending  in  any  court  of  the  United  States,  any 
judge  of  said  court,  in  vacation,  shall  have  the  same  authority  to 
order  any  vessel,  or  cargo,  or  other  property  to  be  delivered  to  the 
claimants,  upon  bail  or  bond,  or  to  be  sold  when  necessary,  as  the 
said  court  has  in  term-time,  and  to  appoint  appraisers,  and  exercise 
every  other  incidental  power  necessary  to  the  complete  execution  of 
the  authority  herein  granted ;  and  the  recognizance  of  bail  or  bond, 
under  such  order,  may  be  executed  before  the  clerk  upon  the  party's 
producing  the  certificate  of  the  collector  of  the  district,  of  the  suffi- 
ciency of  the  security  offered;  and  the  same  proceedings  shall  be 
had  in  case  of  said  order  of  delivery  or  of  sale  as  are  had  in  like 
cases  when  ordered  in  term-time :  Provided,  That  upon  every  such 
application,  either  for  an  order  of  delivery  or  of  sale,  the  collector 
and  the  attorney  of  the  district  shall  have  reasonable  notice  in  cases 
of  the  United  States,  and  the  party  or  counsel  in  all  other  cases. 
R.  S.  §  940,  U.  S.  Comp.  Stat.  1901,  p.  691. 

§  1520.    No  costs  for  successful  claimant,  nor  right  of  action, 
when  reasonable  cause  of  seizure. 

When,  in  any  prosecution  commenced  on  account  of  the  seizure 
■of  any  vessel,  goods,  wares  or  merchandise,  made  by  any  collector 
or  other  officer,  under  any  act  of  Congress  authorizing  such  seizure, 
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judgment  is  rendered  for  the  claimant,  but  it  appears  to  the  court 
that  there  was  reasonable  cause  of  seizure,  the  court  shall  cause  a 
proper  certificate  thereof  to  be  entered,  and  the  claimant  shall  not,, 
in  such  case,  be  entitled  to  costs,  nor  shall  the  person  who  made  the- 
seizure,  nor  the  prosecutor,  be  liable  to  suit  or  judgment  on  account 
of  such  suit  or  prosecution  :[a]-[b]  Provided,  That  the  vessel,  goods,, 
wares,  or  merchandise  be,  after  judgment,  forthwith  returned  to  such- 
claimant  or  his  agent. [0] 

R.  S.  §  970,  U.  S.  Comp.  Stat.  1901,  p.  702. 

[a]  Scope  of  section. 

The  provisions  of  this  section  were  intended  to  be  confined  to  cases  where 
the  collector  makes  a  seizure  followed  by  a  prosecution  by  the  United 
States  fof  a  penalty  or  forfeiture  arising  from  an  illegal  act  of  the  per- 
sons in  charge  of  the  vessel,  and  they  were  not  intended  to  be  applied 
where  the  vessel  was  simply  detained  for  nonpayment  of  duty.*  The  sec- 
tion protects  district  attorneys,  collectors  of  customs  and  supervisors  of 
internal  revenue.6 

[b]  Reasonable  cause — certificate  thereof. 

If  the  facts  and  circumstances  before  the  officer  are  such  as  to  warrant 
a  man  of  prudence  and  caution  in  believing  that  an  offense  had  been  com- 
mitted it  is  sufficient,  and  the  personal  motives  of  the  officer  are  imma- 
terial.' Reasonable  cause  is  held  to  mean  the  same  as  probable  cause.8 
The  fact  that  goods  seized  were  not  mentioned  in  the  manifest  furnishes 
reasonable  grounds  for  seizure.'  The  granting  of  the  certificate  of  rea- 
sonable cause  is  not  a  final  judgment,  it  being  a  collateral  matter  arising: 
after  final  judgment.™  Hence  refusal  to  grant  such  certificate  is  not  ap- 
pealable.n  The  decree  of  acquittal,  accompanied  by  a  denial  of  the  cer- 
tificate of  probable  cause,  conclusively  establishes  a  tortious  seizure  and 
entitles  the  owner  to  damages.!  2 

[c]  Return  of  property. 

It  is  the  duty  of  the  claimant  to  move  the  court  for  the  necessary  orders 
to  cause  the  return  of  the  property.  And  the  benefit  to  which  the  col- 
lector is  entitled  under  the  certificate  of  probable  cause  cannot  be  denied 

4The  Conqueror,  166  U.  S.  124,  41        lOTJnited  States  v.  Abatoir  Place,. 

L.  ed.  944,  17  Sup.  Ct.  Rep.  510.  106  U.  S.  162,  27  L.  ed.  128,  1  Sup. 

BStacey  v.  Emery,  97  U.  S.  642,  24  Ct.  Rep.  169. 
L.  ed.  1035.  "United  States  v.  Abatoir  Place,. 

'•Staeey  v.  Emery,  97  U.  S.  642,  21  106  U.  S.  162,  27  L.  ed.  128,  1  Sup. 

L.  ed.  1035.  Ct.  Rep.  169;  United  States  v.  Fre- 

8The  City  of  Mexdco,  25  Fed.  924.  richs,  124  U.  S.  317,  31  L   ed    472   8 

See  Frerichs  v.  Coster,  22  Fed.  637,  Sup.  Ct.  Rep.  515;   The  Elmira   'l6. 

23  Blatchf.  74.  Fed.  139. 

9  United  States  v.  A  Lot  of  Silk       izAverill  v.  Smith,  17  Wall   93   21 

Umbrellas,  12  Fed.  412.  L.  ed.  613. 
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on  the  ground  that  he  did  not  return  the  property,  it  being  in  the  pos- 
session of  the  court.16  While  in  possession  of  the  court  its  officers  are 
liable  for  negligent  or  dishonest  acts  whereby  the  property  is  injured  or 
destroyed.1 « 

§  1521.     Double  costs  on  non-suit  in  action  against  seizing  officer. 

If,  in  any  suit  against  an  officer  or  other  person  executing  or  aid- 
ing or  assisting  in  the  seizure  of  goods,  under  any  act  providing  for 
or  regulating  the  collection  of  duties  on  imports  or  tonnage,  the 
plaintiff  is  nonsuited,  or  judgment  passed  against  him,  the  defendant 
shall  recover  double  costs. 

R.  S.  §  971,  U.  S.  Comp.  Stat.  1901,  p.  703. 

The  above  section  was  originally  enacted  in  1799.19 

i&Averill  v.  Smith,  17  Wall.  82,  21  19 Act  July  2,  1799,  c.  22,  §  71,  1 
L.  ed.  613.  Stat.  678. 

16  Burke  v.   Trevitt,   1   Mason,   96, 
Ted.  Cas.  No.  2,163. 
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§  1524.  Power  of  foreign  consuls  over  disputes  between  foreign  seamen. 

§  1525.  —arrest  on  application  of  consul— examination. 

§  1526.  — commitment  and  discharge. 

§  1527.  Summary  trials  of  offenses  against  navigation  laws. 

§  1528.  — complaint  and  answer. 

§  1529.  — amendments  and  adjournments. 

§  1530.  — challenges  to  jurors. 

§  1531.  — limit  of  sentence. 

§  1523.  Arrest  and  return  of  seamen  deserting  from  foreign  ves- 
sels. 
On  application  of  a  consul  or  vice-consul  of  any  foreign  govern- 
ment having  a  treaty  with  the  United  States  stipulating  for  the 
restoration  of  seamen  deserting,  made  in  writing,  stating  that  the 
person  therein  named  has  deserted  from  a  vessel  of  any  such  gov- 
ernment, while  in  any  port  of  the  United  States,  and  on  proof  by 
the  exhibition  of  the  register  of  the  vessel,  ship's  roll,  or  other  offi- 
cial document,  that  the  person  named  belonged,  at  the  time  of  de- 
sertion, to  the  crew  of  such  vessel,  it  shall  be  the  duty  of  any  court, 
judge,  commissioner  of  any  circuit  court,  justice,  or  other  magis- 
trate, having  competent  power,  to  issue  warrants  to  cause  such  per- 
son to  be  arrested  for  examination.  If,  on  examination,  the  facts 
stated  are  found  to  be  true,  the  person  arrested  not  being  a  citizen 
of  the  United  States,  shall  be  delivered  up  to  the  consul  or  vice- 
consul,  to  be  sent  back  to  the  dominions  of  any  such  government, 
or,  on  the  request  and  at  the  expense  of  the  consul  or  vice  conRul, 
shall  be  detained  until  the  consul  or  vice-consul  finds  an  oppor- 
tunity to  send  him  back  to  the  dominions  of  any  such  government. 
No  person  so  arrested  shall  be  detained  more  than  two  months  after 
his  arrest;  but  at  the  end  of  that  time  shall  be  set  at  liberty,  and 
shall  not  be  again  molested  for  the  same  cause.    If  any  such  de- 
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serter  shall  be  found  to  have  committed  any  crime  or  offense,  his 
surrender  may  be  delayed  until  the  tribunal  before  which  the  case 
shall  be  depending,  or  may  be  cognizable,  shall  have  pronounced 
its  sentence,  and  such  sentence  shall  have  been  carried  into  effect. 
R.  S.  §  5280,  U.  S.  Corop.  Stat.  1901,  p.  3598. 

The  above  section  was  carried  into  the  Revised  Statutes  from  acts  of 
18291  and  of  1855.2  It  provides  the  only  remedy  in  case  of  foreign  seamen 
deserting.3  The  section  applies  only  to  seamen  belonging  to  a  country 
with  which  United  States  has  a  treaty  providing  for  the  arrest  and  sur- 
render of  deserting  seamen.*  It  does  not  authorize  the  restoration  of  the 
seamen  to  the  ship  but  merely  permits  their  delivery  to  the  consul. s 

• 
§  1524.     Power  of  foreign  consuls  over  disputes  between  foreign 
seamen. 

Whenever  it  is  stipulated  by  treaty  or  convention  between  the 
United  States  and  any  foreign  nation  that  the  consul  general,  con- 
suls, vice-consuls,  or  consular  or  commercial  agents  of  each  nation, 
shall  have  exclusive  jurisdiction  of  controversies,  difficulties,  or  dis- 
orders arising  at  sea  or  in  the  waters  or  ports  of  the  other  nation, 
between  the  master  or  officers  and  any  of  the  crew,  or  between  any 
of  the  crew  themselves,  of  any  vessel  belonging  to  the  nation  repre- 
sented by  such  consular  officer,  such  stipulations  shall  be  executed 
and  enforced  within  the  jurisdiction  of  the  United  States  as  here- 
inafter declared.  But  before  this  section  shall  take  effect  as  to  the 
vessels  of  any  particular  nation  having  such  treaty  with  the  United 
States,  the  President  shall  be  satisfied  that  similar  provisions  have 
been  made  for  the  execution  of  such  treaty  by  the  other  contracting 
party,  and  shall  issue  his  proclamation  to  that  effect,  declaring  this 
section  to  be  in  force  as  to  such  nation. 

R.  S.  §  4079,  U.  S.  Comp.  Stat.  1901,  p.  2766. 

The  above  section  was  originally  enacted  in  1804.6  It  is  a  rule  well 
settled  that  the  judicial  power  of  consuls  depends  on  treaty  stipulations.  7 
Unless  restricted  by  treaty   a  United   States  district  court  may,  in  the 

iActMar.2, 1859,  c.  41,  4  Stat.    359.        6Act  June  11,  1864,  c.  116,  §  1,  13 

2Act  Feb.  24,  1855,  c.  123,  10  Stat.  Stat.  121. 
614.  'Daniese  v.  Hale,  91  U.  S.  13;  23  L. 

sUnited      States     v.      Minges,      5  ed.  190;    United  States   v.  Craig,  28 

Hughes,  494,  16  Fed.  657.  Fed.  801 ;  In  Re  Aubrey,  26  Fed.  851 ; 

*Tucker  v.  Alenxandroff,  183  U.  S.  The   Elwin  Kreplin,   9   Blatchf.   438, 

434,  449,  46  L.  ed.  269,  22  Sup.  Ct.  Fed.    Cas.    Xo.   4,426;    The    William 

Rep.  195.     See  also  United  States  v.  Harris,    Ware,    373,    Fed.    Cas.    No. 

Kelly,  108  Fed.  540.  17,695. 

BUnited  States  v.  Kelly,  108  Fed. 
540. 

Fed.  Proa— 81.  1281 


§  1525  PROVISIONS  RESPECTING  FOREIGN  SEAMEN.        [Code  Fed. 

exercise  of  its  discretion,  assume  jurisdiction  of  a  claim  for  wages  against 
a  foreign  vessel,  especially  when  there  is  no  consul  within  its  jurisdiction. 8 

§  1525.  —  arrest  on  application  of  consul — examination. 

In  all  cases  within  the  purview  of  the  preceding  section  the  con- 
sul general,  consul,  or  other  consular  or  commercial  authority  of 
such  foreign  nation  charged  with  the  appropriate  duty  in  the  par- 
ticular case,  may  make  application  to  any  court  of  record  of  the 
United  States,  or  to  any  judge  thereof,  or  to  any  commissioner  of  a 
circuit  court,  setting  forth  that  such  controversy,  difficulty,  or  dis- 
order has  arisen,  briefly  stating  the  nature  thereof,  and  when  and 
where  the  same  occurred,  and  exhibiting  a  certified  copy  or  extract 
of  the  shipping  articles,  roll  or  other  proper  paper  of  the  vessel, 
to  the  effect  that  the  person  in  question  is  of  the  crew  or  ship's  com- 
pany of  such  vessel;  and  further  stating  and  certifying  that  such 
person  has  withdrawn  himself,  or  is  believed  to  be  about  to  with- 
draw himself,  from  the  control  and  discipline  of  the  master  and 
officers  of  the  vessel,  or  that  he  has  refused,  or  is  about  to  refuse,  to. 
submit  to  and  obey  the  lawful  jurisdiction  of  such  consular  or  com- 
mercial authority  in  the  premises;  and  further  stating  and  certify- 
ing that,  to  the  best  of  the  knowledge  and  belief  of  the  officer  cer- 
tifying, such  person  is  not  a  citizen  of  the  United  States.  Such 
application  shall  be  in  writing  and  duly  authenticated  by  the  con- 
sular or  other  sufficient  official  seal.  Thereupon  such  court,  judge,, 
or  commissioner  shall  issue  his  warrant  for  the  arrest  of  the  person 
so  complained  of,  directed  to  the  marshal  of  the  United  States  for 
the  appropriate  district,  or  in  his  discretion  to  any  person,  being  a 
citizen  of  the  United  States,  whom  he  may  specially  depute  for  the 
purpose,  requiring  such  person  to  be  brought  before  him  for  ex- 
amination at  a  certain  time  and  place. 

R.  S.  §  4080,  U.  S.  Comp.  Stat.  1901,  p.  2766. 
The  above  section  was  originally  enacted  in  1864.9 

§  1526.  —  commitment  and  discharge. 

If,  on  such  examination,  it  is  made  to  appear  that  the  person  so- 
arrested  is  a  citizen  of  the  United  States,  he  shall  be  forthwith  dis- 
charged from  arrest,  and  shall  bfe  left  to  the  ordinary  course  of  law. 
But  if  this  is  not  made  to  appear,  and  such  court,  judge,  or  commis- 

sThe  Amalia,  3  Fed.  652;  The  Sal-  oAct  June  11,  1864,  c.  116,  §  2,  IS 
oroom,  29  Fed.  534.  Stat.  121. 
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sioner  finds,  upon  the  papers  hereinbefore  referred  to,  a  sufficient 
prima  facie  case  that  the  matter  concerns  only  the  internal  order 
and  discipline  of  snch  foreign  vessel,  or,  whether  in  its  nature  civil 
or  criminal,  does  not  affect  directly  the  execution  of  the  laws  of  the 
United  States,  or  the  rights  and  duties  of  any  citizen  of  the  United 
States,  he  shall  forthwith,  by  his  warrant,  commit  such  person  to 
prison,  where  prisoners  under  sentence  of  a  court  of  the  United 
States  may  be  lawfully  committed,  or,  in  his  discretion,  to  the  master 
or  chief  officer  of  such  foreign  vessel,  to  be  subject  to  the  lawful  or- 
ders, control,  and  discipline  of  such  master  or  chief  officer,  and  to 
the  jurisdiction  of  the  consular^  or  commercial  authority  of  the 
nation  to  which  such  vessel  belongs,  to  the  exclusion  of  any  au- 
thority or  jurisdiction  in  the  premises  of  the  United  States  or  any 
State  thereof.  No  person  shall  be  detained  more  than  two  months 
after  his  arrest,  but  at  the  end  of  that  time  shall  be  set  at  liberty  and 
shall  not  again  be  arrested  for  the  same  cause.  The  expenses  of  the 
arrest  and  the  detention  of  the  person  so  arrested  shall  be  paid  by 
the  consular  officers  making  the  application. 
R.  S.  §  4081,  U.  S.  Comp.  Stat.  1901,  p.  2767. 
The  above  section  was  first  enacted  in  1864.11 

§  1527.     Summary  trials  of  offenses  against  navigation  laws. 

Whenever  a  complaint  shall  be  made  against  any  master,  officer 
or  seaman  of  any  vessel  belonging,  in  whole  or  in  part,  to  any  citizen 
of  the  United  States,  of  the  commission  of  any  offense,  not  capital 
or  otherwise  infamous,  against  any  law  of  the  United  States  made 
for  the  protection  of  persons  or  property  engaged  in  commerce  or 
navigation,  it  shall  be  the  duty  of  the  district  attorney  to  investi- 
gate the  same,  and  the  general  nature  thereof,  and  if,  in  his  opinion, 
the  case  is  such  as  should  be  summarily  tried,  he  shall  report  the 
same  to  the  district  judge,  and  the  judge  shall  forthwith,  or  as  soon 
as  the  ordinary  business  of  the  court  will  permit,  proceed  to  try  the 
cause,  and  for  that  purpose  may,  if  necessary,  hold  a  special  session 
of  the  court,  either  in  term-time  or  vacation. 
R.  S.  §  4300,  U.  S.  Comp.  Stat.  1901,  p.  2952. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 

ii Act  June  11,  1864,  §  2,  13  Stat. 
121. 
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an  act  of  1864.12  By  the  act  of  188813  the  provisions  of  the  Revised 
Statutes  for  the  trial  of  certain  offenses  against  the  navigation  laws  as 
set  forth  in  this  and  following  sections  i  i  apply  to  the  trial  of  offenses 
against  the  provisions  of  §§  4  and  5  of  that  act,  as  to  the  observance  of 
signals,  in  laying  and  repairing  submarine  cables  and  as  to  the  duties  of 
fishing  vessels  in  keeping  their  nets  out  of  the  way.  R.  S.  §  563,  gives  the 
district  court  jurisdiction  over  all  crimes  and  offenses  not  capital  com- 
mitted on  the  high  seas.  1 5 

§  1528.  —  complaint  and  answer. 

At  the  summary  trial  of  offenses  against  the  laws  for  the  protec- 
tion of  persons  or  property  engaged  in  commerce  or  navigation,  it 
shall  not  be  necessary  that  the  accused  shall  have  been  previously 
indicted,  but  a  statement  of  complaint,  verified  by  oath  in  writing, 
shall  be  presented  to  the  court,  setting  out  the  offense  in  such  man- 
ner as  clearly  to  apprise  the  accused  of  the  character  of  the  offense 
complained  of,  and  to  enable  him  to  answer  the  complaint.  The 
complaint  or  statement  shall  be  read  to  the  accused,  who  may  plead 
to  or  answer  the  same,  or  make  a  counter-statement.  The  trial  shall 
thereupon  be  proceeded  with  in  a  summary  manner,  and  the  case 
shall  be  decided  by  the  court,  unless,  at  the  time  for  pleading  or 
answering,  the  accused  shall  demand  a  jury,  in  which  case  the  trial 
shall  be  upon  the  complaint  and  plea  of  not  guilty. 
R.  S.  §  4301,  U.  S.  Comp.  Stat.  1901,  p.  2953. 

The  above  section  was  originally  enacted  in  1864.17  It  seems  doubtful 
whether  that  part  of  the  section  providing  for  trial  by  the  court  is  con- 
stitutional, and  it  is  usual  therefore  to  try  all  contested  cases  by  jury.18 
Summary  proceedings  are  put  substantially  on  the  footing  of  civil  cases, 
and  due  verification  of  the  complaint  is  waived  by  the  voluntary  appearance 
of  the  accused.19 

§  1529.  — amendments  and  adjournments. 

It  shall  be  lawful  for  the  court  to  allow  the  district  attorney  to 
amend  his  statement  of  complaint  at  any  stage  of  the  proceedings, 
before  verdict,  if,  in  the  opinion  of  the  court,  such  amendment  will 
work  no  injustice  to  the  accused ;  and  if  it  appears  to  the  court  that 
the  accused  is  unprepared  to  meet  the  charge  as  amended,  and  that 

"Act  June  11,  1864,  c.  121,  §  2,  13        17 Act  11  June,  18G4,  c.  121,  §§  3, 

Stat.  124.  4,  13  stat.  125. 

"Act  Feb.  29,  1888,  c.  17,  §  11,  25        "In  re  Smith,  13  Fed.  26. 
stat-  42-  "United  States  v.  Smith,  17  Fed. 

"Ante,  §§  1528-1531.  510. 

"See  ante,  §  193. 
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an  adjournment  of  the  cause  will  promote  the  ends  of  justice,  such 
adjournment  shall  be  made,  until  a  further  day,  to  be  fixed  by  the 
court. 

R.  S.  §  4302,  U.  S.  Comp.  Stat.  1901,  p.  2953. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1864.1 

§  1530.  —  challenges  to  jurors. 

At  the  trial  in  summary  cases,  if  by  jury,  the  United  States  and 
the  accused  shall  each  be  entitled  to  three  peremptory  challenge?. 
Challenges  for  cause  in  such  case^g  shall  be  tried  by  the  court  with  - 
out  the  aid  of  triers. 

R.  S.  §  4303,  U.  S.  Comp.  Stat.  1901,  p.  2953. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act 
of  1864.2 

§  1531.  — limit  of  sentence. 

It  shall  not  be  lawful  for  the  court  to  sentence  any  person  con- 
victed in  such  trial  to  any  greater  punishment  than  imprisonment 
in  jail  for  one  year,  or  to  a  fine  exceeding  five  hundred  dollars,  or 
both,  in  its  discretion,  in  those  cases  where  the  laws  of  the  United 
States  authorize  such  imprisonment  and  fine. 
R.  S.  §  4304,  U.  S.  Comp.  Stat.  1901,  p.  2953. 

The  above  section  was  first  enacted  in  1864.3 

lAct  11  June,  1864,  e.  121,  §  6,  13  sAct  June  11,  1884,  c.  121,  §  5,  13 
Stat.  125.  Stat.  125. 

2Act  June  11,  1864,  c.  121,  §  7,  13 
Stat.  126. 
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CHAPTEE  47. 

ARREST  AND  BAIL,  CIVIL  AND  CRIMINAL. 

§  1537.    Offenders  against  United  States,  how  arrested  and  removed  for 

trial. 
§  1538.    — to  be  taken  before  nearest  officer  for  hearing — complaint  to  be 

attached  to  warrant. 
§  1539.    Removal  of  bankrupt  from  one  district  to  another. 
§  1540.    Removal  of  offenders  to  and  from  the  Philippine  Islands. 
§  1541.    Arrest  and  bail  of  persons  found  operating  illicit  distillery. 
§  1542.     United   States   commissioners   may  arrest    for    internal    revenue 

violations. 
§  1543.     Excessive  bail  prohibited. 
§  1544.    Bail  admitted  in  cases  not  capital. 
§  1545.    Bail  in  capital  cases. 

§  1546.    Bail  on  appeal  to  Supreme  Court  from  highest  State  court. 
§  1547.     Bail  on  appeal  to  Supreme  Court  from  circuit  and  district  courts. 
§  1548.    — on  appeal  to  circuit  court  of  appeals. 
§  1549.     Surrender  of  accused  by  his  bail. 

§  1550.    When  increased  bail  required — commitment  for  want  thereof. 
§  1551.    When  penalty  of  recognizances  may  be  remitted. 
§  1552.     Special  bail  in  suits  for  duties  and  penalties. 
§  1553.    Defendant  giving  bail  in  one  district  committed  in  another — dis 

charge  of  bail. 
§  1554.    — such  defendant  held  until  judgment  and  sixty  days  thereafter. 
§  1555.    Bail  and  affidavits  taken  by  commissioners  in  civil  cases. 
§  1556.     Calling  of  bail  in  Kentucky. 

§  1557.     When  clerks  may  take  recognizances  of  special  bail  de  bene  esse. 
§  1558.    Imprisonment  for  debt. 

§  1559.    — right  and  proceedings  as  to  discharge  same  as  in  State  court. 
§  1560.    — same  right  to  privilege  of  jail  limits. 
§  1561.    Penalty  for  allowing  prisoners  to  escape. 
§  1562.    — applies  to  prisoners  charged  as  well  as  convicted. 

§  1537.     Offenders  against  United  States,  how  arrested  and  re- 
moved for  trial. 

For  any  crime  or  offense  against  the  United  States  the  offender 
may,  by  any  justice  or  judge  of  the  United  States,  or  by  any  com- 
missioner of  a  circuit  court  to  take  bail,  or  by  any  chancellor,  judge 
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of  a  supreme  or  superior  court,  chief  or  first  judge  of  common  pleas, 
mayor  of  a  city,  justice  of  the  peace,  or  other  magistrate,  of  any 
State  where  he  may  be  found, w  and  agreeably  to  the  usual  mode  cf 
process  against  offenders  in  such  State, [b]  and  at  the  expense  of  the 
United  States,  be  arrested  and  imprisoned,  or  bailed,  as  the  case  may 
be,  for  trial  before  such  court  of  the  United  States  as  by  law  has 
cognizance  of  the  offense.101"1^  Copies  of  the  process  shall  be  re- 
turned as  speedily  as  may  be  into  the  clerk's  office  of  such  court,1  to- 
gether with  the  recognizances  of  the  witnesses  for  their  appearance 
to  testify  in  the  case.  And  where  any  offender  or  witness  is  com- 
mitted™ in  any  district  other  ^han  that  where  the  offense  is  to  be 
tried,  it  shall  be  the  duty  of  the  judge  of  the  district,"1  where  sucb 
offender  or  witness  is  imprisoned,  seasonably  to  issue,  and  of  the 
marshal  to  execute,  a  warrant  for  his  removal  to  the  district  where 
the  trial  is  to  be  had."1"™ 

R.  S.  §  1014,  U.  S.  Comp.  Stat.  1901,  p.  716. 

[a]     History  of  section  and  cross  references. 

Section  33  of  the  act  of  17892  was  the  original  provision  on  this  subject. 
It  provided  only  for  commitment  by  a  Federal  judge  or  a  "justice  of  the 
peace  or  other  magistrate,"  omitting  commissioners,  mayors  of  cities  etc. 
At  the  close  of  the  second  sentence  of  the  original  enactment  were  the 
words:  "Which  recognizances  the  magistrate  before  whom  the  examination 
shall  be,  may  require  on  pain  of  imprisonment."  The  original  provision 
as  to  removal  to  another  district  for  trial  was  as  follows:  "And  if  such 
commitment  of  the  offender,  or  the  witnesses  shall  be  in  a  district  other 
than  that  in  which  the  offense  is  to  be  tried,  it  shall  be  the  duty  of  tha 
judge  of  that  district  where  the  delinquent  is  imprisoned,  seasonably 
to  issue,  and  of  the  marshal  of  the  same  district  to  execute,  a  warrant  for 
the  removal  of  the  offender,  and  the  witnesses,  or  either  of  them,  as  the 
case  may  be,  to  the  district  in  which  the  trial  is  to  be  had."  The  subse- 
quent act  of  1842*  gave  to  circuit  court  commissioners  the  powers  that 
a  justice  of  the  peace  or  other  State  magistrate  exercised  under  the  act 
of  1789.  An  act  of  1896  as  amended  in  1901  abolished  the  office  of  cir- 
cuit court  commissioners  and  created  the  office  of  United  States  commission - 
ers.s  The  powers  and  duties  of  the  former  officers,  as  theretofore  exercised 
were  vested  in  the  latter  officers.  Another  section  allows  judges  or  other 
officers,  authorized  to  arrest,  imprison  or  bail  persons  charged  with  offenses 
against  the  United  States,  to  require  witnesses  to  give  recognizances  for 
their  appearance.  6  The  trial  of  offenses  punishable  with  death  is  require  J 
to  be  in  the  county  where  the  offense  was  committed  if  it  can  be  done  with- 

iCompare    §    1582,   post.  *Aot  August  22,  1842,  c.  188,  §  1,  5 

2Act  Sept.   24,    1789,   c.   20,   §    33,    ^g^ante.  §  072. 
1  Stat.  91.  GSee  post,  §  1745. 
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out  great  inconvenience.'  Offenses  committed  on  the  high  seas  or  elsewhere 
out  of  the  jurisdiction  of  any  particular  State  or  district,  are  to  be  tried 
in  the  district  in  which  the  offender  is  found  or  into  which  he  is  first 
brought*  Offenses  begun  in  one  district  and  completed  in  another  may  be 
tried  in  either  district.9  The  bankruptcy  act  of  1898  provides  for  the 
removal  of  of  a  bankrupt  from  one  district  to  another.!"  This  section 
has  no  application  to  extradition  proceedings.!  1  While  there  are  numerous 
officers  given  authority  by  the  above  section  to  hold  the  preliminary  hear- 
ing, it  is  the  proper  practice  to  go  before  the  nearest  United  States  com- 
missioner.! 2  Indeed,  it  is  now  the  marshal's  duty  to  take  accused  before 
such  nearest  commissioner.!  3  Removal  to  the  District  of  Columbia  may 
be  had  under  this  section.!* 

[b]     Mode  of  process  same  as  that  of  particular  State. 

The  "mode  of  process"  includes  the  power  to  admit  to  bail.!?  Pro- 
ceedings for  holding  the  defendant  to  answer  before  a  United  States  court 
are  by  the  section  made  to  correspond  to  the  procedure  of  the  State  where 
the  proceedings  are  had; is  except  where  the  latter  contravene  an  express 
Federal  statute.!  9  Hence  the  authority  of  a  United  States  commissioner 
to  take  bail  depends  on  the  laws  of  the  State  giving  authority  to  the  exam- 
ining magistrate.20  Likewise  a  complaint  on  information  and  belief 
only,  does  not  warrant  an  arrest  where  the  State  law  requires  a  complaint 
on  oath  alleging  that  the  accused  has  been  guilty  of  some  designated 
offense.!  So  as  to  fees,  it  is  proper  to  look  to  the  laws  of  the  State 
in  which  the  services  are  rendered.2  Likewise  a  commissioner  may  order 
a  recognizance  to  be  given  to  appear  before  him  in  those  States  where  n 

f  See  ante,  §  427.  22   C.   C.   A.   219;    United   States   v. 

s  See  ante,  §  428.  Rand,  53  Fed.  350,  3  C.  C.  A.  556; 

9 Ante,  §  430.  United  States  v.  Sauer,  73  Fed.  674; 

i°Post,  §  1539.  United  States  v.  Keiver,  56  Fed.  425; 

uln   re  Henrich,    5   Blatchf.    414,  United    States    v.    Greene,    100   Fed. 

Fed.  Cas.  No.  6,369.  941 ;  In  re  Dana,  68  Fed.  892,  893. 

i2United  States  v.  Yarborough,  122       isTurner  v.  United  States,  19  Ct. 

Fed.  296.  CI.   640.     See  also  United  States  v. 

isPost,  §  1538.  Ewing,  140  U.  S.  142,  38  L.  ed.  388,  11 

nHyde  v.  Shine,  199  U.  S.  75,  50  Sup.   Ct.  Rep.  743;    West  v.  Cabell, 

L-  ed-  94-  153  U.  S.  78,  38  L.  ed.  643,  14  Sup. 

"United  States  v.  Martin,  17  Fed.  Ct.  Rep.  752. 
150,  9   Sawy.   90;    United   States   v.        zoUnited  States  v.  Sauer,  73  Fed. 

Rundlett,  2  Curt.  41,  Fed.  Cas.  No.  671. 
16>208-  lUnited  States  v.  Collins,  79  Fed. 

isUmted  States  v.  Tureaud,  20  Fed.  65;  Same  v.  Tureand,  20  Fed.  621. 
621;    United    States    v.    Dunbar,    83       2United   States  v.   Ewing,   140  U. 

Fed.   151,   27    C.   C.   A.   488;    United  S.    144,   35  L.   ed.   388,   11   Sup.   Ct. 

States  v.  Kundlett,  2  Curt.  41,  Fed.  Rep.   743;    United   States  v.   Pattei- 

Cas.    No.    16,208;    United    States    v.  son,  150  U.  S.  67,  37  L.  ed.  1000,  14 

Harden,  10  Fed.  803,  4  Hughes  455;  Sup.   Ct.  Rep.  20;   United   States  v. 

United   States  v.   Horton  Securities,  Rand,  53  Fed.   350,  3  C.  C.  A    556- 

2  Dill.  94,  Fed.  Cas.  No.  15,393;  Hal-  Hallitt    v.    United    States,    63    Fed. 

lett  v.  United   States,  63  Fed.   825;  825;  United  States  v.  Dundy  76  Fed. 

tinted  States  v.  Dundy,  76  Fed.  356.  356,  22  C.  C.  A   219 
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State  officer  may  do  so.3  The  rule  as  to  following  State  practice  applies 
to  all  stages  of  the  proceedings  before  the  commissioner  or  other  magis- 
trate,* but  not  before  the  district  judge  on  application  for  removal  order.5 

[c]  Powers  of  arresting  and  committing  officers. 

United  States  commissioners  acting  under  this  section  are  merely  com- 
mitting magistrates,'  and  have  no  greater  power  than  a  State  magistrate.* 

Incident  to  their  power  to  arrest  and  hold  to  bail  they  may  take  the 
requisite  evidence.'  They  may  also  adjourn  or  suspend  hearings,!  o  and 
grant  continuances  of  the  examination  at  their  discretion,! i  but  they  can- 
not punish  for  contempt.! 2  Their  first  duty  is  to  determine  the  identity 
of  the  accused.! 3  Bail  should  be  taken  if  the  offense  is  bailable.!*  it  may 
be  taken  after  an.  indictment  is  found  against  the  prisoner  as  well  as  be- 
fore, is  The  district  attorney  has  no  authority  to  take  the  commissioner's 
warrant  from  the  marshal,  in  order  to  determine  whether  it  should  be 
executed.!  6  The  commissioners  may  hold  the  accused  or  discharge  him, 
according  to  the  evidence  introduced,  but  their  actions  are  not  a  bar  to 
further  proceedings.!'  They  should  in  all  cases  transmit  to  the  judge  who 
has  cognizance  of  the  offense  a  statement  of  the  proceedings  had  before 
them,  and  if  the  prisoner  admits  his  identity,  this  fact  should  be  certified 
to  the  judge.!  9  The  record  certified  by  the  commissioner  should  include 
all  the  evidence  heard;  all  papers  considered,  and  a  statement  of  the 
decision  reached.2!) 

[d]  Arrest. 

A  warrant  of  arrest  cannot  issue  but  upon  probable  cause  supported 
by  oath  or  affirmation.*  Where  however  there  is  probable  cause  supported 
by  oath  of  the  complainant  it  is  the  duty  of  the  magistrate  to  issue  the 

3TJnited  States  v.  Rundlett,  2  Curt.  nKice  v.  Ames,  180  U.  S.  377,  45 

41,    Fed.    Cas.    No.    16,208;    United  L.  ed.  583,  21  Sup.  Ct.  Rep.  406. 

States  v.  Evans,  2  Fed.  147,  2  Flip.  i2Ex  parte  Perkins,  29  Fed.  910; 

605.  In  re  Mason,  43  Fed.  510. 

*United  States  v.   Sauer,  73   Fed.  !3United    States    v.    Yarborougli, 

674;  United  States  v.  Insley,  54  Fed.  122  Fed.  296. 

223    4  C   C   A.  296.  i*Idem;  United  States  v.  Dunbar. 

sTinsley  v.  Treat,  204  U.  S.  — ,  51  83  Fed.  151,  27  C.  C.  A.  488. 

L   ed   (Adv.  op.  page  431.)  i5Hoeffner    v.    United    States,    87 

''United  States  v.  Martin,  17  Fed.  Fed.  185,  30  C.  C.  A.  610. 

150,  9  Sawy.  90.  "United    States    v.    Scroggins,    3 

sUnited  States  v.  Horton,  2  Dill.  Woods,  529,  Fed.   Cas.  No.  16,244. 

94,  Fed.   Cas.   No.   15,393;   Ex   parte  i'In    re    Martin,    5    Blatchf.    303, 

Kaine,  10  N.  Y.  Leg.  Obs.  257,  Fed.  Fed.  Cas.  No.  9,151. 

Cas    No    7  598  !9United    States    v.    Yarborougli, 

SUnited  States  v.   Smith,   17   Fed.  122  Fed.  298. 

5H_  20Idem. 

loUnited  States  v.  Ewing,  140  U.  *4th  Amendment,  U.  S.  Const.    Seo 

S.    142,   35   L.   ed.   388,   11   Sup.    Ct.  ante  §  1508. 
Rep.  743;  United  States  v  Rundlett, 
2  Curt.  41,  Fed.  Ca-s.  No.  16,208. 
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■warrants  which  may  be  applied  for  by  anyone.*  The  warrant  is  sufficient 
if  it  sets  forth  the  complaint  in  general  terms.  It  need  not  recite  all 
the  acts  alleged  to  have  been  done  by  the  defendant  to  constitute  the 
•offense.7  Where  the  signature  of  the  magistrate  is  in  pencil  the  warrant 
has  been  held  void.s  A  warrant  will  not  issue  to  arrest  an  officer  while  his 
-conduct  is  under  investigation  by  a  naval  board  of  inquiry  regularly  or- 
ganized. 9  Where  the  accused  is  a  corporation  the  court  in  the  absence  of 
statutory  provision,  obtains  jurisdiction  over  it  by  any  appropriate  writ.io 

[e]     Commitment. 

In  States  where  the  use  of  State  prisons  is  not  allowed  to  the  Federal 
government,  the  marshal  may  procure  a  convenient  place  to  serve  as 
temporary  jail,*  3  and  in  such  cases  no  special  process  of  commitment  is 
necessary,  the  prisoners  being  in  the  custody  of  the  marshal,  and  their 
■detention  being  a  continuation  of  that  custody,  i*  Where,  however,  the 
■committing  of  Federal  prisoners  to  State  jails  is  authorized,  the  principle 
that  the  custody  of  the  jailer  is  not  the  custody  of  the  marshal  applies," 
and  the  court  may  issue  a  warrant  of  commitment."  A  copy  of  such 
warrant  must  be  delivered  to  the  sheriff  or  jailer  as  his  authority  to  hold 
the  prisoner.*  7  A  writ  of  commitment  may  also  be  issued  on  sending  a 
■prisoner  to  jail  to  await  examination,  provided  an  examination  cannot  be 
had  at  once."  Examination,  however,  should  be  held  within  twenty-four 
"hours  unless  special  cause  be  shown.!  9  Whether  or  not  a  warrant  of  com- 
mitment is  necessary  apparently  depends  on  the  mode  of  process  of  the  par- 
ticular State,  since  the  above  section  provides  that  the  proceedings  shall 
be  agreeably  "to  the  usual  mode"  of  such  State.  20  It  has  been  held  that 
■every  warrant  of  commitment  must  show  sufficient  cause  on  its  face  to 
justify  the  jailer  in  holding  the  prisoner,!  and  that  it  must  be  under  seal.2 

BMcDermott  v.   United   States,  40        17R.    S.    1028,    see   post   §§    1609- 

Fed.  220;  United  States  v.  Bollman,  1613;    United   States   v.   Harden,   10 

1  Cr.  C.  C.  373,  Fed.  Cas.  No.  14,622;  Fed.  807,  4  Hughes,  455. 
United  States  v.  Skinner,   2  Wheel.        1  s  United  States  v.  Harden,  10  Fed. 

C.  C.  232,  Fed.  Cas.  No.  16,309.  805,  4  Hughes,  455;  United  States  v. 

SUnited  States  v.  Skinner,  2  Wheel.  Worms,  4  Blatchf .  332,  Fed.  Cas.  No. 

C.  C.  232,  Fed.  Cas.  No.  16,309.  16,765.     See   also,   Erwin   v.   United 

'United  States  v.  Green,  136  Fed.  States,  37  Fed.  485,  2  L.R.A.  229. 
618-  1  SUnited    States     v.     Worms,     4 

SUnited  States  v.  Thompson,  2  Cr.  Blatchf.  332,  Fed.  Cas.  No.  16,765. 
'C.  C.  409,  Fed.  Cas.  No.  16,484.  20See  United  States  v.  Harden,  10 

SUnited  States  v.  Mackenzie,  1  N.  Fed.    805,   4   Hughes.    455. 
Y.    Leg.    Obs.    227,    Fed.    Cas.    No.        lEx  parte  Buford,  3  Cranch,  448,  2 

15,690.  L.  ed.  495;  Ex  parte  Bennett,  2  Cr. 

"United  States  v.  John  Kelso  Co.  C.  C.  612,  Fed.  Cas.  No.  1,311 ;  Unit- 

86  Fed.  304.  ed  States  v.  Brown,  4  Cr.  C.  C.  333, 

"See  post,  §  1611.  Fed.  Cas.  No.  14,659;  Ex  parte  Wil- 

"Erwin  v.  United  States,  37  Fed.  liams,  4  Cr.  C.  C.  343,  Fed.  Cas.  No. 

485,  2  L.R.A.  229.     See  also  Turner  17,699.     See  Erwin  v.  United  States, 

v.  United  States,  19  Ct.  01.  629.  37  Fed.  486,  2  L.R.A.  229. 

"Randolph  v.  Donaldson,  9  Cranch,        2Ex  parte  Sprout,  1  Cr.  C.  C.  424, 

76,  3  L.  ed.  662.  Fed.  Cas.  No.  13,267;  Ex  parte  Ben- 

isSee  Erwin  v.  United  States,  37  nett,  2  Cr.  C.  C.  612,  Fed.  Cas.  No. 

Fed.  485,  2  L.R.A.  229.  1,311. 
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However  it  is  now  authoritatively  settled  that  a  commissioner's  warrant 
•of  arrest,  and,  inferentially,  his  commitment,  need  not  be  under  seal.  3 

If]     Right  of  removal  in  general. 

A  person  in  one  district  wanted  for  trial  in  another  should  be  arrested 
•on  warrant  issued  in  the  district  where  found,  in  the  following  cases: 
(1)  where  an  indictment  has  been  found  in  the  other  district;  (2)  where 
on  examining  trial  he  has  been  held  over  by  the  committing  magistrate 
in  the  other  district;  (3')  where  a  bench  warrant  has  been  issued  for  his 
arrest  in  a  Federal  court  of  another  district;  (4)  where  a  verified  com- 
plaint of  an  offense  committed  by  him  in  another  district  has  been  made 
before  a.  judge  or  committing  magistrate  in  such  other  district;  (5)  where 
such  verified  complaint  is  made  before  such  officer  in  the  district  where  the 
accused  is  found.  6  It  is  not  necessary,  except  in  the  first  class  of  cases, 
that  an  indictment  shall  have  been  found.?  A  person  cannot  be  moved  to 
another  district  for  any  other  purpose  than  for  trial.8  Hence  a  removal 
has  been  disallowed  when  sought  in  order  that  the  prisoner  might  be  ar- 
rested, and  imprisoned  in  another  district  until  he  obeyed  a  civil  ojder 
of  the  court. 9  Likewise  it  is  held  that  a  prisoner  arrested  for  a  misde- 
meanor cannot  be  removed  to  another  district  for  trial  for  treason.io  Nor 
can  one  accused  of  a  capital  offense  be  sent  to  another  tribunal  for  trial 
for  a  minor  offense.!  i  A  State  court  having  acquired  jurisdiction  may  hold 
a,  prisoner,  to  the  exclusion  of  the  Federal  courts,  until  its  jurisdiction  is 
•exhausted.  12  Removal  will  not  be  allowed  where  the  accused  cannot  be 
constitutionally  tried  in  the  court  to  which  removal  is  sought.13 

[g]     Arrest  and  commitment  and  necessity  therefor. 

Before  a  judge  can  be  asked  to  order  removal  there  must  first  have  been 
an  arrest  and  commitment  by  some  committing  magistrate.!  5  Whether 
.an  arrest  can  be  made  on  warrant  issued  in  another  district  is  question- 
able,! 6  and  the  better  practice  clearly  is  to  obtain  a  warrant  in  the  district 

where  accused  is  found.!  7     It  has  been  held,  however,  that  a  warrant  may 

3Todd  v.  United  States  158  U.  S.  "In  re  James,  18  Fed.  853. 

283,  39  L  ed.  982,  \S  Sup.  Ct.  Rep.  !3ln  re  Dana,  7  Ben.  1,  Fed.  Cas. 

■889.  No.  3,554 ;  In  re  Cross,  20  Fed.  824. 

^United  States  v.  Yarborough,  122  i5TJnited     States    v.    Yarborough, 

Fed.  295.  122  Fed.  293;  In  re  Bailey,  1  Woolw. 

7Price  v.  MoCarty,  89  Fed.  84,  32  422,  Fed.  Cas.  No.  730;  In  re  Graves, 

C.  C.  A.  162;  Greene  v.  Henkel,  183  29  Fed.  66;  United  States  v.  Jacobi, 

U.  S.  260,  46  L.  ed.  189,  22  Sup.  Ct.  1    Flipp.    108,   Fed.   Cas.   No.   15,460. 

Rep.  218.  But  see  United  States  v.  Harris,  Fed. 

sin  re  Christian,  82  Fed.  888.  das.  No.  15,313. 

9In   re   Graves,    29   Fed.   60.     But  i«See  In  re  Graves,  29  Fed.  60 ;  In 

see  In  re  Ellerbe,  13  Fed.  530,  4  Me-  re  Alexander,  1  Low.  530,  Fed.  Cas. 

Crary,  449;   Fanshawe  v.  Tracey,  4  No.  162;  United  States  v.  Haskins,  3 

Biss.  490,  Fed.  Cas.  No.  4,643.  Sawy.    262,    Fed.    Cas.    No.    15,322; 

loUnited  States  v.  Burr,  2  Burrs  United  States  v.  Pope,  Fed.  Cas.  No. 

Trials,  455,   Fed.   Cas.  No.   14,694.  16,069. 

nUnited  States  v.  Corrie,  Brunner  "United    States     v.     Yarborough, 

Col.  C.  686,  Fed.  Cas.  No.  14,869.  122    Fed.    295. 
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be  issued  on  affidavit  made  before  some  other  magistrate,,  even  out  of 
the  jurisdiction.!  8  The  constitutional  requirement  as  to  probable  causei-9 
is  satisfied  by  indictment  or  by  bench  warrant,  or  by  production  of  a 
verified  complaint  before  a  committing  magistrate  of  some  other  district, 
or  by  a  record  showing  that  such  magistrate  had  previously  held  the 
accused  over  to  stand  trial.2'  Under  the  practice  in  some  States  the  pro- 
duction of  an  indictment  or  copy  thereof  properly  certified  has  been  held 
to  justify  the  issue  of  warrant  without  any  further  oath  or  affirmation,  i 
Elsewhere  a  sworn  complaint  based  upon  such  an  indictment  has  been  sued 
out.  2  Likewise  a  record  showing  that  the  accused  has  been  arrested  on 
verified  complaint  and  held  for  trial  by  a  magistrate  of  another  district  may 
obviate  the  necessity  of  another  oath  in  the  district  where  the  accused  is 
found.3  So  also  an  original  or  certified  copy  of  a  bench  warrant,  or  veri- 
fied complaint  made  before  foreign  magistrate,  has  been  held  to  need  no 
further  oath.* 

[h]    — power  and  duty  of  committing  magistrate. 

It  is  always  preferable  that  commitment  for  removal  should  be  sought 
through  the  nearest  United  States  commissioner.6  In  all  cases  of  arrest  for 
commitment  and  removal  it  is  undoubtedly  the  committing  magistrate's 
duty  to  inquire  into  the  identity  of  the  person  arrested,  with  the  person  ac- 
cused, and  to  pass  upon  applications  for  bail.'  So  also  the  magistrate 
should  be  reasonably  satisfied  that  the  indictment  or  charge  preferred  in  the 
district  seeking  the  removal,  states  an  offense  against  the  United  States;* 
and  that  it  is  an  offense  committed  or  triable  in  the  district  to  which  the  re- 
moval is  sought; s'/a  and  that  it  has  not  outlawed;  and  is  not  equally  triable 
in  the  district  where  the  accused  is  found.s  What  further  inquiries  should 
take  place  depends  largely  upon  whether  the  arrested  person  is  elsewhere 
indicted,  or  has  been  elsewhere  committed,  after  preliminary  hearing,  or 
whether  bench  warrant  has  issued  for  him  in  another  district,  or  there 
has  merely  been  u,  complaint  sworn  out  against  him  elsewhere.  It  some- 
times depends  also  upon  whether  the  government  or  the  accused  is  desirous 

isEx  parte  Bollman,  4  Crantfb,  129,  sUnited  States  v.  Yarborough    122 

2  L.  ed.  554;  In  re  Kaine,  10  N.'  Y.  Fed.  293. 

Leg.  Obs.  257,  Fed.  Cas.  No.  7,598;  In  'United  States  v.  Yarborough,  122 

re  Metzger,   5  N.   Y.   Leg.   Obs.   83,  Fed.  283. 

Fed.  Cas.  No.  9,511.  8In  re  Benson,  131  Fed.  969,  hold- 

19U.    S.    Const,    4th    Amendment,  ing  that  technical  objections  to  the 

See  ante,  §  1508.  indictment   will    not  be   considered; 

zoUnited     States    v.    Yarborough,  See  also  in  re  Benson,  130  Fed.  486. 

122  Fed.  296.  s%Tinsley  v.  Treat,  204  U.  S.  — 

lUndted  States  v.  Yarborough,  122  51  L-  ed-  (Adv-  °P-  page  430.) 

Fed.  296.  ^United  States  v.  Yarborough,  122 

2See  Green   v.   Henkel,   183  U    S  Ped"  2S3>   In  re  Dana>  68  Fed.  889; 

257,  46  L.  ed.  188,  22  Sup.  Ct   Rep  Green  v-  Henkel,  183  U.  S.  261,  46  L. 

218,  where  complaint  was  sworn  out.  ed-    189»   22  SuP-    Ct.   Rep.   218;    In 

Fed™r states  v-  Yarbo™gh' i22  &?£  ~w™£?& 

4Tt„-+'i     o*  *  v    ^  ^     ?d   States    v-    Brawner,   7    Fed.    86; 

100  w  j  7.™  V-     iarborough=    In   ™   Terrell,   51    Fed.   213;    United 

122  Fed.  296.  States  v.  Lee,  84  Fed.  626 
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of  offering  further  evidence  than  of  the  fact  of  accusation  elsewhere;  and 
is  perhaps  controlled  by  the  local  law.  If  there  is  merely  »  sworn  com- 
plaint against  the  accused  elsewhere  and  he  desires  to  show  a  want  of 
probable  cause  to  believe  him  guilty,  and  does  so,  the  government  must 
furnish  further  evidence  of  probable  guilt.  10  Where  the  removal  is  sought 
because  a  bench  warrant  has  issued  for,  or  indictment  has  been  returned 
against,  the  accused  in  another  district  or  he  has  been  held  to  answer  after 
preliminary  examination  elsewhere,  it  has  been  held  in  a  Virginia  district 
that  proof  of  either  of  such  contingencies  is  sufficient  to  show  probable 
cause  and  to  warrant  commitment  without  proof  aliunde.!!  Indictment 
is  prima  facie  but  not  conclusive  evidence  of  probable  cause. 12  It  may  be 
overthrown  by  proof  to  the  contrary. i<  In  those  States  where  evidence  to 
the  contrary  is  admissible  before  the  committing  magistrate,  it  is  admissible 
before  the  Federal  commissioner.! 5  It  is  proper  before  the  district  judge 
when  the  removal  order  is  sought  even  where  not  proper  before  the  com- 
mitting magistrate  under  the  State  law.16  The  government  is  not  obliged 
to  rest  exclusively  upon  an  indictment  found;  and  is  not  precluded  from 
giving  evidence  of  a,  certain  and  definite  character  concerning  the  commis- 
sion of  the  offense  by  the  defendant,  in  regard  to  acts,  times  and  circum- 
stances less  minutely  stated  in  the  indictment.!'  in  other  words,  defects  in 
the  indictment  may  be  supplied  by  evidence  produced  at  the  commitment 
proceedings,  remedying  the  defects  and  showing  probable  cause.is  The 
Supreme  Court  has  also  decided  that  where  the  indictment  proved  is  reg- 
ular on  its  face,  the  commissioner  or  other  committing  magistrate  is  not 
compelled  nor  is  he  justified  in  going  behind  it  for  the  purpose  of  inquir- 
ing as  to  the  regularity  of  the  drawing  of  grand  jury  which  returned  it.1 9 
The  proper  place  for  such  a.  defense  or  for  objections  for  uncertainty,  etc., 
is  in  the  court  having  jurisdiction  to  try  the  indictment.2!) 

[i]  —  power  and  duty  of  district  judge  after  commitment. 

After  commitment  has  been  had  the  proper  course  is  to  apply  thereupon 
to  the  district  judge  for  an  order  for  removal.     The  District  of  Columbia  is 

loUnited  States  v.  Yarborough,  122  i5See  United  States  v.  Green,  100 

Fed.  297.     See  also,  United  States  v.  Fed.  942,  and  cases  cited;  In  re  Dana, 

Smith,  17  Fed.  511;  In  re  Burkhardt,  68   Fed.    893;    Price's    Case,   83   Fed. 

33   Fed.    26.  830;   United  States  v.  Price,  84  Fed. 

nUnited  States  v.  Yarborough,  122  636;   Price  v.  McCarty,  89   Fed.   84, 

Fed.  293.     See  also,  United  States  v.  87,  32  C.  C.  A.  162;  In  re  Wood,  95 

Shepherd,  1  Abb.  U.  S.  431,  Fed.  Cas.  Fed.  288. 

No.  16,273;  United  States  v.  Haskins,  isTinsley   v.  Treat,  204   U.  S.  — 

3  Sawy.  262,  Fed.  Cas.  No.  15,322;  In  51  L.  ed.  —  (Adv.  op.  p.  430.) 

re  Belknap,  96  Fed.   614;    Ex  parte  "Green  v.  Henkel,  183  U.  S.  260, 

Alexander,  1  Low.  530,  Fed.  Cas.  No.  46  L.  ed.  189,  22  Sup.  Ct.  Rep.  218. 

162  isGreen  v.  Henkel,  183  U.  S.  260, 

l2Tinsley  v.  Treat,  204  U.    S.   —  46  L.  ed.  189,  22  Sup.  Ct.  Rep.  218. 

51  L.  ed.  (Adv.  op.  page  433.)  i»Green  v.  Henkel,  183  U.  S.  262, 

"See  United  States  v.  Fowkes,  49  46  L.  ed.  189,  22  Sup.  Ct.  Rep.  218. 

Fed.  50;  53  Fed.  13,  3  C.  C.  A.  394;  2  0Hyde  v.  Shine,  199  U.  S.  83,  50 

In  re  Wolf,  27  Fed.  606,  608;  United  L.  ed.  97,  and  cases  cited. 
States  v.  Rogers,  23  Fed.  061,  663. 
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a  Federal  district  and  its  court  a  Federal  court,  within  the  meaning  of  the 
above  provision  authorizing  removal.1  The  accused  is  entitled  to  notice- 
of  removal  application  and  if  he  so  desires  may  be  brought  before  the  judge 
for  the  purpose  of  presenting  any  objections  which  he  may  have  to  the- 
making  of  the  order.  2  The  notice  must  be  reasonable  so  that  he  may 
employ  counsel  if  he  so  desires,3  and  should  state  the  time  and  place  of  the 
application.4  In  some  districts  the  judge  will  refuse  to  make  a  removal 
order  after  commitment  unless  the  application  is  accompanied  by  a  copy 
of  the  indictment,  b  The  requirement  of  conformity  to  State  procedure 
does  not  apply  to  the  proceeding  before  the  judge  for  the  removal  order 
and  he  acts  judicially  and  not  ministerially.  5% 

It  would  seem  that  the  various  questions  and  inquiries  open  for  investi- 
gation by  trie  commissioner  making  the  commitment  and  already  discusseds- 
are  open  also  to  the  district  judge  on  application  for  the  removal  order. 
The  crime  must  be  one  against  the  United  States,  and  the  district  court 
may  look  into  the  indictment,  where  one  has  been  found,  to  see  whether 
the  accused  is  charged  with  such  offense  and  whether  the  court  to  which 
a,  removal  is  sought  has  jurisdiction.  8  Hence  the  court  may  refuse  to  order 
removal  where  the  indictment  shows  that  the  offense  was  not  committed 
within  the  jurisdiction  where  it  was  found.s  In  such  case  even  the  consent 
of  the  prisoner  will  not  justify  removal.  io  If  the  indictment  is  bad  in 
substanceii  or  misrecites  the  offense,^  or  recites  an  impossible  offense,1^ 
removal  will  be  refused.  Defects  in  the  form  of  the  indictment  do  not 
prevent  removal,  as  these  may  be  properly  left  to  the  disposition  of  the 
court  where  the  offender  is  to  be  tried.14  The  indictment  is  a  prima  facie 
showing  that  the  crime  has  been  committed  at  the  place  alleged.15  Upon 
the  question  of  probable    cause  the  indictment  is  sufficient  to  sustain  a 

iBenson  v.   Henkel,   198   U.   S.   1,  oln  re  Buell,  3  Dill.  116,  Fed.  Cas. 

49  L.  ed.  919,  25  Sup.  Ct.  Rep.  569;  No.  2,102;    United  States  \.   Lee,   84 

Hyde  v.  Shine,  199  U.  S.  62,  50  L.  ed.  Fed.    626;    In   re    Belknap,    96   Fed. 

90.  614;    Price   v.  McCarty,  89   Fed.  84, 

2In  re  Beshears,  7'9  Fed.  70;  Unit-  32  C.  C.  A.   162;    In  re  Corning,  51 

ed   States   v.   Yarborough,    122    Fed.  Fed.  205. 

298.  ioUnited    States    v.    Connors,    111 

3United  States  v.  Yarborough,  122  Fed.  734. 

Fed.  296.  "In  re  Huntington,  68  Fed.  882. 

4Idem.  i2In   re   Richter,    100   Fed.    295. 

BUnited   States   v.   Price,   84   Fed.  ^United   States  v.   Pope,  24  Rev. 

636;  United  States  v.  White,  25  Fed.  Rec.  29,  Fed.  Cas.  No.  16,069. 

716.  14United  States  v.  Horner,  44  Fed. 

6%Tinsley  v.  Treat,  204  U.  S.  —  677;   Price  v.  MoCarty,   89  Fed.  84, 

51  L.  ed.  (Adv.  op.  p.  431.)  32  C.   C.  A.   163.     See   also,   United 

6  Supra,  note.M  States  v.  Yennie,  74  Fed.  221 ;  In  re 

sin  re  Buell,  3  Dill.  116,  Fed.  Cas.  Benson,  130  Fed.  486;  Hyde  v.  Shine, 
No.  2,102;  In  re  Doig,  4  Fed.  193;  199  U.  S.  62,  50  L.  ed.  90. 
United  States  v.  Horner,  44  Fed.  iBUnited  States  v.  Fowkes,  53  Fed. 
677;  In  re  Corning,  51  Fed.  205;  In  13,  3  C.  C.  A.  394.  See  also  Horner 
re  Greene,  52  Fed.  106;  United  v.  United  States,  143  U.  S.  207,  36  L. 
States  v.  Lee,  84  Fed.  626;  In  re  ed.  126,  12  Sup.  Ct.  Rep.  407;  United 
Belknap,  96  Fed.  614;  Tinsley  v.  States  v.  Rogers,  23  Fed.  658;  Tins- 
Treat,  204  U.  S.  — ,  51  L.  ed.  (Adv.  ley  v.  Treat,  204  U.  S.  — ,  51  L.  ed. 
op.  p.  432.)  (Adv.  op.  page  433.) 
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removal  order  in  the  absence  of  a  contradictory  showing.i6  But  evidence 
in  refutation  may  be  introduced.!  7  The  accused  is  entitled  to  have  the 
judgment  of  the  district  judge  as  to  the  existence  of  probable  cause,  in  the 
light  of  all  the  relevant  evidence  he  may  adduce.i'H  A  person  under  cus- 
tody in  one  Federal  district  may  with  the  consent  of  the  court  thereof,  be- 
removed  to  another  for  trial  on  another  charge.18 
[j]     Review  of  removal  order. 

Where  order  of  removal  issues  it  is  reviewable  only  on  habeas  corpus.. 
The  inquiry  is  whether  the  judge  making  the  order  had  jurisdiction 
and  not  whether  upon  the  merits  he  ought  to  have  made  it.i  Where  neither 
indictment  nor  evidence  shows  an  offense  against  the  United  States,  or  the 
offense  was  not  committed  or  triable  in  the  district  to  which  removal  is. 
sought,  there  is  a  want  of  jurisdiction  warranting  relief  on  habeas  corpus. a 
And,  conversely,  if  there  is  competent  evidence  of  an  offense  against  the 
United  States  and  of  the  identity  of  the  accused  and  probable  cause  to  be- 
lieve him  guilty,  habeas  corpus  will  not  lie  on  that  ground.  3  If  the 
district  judge  and  commissioner  refuse  relevant  evidence  offered  to  rebut 
the  prima  facie  showing  of  an  indictment,  the  Supreme  Court  will  vacate- 
the  order  of  removal  on  habeas  corpus ;4  But  not  if  he  or  the  commission- 
er receive  the  evidence,  and  order  removal  after  weighing  it.^/a 

[k]  —  right  to  discharge  on  denial  of  removal  warrant. 

On  denial  of  application  for  removal,  the  proper  course  is  to  discharge  the 
accused.  5  The  power  of  the  district  judge  thus  to  order  a  discharge,  upon 
denying  the  application  is  said  to  be  a  necessary  implication  from  this- 
section.  6 

§  1538.  — to  be  taken  before  nearest  officer  for  hearing — com- 
plaint to  be  attached  to  warrant. 

It  shall  be  the  duty  of  the  marshal,  his  deputy,  or  other  officer, 
who  may  arrest  a  person  charged  with  any  crime  or  offense,  to  take 
the  defendant  before  the  nearest  circuit  court  commissioner  or  the 
nearest  judicial  officer  having  jurisdiction  under  existing  laws  for 

i6In  re  Alexander,  1  Low.  Dec.  530,        2  Horner  v.  United  States,   143  U... 

Fed.   Cas.   No.    162.     See  cases   cited  S.  214,  36  L.  ed.  130,  12  Sup.  Ct.  Rep. 

underM  supra.  407;  Greene  v.  Henkel,  183  U.  S.  261,. 

17  In  re   Terrell,   51   Fed.    214;   In  46  L.  ed.  189,  22  Sup.  Ct.  Rep.  218; 

re  Wolf,  27  Fed.  606;  United  States  In  re  Greene,  52  Fed.  104. 
v.   Fowkes,  49   Fed.   50,   53   Fed.  13,        3Greene  v.  Henkel,  183  U.  S.  261,. 

3  C.  C.  A.  394;  In  re  Dana,  68  Fed.  46  L.  ed.  189,  22  Sup.  Ct.  Rep.  218; 

891  and  cases  cited.     Refusal  to  ad-  United  States  v.  Lantry,  30  Fed.  233. 
mit    such    evidence    is    available    on        4rfinsley   v.   Treat,   204   U.   S.  — , 

habeas  corpus;  Tinsley  v.  Treat,  204  51  L.  ed.  —  (Adv.  op.  p.  430.) 
U.  S.  — ,  51  L.  ed.  —    (Adv.  op.  p.        4HHyde  v.  Shine,  199  U.  S.  84,  85, 

430.)  50  L.  ed.  97,  98. 

"^Tinsley  v.  Treat,  204  U.  S.  — .        sin  re  Corning,  51  Fed.  205;  Unit-- 

51  L.  ed.   (Adv.  op.  p.  433.)  ed  States  v.  Lee,  84  Fed.  626;  United 

isBeavers   v.   Haubert,    198   U.    S.  States   v.    Karl  in,   85    Fed.    963;.  In> 

77,  49  L.  ed.  950,  25  Sup.   Ct.  Rep.  re  Wood,  95  Fed.   288.     See  also  In 

573.  re  James,  18  Fed.  853;  In  re  Dana,. 

iGreene  v.  Henkel,  183  U.  S.  261,  68  Fed.  887,  904. 
46  L.  ed.  189,  22  Sup.  Ct.  Rep.  218.  eUnited  States  v.  Lee,  84  Fed.  626  j. 

United  States  v.  Bra wner,  7  Fed.  88. 
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a  hearing,  commitment,  or  taking  bail  for  trial,  and  the  officer  or 
magistrate  issuing  the  warrant  shall  attach  thereto  a  certified  copy 
of  the  complaint,  and  upon  the  arrest  of  the  accused,  the  return  of 
the  warrant,  with  a  copy  of  the  complaint  attached,  shall  confer 
jurisdiction  upon  such  officer  as  fully  as  if  the  complaint  had 
originally  been  made  before  him,  and  no  mileage  shall  be  allowed 
any  officer  violating  the  provisions  hereof. 

Part  of  §  1,  act  August  18,  1894,  c.  301,  28  Stat.  416,  U.  S.  Comp. 
Stat.  1901,  p.  717. 

The  above  was  a  proviso  annexed  to  a  sundry  civil  appropriation  act. 
United  States  commissioners  now  discharge  the  functions  of  the  circuit 
court  commissioners  mentioned  in  this  section.  8 

§  1539.     Removal  of  bankrupt  from  one  district  to  another. 

Whenever  a  warrant  for  the  apprehension  of  a  bankrupt  shall 
have  been  issued,  and  he  shall  have  been  found  within  the  juris- 
diction of  a  court  other  than  the  one  issuing  the  warrant,  he  may 
be  extradited  in  the  same  manner  in  which  persons  under  indict- 
ment are  now  extradited  from  one  district  within  which  a  district 
court  has  jurisdiction  to  another. 

§  10  of  act  July  1,  1898,  v.  541,  30  Stat.  549,  TJ.  S.  Comp.  Stat.  1901, 
p.   3426. 

The  foregoing  is  from  the  bankruptcy  act  of  1898. 

§  1540.     Removal  of  offenders  to  and  from  the  Phillipine  Islands. 

The  provisions  of  section  ten  hundred  and  fourteen  of  the  Re- 
vised Statutes,10  so  far  as  applicable,  shall  apply  throughout  the 
United  States  for  the  arrest  and  removal  therefrom  to  the  Philip- 
pine Islands  of  any  fugitive  from  justice  charged  with  the  com- 
mission of  any  crime  or  offense  against  the  United  States  within 
the  Philippine  Islands,  and  shall  apply  within  the  Philippine 
Islands  for  the  arrest  and  removal  therefrom  to  the  United  States 
of  any  fugitive  from  justice  charged  with  the  commission  of  any 
crime  or  offense  against  the  United  States.  Such  fugitive  may, 
by  any  judge  or  magistrate  of  the  Philippine  Islands,  and  agreeably 
to  the  usual  mode  of  process  against  offenders  therein,  be  arrested 
and  imprisoned,  or  bailed,  as  the  case  may  be,  pending  the  issuance 
of  a  warrant  for  his  removal  to  the  United  States,  which  warrant 
it  shall  be  the  duty  of  a  judge  of  the  court  of  first  instance  season- 
ably to  issue,  and  of  the  officer  or  agent  of  the  United  States  desig- 
nated for  the  purpose  to  execute.    Such  officer  or  agent,  when  en- 

sAnte,  §  672.  lOAnte,  §  1539. 
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gaged  in  executing  such  warrant  without  the  Philippine  Islands, 
shall  have  all  the  powers  of  a  marshal  of  the  United  States  so 
far  as  such  powers  are  requisite  for  the  prisoners  safe-keeping  and 
the  execution  of  the  warrant. 

Act  February  9,  1903,  c.  529,  32  Stat.  806,  U.  S.  Comp.  Stat.  1905,  p. 
164. 

§  1541.    Arrest  and  bail  of  persons  found  operating  illicit  dis- 
tillery. 

Where  any  marshal  or  deputy  marshal  of  the  United  States 
within  the  district  for  which  he  shall  be  appointed  shall  find  any 
person  or  persons  in  the  act  of  operating  an  illicit  distillery,  it  shall 
be  lawful  for  such  marshal  or  deputy  marshal  to  arrest  such  person 
or  persons,  and  take  him  or  them  forthwith  before  some  judicial 
officer  named  in  section  one  thousand  and  fourteen  of  the  Re- 
vised Statutes,12  who  may  reside  in  the  county  of  arrest  or  if  none, 
in  that  nearest  to  the  place  of  arrest,  to  be  dealt  with  according 
to  the  provisions  of  sections  ten  hundred  and  fourteen,  ten  hundred 
and  fifteen,  ten  hundred  and  sixteen13  of  the  said  Revised  Statutes. 
§  9,  act  March  1,  1879,  c.  125,  20  Stat.  341,  TJ.  S.  Comp.  Stat.  1901, 
p.  718. 

§  1542.     United  States  commissioners  may  arrest  for  internal  rev- 
enue violations. 

Warrants  of  arrest  for  violations  of  internal  revenue  laws  mav 
be  issued  by  United  States  commissioners  upon  the  sworn  com- 
plaint of  a  United  States  district  attorney,  assistant  United  States 
district  attorney,  collector  or  deputy  collector  of  internal  revenue, 
or  revenue  agent  or  private  citizen,  but  no  such  warrant  of  arrest 
shall  be  issued  upon  the  sworn  complaint  of  a  private  citizen  unless 
first  approved  in  writing  by  a  United  States  district  attorney. 

Part  of  §  19,  act  May  28,  1896,  c.  252,  29  Stat.  184,  U.  S.  Comp.  Stat. 
1901,  p.  717. 

§  1543.    Excessive  bail  prohibited. 

Excessive  bail  shall  not  be  required. 

Part  of  8th  Amendment,  U.  S.  Constitution. 
The  amendment  is  given  in  full  in  a  subsequent  chapter  of  this  Code.n 

"Ante,  §  1537.  "See  post,  §  1608. 

"Post  §§  1544,  1545. 
Fed.  Proc— 82.  1297 


I  1544  ARREST  AND  BAIL.  [Code  Fed. 

It  is  a  limitation  upon  the  Federal  government  and  not  upon  the  States.i5 
to  require  more  bail  than  the  defendant  can  give  has  been  held  a  require- 
ment of  excessive  bail.16 

§  1544.    Bail  admitted  in  cases  not  capital. 

Bail  shall  be  admitted  upon  all  arrests  in  criminal  cases  where 
the  offense  is  not  punishable  by  death ;  and  in  such  cases  it  may  b& 
taken  by  any  of  the  persons  authorized  by  the  preceding  section1  b 
to  arrest  and  imprison  o£Eenders.[a]"[o:l 

R.  S.  §  1015,  U.  S.  Comp.  Stat.  1901,  p.  718. 

[a]    Bail,  when  allowed — power  to  take. 

Under  the  above  section  bail  may  be  admitted  by  a  commissioner  upon 
all  arrests  in  criminal  cases  where  the  offense  is  not  punishable  by  death.  V> 
The  Federal  laws  proceed  upon  the  theory  of  permitting  bail  until  the  ac- 
cused has  been  adjudged  guilty  by  a  court  of  last  resort.20  The  power  is 
allowed  under  the  section  only  in  cases  of  violations  of  United  States 
laws*  and  is  limited  to  the  taking  of  security  for  the  appearance  of  the 
accused  at  the  time  and  place  set  for  trial,  and  not  for  the  appearance 
from  day  to  day.2  It  applies  only  to  bail  before  conviction.3  Although  a 
party  has  forfeited  his  right  to  bail  by  absconding  he  may  still  be  let  to 
bail  if  there  be  »  delay  in  the  trial.*  He  may,  however,  be  required  to 
give  additional  security,B  and  cannot  demand  bail  as  a  matter  of  right.* 
While  bail  cannot  be  ordinarily  granted  in  extradition  cases  it  cannot  be 
said  that  the  circuit  court  may  not  under  special  circumstances  extend 
that  relief.'  It  has  been  granted  also  in  Chinese  deportation  cases.s  Tho 
court  cannot  grant  bail  in  a  case  without  power  to  do  so  by  law.9 
It  has  been  held  that  a  justice  of  the  peace  has  no  power  to  admit  to  bail 
after  commitment.  10  A  commissioner  may  release  on  bail  at  any  time 
before  warrant  of  removal.  11     It  has  been  held,  however,  that  a  commie- 

i5Pervear     v.     Commonwealth,     5  2United  States  v.  Case,  8  Blatchf. 

Wall.  480,  18  L.  ed.  610.     See  also,  250,  Fed.  Cas.  No.  14,742. 

Spies   v.  Illinois,   123  U.   S.   166,  31  3Hudson  v.  Parker,  156  U.  S.  285, 

L.  ed.  86,  8  Sup.  Ct.  Rep.  21,  22.  39  L.  ed.  427,  15  Sup.  Ct.  Rep.  450. 

isUnited  States  v.  Lawrence,  4  Cr.  < United  States  v.  Lee,  6  Phila.  96, 

C.  C.  518,  Fed.  Cas.  No.  15,577.  Fed.  Cas.  No.  8,180. 

i8Ante,  §  1537  5United  States  v.  Feely,  1  Brock. 

iott„j+1i    o+o+L.         t            „,  ti  255>   Fed.   Cas.  No.  15,082. 

*  IS "4  T  J^  1  nnT Tn%  3  £  •United  States  v.  Lee,  6  Phila.  96, 
S    483,  38  L.  ed.   1007,  10  Sup.   Ct.    Fed   Cag   No   g>180 

w,-        ,  „    ,        ,„  T7  „    ,„r         'Wright  v.  Henkel,  190  U.  S.  40, 

soHudsonv   Parker,  156  U  S   285,  47  L.  e|.  948)  23  s       'ct.  K       781. 

39  L.  ed.  424,  15  Sup.  Ct.  Rep.  450.  8In  re  Ah  Tai    125FFed.  19f. 

lUnited  States  v.  Hand,  6  McLean,        sUnited  States  v.  Hudson,  65  Fed. 

274,   Fed.   Cas.   No.    15,296;    Rice  v.  68. 

Ames,  180  U.  S.  377,  45  L.  ed.  582,        lOUnited  States  v.  Faw,  1  Cr.  C.  C. 

21    Sup.    Ct.    Rep.    406.     See    also,  486,  Fed.  Cas.  No.  15,078. 

Wright  v.  Henkel,   190  U.  S.  62,  47        nUnited      States      v.      Volz,      14 

L.  ed.  956,  23  Sup.  Ct.  Rep.  781.  Blacthf.   15,  Fed.  Cas.  No.   16,627. 
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sioner  has  no  power  to  take  a  recognizance  for  the  appearance  before  him- 
self at  a  future  day,  of  a  person  charged  with  a  crime  against  the  United 
States.12 

[b]  Recognizance  or  bail  bond. 

The  omission  in  the  undertaking  to  set  forth  that  the  defendant  had  been 
indicted  or  ordered  admitted  to  bail  is  not  fatal. i*  It  is  held  sufficient  if 
it  sets  forth  an  offense  punishable  under  the  United  States  laws  without 
stating  particulars.! 5  Where  the  examining  magistrate  acts  within  his 
jurisdiction  an  order  requiring  bail  and  a  bail  bond  are  not  void  although 
the  magistrate  may  have  erred  in  judgment  as  to  law  and  fact.is  Hence 
it  is  no  defense  in  a  bail  bond  that  the  information  or  indictment  was  de- 
fective or  described  no  offense."  Tlje  form  of  the  bail  bond  should  sub- 
stantially conform  to  the  requirements  of  the  law  of  the  State  where  the 
magistrate  is  sitting.18  It  is  held,  however,  that  it  need  not  show  on  its 
face  the  authority  of  the  commissioner  to  take  it,  or  that  he  had  jurisdic- 
tion.! 9  In  enforcing  a,  forfeited  bond  the  government  is  not  subject  to 
the  restrictions  of  the  State  law.!  The  undertaking  is  valid  although  not 
signed  by  the  parties. 2  The  signature  at  a  subsequent  time  does  not  make 
one  a  party  thereto  whose  name  does  not  appear  in  the  body  of  the  instru- 
ments A  single  recognizance  for  a  total  amount  is  void  where  separate 
recognizances  are  required. *  It  is  not  necessary  that  an  ordinary  bail  bond 
be  signed  in  the  presence  of  the  court.  It  apparently  may  be  taken  and 
acknowledged  by  the  clerk  of  the  district  court  duly  authorized  by  the 
judge.s  If  there  is  no  authorization  shown  it  is  presumed  to  be  taken 
under  the  immediate  direction  of  the  court.6  It  is  held  in  an  early  case 
that  money  cannot  be  taken  in  lieu  of  a  bail  bond.? 

[c]  Liability  on  bail  bond. 

When  the  defendant  fails  to  appear  and  the  bond  is  duly  estreated,  the 
United  States  acquire  a  perfect  cause  of  action  against  the  surety,  en- 

i2United  States  v.  Case,  8  Blatchf.  431,    Fed.    Cas.    No.    15,199;    United 

250,  Fed.  Cas.  No.  14.742.  States  v.  De  Grieff,  10  Reporter,  258, 

^United  States  v.  Dunbar,  83  Fed.  Fed.  Cas.  No.  14,935a;  United  States 

151,  27  C.  C.  A.  488.  v.  Atwill.  Fed.  Cas.  No.  14,475. 

"United  States  v.  Dennis,  1  Bond,        lUnited   States  v.  Insley,  54  Fed. 

103,  Fed.  Cas.  No.  14,  949.  221,  4  C.  C.  A.  296. 

"United  States  v.  Reese,  4  Sawy.        2TJnited  States  v.  Pickett,  1  Bond. 

629,  Fed.  Cas.  No.  16,138.  123,  Fed  Cas.  No.  16,043. 

i7United  States  v.  Reese,  4  Sawy.        3Idem. 
629,    Fed.    Cas.    No.    16,138;    United        4Unitel  States  v.  Goldstein,  1  Dill. 

States  v.  Evans,  2  Fed.  147,  2  Flip.  413,  Fed.  Cas.  No.  15,226. 
605;     United    States    v.     Stein,     13        5Hunt  v.   United   States,   63   Fed. 

Blatchf.    127,  Fed.   Cas.   No.   16,403;  569,  11  C.  C.  A.  340;  Hunt  v.  United 

Hardy  v.  United  States,  71  Fed.  158,  States,  61  Fed.  795,  10  C.  C.  A.  74. 
18  C.  C.  A.  22.  «United   States   v.    Evans,   2   Fed. 

isUnited  States  v.  Insley,  54  Fed.  147,  2  Flip.  605. 
221,  4  C.  C.  A.  296.  'United  States  v.  Faw,  1  Cr.  C.  C. 

iDUnited  States  v.  George,  3  Dill.  486,  Fed.  Cas.  No.  15,078. 

1299 


i  1545  ARREST   AND   BAIL.  [Code  Fed. 

forceable  in  the  proper  forum  upon  due  notice.'  Where,  however,  the 
surety  resides  in  another  district,  and  remains  in  such  district  his  personal 
liability  on  the  bond  cannot  be  established  in  any  other  placeio  and  two 
returns  nihil  to  a  writ  of  certiorari  in  the  district  in  which  the  bond  is 
filed  is  not  equivalent  to  personal  service  on  such  surety  in  the  district  of 
his  residence.il 

An  agreement  to  continue  the  case  for  an  indefinite  time  discharges  the 
bail."  So  also  the  bail  is  discharged  by  an  agreement  postponing  the  ap- 
pearance of  the  defendant."  Likewise  an  agreement  between  the  govern- 
ment and  the  defendant  which  allows  the  latter  to  leave  the  country, 
works  a,  release.!*  Where  the  defendant  forfeits  his  recognizance  a 
motion  in  arrest  of  judgment  will  not  be  heard  until  he  appears  and  submits 
to  the  jurisdiction.!  5  The  death  of  the  defendant  after  default  will 
not  exonerate  the  bail;  16  nor  will  the  subsequent  conviction  and  imprison- 
ment of  the  defendant  under  State  laws;i?  nor  conviction  and  imprison- 
ment by  the  authorities  of  a  State  to  which  a  person  out  on  bail  is  surren- 
dered upon  requisition  by  a  State  to  which  he  has  gone.  18  Interest  cannot 
be  recovered  on  the  bail  bond,  nor  any  amount  in  excess  of  the  penalty  and 
costs.!  9  The  sureties  have  no  right  of  action  against  the  accused  for  the 
amount  of  forfeited  bail,  in  the  absence  of  express  contract; 20  and  no  right 
to  subrogation  to  the  rights  of  the  United  States  as  provided  by  E.  S.  § 
3468,  respecting  the  sureties  on  other  bonds  to  the  government.! 

§  1545.     Bail  in  capital  cases. 

Bail  may  be  admitted  upon  all  arrests  in  criminal  cases  where 
the  punishment  may  be  death ;  but  in  such  cases  it  shall  be  taken 
only  by  the  Supreme  Court  or  a  circuit  court,  or  by  a  justice  of  the 
Supreme  Court,  a  circuit  judge,  or  a  judge  of  a  district  court,  who 
shall  exercise  their  discretion  therein,  having  regard  to  the  nature 
and  circumstance  of  the  offense,  and  of  the  evidence,  and  to  the 
usages  of  law. 

R.  S.  §  1016,  U.  S.  Comp.  Stat.  1901,  p.  718. 

»Kirk  v.  United  States,   124  Fed.  ed  States  v.  Erskine,  4  Cr.  C  C  499 

324;  Kirk  v.  United  States,  137  Fed.  1-ed.   Cas.  No.   15,057. 

75f„^-  ,         tt  ■.   ,  „,  "United  States  v.  Van  Fossen,  1 

loKirk  v.  United  States,  137  Fed.  Dill.  406,  Fed.  Cas.  No    16  607 

754-  "Idem. 

,J      o      V;  United  States,  137  Fed.  "Taylor  v.  Taintor,  16  Wall.  371, 

754.     See  also,  Kirk  v.  United  States,  21  L.  ed.  287 

124  Fed.  324  "United  States  v.  Brodhead,  127 

,"?fe  ,v-  United  States  9  Wall.  U.  S.  213,  32  L.  ed.  147,  8  Sup.  Ct. 

Id,  19  L.  ed.  541.  Hep.  1191. 

"United    States   v.    Backland,    33  aoUnited  States  v.  Ryder,  110  U. 

tiu  tt  -.  ,  c.  S-  737>  28  L-  ed-  3°8.  *  Sup-  Ct.  Rep. 

"Reese  v.  United  States,  9  Wall.    196 

13' \9T  \  f-J?\-  A  ,  .  lUnited  States  v.  Ryder,  110  U.  S. 

^  r  o=  £  F%te9  £  Askins'  4  Cr-  739'  28  L-  ed-  308>  4  Sup.  Ct.  Rep. 
C.  C.  98,  Fed.  Cas.  No.  14,471 ;  Unit-    190. 
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A  court  possessing  the  power  to  bail  prisoners  not  committed  by  itselt 
may  award  a  writ  of  habeas  corpus  for  the  exercise  of  that  power.  3 

§  1546.  Bail  on  appeal  to  Supreme  Court  from  highest  State  court. 
When  a  writ  of  error  is  issued  for  the  revision  of  the  judgment 
of  a  State  court,  in  any  criminal  proceeding  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authority  exercised  under, 
the  United  States,  or  where  any  title,  right,  privilege  or  immunity 
is  claimed  under  the  Constitution,  or  any  statute  of,  or  commission 
held  or  authority  exercised  under,  the  United  States,  the  defendant, 
if  charged  with  an  offense  that  is  bailable  by  the  laws  of  such  State, 
shall  not  be  released  from  custody  until  a  final  judgment  upon 
such  writ,  or  until  a  bond,  with  sufficient  sureties,  in  a  reasonable 
sum,  as  ordered  and  approved  by  the  State  court,  is  given;  and 
if  the  offense  is  not  so  bailable,  until  a  final  judgment  upon  the 
writ  of  error. 

R.  S.  §  1017,  U.  S.  Corop.  Stat.  1901,  p.  718. 

The  jurisdiction  of  the  Supreme  Court  on  error  to  State  courts  is  con- 
sidered elsewhere.  6 

§  1547.     Bail  on  appeal  to  Supreme  Court  from  circuit  and  dis- 
trict courts. 

Where  such  writ  of  error  [i.  e.,  from  a  circuit  or  district  court 
to  the  Supreme  Court  under  sections  5  and  6  of  circuit  court  of 
appeals  act  of  18917]  is  allowed  in  the  case  of  a  conviction  of  an  in- 
famous crime,  or  in  any  other  criminal  case  in  which  it  will  lie 
under  said  sections  5  and  6,  the  circuit  court,  or  district  court,  or 
any  justice  or  judge  thereof,  shall  have  power,  after  the  citation 
is  served,  to  admit  the  accused  to  bail  in  such  amount  as  may  be 
fixed. 

Clause  2  of  Supreme  Court  Rule  36,  promulgated  May  11,  1891. 

The  Supreme  Court  promulgated  Rule  36  upon  the  day  the  opinion  in 
In  re  ClaasenS  was  handed  down,  and  set  at  rest  some  questions  raised  in 
that  case.  That  decision  and  the  rule  virtually  serve  to  explain  each 
other.  9  The  Supreme  Court  has  since  held  that  the  power  to  admit  to  bail 
may  be  exercised  by  another  Supreme  Court  justice  than  the  one  assigned 
to  the  particular  circuit  and  one  not  strictly  speaking  a,  justice  or  judge 
of  the  circuit  or  district  court  from  which  the  appeal  is  taken.io 

3Ex  parte  Bollman,  4  Cranch,  75,        8140  U.  S.  200,  35  L.  ed.  409. 
2  L  ed  554  9Hudson  v.  Parker,  156  U.  S.  284, 

BAnte,  §  38.  39  L.  ed.  426,  15  Sup.  Ct.  Rep.  450. 

7 Ante,  §  42.  loibid. 
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§  1548.  — on  appeal  to  circuit  court  of  appeals. 

In  several  circuits  rules  have  been  framed  to  cover  the  same 
ground  as  rule  36  of  the  Supreme  Court  and  provide  for  the  letting 
to  bail  after  conviction  below  and  pending  the  appeal.  The  prac- 
titioner should  advise  himself  as  to  the  existence  of  such  a  rule  in 
any  particular  circuit. 
Author's  section. 

On  March  2,  1897,  such  a  rule  was  promulgated  for  the  sixth  circuit.12 
On  February  27,  1897,  a  similar  rule  was  adopted  in  the  eighth  circuit." 
And  on  June  11,  1897,  in  the  fifth  circuit.il  In  the  first  circuit  there  is  an 
amendatory  order  of  similar  import.iB  The  power  of  the  circuit  courts  of 
appeal  to  make  such  rules  would  seem  to  be  clear.i6 

§  1549.     Surrender  of  accused  by  his  bail. 

Any  party  charged  with  a  criminal  offense  and  admitted  to  bail 
may,  in  vacation,  be  arrested  by  his  bail,  and  delivered  to  the  mar- 
shal or  his  deputy  before  any  judge  or  other  officer  having  power 
to  commit  for  such  offense;  and  at  the  request  of  such  bail,  the 
judge  or  other  officer  shall  recommit  the  party  so  arrested  to  the 
custody  of  the  marshal,  and  indorse  on  the  recognizance,  or  certified 
copy  thereof,  the  discharge  and  exoneretur  of  such  bail;  and  the 
party  so  committed  shall  therefrom  be  held  in  custody  until  dis- 
charged by  due  course  of  law. 

R.  S.  §  1018,  U.  S.  Comp.  Stat.  1901,  p.  719. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1846.18  On  bail  being  given  the  sureties  may  at  any  time  thereafter  seize 
their  principal  and  deliver  him  up.i9  He  may  be  arrested  in  another  State 
and  removed  by  them.  20  Where  the  principal  on  his  release  on  bail  is 
arrested  by  the  State  authorities  the  sureties  have  no  right  to  habeas 
corpus  proceedings,  in  order  to  have  him  delivered  to  Federal  authorities. 
Where  the  Federal  authorities  do  not  insist  on  prior  jurisdiction  the  prin- 

i2Rule  38  circuit  court  of  appeals,  Hudson   v.   Parker,    156   U.    S.    282, 

sixth  circuit.     See  78  Fed.  evil;    90  39  L.  ed.  424,  15  Sup.  Ct.  Rep.  450. 
Fed.  cviii;  31  0.  C.  A.  ccxxviii.  is  Act  Aug.  8,   1846,  c.  98,   §  4,  9 

isRule  35  circuit  court  of  appeals,  Stat.  73. 
eighth  circuit,  78  Fed.  cxxx;  90  Fed.        19In  re  Gr.ice.  79  Fed.  632;  Taylor 

cxxx;   31  C.  C.  A.  cxxx.  v.   Taintor,   16  Wall.  371,  21   L.  ed. 

i<See  Rule  37,  90  Fed.  xevi;  31  C.  ?5"T  SeS   alSo   CosSTOve  v-   Winney, 

C.  A.  xcvi.  174  u-  s-  68>  43  L-  e<i.  899,  19  Sup. 

'i^See  90  Fed.  Ix;  31  C.  C.  A.  Ix.        ^o^Ton  Der  Ahe,  85  Fed.  962; 
icMoKmght  v.  United  States,  113    Taylor  v.  Taintor,  16  Wall.  371,  21 
Fed.  452,  51  C.  C.  A.  285.     Following    L.  ed.  287 
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cipal  and  sureties  cannot  complain.i     The  discharge  of  the  sureties  should 
be  entered  on  the  record.2 

§  1550.     When  increased  bail  required — commitment  for  want 
thereof. 

When  proof  is  made  to  any  judge  of  the  United  States,  or  othei 
magistrate  having  authority  to  commit  on  criminal  charges  as 
aforesaid,  that  a  person  previously  admitted  to  bail  on  any  such 
charge  is  about  to  abscond,  and  that  his  bail  is  insufficient,  the 
judge  or  magistrate  shall  require  such  person  to  give  better  se- 
curity, or,  for  default  thereof,  cause  him  to  be  committed  to 
prison;  and  an  order  for  his  arrtst  may  be  indorsed  on  the  for- 
mer commitment,  or  a  new  warrant  therefor  may  be  issued,  by 
such  judge  or  magistrate,  setting  forth  the  cause  thereof. 
R.  S.  §  1019,  U.  S.  Comp.  Stat.  1901,  p.  719. 

The  above  section  was  originally  enacted  in  1846.*  Where  the  bond 
is  in  any  way  insufficient  or  irregular  the  commissioner  or  other  committing 
magistrate   may  have  the  defendant   arrested  under  the   above  section.5 

§  1551.     When  penalty  of  recognizances  may  be  remitted. 

When  any  recognizance  in  a  criminal  cause,  taken  for,  or  in,  or 
returnable  to,  any  court  of  the  United  States,  is  forfeited  by  a 
breach  of  the  condition  thereof,  such  court  may,  in  its  discretion, 
remit  the  whole  or  a  part  of  the  penalty,  whenever  it  appears  to  the 
court  that  there  has  been  no  willful  default  of  the  party,  and  that 
a  trial  can,  notwithstanding,  be  had  in  the  cause,  and  that  public 
justice  does  not  otherwise  require  the  same  penalty  to  be  enforced. 
R.  S.  §  1020,  U.  S.  Comp.  Stat.  1901,  p.  719. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act 
of  1839.'  The  penalty  of  a  recognizances  has  been  remitted  where  the 
defendant,  though  not  appearing  on  the  day  named,  put  in  an  appearance 
at  the  same  term. 8  It  has  been  remitted  also  even  where  the  delay  has 
been  prejudicial  to  the  government,  if  there  has  been  no  collusion  between 
the  defendant  and  his  sureties.9  Sureties  also  have  been  released  where 
the  defendant,  prosecuted  for  a  misdemeanor,  departed  without  leave  during 

iln  re  Fox,  51  Fed.  427.  'Act   Feb.   28     1839,   c.  36,   §  6,  5 

2United  States  v.  Stevens,  16  Fed.  Stat.  322. 

101.  8TJnited  States  v.  Barger,  20  Fed. 

4Act  Aug.  8,  1846,  c.  98,  §  6,  9  Stat.  500. 

73.  9United     States     v.     Duneant     10 

5United  States  v.  Ebbs,  49  Fed.  Pittsib.  L.  J.  41,  Fed.  Cas.  No.  15,004. 
151. 

1303 


i  1552  ARREST  AND  BAIL.  [Code  FeeL 

his  trial,  the  latter  resulting  in  his  acquittal."  If  however  there  is  good 
reason  to  believe  the  accused  is  guilty  default  will  not  be  set  aside.!  i 
Neither  will  it  be  set  aside  on  the  ground  that  the  party  when  called  was 
in  custody  of  a  State  officer  on  a  criminal  charge.!  2  The  entering  of  judg- 
ment on  the  recognizance  is  not  final  and  may  be  set  aside.!  3  When  appli- 
cation for  relief  is  made  under  the  above  section  after  there  has  been  a. 
forfeiture  of  the  recognizance  it  must  be  addressed  to  the  court  which  ad- 
judged the  forfeiture  and  in  which  alone  is  lodged  discretion  to  grant 
relief.!* 

§  1552.     Special  bail  in  suits  for  duties  and  penalties. 

In  all  suits  or  prosecutions  for  the  recovery  of  duties  or  pecuniary 
penalties  prescribed  by  the  laws  of  the  United  States,  commenced  in 
any  State  where,  by  the  laws  thereof,  imprisonment  for  debt  shall 
not  have  been  abolished,  the  person  against  whom  process  is  issued 
shall  be  held  to  special  bail,  subject  to  the  rules  which  prevail  in 
civil  suits  in  which  special  bail  is  required. 
R.  S.  §  942,  U.  S.  Comp.  Stat.  1901,  p.  69a. 

It  has  been  held  that  a  civil  action  is  understood  to  be  the  usual  form 
for  recovering  these  penalties.  16  Where  imprisonment  for  debt  is  abolished 
by  the  State  in  certain  cases  only,  it  is  not  abolished  within  the  meaning 
of  the  above  section.!  7  If,  when  the  action  is  pending,  the  State  legislature 
abolishes  imprisonment  for  debt  the  prisoner  cannot  be  required  to  give  spe- 
cial bail,  and  the  sureties  on  appearance  bail  may  on  motion  be  dis- 
charged.! 8  Where  bail  may  be  demanded  the  refusal  of  the  defendant  to 
make  such  demand  justifies  the  marshal  in  committing  him."  The  above 
section  requires  only  that  the  same  grounds  shall  exist  for  the  arrest  of 
a  defendent  as  are  necessary  for  such  action  in  the  State  court;  and  not. 
that  the  necessary  papers  be  verified  before  the  identical  officers  authorized 
by  such  laws  to  make  verification.  20 

§  1553.     Defendant  giving  bail  in  one  district  committed  in  an- 
other— discharge  of  bail. 

When  a  defendant  who  has  procured  bail  to  respond  to  the 
judgment  in  a  suit  in  any  court  of  the  United  States  dn  any  dis- 
trict is  afterward  arrested  in  any  other  district,  and  is  committed 

lOUnited     States     v.     Santos,     5  "United  States  v.  Elliot,  14  Am. 

Blatchf.  104,  Fed.  Gas.  No.  16,222.  Law  Rev.  247,  Fed.  Oas.  No.  15,043. 

"United  States  v.  Mercer,  Deady,  "Catherwood   v.    Gapete,   2   Curt. 

502,  Fed.  Cas.  No.  15,758.  94,  Fed.  Cas.  No.  2,513. 

"United    States    v.    Strieker,    12  "Gray  v.  Munroe,  1  McLean,  528, 

Blatchf.  389,  Fed.  Gas.  No.  16,410.  Fed.  Oas.  No.  5,724. 

"United     States    v.    Duncan,    10  "Palmer  v.  Allen,  7  Cranch,  550,  3 

Pittsb.  L.  J.  41,  Fed.  Cas.  No.  15,004.  L.  ed.  436. 

"United  States  v.  McGlashen,  66  20  Fulton  v.  Gilmore,  2  Flipp.  260, 

Fed.  538.  Fed.  Cas.  No.  5,154. 
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to  a  jail,  the  use  of  which  had  been  ceded  to  the  United  States 
for  the  custody  of  prisoners,  the  judge  of  the  court  wherein  the  suit 
in  which  the  defendant  has  so  procured  bail  is  depending,  shall,, 
at  the  request  of  the  bail,  order  that  such  defendant  be  held  in  said 
jail,  in  the  custody  of  the  marshal  of  the  district  in  which  it  is. 
The  said  marshal,  upon  the  delivery  of  such  order,  duly  authenti- 
cated, shall  receive  such  person  into  his  custody,  and  thereupon 
be  chargeable  for  an  escape,  and  shall  forthwith  make  a  certificate,, 
under  his  hand  and  seal,  of  such  commitment,  and  transmit  the 
same  to  the  court  from  which  the  order  issued,  and,  if  required, 
shall  make  and  deliver  to  such  bail,  or  to  his  attorney,  a  duplicate 
thereof.  Upon  the  return  of  such  certificate,  the  court  which  made 
the  said  order,  or  any  judge  thereof,  may  direct  that  an  exoneretur 
be  entered  upon  the  bail  piece,  where  special  bail  shall  have  been, 
found,  or  otherwise  discharge  such  bail. 
R.  S.  §  943,  U.  S.  Comp.  Stat.  1901,  p.  693. 

The  above  section  was  originally  enacted  in  1799,1  and  seems  to  refer  to> 
bail  in  civil  cases. 

§  1554.  — such  defendant  held  until  judgment  and  sixty  days 
thereafter. 

When  a  defendant  is  committed  by  virtue  of  the  order  provided 
in  the  preceding  section,3  he  shall,  unless  sooner  discharged  by  law,, 
be  holden  in  jail  until  final  judgment  is  rendered  in  the  suit  in 
which  he  procured  bail  as  aforesaid,  and  sixty  days  thereafter,  if 
such  judgment  is  rendered  against  him,  in  order  that  he  may  be- 
charged  in  execution,  which  may,  in  such  cases,  be  directed  to  and. 
served  by  the  marshal  in  whose  custody  he  is. 
E.  S.  §  944,  U.  S.  Comp.  Stat.  1901,  p.  694. 
The  above  section  was  first  enacted  in  1799.* 

§  1555.     Bail  and  affidavits  taken  by  commissioners  in  civil  cases. 

Bail  and  affidavits,  when  required  or  allowed  in  any  civil  cause 

in  any  circuit  or  district  court,  may  be  taken  by  a  commissioner 

of  the  circuit  court  for  the  district;  and  such  acknowledgments  of 

lAct  Mar.   3,   1799,  c.   32,   §   1,   1        *Act  Mar.  2,  1799,  c.  32,  §  3,  1  Stat 
Stat.   727.'  727. 

3 Ante,  §  1553. 
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bail  and  affidavit  shall  have  the  same  effect  as  if  taken  before  any 
judge  of  such  courts. 

R.  S.  §  945,  U.  S.  Comp.  Stat.  1901,  p.  694. 

The  office  of  circuit  court  commissioners  was  abolished  by  act  of  1896 
as  amended  in  1901,  and  the  powers  heretofore  vested  in  such  commissioners 
are  now  vested  in  United  States  commissioners.5  They  are  otherwise  em- 
powered to  administer  oaths.s  An  appeal  bond  in  admiralty  may  be  taken 
before  a  United  States  commissioner  in  absence  of  rule  of  court  providing 
otherwise.  7  A  commissioner  may  take  affidavits  in  conformity  with  State 
laws  in  civil  cases,'  but  a  commissioner  in  one  circuit  has  been  held  to 
have  no  power  to  authenticate  a  stipulation  to  take  effect  in  another  cir- 
cuit. 9 

§  1556.     Calling  of  bail  in  Kentucky. 

When  a  bail  bond  is  given  for  the  appearance  of  any  person  to 
answer  in  the  district  or  circuit  court  for  the  district  of  Kentucky, 
the  clerk  of  such  court  shall  call  the  party  at  the  time  he  is  bound 
to  appear.  If  the  party  fails,  the  clerk  shall  enter  such  failure 
on  his  minutes,  and  on  said  entry  judgment  may  afterward  be 
made  of  record  by  the  court;  but  if  the  party  appears,  the  clerk  shall 
take  another  bond,  with  sureties  similar  to  the  first,  for  further 
appearance  at  the  next  succeeding  term  of  the  court,  and  if  the 
party  fails  to  give  such  other  bond  and  surety,  he  shall  stand  com- 
mitted by  order  of  the  clerk  until  he  complies. 
R.  S.  §  946,  U.  S.  Comp.  Stat.  1901,  p.  694. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1862.il     Kentucky  is  now  divided  into  two  districts.12 

§  1557.     When  clerks  may  take  recognizances  of  special  bail  de 
bene  esse. 
Eecognizanees  of  special  bail  may  be  taken  de  bene  esse  by  the 
clerks  of  the  circuit  and  district  courts,  in  the  absence  or  in  case  of 
the  disability  of  the  judges,  in  any  action  depending  in  either  of 
the  said  courts,  where  special  bail  is  demandable. 
R.  S.  §  947,  U.  S.  Comp.  Stat.  1901,  p.  694. 

BAnte,  §  672.  sSawyer  v.  Oakman,  11  Blatchf.  65, 

«Ante,  §  676.  Fed.  Cas.  No.   12,403. 

7The   Canary,  No.  2,  22  Fed.  536.        nAct  May  15,  18«2,  c  71,  §  10,  12 
sFulton  v.  Gilmore,  2  Flip.  260,  10    Stat.  387 
Chic.  L.  N.  108,  Fed.  Ca».  No.  5,154.  12 Ante,  §  269. 
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The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1792.14 

§  1558.    Imprisonment  for  debt. 

No  person  shall  be  imprisoned  for  debt  in  any  State,  on  process 
issuing  from  a  court  of  the  United  States,  where,  by  the  laws  of 
such  State,  imprisonment  for  debt  has  been  or  shall  be  abolished. 
And  all  modifications,  conditions,  and  restrictions  upon  imprison- 
ment for  debt,  provided  by  the  laws  of  any  State  shall  be  applica- 
ble to  the  process  issuing  from  the  courts  of  the  United  States  to 
be  executed  therein;  and  the  same  course  of  proceedings  shall  be 
adopted  therein  as  may  be  adopted  in  the  courts  of  such  State. 
R.  S.  §  990,  U.  S.  Comp.  Stat.  1901,  p.  709. 

Under  the  bankruptcy  act  of  189816  the  court  may  imprison  bankrupts 
to  compel  a,  surrender  of  the  bankrupt's  estate  and  this  power  appears  to 
be  an  exception  to  the  above  section.  1 7  The  section  applies  only  to  civil 
cases. is  Its  applicability  to  cases  in  which  the  United  States  are  parties 
has  been  questioned.19  The  right  to  imprison  for  debt  has  been  greatly 
restricted  in  modern  practice.  The  proceedings  in  all  cases  of  arrest  on 
mesne  process  must  conform  to  the  State  law.  20  A  debtor  is  not  liable 
to  arrest  on  Federal  process  unless  liable  to  arrest  under  the  State  laws.i 
Hence  where  a  State  law  does  not  allow  imprisonment  for  debt  after  the 
debtor  has  surrendered  his  property,  he  cannot  be  arrested  on  Federal  court 
process.2  Where  a  State  law  modifies  imprisonment  for  debt  the  modifica- 
tion is  adopted  by  Federal  courts.  3  So  also  where  the  State  law  puts  re- 
strictions on  imprisonment.*  A  State  court  however  has  no  authority 
under  a  State  insolvent  law  to  release  from  jail  one  held  on  bail  under  a 
judgment  rendered  in  an  action  at  law  by  »  Federal  court.5  The  above 
section  does  not  affect  the  power  of  the  court  to  issue  a  warrant  of  arrest 
as  process  for  compelling  defendants  to  respond  to  a  claim  for  unliquidated 
damages.s     But  an  action  for  a  penalty  is  a  civil  action  since  a  penalty 

"Act   May   8,    1792,   c.   36,    §    10,  iGray  v.   Monroe,  1  McLean,  528, 

1  Stat.  278.  Fed.  Cas.  No.  5,724;  Wilber  v.  Inger- 

i6See  post,  §  2201.  soil,   2   McLean,   322,   Fed.   Cas.   No. 

iTRipon  Knitting  Works  v.  Schrei-  17,632;  Mallory  Mfg.  Co.  v.  Fox,  20 

ber   101  Fed   816  ^ed.  409.     See  also  Nelson,  Morris  & 

i'.t  "t.  _i        k   v  a    OKB     t„    Co.  v.  Hill,  89  Fed.  477. 

isLow  v.  Durfee,  5  Fed.  256;    In        2Moan       wihnarth    3  Wood   &  M. 

re    Sawborn,    52    Fed.    583;    United  Fed    Cas    Nq 

States  v.   Hewes,   Crabbe,   30/,   Fed.        ^  v_  ^^  g  Ffid    256.  Unit. 

Cas.  No.  15,359.  ed  gtateg  y  Tet]oWj  2  Low.  159,  Fed. 

"United  States  v.  Hewes,  Crabbe,  c^g.    n0_    16,456.     See    also    Cather- 

307,    Fed.    Cas.    No.    15,359;    United  woo(i  v.  Gapete,  2  Curt.  94,  Fed.  Cas. 

States  v.   Tetlow,  2  Low.   159,   Fed.  jf0   2,513. 
Cas.  No.  16,456.  4Stroheim  v.  Deimel,  73  Fed.  430. 

20ln  re  Bergen,  2  Hughes,  513,  Fed.        5Sadlier    v.    Fallen,    2    Curt.    190, 

Cas.    No.    1,338;    Low   v.    Durfee,   5  Fed.  Cas.  No.  12,209. 
Fed.  256.  6BoIden  v.  Jensen,  69  Fed.  745. 
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when  incurred  becomes  a  debt  and  a  bench  warrant  will  not  issue  in  such  a. 
case  where  the  State  law  prohibits  imprisonment  for  debt.  1  The  limitation 
is  held  to  apply  as  well  to  admiralty  courts  as  to  others. 8  Although  it  has. 
been  held  that  that  portion  of  the  above  section  which  adopted  the  State 
law  "concerning  the  modifications,  conditions  and  restrictions  upon  impris- 
onment for  debt"  does  not  apply  to  process  in  admiralty  suits.  9  The- 
papers  for  the  arrest  of  a  debtor  may  be  verified  before  a  Federal  commis- 
sioner as  well  as  before  a  State  officer.  10 

§  1559.  —  right  and  proceedings  as  to  discharge  same  as  in  State- 
court. 

When  any  person  is  arrested  or  imprisoned  in  any  State,  on 
mesne  process  or  execution  issued  from  any  court  of  the  United 
States,  in  any  civil  action,  he  shall  be  entitled  to  discharge  from 
such  arrest  or  imprisonment  in  the  same  manner  as  if  he  were  so 
arrested  and  imprisoned  on  like  process  from  the  courts  of  such 
State.  The  same  oath  may  be  taken,  and  the  same  notice  thereof" 
shall  be  required,  as  may  be  provided  by  the  laws  of  such  State,, 
and  the  same  course  of  proceedings  shall  be  adopted  at  may  be- 
adopted  in  the  courts  thereof.  But  all  such  proceedings  shall  be- 
had  before  one  of  the  commissioner  of  the  circuit  court  for  the 
district  where  the  defendant  is  so  held. 
R.  S.  §  991,  U.  S.  Comp.  Stat.  1901,  p.  709. 

The  powers  formerly  exercised  by  circuit  court  commissioners  are  vested 
in  United  States  commissioners.! 2  Elsewhere  will  be  found  provisions 
of  law  for  the  discharge  of  debtors  imprisoned  under  judgment  in  favor  of 
the  United  States.  13  This  and  the  previous  section  contemplate  that  a 
defendant  shall  be  subject  to  imprisonment  and  discharged  therefrom  by 
Federal  courts  under  the  same  circumstances  and  in  the  same  way  as 
under  State  laws.!*  This  section  does  not,  however,  adopt  State  laws 
prospectively.!  5  It  is  obligatory  on  sheriffs  and  no  discharge  from  jail 
under  a  State  law  not  in  conformity  therewith  will  exonerate  the  sheriff.!  6 
A  prisoner  held  under  Federal  process  cannot  be  discharged  by  a  State- 

'United  States  v.  Younger,  92  Fed.        lOFulton  v.  Gilmore,  2  Flipp.  260,. 

672.  Fed.  Cas.  No.  5,154. 

8The  Kentucky,  4  Blatehf.  446,  12 Ante,  §  672. 
Fed.  Cas.  No.  7,717;  Louisiana  Ins.  "Post,  §  1607. 
Co.  v.   Niekerson,  2  Low.  310,   Fed.        !4Low  v.  Durfee,  5  Fed.  256;  Unit- 

Cas.  No.  8,539;  Fry  v.  Cook,  8  Chic,  ed  States  v.  Tetlow,  2  Low.  159,  Fed. 

L.  N.  286,  14  Fed.  424,  Fed.  Cas.  No.  Cas.  No.  16,456. 

5,138;  The  Blanche  Page,  16  Blatehf.        i5In  re  Freeman,  2  Curt,  491,  Fed. 

1,  Fed.  Cas.  No.  1,524.  Cas.  No.  5,083;   Campbell  v.  Hadley,. 

sHanson   v.    Fowle,    1    Sawy.   497,  1  Spr.  470,  Fed.  Cas.  No.  2,358. 
Fed.  Cas.  No.  6,041.  leMcNutt  v.  Bland,  2  How.  9,  11 

L.  ed.  159. 
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officer  acting  under  State  law."  Where,  however,  the  United  States  sues 
for  a  penalty,  its  judgment  can  be  enforced  only  by  process  under  State 
law,  and  »  discharge  under  a  State  law  will  be  valid.18  A  discharge  under 
this  section  cannot  be  granted  without  a  strict  compliance  with  the  State 
llaw.is 

§  1560.  —  same  right  to  privilege  of  jail  limits. 

Persons  imprisoned  on  process  issuing  from  any  court  of  the 
United  States  in  civil  actions,  as  well  at  the  suit  of  the  United 
States  as  at  the  suit  of  any  person,  shall  be  entitled  to  the  same 
privileges  of  the  yards  of  the  respective  jails  as  persons  confined 
in  like  eases  on  process  from  t^e  courts  of  the  respective  States  are 
entitled  to,  and  under  the  like  regulations  and  restrictions. 
R.  S.  §  992,  U.  S.  Comp.  Stat.  1901,  p.  709. 

Where  a  bond  is  required  under  the  State  law  for  jail  limits,  the  sheriff 
is  bound  to  take  such  bond  from  a  prisoner  confined  under  process  from  a 
Federal  court.i  The  marshal,  however,  is  not  liable  for  the  escape  of  a 
prisoner  whom  he  has  committed  to  a  State  jail.  2 

§  1561.     Penalty  for  allowing  prisoners  to  escape. 

Whenever  any  marshal,  deputy  marshal,  ministerial  officer,  or 
other  person,  has  in  his  custody  any  prisoner  by  virtue  of  process 
issued  under  the  laws  of  the  United  States  by  any  court,  judge  or 
commissioner,  and  such  marshal,  deputy  marshal,  ministerial  of- 
ficer, or  other  person,  voluntarily  suffers  such  prisoner  to  escape, 
he  shall  be  fined  not  more  than  two  thousand  dollars,  or  imprisoned 
for  a  term  not  more  than  two  years,  or  both. 
R.  S.  §  5409,  U.  S.  Comp.  Stat.  1901,  p.  3658. 

The  above  section  was  originally  enacted  in  I860.* 

§  1562.  —  applies  to  prisoners  charged  as  well  as  convicted. 

The  preceding  section  shall  be  construed  to  apply  not  only  to 

i7McNutt  v.  Bland,  2  How.  9,  11  159,   Fed.  Cas.  No.   16,456.     But  see 

L.  ed.  159,  Bank  v.  Tyler,  4  Pet.  366,  United  States  v.  Hewes,  Crabbe,  307, 

7   L.   ed.   888;    Duncan   v.   Darst,    1  Fed.  Cas.  No.  15,359. 

How.  301,  11  L.  ed.  139;  Catherwood  isMoran  v.   Secord,   15  Fed.  509; 

v.  Gapete,  2  Curt.  94,  Fed.  Cas.  No.  See  also  Low  v.  Durfee,  5  Fed.  256. 

2,513;   In  re  Hopkins,   2   Curt.   567,  lUnited  States  v.,  Noah,  1  Paine, 

Fed.  Cas.  No.  6,683.     See  also  In  re  368,  Fed.  Cas.  No.  15,894. 

Freeman    2  Curt.  494,  Fed.  Cas.  No.  2Randolph  v.  Donaldson,  9  Craneh, 

5,083.  76,  3  L  ed.  662. 

isstearns     v.     United     States,     2  <Act  June  21,  1860,  c.  164,  12  Stat. 

Paine,  300,  Fed.  Cas.  No.  13,341.     See  69. 
also  United  States  v.  Tetlow,  2  Low. 
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eases  in  which  the  prisoner  who  escaped  was  charged  or  found 
guilty  of  an  offense  against  the  laws  of  the  United  States,  but  also 
to  cases  in  which  a  prisoner  may  be  in  custody  charged  with  of- 
fenses against  any  foreign  government  with  which  the  United 
States  have  treaties  of  extradition. 

R.  S.  §  5410,  U.  S.Comp.  Stat.  1901,  p.  3669. 
The  above  section  was  first  enacted  in  1860.5 

5  Act  June  21,  1860,  c.  164,  12  Stat. 
69. 
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CHAPTER  48. 

CRIMINAL  PROCEDURE  IN  GENERAL| 

§  1570.     Constitutional  guaranty  as  to  trial  and  place  thereof,  etc. 

§  1571.  Presentment  or  indictment  when  required — double  jeopardy — 
accused  as  witness  against  himself. 

§  1572.     Twelve  grand  jurors  must^oncur  in  indictment. 

§  1573.    Indictment  or  information  for  use  of  mails  by  counterfeiters,  etc. 

§  1574.     Indictment  or  information  in  civil  rights  cases. 

§  1575.    Form   of  indictment  for  perjury. 

§  1576.    — for  subornation  of  perjury. 

§  1577.    — for  perjury  before  naval  court  martial. 

§  1578.     Several  charges  in  one  indictment. 

§  1579.    Defects  in  form  disregarded. 

§  1560.     Proceedings  after  demurrer  overruled. 

§  1581.  One  warrant  sufficient  on  several  indictments  or  charges  against 
same  person. 

§  1582.  Copy  of  writ,  warrant  or  mittimus  for  jailer — original  to  be  re- 
turned. 

§  1583.     Writ  for  removal  of  prisoner  from  one  district  to  another. 

§  1584.     Writ  unnecessary  to  bring  person  in  custody  into  court. 

§  1585.     Standing  mute  equivalent  to  plea  of  not  guilty. 

§  1586.  Accused  in  capital  cases  to  have  copy  of  indictment  and  list  of 
witnesses. 

§  1587.    — also  to  have  counsel  and  witnesses  summoned  for  him. 

§  1588.     Verdict  may  be  for  lesser  offense  than  charged. 

§  1589.    — may  be  against  some  of  several  joint  defendants. 

§  1590.  When  indictment  transferred  from  district  to  circuit  court  and' 
vice  versa. 

§  1591.    — in  eases  involving  difficult  questions  of  law. 

§  1592.     — all  capital   cases  remitted  to  circuit  court. 

§  1593.     Power  to  hold  to  security  for  peace  and  good  behavior. 

§  1594.  Punishment  of  offenses  committed  in  places  not  ceded  to  United! 
States. 

§  1595.    — later  provision  of  act  of  1898. 

§  1596.     Continuances   grantablc   in   internal  revenue  prosecutions. 

§  1570.     Constitutional  guaranty  as  to  trial  and  place  thereof,  etc. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to- 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and 
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•district  wherein  the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law,  and  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation ;  to  be  confronted 
with  the  witnesses  against  him ;  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel 
in  his  defense. 

Sixth  Amendment,  U.  S.  Constitution. 

Portions  of  this  amendment  are  also  given  elsewhere,  i 

§  1571.     Presentment  or  indictment  when  required — double  jeop- 
ardy— accused  as  witness  against  himself. 

No  person  shall  be  held  to  answer  for  capital,  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service  in  time  of  war  or  public  danger  ;[a]~[bl 
nor  shall  any  person  be  subject  for  the  same  offense  to  be  twice  put 
in  jeopardy  of  life  or  limb;[c]  nor  shall  be  compelled  in  any  criminal 
■case  to  be  a  witness  against  himself,2  nor  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law;[a]  nor  shall  private  prop- 
erty be  taken  for  public  use,  without  just  compensation. 
Fifth  Amendment,  U.  S.  Constitution. 

[a]    Amendment  applies  only  to  Federal  proceedings. 

It  is  well  established  that  this  amendment  is  a  restraint  on  the  power 
of  the  general  government,  annd  not  applicable  to  the  States.3  It  is  appli- 
cable to  the  organized  territories  of  the  United  States,*  but  not  necessarily 
to  territory  to  which  the  Constitution  has  never  formally  been  extended  by 
Congress.  5 

{b]     Presentment  or  indictment  before  grand  jury. 

As  to  offenses  not  capital  or  infamous  there  is  no  restriction  upon  Con- 
gress as  to  mode  of  procedure.'     Only  those  cases  arising  in  land  and  naval 

iSee  post,  §§  1700,  1739.  United  States  v.  Barnhart,  22  Fed. 

2See  post,  §  1738.  290,  10  Sawy.  491;  United  States  v. 

sBarrow  v.  Mayor,  etc.  Baltimore,  Heilner,  26  Fed.  80;  State  v.  Bradley, 

7  Pet.  247,  8  L.  ed.  672;   Holmes  v.  26  Fed.  290;  Ex  parte  Ulrieh,  42  Fed. 

Jenmson,  14  Pet.  587,  10  L.  ed.  602;  589;  In  re  Boggs,  45  Fed.  475;  Smith 

Fox  v.  State,  5  How.  434,  12  L.  ed.  v.  Bivens,  56  Fed.  355. 

224;  Withers  v.  Buckley,  20  How.  90,  ^Thompson  v.  Utah,  170  U   S   341 

15  L.  ed.  819;  Twitchell  v.  Common-  42  L.  ed.  1061,  18  Sup.  Ct.  Rep.  620. 

wealth,  7  Wall.  325,   19  L.  ed.  224;  SHawaii  v.  Mankichi,  190  U.S.  197, 

Spies  v.  Illinois,   123  U.  S.   166,  31  47  L.  ed.  1016,  23  Sup.  Ct.  Rep.  787. 

L.   ed.   86,   8  Sup.   Ct.   Rep.   21,  22;  'United  States  v.  Maxwell,  3  Dill. 

Halhnger  v.  Davis,  140  U.  S.  319,  36  275,  Fed.  Cas.  No.  15,750 
L.   ed.   989,   13    Sup.    Ct.   Rep.    105; 
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forces,  including  militia,  are  excepted  from  presentment  and  indictment,  s 
Hence  a  military  commission  for  the  trial  of  persons  not  in  military  serv- 
ice has  been  held  unconstitutional.'  While  the  time  and  place  of  the 
commission  of  the  offense  must  be  averred,  it  may  be  proven  to  have  been 
committed  on  any  day  prior  to  the  finding  of  the  bill  during  the  period  of 
limitations.!  <•  Only  ultimate  matters  of  fact  should  be  stated.n  Failure 
of  presentment  or  indictment  by  grand  jury  entitles  prisoner  to  habeas 
corpus.i  2 

[c]    Double  jeopardy. 

The  defendant  is  not  in  jeopardy  until  the  verdict  of  the  jury  is  ren- 
dered for  or  against  him.l*  Hence  he  is  not  in  jeopardy  where  the  jury 
is  discharged  from  necessityiB  or  where  there  has  been  a  mistrial.is  Like- 
wise where  a  juror  is  attacked  by  a*sudden  illnessi?  or  is  so  biased  that 
he  is  unfit  to  sit  on  the  case,i8  the  defendant  is  not  considered  in  jeopardy. 
Where  the  district  attorney  enters  »  nol.  pros,  after  the  jury  is  empaneled 
and  sworn  the  defendant  cannot  again  be  indicted  for  the  same  offense, 
the  proceeding  being  equivalent  to  an  acquittal.is  The  illness  of  the  dis- 
trict attorney  is  not  sufficient  grounds  for  discharging  the  jury  against 
the  will  of  the  defendant.  20  The  discharge  of  the  jury,  allowed  to  effect 
the  ends  of  justice,  is  discretionary  with  the  trial  court.i  Such  discharge 
is  allowed  in  cases  of  misdemeanors  as  well  as  in  capital  cases.2  If  after 
verdict  the  judgment  is  arrested  or  new  trial  granted  at  the  request  of  the 
defendant,  he  may  again  be  tried.  3  The  defendant,  having  been  found 
guilty  of  a  lesser  offense  than  the  one  charged,  cannot  again  be  tried  on  the 

8Ex  parte  Milligan,  4  Wall.   123,  i« United  States  v.  Haskell,  4  Wash. 

18  L.  ed.  296.  C.  C.  402,  Fed.  Cas.  No.  15,321. 

sMilligan  v.  Hovey,  3  Hiss.  13,  Fed.  17  Common  wealth  v.  Merrill,  Thach. 

Cas.  No.  9,605;  In  re  Bogart,  2  Sawy.  C.  C.  1. 

396,  Fed.   Cas.  No.   1,596;   Ex  parte  i8United  States  v.  Morris,  1  Curt. 

Field,  5  Blatchf.   79,   Fed.   Cas.  No.  23,   Fed.   Cas.   No.   15,815;    see   also 

4,761.  Simmons  v.  United  States,  142  U.  S. 

lOUnited   States    v.    Francis,    144  154,  35  L.  ed.  971,  12  Sup.  Ct.  Rep. 

Fed.  520.  171. 

nBrown  v.  United  States,  143  Fed.  isUnited   States  v.    Shoemaker,   2 

60.  MoLean  114,  Fed.  Cas.  No.  16,279. 

12EX  parte  Wilson,  114  U.  S.  417,  zoUndted  States  v.  Watson,  3  Ben. 

29  L.  ed.  89,  5  Sup.  Ct.  Rep.  985.  3,  Fed.  Cas.  No.  16,651. 

i^United  States,  v.  Perez,  9  Wheat.  lUnited  States  v.  Perez,  9  Wheat. 

579,  6  L.  ed.   165;   United  States   v.  580,  6  L.  ed.  165;  see  also  Ex  parte 

Haskell,  4  Wash.  €.  C.  402,  Fed.  Cas.  Lange,  18  Wall.  201,  21  L.  ed.  887; 

No.  15,321.    See  also  United  States  v.  Logan   v.   United  States,  144  U.   S. 

Jim  Lee,  123  Fed.  741.  298,  36  L.  ed.  441,  12  Sup.  Ct.  Rep. 

"United  States  v.  Perez,  9  Wheat.  617. 

579,  6  L.  ed.   165;   United  States  v.  2United  States  v.  Haskell,  4  Wash. 

Gilbert,  2  Sumn.   19,  Fed.   Cas.   No.  C.  C.  402,  Fed.  Cas.  No.  15,321. 

15,204;     United    States    v.     Wilson,  3  Coleman  v.   Tennessee,   97   U.   S. 

Bald.  78,  Fed.  Cas.  No.  16,730;  Unit-  521,  24  L.  ed.  1124. 
ed   States  v.   Keen,   1   McLean,  434, 
Fed.  Cas.  No.  15,510. 
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same  information  for  the  higher  offense.*  Likewise  where  the  jury  has 
been  discharged,  without  legal  cause  and  without  defendant's  consent,  the 
defendant  cannot  again  be  tried.  6 

[d]    Personal  right  to  life,  liberty  and  property. 

Any  extended  discussion  of  this  important  provision  of  the  fifth  amend- 
ment would  be  outside  of  the  proper  scope  of  this  Code.  It  is  most  fre- 
quently invoked  for  the  protection  of  civil  and  property  rights. 

§  1572.     Twelve  grand  jurors  must  concur  in  indictment. 

No  indictment  shall  be  found,  nor  shall  any  presentment  be  made, 
without  the  concurrence  of  at  least  twelve  grand  jurors. 
R.  S.  §  1021,  U.  S.  Comp.  Stat.  1901,  p.  719. 

The  above  section  was  originally  enacted  in  1865.'  The  sections  dealing 
with  the  Constitution  and  summoning  of  grand  and  petit  juries  are  con- 
tained in  another  chapter.8  Apparently  the  above  section  does  not  apply 
in  the  organized  territories.9 

§  1573.  Indictment  or  information  for  use  of  mails  by  counter- 
feiters, etc. 
The  indictment,  information,  or  complaint  [i.  e.  when  char- 
ging unlawful  use  of  the  mail  in  disposing  of  counterfeit  money, 
etc.]  may  severally  charge  offenses  to  the  number  of  three  when 
committed  within  the  same  six  calendar  months;  but  the  court 
thereupon  shall  give  a  single  sentence,  and  shall  proportion  the  pun- 
ishment especially  to  the  degree  in  which  the  abuse  of  the  post- 
office  establishment  enters  as  an  instrument  into  such  fraudulent 
scheme  or  device. 

Part  of  R.  S.  §  5480,  as  amended  1889,  U.  S.  Comp.  Stat.  1901,  p.  3697. 

This  provision  does  not  prohibit  a  joint  trial,  as  a  matter  of  economy, 
of  separate  indictments  charging  in  the  aggregate  more  than  three  offenses, 
covering  a  period  of  more  than  six  months,  n 

§  1574.    Indictment  or  information  in  civil  rights  cases. 

All  crimes  and  offenses  committed  against  the  provision  of  chap- 
ter seven,  title  "Crimes,"  [i.  e.  offenses  against  elective  franchise 
and  civil  rights  of  citizens]  which  are  not  infamous,  may  be  prose- 
rin re  Bennett,  84  Fed.  324.  35  L.  ed.  513,  11  Sup.  Ct.  Rep.  870; 
5Ex  parte  Ulrich,  42  Fed.  587.         Reynolds  v.  United  States,  98  TJ.  S. 
'Act  March  3,  1865,  c.  86,  §  I,  13    154,  25  L.  ed.  244. 
Stat.  500.  iiBrown     v.    United    States,    143 
sPost,  §  1700,  et  seq.                             Fed.  66. 
9  See  In  re  Wilson,  140  U.  S.  581, 
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cuted  either  by  indictment  or  by  information  filed  by  a  district  at- 
torney. 

R.  S.  §  1022,  TJ.  S.  Comp.  Stat.  1901,  p.  720. 

The  above  section  was  originally  enacted  in  1870.13  The  section  does 
not  preclude  the  prosecution  by  information  of  such  other  offenses  as  may 
be  so  prosecuted  consistently  with  the  United  States  laws.n 

§  1575.    Form  of  indictment  for  perjury. 

In  every  presentment  or  indictment  prosecuted  against  any  per- 
son for  perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of 
the  offense  charged  upon  the  defendant,  and  by  what  court,  and  be- 
fore whom  the  oath  was  taken,  averring  such  court  or  person  to 
have  competent  authority  to  administer  the  same,  together  with 
the  proper  averment  to  falsify  the  matter  wherein  the  perjury  is 
assigned,  without  setting  forth  the  bill,  answer,  information,  in- 
dictment, declaration,  or  any  part  of  any  record  or  proceeding, 
either  in  law  or  equity,  or  any  affidavit,  deposition,  or  certificate, 
other  than  as  hereinbefore  stated,  and  without  setting  forth  the 
commission  or  authority  of  the  court  or  person  before  whom  the 
perjury  was  committed. 

R.  S.  §  5396,  U.  S.  Comp.  Stat.  1901,  p.  3655. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1790.16  The  provision  permitting  formal  defects  in  an  indictment  to  be  dis- 
regarded! '  does  not  dispense  with  the  requirements  of  this  section.  1 8  The 
indictment  need  not  set  forth  in  hsec  verba  the  affidavit  made  by  the  de- 
fendant on  which  the  perjury  charge  is  based.is  Neither  is  it  necessary 
to  state  the  name  of  the  judge  before  whom  the  perjury  was  alleged  to  have 
been  committed.2  o 

§  1576.  — for  subornation  of  perjury. 

In  every  presentment  or  indictment  for  subornation  of  perjury 
it  shall  be  sufficient  to  set  forth  the  substance  of  the  offense  charged 
upon  the  defendant,  without  setting  forth  the  bill,  answer,  in- 
formation, indictment,  declaration,  or  any  part  of  any  record  or 
proceeding,  either  in  law  or  equity,  or  any  affidavit,  deposition,  or 

i3Act  May  31,1870,  c.  114,  §  8,  16        iSMarkham  v.  United  States,  160 

Stat.  142.  U.  S.  319,  40  L.  ed.  441,  16  Sup.  Ct. 

i4Ex  parte  Wilson,  114  U.  S.  421,  Rep.  288. 
29  L.  ed.  89,  5  Sup.  Ct.  Rep.  935.  isUnited   States  v.   Law,   50   Fed. 

i6Act  April  30,  1790,  c.  9,  §  19,  1  916. 
Stat.  116.  zoUnited  States  v.  Walsh,  22  Fed. 

"Post,  §  1579.  644. 
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certificate,  and  without  setting  forth  the  commission  or  authority 
of  the  court  or  person  before  whom  the  perjury  was  committed,  or 
was  agreed  or  promised  to  be  committed. 

R.  S.  §  5397,  U.  S.  Comp.  Stat.  1901,  p.  3655. 
The  above  is  taken  from  an  act  of  1790.1 

§  1577.  — for  perjury  before  naval  court-martial. 

In  prosecutions  for  perjury  committed  on  examination  before  a 
naval  general  court-martial,  or  for  the  subornation  thereof,  it  shall 
be  sufficient  to  set  forth  the  offense  charged  on  the  defendant,  with- 
out setting  forth  the  authority  by  which  the  court  was  held,  or 
the  particular  matters  brought  before,  or  intended  to  be  brought 
before,  said  court. 

R.  S.  §  1023,  U.  S.  Comp.  Stat.  1901,  p.  720. 

§  1578.     Several  charges  in  one  indictment. 

When  there  are  several  charges  against  any  person  for  the  same 
act  or  transaction,  or  for  two  or  more  acts  or  transactions  connected 
together,  or  for  two  or  more  acts  or  transactions  of  the  same  class 
of  crimes  or  offenses,  which  may  be  properly  joined,  instead  of 
having  several  indictments  the  whole  may  be  joined  in  one  indict- 
ment in  separate  counts ;  and  if  two  or  more  indictments  are  found 
in  such  cases,  the  court  may  order  them  to  be  consolidated. 
R.  S.  §  1024,  U.  S.  Comp.  Stat.  1901,  p.  720. 

The  above  section  was  originally  enacted  in  1853.3  There  is  a  similar 
provision  relating  to  the  offenses  of  bigamy  and  polygamy  in  the  Terri- 
tories.* All  offenses  which  might  formerly  have  been  joined  under  the  rules 
of  pleading  may  be  so  joined  under  this  section.5  However  the  section 
does  not  limit  the  joinder  or  consolidation  to  charges  which  may  have  been 
joined  at  common  law.  It  merely  vests  the  court  with  a  discretions 
Where  two  or  more  indictments  are  found  against  a  person  for  the  same 
act  or  for  two  or  more  acts  connected  together  the  court  may  order  them 
to  be  consolidated.!  7  They  may  be  ordered  consolidated  though  two  per- 
sons   are    jointly    charged    in    each.is     As    where    two    indictments    are 

lAct  April  30,  1790,  c.  9,  §  20,  1        eDolan  v.  United  States,  133  Fed. 

Stat.  116.  440,  69  C.  C.  A.  274. 

3Act  Feb.  26,  1853,  c.  80,  §  1,  10        "Logan  v.  United  States,  144  V. 

Stat.  162.  S.  263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep. 

*See  R.  S.  §  5352;  act  March  22,  617. 
1882,  u.  47,  §   4,  22  Stat.  31,  U.  S.        isTurner  v.  United  States,  66  Fed. 

Comp..  Stat.  1901,  pp.  3633,  3634.  280,  13  C.  C.  A.  436. 

^United  States  v.  Kazinski,  2  Spr. 
7,  Fed.  Cas.  No.  15,508. 
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brought  against  the  same  defendants,  under  R.  S.  §  5427,  charging  them 
with  aiding  and  abetting  a  different  person  in  the  use  of  false  certificates 
of  naturalization. is  Indictments  against  the  same  person  for  conspiracy 
to  defraud  the  United  States  by  means  of  illegal  entries  of  public  lands 
by  different  persons  have  been  held  to  be  "for  the  same  class  of  offenses," 
and  consolidated.  20  Where  several  offenses  are  charged  and  a  general 
verdict  is  had  judgment  can  be  entered  only  for  a  single  offense.i  If  the 
prisoner  is  found  guilty  on  several  counts,  he  may  be  sentenced  under  one 
count  and  the  sentences  on  the  others  will  be  suspended  until  the  first 
sentence  has  been  executed.  2  The  above  section  does  not  take  away  the 
right  which  the  court  has  to  compel  the  prosecutor  to  elect  upon  what 
count  he  will  ask  conviction.3  It  is  not,  however,  a  duty  of  the  court  to 
demand  an  election,  which  will  be  ordered  only  in  the  court's  discretion.  * 
Improper  consolidations  of  trials  is  a  reversible  error.5  Several  indict- 
ments against  the  same  defendant  may  be  tried  together  in  the  court's 
discretion  to  avoid  unnecessary  delay  and  expense,  without  there  being 
a  consolidation  under  this  section.6 

§  1579.     Defects  in  form  disregarded. 

No  indictment  found  and  presented  by  a  grand  jury  in  any  dis- 
trict or  circuit  or  other  court  of  the  United  States  shall  be  deemed 
insufficient,  nor  shall  the  trial,  judgment,  or  other  proceedings 
thereon  be  affected  by  reason  of  any  defect  or  imperfection  in 
matter  of  form  only,  which  shall  not  tend  to  the  prejudice  of  the 
defendant. 

R.  S.  §  1025,  U.  S  Comp.  Stat.  1901,  p.  720. 

The  above  section  was  first  enacted  in  1872.8  It  does  not  dispense  with 
the  requirement  of  the  Revised  Statutes  that  an  indictment  for  perjury  must 
set  forth  the  substance  of  the  offense  charged. 9  No  mere  irregularity  or 
defect  in  form  of  the  proceeding  which  does  not  tend  to  the  prejudice  of 
the  defendant  is  ground  for  a  new  trial. io  The  fact  that  »  different  rule 
obtains  in  the  State  court  does  not  affect  the  above  section.n  Repugnancy 
in  an  indictment  is  a  formal  defect  and  is  cured  by  a  general  verdict  of 

isDolan  v.  United  States,  133  Fed.  ^Chadiwick   v.   United   States,   141 

440,  69  C.  C.  A.  274.  Fed.  237. 

20Olson  v.  United  States,  133  Fed.  BMeElroy  v.  United  States,  164  U. 

849,  57  C.  C.  A.  21,  S.  80,  41  L.  ed.  355;  17  Sup.  Ct.  Rep. 

lUnited  States  v.  Maguire,  3  Cent.  31. 

L.  J.  273,  Fed.  Cas.  No.  15,708.  6See  Brown  v.  United  States,  143 

2United  States  v.  Blaisdell,  3  Ben.  Fed.  66. 

132,  Fed.  Cas.  No.  14,608.  SAct  June  1,  1872,  c.  255,  §  8,  17 

sMcElroy  v.  United  States,  164  V.  Stat.  198. 

S.  77,  41  L.  ed.  355,  17  Sup.  Ct.  Rep.  9  Ante  §  1575;  Markham  v.  United 

31;     Ingraham     v.     United     States,  States,  160  U.  S.  319,  40  L.  ed.  441, 

155     U.  S.     437,     39     L.     ed.     213,  16  Sup.  Ct.  Rep.  288. 

15     Sup.     Ct.     Rep.     148;     Pointer  lOUnited  States  v.  Molloy,  31  Fed. 

v.  United  States,  151  U.  S.  403,  38  I,.  19. 

ed.  208,  14  Sup.  Ct.  Rep.  410.  nidem. 
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guilty.12  It  is  unnecessary  that  a  plea  to  an  indictment  for  irregularities 
aver  that  the  defects  were  prejudicial  to  the  defendant,  but  facts  showing 
such  prejudice  should  be  averred  and  proved. 1 3  The  existence  of  a  tech- 
nical defect  in  an  information  or  indictment  does  not  make  it  no  informa- 
tion or  indictment  at  all.i*  Error  in  the  caption  of  an  indictment  as  to 
the  time  in  which  found  is  amendable  by  the  record.!  5 

§  1580.    Proceedings  after  demurrer  overruled. 

In  every  ease  in  any  court  of  the  United  States,  where  a  de- 
murrer is  interposed  to  an  indictment,  or  to  any  count  or  counts 
thereof,  or  to  any  information,  and  the  demurrer  is  overruled,  the 
judgment  shall  be  respondeat  ouster ;  and  thereupon  a  trial  may  be 
ordered  at  the  same  term,  or  a  continuance  may  be  ordered,  as 
justice  may  require. 

R.  S.  §  1026,  U.  S.  Comp.  Stat.  1901,  p.  720.   • 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1872.17  A  plea  of  not  guilty  being  withdrawn  to  permit  a  demurrer, 
the  overruling  of  the  demurrer  does  not  necessitate  the  record  showing 
a  second  plea  of  not  guilty. is 

§  1581.     One  warrant  sufficient  on  several  indictments  or  charges 
against  same  person. 

When  two  or  more  charges  are  made,  or  two  or  more  indictments 
are  found  against  any  person,  only  one  writ  or  warrant  shall  be 
necessary  to  commit  him  for  trial ;  and  it  shall  be  sufficient  to  state 
in  the  writ  the  name  or  general  character  of  the  offenses,  or  to 
refer  to  them  only  in  very  general  terms. 
R.  S.  §  1027,  U.  S.  Comp.  Stat.  1901,  p.  721. 

The  above  section  waa  originally  enacted  in  1853.2  0 

§  1582.    Copy  of  writ,  warrant  or  mittimus  for  jailer — original 
to   be  returned. 

Whenever  a  prisoner  is  committed  to  a  sheriff  or  jailer  by  virtue 
of  a  writ,  warrant,  or  mittimus,  a  copy  thereof  shall  be  delivered  to 
such  sheriff  or  jailer,  as  his  authority  to  hold  the  prisoner,  and  the 

i2Lehman   v.    United    States,    127  iTAct  May  23,  1872,  c.  202,  17  Stat. 

Fed.  41,  61  C.  C.  A.  577.  158. 

"United  States  v.  Cobban,  127  Fed.  isO'Hara    v.    United    States,    129 

713-  Fed.  551,  64  C.  C.  A.  81. 

"In  re  Rowe,  77  Fed.  161.  20Act  Feb.  26,  1853,  c.  80,  §  1,  10 

isUnited  States  v.  Clark,  125  Fed.  Stat.  162. 
92. 
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original  writ,  warrant,  or  mittimus  shall  be  returned  to  the  proper 
court  or  officer,  with  the  officer's  return  thereon. 
R.  S.  §  10-28,  U.  S.  Comp.  Stat.  1901,  p.  721. 

The  above  was  originally  enacted  in  1853.1  The  provision  respecting  ar- 
rest and  commitment  requires  the  return  of  copies  of  all  process  there  pro- 
vided for,  to  the  clerk's  office.2  The  above  section  does  not  render  a  pris- 
oner's detention  unlawful  because  of  a  defect  in  a  copy  of  the  writ, 
warrant  or  mittimus.  3 

§  1583.    Writ  for  removal  of  prisoner  from  one  district  to  another. 

Only  one  writ  or  warrant  is  necessary  to  remove  a  prisoner  from 
one  district  to  another.  One  copy  thereof  may  be  delivered  to  the 
sheriff  or  jailer  from  whose  custody  the  prisoner  is  taken,  and  an- 
other to  the  sheriff  or  jailer  to  whose  custody  he  is  committed,  and 
teh  original  writ,  with  the  marshal's  return  thereon,  shall  be  re- 
turned to  the  clerk  of  the  district  to  which  he  is  removed. 
R.  S.  §  102O,  U.  S.  Comp.  Stat.  1901,  p.  721. 

The  above  section  was  originally  enacted  in  1853.5  Provisions  respecting 
removal  are  contained  in  a  previous  section  of  this  Code.6 

§  1584.    Writ  unnecessary  to  bring  person  in  custody  into  court. 

No  writ  is  necessary  to  bring  into  court  any  prisoner  or  person 
in  custody,  or  for  remanding  him  from  the  court  into  custody ;  but 
the  same  shall  be  done  on  the  order  of  the  court  or  district  attor- 
ney, for  which  no  fees  shall  be  charged  by  the  clerk  or  marshal. 
R.  S.  §  1030,  U.  S.  Comp.  Stat.  1901,  p.  721. 

The  above  section  was  first  enacted  in  1853.8  It  is  held  to  apply  only 
to  the  case  of  prisoners  confined  at  the  place  where  the  court  is  in  ses- 
sion, and  not  to  those  in  custody  at  a  place  remote  therefrom.9  It  has 
no  reference  to  a  person  held  in  custody  by  a  State  officer  pending  or  fol- 
lowing examination.!  <•  The  person  in  custody  must  already  have  been 
committed  to  the  sheriff  or  jailer  by  virtue  of  »  writ  or  warrant  as  pro- 
vided by  R.  S.  §   1028,11  before  the  section  applies. 12     Hence  the  clause 

lAct  Feb.  26,  1853,  c.  80,  §  1,     10  Fed.    531;    United    States   v.    Dona- 

Stat.  165.  hower,  85  Fed.  547,  29  C.  C.  A.  342; 

2Ante,  §  1537.  Puleston  v.  United   States,  85  Fed. 

sHoward  v.  United  States,  75  Fed.  571 ;  see  also  United  States  v.  Marsh, 

986,  21  C.  C.  A.  586,  34  L.RA.  509.  106  Fed.  474. 

6 Act  Feb.  26,  1863,  c.  80,  §  1,  10  loUnited  States  v.  Ewing,  140  U. 

Stat.  162.  S.  146,  35  L.  ed.  390,  11  Sup.  Ct.  Rep. 

6See  ante,  §  1537,  and  notes.ffl-M  743. 

8Act  Feb.  26,  1853,  c.  80,   §  3,  10  nAnte,  §  1582. 

Stat.  169.  i2Erwin  v.  United  States,  37  Fed. 

9Van   Duzee  v   United   States,   48  486,  2  L.R.A.  229. 
Fed.  648;  Taylor  v.  United  States,  45 
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as  to  remanding  applies  only  where  the  prisoner  is  in  custody  under  a  war- 
rant from  the  court,  and  not  where  he  is  arrested  under  a  commissioner's 
warrant. is  The  power  given  under  the  section  is  restricted  to  the  court 
and  district  attorney  and  all  other  officers  are  excluded.i*  It  seems  that 
the  jailer  may  insist  on  written  evidence  of  the  order  of  the  court  or  dis- 
trict attorney  before  allowing  a  prisoner  to  be  taken  from  his  custody.  15 

§  1585.     Standing  mute  equivalent  to  plea  of  not  guilty. 

When  any  person  indicted  for  any  offense  against  the  United 
States,  whether  capital  or  otherwise,  upon  his  arraignment  stands 
mute,  or  refuses  to  plead  or  answer  thereto,  it  shall  be  the  duty 
of  the  court  to  enter  the  plea  of  not  guilty  on  his  behalf,  in  the 
same  manner  as  if  he  had  pleaded  not  guilty  thereto.  And  when 
the  party  pleads  not  guilty,  or  such  plea  is  entered  as  aforesaid, 
the  cause  shall  be  deemed  at  issue,  and  shall,  without  further  form 
or  ceremony,  be  tried  by  a  jury, 
or  ceremony,  be  tried  by  a  jury. 

R.  S.  §  1032,  U.  S.  Comp.  Stat.  1901,  p.  722. 

The  above  section  includes  persons  arraigned  on  information  also.l? 
It  applies  to  an  offense  created  by  a  statute  enacted  since  its  adoption.18 

§  1586.     Accused  in  capital  cases  to  have  copy  of  indicment  and 
list  of  witnesses. 

When  any  person  is  indicted  of  treason,  a  copy  of  the  indictment 
and  a  list  of  the  jury,  and  of  the  witnesses  to  be  produced  on  the 
trial  for  proving  the  indictment,  stating  the  place  of  abode  of 
each  juror  and  witness,  shall  be  delivered  to  him  at  least  three  en- 
tire days  before  he  is  tried  for  the  same.  When  any  person  is  in- 
dicted of  any  other  capital  offense,  such  copy  of  the  indictment  and 
list  of  the  jurors  and  witnesses  shall  be  delivered  to  him  at  least 
two  entire  days  before  the  trial. 

R.  S.  §  1033,  U.  S.  Comp.  Stat.  1901,  p.  722. 

The  above  section  was  first  enacted  in  1790.2  0  The  section  applies  to 
capital  cases  only,i  in  the  circuit  and  district  courts  of  the  United  States 

iSMarvinv.  United  States,  44  Fed.  States    v.    Barger,    7    Fed.    193.    19 

405.  Blatchf.  249. 

Qno4tIniied,States  v"  Harden>  10  Fed.  lsUnited  States  v.  Hare,  2  Wheel. 

?'RT?  ^o?'/55-  „,      •  C  C.  283,  Fed.  Cas.  No.  15,304. 

i  Kn   nn I          ™tes  v"  Martln>  17  Fed.  20 Act  April  30,  1790,  c.  9,  §  29,  1 

150,  9  Sawy.  90.  Stat.  ng.  r 

"In  re  Smith,  13  Fed.  25;  United       iShelp  v.  United  States,  81   Fed. 

694,  26  C.  C.  A.  570. 
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and  does  not  control  the  practice  and  proceedings  of  a  Territory.  2  The 
provision  as  to  three  days  is  limited  strictly  to  cases  of  treasons  Copies 
of  both  caption  and  indictment  should  be  delivered  to  the  prisoner  in  such 
cases*  and  he  is  entitled  to  a  reasonable  time  after  copy  is  delivered,  to 
investigate  the  character  and  conduct  of  the  witnesses,  b  In  capital  cases 
other  than  treason  it  has  been  held  that  the  prisoner  is  entitled  to  a, 
copy  of  the  indictment  and  list  of  witnesses,  two  days  before  the  day  of 
arraignment  and  exclusive  of  the  day  of  delivery  of  the  copy.  6  Other 
cases,  however,  have  held  that  the  copy  must  be  delivered  two  days  before 
jury  trial  and  not  two  days  before  arraignment.7  If  the  right  to  a  copy 
and  list  is  not  insisted  upon  before  the  pleadings  and  trial  no  objection  can 
afterwards  be  taken  to  the  proceedings. 8  If  the  prisoner  acknowledges  a 
receipt  of  the  copy  before  arraignment,  it  is  a  waiver  of  his  right  if  he 
has  not  received  it.s  Where  no  objection  has  been  made  till  after  the  jury 
has  been  sworn  the  omission  to  serve  a  copy  on  the  prisoner  is  no  ground 
for  arrest  of  judgment  or  new  trial.io  After  the  trial  has  commenced  it 
is  too  late  to  present  a  list  of  the  witnesses  to  the  prisoner  even  though 
the  court  should  adjourn  for  three  days  so  that  the  prisoner  may  not  be 
surprised.il  In  general  the  provisions  of  the  section  are  mandatory  upon 
the  government  but  its  benefits  may  be  waived  by  failure  to  make  season- 
able objection.!2  The  section  does  not  include  witnesses  necessary  in  re- 
buttal, but  only  those  necessary  for  proving  the  indietment.is  Where 
there  has  been  no  preliminary  examination  the  court  may  in  its  discretion 
order  a  list  of  the  witnesses  sworn  before  the  grand  jury,  to  be  delivered 
to  the  prisoner.  i< 

§  1587.  —  also  to  have  counsel  and  witnesses  summoned  for  him. 
Every  person  who  is  indicted  of  treason  or  other  capital  crime, 
shall  be  allowed  to  make  his  full  defense  by  counsel  learned  in  the 
law ;  and  the  court  before  which  he  is  tried,  or  some  judge  thereof, 
shall  immediately,  upon  his  request,  assign  to  him  such  counsel, 
not  exceeding  two,  as  he  may  desire,  and  they  shall  have  free  access 
to  him  at  all  seasonable  hours.    He  shall  be  allowed,  in  his  defense, 

2Thiede  v.  Utah  Territory,  159  U.  sTJnited  States  v.  Cornell,  2  Mason, 

S.  510,  40  L.  ed.  237,  16  Sup.  Ct.  Rep.  91,  Fed.  Cas.  No.  14,868. 

62.  9  United     States    v.     Cornwell,     2 

sUnited  States  v.  Wood,  3  Wash.  Mason,  91,  Fed.  Cas.  No.  14,868. 
C  C.  440,  Fed.  Cas.  No.  16,756.  loUnited  States  v.  Curtis,  4  Mas- 
united    States    v.    Insurgents,  2  °n>  232,  Fed.  Cas   No.  No   14,  905. 
.all.  335,  1  L.  ed.  405.  „   "United    States    v.    Neverson,    1 


Dall.  335, 


Mack.  152. 


•United  States  v.  Stewart,  2  Dall.        12Horton  v.  United  stateS;  16  App. 

343,  1  L.  ed.  408.  D   c   320  rr 

«United  States  v.  Dow,  Taney  34,      'lsGoldeby  v.  United  States,  160  U. 

Fed.  Cas.  No.  14,990.  g.  76,  40  L.  ed.  343,  16  Sup.  Ct.  Rep. 

'United    States     v.     Neverson,     1  216. 
Mack.  152;  United  States  v.  Curtis,        ^United   States  v.   Southmayd,  6 

4  Mason,  232,  Fed.  Cas.  No.  14,905.  Biss.  321,  Fed.  Cas.  No.  16,361. 
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to  make  any  proof  that  he  can  produce  by  lawful  witnesses,  and 
shall  have  the  like  process  of  the  court  to  compel  his  witnesses  to 
appear  at  his  trial,  as  is  usually  granted  to  compel  witnesses  to  ap- 
pear on  behalf  of  the  prosecution. 

R.  S.  §  1034,  U.  S.  Comp.  Stat.  1901,  p.  722. 

The  above  section  was  first  enacted  in  1790.16  Part  of  it  is  given 
in  an  earlier  chapter  of  this  Code.1' 

§  1588.    Verdict  may  be  for  lesser  offense  than  charged. 

In  all  criminal  causes  the  defendant  may  be  found  guilty  of 
any  offense  the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged  in  the  indictment,  or  may  be  found  guilty 
of  an  attempt  to  commit  the  offense  so  charged :  Provided,  That  such 
attempt  be  itself  a  separate  offense. 

R.  S.  §     1035,  U.  S.  Comp.  Stat.  1901,  p.  723. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1872.19  After  a  verdict  of  guilty  has  been  set  aside  as  not  sup- 
ported by  evidence  the  court  has  power  at  the  same  term  to  accept  a 
plea  of  guilty  of  lesser  included  offense  and  render  judgment  thereon.20 
A  sentence  may  be  amended  for  clerical  error  after  term  by  a  nunc  pro  tunc 
order.  1 

§  1589.  —  may  be  against  some  of  several  joint  defendants. 

On  an  indictment  against  several,  if  the  jury  cannot  agree 
upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in 
regard  to  whom  they  do  agree,  on  which  a  judgment  shall  be  en- 
tered accordingly ;  and  the  cause  as  to  the  other  defendants  may  be 
tried  by  another  jury. 

R.  S.  §  1036,  U.  S.  Comp.  Stat.  1901,  p.  723. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1782.3  The  section  is  not,  in  terms,  applicable  to  separate  indict- 
ments tried  together.  4  On  an  indictment  charging  conspiracy  the  acquit- 
tal of  one  is  an  acquittal  of  both; 5  but  if  it  charges  »  conspiracy  of  the 
defendants  with  others  unknown,  a  verdict  may  be  rendered  against  one 
and  in  favor  of  the  other.  6 

is  Act  April  30,  1790,  c.  9,  §  29,  1        3  Act  Juno  1,  1872,  c.  255,  §  10,  17 

Stat.  118.  Stat.  198. 

17 Ante,  §  494.  4Bucklin  v.  United  States,  159  U. 

"Act  June  1,  1872,  c.  255,  §  9,  17  S.  686,  40  L.  ed.  305,  16  Sup.  Ct.  Rep. 

Stat.  198.  182. 

sounited    States    v.    Linnier,    135       s'tJnited  States  v.  Hamilton,  8  Chic. 

Ted   83.  N.  L.  211,  Fed.  Cas.  No.  15,288. 

iln  re  Welty,  128  Fed.  122.  6  Idem. 
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§  1590.    When  indictment  transferred  from  district  to  circuit 
conrt  and  vice  versa. 

Whenever  the  district  attorney  deems  it  necessary,  any  circuit 
court  may,  by  order  entered  on  its  minutes,  remit  any  indictment 
pending  therein  to  the  next  session  of  the  district  court  of  the 
same  district,  where  the  offense  charged  in  the  indictment  is 
cognizable  by  the  said  district  court.  And  in  like  manner  any  dis- 
trict court  may  remit  to  the  next  session  of  the  circuit  court  of  the 
same  district  any  indictment  pending  in  the  said  district  court. 
And  such  remission  shall  carry  with  it  all  recognizances,  processes, 
and  proceedings  pending  in  thg  ease  in  the  court  from  which  the 
remission  is  made;  and  the  court  to  which  such  remission  is  made 
shall,  after  the  order  of  remission  is  filed  therein,  act  in  the  case 
as  if  the  indictment,  and  all  other  proceedings  in  the  same,  had 
been  originated  in  said  court. 

R.  S.  §  1037,  U.  S.  Comp.  Stat.  1901,  p.  723. 

The  above  section  was  first  enacted  in  1846.8  Remissions  as  provided 
for  in  this  section  are  allowed  only  in  criminal  cases  in  which  the  district 
and  circuit  courts  have  concurrent  jurisdiction.9  It  has  been  held  in  gen- 
eral that  a  ease  may  be  remitted  from  one  court  to  another  at  any  time 
from  the  presentment  of  the  indictment  till  final  judgment.!  o  Hence  an 
indictment  may  be  remitted  after  the  defendant  has  pleaded.il  After 
conviction,  however,  a  remission  is  not  lawful.12  In  remitting  a  case,  a  cer- 
tified copy  of  the  indictment  is  sufficient.!  3  A  circuit  court  may  amend 
its  record  after  cause  is  remitted  to  the  district  court.!  *  A  case  remitted 
to  district  court  may  be  again  remitted  to  the  original  court  under  proper 
circumstances.!  5  The  court  cannot  of  its  own  motion,  or  on  application 
of  the  defendant,  remit  an  indictment  to  another  court.!  6 

§  1591.  —in  cases  involving  difficult  questions  of  law. 

Any  district  court  may,  by  order  entered  on  its  minutes,  remit 
any  indictment  pending  therein  to  the  next  session  of  the  circuit 
court  for  the  same  district,  when,  in  the  opinion  of  such  district 

sAct  Aug.  8,   1846,  c.   98,   §   2,  9        isTJnited  States  v.  McKee,  4  Dill. 

Stat.  72.  1,  Fed.  Cas.  No.  15,687. 

sCampbell   v.    Kirkpatrick,  5   Mc-       nKelly  v.  United  States,  27  Fed. 

Lean,  175,  Fed.  Oas.  No.  2,363.  617. 

"United  States  v.  Haynes,  29  Fed.        "United  States  v.  Murphy,  3  Wall. 

691.  649,  18  L.  ed.  217;   see  also  United 

nUnited  States  v.  Richardson,  28  States  v.  Richardson,  28  Fed.  65. 
Fed.  61.  "United     States    v.    Bennett,    16 

i2United  States  v.  Haynes,  26  Fed.  Blatchf.  338,  Fed.  Cas.  No.  14,571. 
857;  see  also  In  re  Haynes,  30  Fed. 
7fi7. 
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court,  difficult  and  important  questions  of  law  are  involved  in  the 
case;  and  thereupon  the  proceedings  in  such  case  shall  be  the  same 
in  the  circuit  court  as  if  such  indictment  had  been  originally  found 
and  presented  therein. 

R.  S.  §  1038,  U.  S.  Comp.  Stat.  1901,  p.  723. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1846.18  A  case  may  be  remitted  after  the  term  when  it  was  pre- 
sented,! 9  and  also  after  the  defendant  has  pleaded.20  The  word  "session" 
as  used  above  means  an  actual  sitting  of  the  court  for  the  transaction  of 
business  and  not  in  the  sense  of  term.  Hence  a  circuit  court  has  jurisdic- 
tion to  proceed  with  a  case  so  remitted  at  the  then  current  term.i 

§  1592.  —  all  capital  cases  remitted  to  circuit  court. 

Every  indictment  of  a  capital  offense  presented  to  a  district 
court,  together  with  the  recognizances  taken  therein,  shall,  by  order 
entered  on  its  minutes,  be  remitted  to  the  next  session  of  the  cir- 
cuit court  for  the  same  district ;  and,  on  the  filing  of  such  order  and 
indictment  with  the  clerk  of  such  circuit  court,  that  court  shall 
proceed  thereon,  in  the  same  manner  as  if  said  indictment  had 
been  originally  found  and  presented  therein. 
R.  S.  §  1039,  U.  S.  Comp.  Stat.  1901,  p.  723. 

The  above  is  from  an  act  of  1846.3  An  act  of  1883i,4  annexing  part  of 
Indian  Territory  to  the  Kansas  judicial  district  repealed  this  section,  pro 
tanto,  by  vesting  in  the  district  courts  at  Wichita  and  Fort  Scott  in 
the  district  of  Kansas,  "exclusive  original  jurisdiction."  5  However  that 
provision  was  afterwards  superseded.  6 

§  1593.     Power  to  hold  to  security  for  peace  and  good  behavior. 

The  judges  of  the  Supreme  Court  and  of  the  circuit  and  district 
courts,  the  commissioners  of  the  circuit  courts,  and  the  judges  and 
other  magistrates  of  the  several  States  who  are  or  may  be  author- 
ized by  law  to  make  arrest  for  offenses  against  the  United  States, 
shall  have  the  like  authority  to  hold  to  security  of  the  peace,  and 
for  good  behavior,  in  cases  arising  under  the  Constitution  and  laws 

"Act  Aug.  8,  1846,  c.  98,  §  3,  9  4Act    Jan.    6,    1883,  c.  13,  «  2,  22 

Stat.  723.  Stat.  400. 

™19JrFlJlt?,d  States  v'  Morris»  1  Curt.  5Mattox  v.  United  States,  156 U.S. 

23,  Fed   Cas  No.  15,815.  239,  39  L.  ed.  409,  15  Sup.  Ct.  Rep. 

2<>United  States  v.  Richardson,  28  448. 

Fe,dT-T6i'  *    ox  ,  ~  6Ibid;    act   May    2,  1890,  §  9,  26 

w  \   2^        States    T-    Deit"ch>    126    Stat.  81 ;  act  March  1,  1889,  c.  333, 
Fed-  659-  25  Stat.  783. 

3Act  Aug.   8,   1846,   c.   98,   §   3,  9 

Stat.  72. 
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of  the  United  States,  as  may  be  lawfully  exercised  by  any  judge 
or  justice  of  the  peace  of  the  respective  States,  in  cases  cognizable 
before  them. 

R.  S.  §  727,  U.  S.  Comp.  Stat.  1901,  p.  584. 

This  section  was  made  applicable  to  the  courts  in  District  of  Columbia 
by  act  of  1874.8  The  offices  of  the  commissioners  of  the  circuit  courts 
mentioned  in  the  above  section  were  abolished  by  act  of  1896,  and  United 
States  commissioners  were  appointed  in  their  places.  9 

§  1594.  Punishment  of  offenses  committed  in  places  not  ceded  to 
United  States. 
If  any  offense  be  committed*  in  any  place  which  has  been  or 
may  hereafter  be,  ceded  to  and  under  the  jurisdiction  of  the  United 
States,  which  offense  is  not  prohibited,  or  the  punishment  thereof 
is  not  specially  provided  for  by  any  law  of  the  United  States,  such 
offense  shall  be  liable  to,  and  receive,  the  same  punishment  as  the 
laws  of  the  State  in  which  such  place  is  situated,  now  in  force, 
provide  for  the  like  offense  when  committed  within  the  jurisdiction 
of  such  State ;  and  no  subsequent  repeal  of  any  such  State  law  shall 
affect  any  prosecution  for  such  offense  in  any  court  of  the  United 
States. 

R.  S.  §  5391,  U.  S.  Comp.  Stat.  1901,  p.  3651. 

A  provision  in  an  act  of  1898  contained  in  the  next  section  of  this  Code 
virtually  supersedes  the  above  section.  It  had  previously  been  decided  that 
the  words  "now  in  force"  in  this  section  permitted  prosecution  only  where 
a  State  law  was  in  force  at  the  time  the  provision  was  originally  enacted, 
i.  e.  in  lS25.il 

§  1595.  — later  provision  of  act  of  1898. 

When  any  offense  is  committed  in  any  place,  jurisdiction  over 
which  has  been  retained  by  the  United  States  or  ceded  to  it  by  a 
State,  or  which  has  been  purchased  with  the  consent  of  a  State 
for  the  erection  of  a  fort,  magazine,  arsenal,  dockyard,  or  other 
needful  building  or  structure,  the  punishment  for  which  offense  is 
not  provided  for  by  any  law  of  the  United  States,  the  person  com- 
mitting such  offense  shall,  upon  conviction  in  a  circuit  or  district 
court  of  the  United  States  for  the  district  in  which  the  offense 
was  committed,  be  liable  to  and  receive  the  same  punishment  as  the 

8 Act  June  22,  1874,  c.  396,  §  2,  "United  States  v.  Barnaby,  51 
18  Stat.  193.  Fed.  20. 

9  See  ante,  §  672. 
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laws  of  the  State  in  which  such  place  is  situated  now  provide  for 
the  like  offense  when  committed  within  the  jurisdiction  of  such 
State,  and  the  said  courts  are  hereby  vested  with  jurisdiction  for 
such  purpose ;  and  no  subsequent  repeal  of  any  such  State  law  shall 
affect  any  such  prosecution. 

§  2  of  act  July  7,  1898,  c.  576,  30  Stat.  717,  U.  S.  Comp.  Stat.  1901,. 
p.  3652. 

The  nature  and  extent  of  the  Federal  jurisdiction  over  places  ceded  to* 
the  United  States  are  considered  in  early  sections  of  this  Code.is 

§  1596.     Continuances  gran  table  in  internal  revenue  prosecutions. 

It  shall  be  lawful  for  any  court  in  which  any  suit  or  criminal 
proceeding  arising  under  the  internal  revenue  laws  may  be  pending, 
to  continue  the  same  at  any  stage  thereof,  for  good  cause  shown  on 
motion  by  the  district  attorney. 

R.  S.  §  3231,  U.  S.  Comp.  Stat.  1901,  p.  2090. 

The  above  section  was  originally  enacted  in  18C3.16  Discontinuance  or 
nol.  pros,  in  prosecutions  for  illicit  distilling  is  forbidden  by  It  S.  §  3230.1  «■ 

is  Ante,  §§  25,  36. 
iBAet  July  20,  1868,  c.  186,  §  102, 
15  Stat.  166. 
16  Ante,  §  1390. 
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CHAPTER  49. 

PUNISHMENT,  CUSTODY  AND  DISCHARGE  OF  PRISONERS. 

§  1606.    Judgments  for  fines   enforced  by  execution   against  defendant's 

property. 
§  1607.    Release  of  poor  convict  for  inability  to  pay  fine. 
§  1608.     Excessive  fines  and  cruel  punishment  prohibited. 
§  1609.    Expenses  of  transportation,  detention  and  execution  of  Federal 

prisoners. 
§  1610.    — transportation   of   prisoners   to   Federal   prisons — expenses. 
§  1611.    Marshal  may  provide  jail  where  use  of  State  jail  not  allowed. 
§  1612.    — and  otherwise  provide  safe-keeping  of  prisoners. 
§  1613.    Federal  convicts  in  State  prisons  to  be  under  State  official's  con- 
trol. 
§  1614.    Right  to  commit  to  State  prison  outside  judicial  district. 
§  1615.     Sentences  for  more  than  one  year  to  State  jail  if  it  permit. 
§  1616.     Court  may  order  penitentiary  sentences  executed  in  any  prison 

of  State  if  it  permit. 
§  1617.    Deduction  from  term  of  imprisonment  for  good  conduct. 
§  1618.    — restoration  of  forfeited  commutation. 
§  1619.    Actual  reasonable  cost  of  keeping  prisoners  to  be  paid. 
§  1620.    Designation  of  penitentiary  by  Attorney  General — transportation. 
§  1621.    Attorney  General  to  contract  for  subsistence,  etc. 
§  1622.     When  prisoners  committed  to  house  of  correction  or  reformatory. 
§  1623.     Confinement    of    juvenile    offenders— expenses    of    transportation, 

etc. 
§  1624.    — Attorney  General  to  designate  houses  of  refuge  and  contract  for 

subsistence. 
§  1625.     Prisoners  to  be  provided  with  money  and  clothes  on  discharge. 
§  1626.    — similar  provisions  as  to  discharge  from  Federal  prisons. 
§  1627.     Removal  of  prisoners  in  case  of  contagion  or  epidemic. 
§  1628.     Provisions  respecting  Federal  prisons. 
§  1629.    Attorney  General  to  supervise  Federal  prisons. 
§  1630.    — to  designate  to  which  prisons  convicts  to  be  committed. 
§  1631.    — may  transfer  prisoners  elsewhere  to  Federal  penitentiary. 
§  1632.     Employment  of  prisoners  in  Federal  prisons. 

§  1606.    Judgments  for  fines  enforced  by  execution  against  de- 
fendant's property. 
In  all  criminal  or  penal  causes  in  which  judgment  or  sentence 
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has  been  or  shall  be  rendered,  imposing  the  payment  of  a  fine  or 
penalty,  whether  alone  or  with  any  other  kind  of  punishment,  the 
said  judgment,  so  far  as  the  fine  or  penalty  is  concerned,  may  be 
enforced  by  execution  against  the  property  of  the  defendant  in  like 
manner  as  judgments  in  civil  cases  are  enforced:  Provided,  That 
where  the  judgment  directs  that  the  defendant  shall  be  imprisoned 
until  the  fine  or  penalty  imposed  is  paid,  the  issue  of  execution  on 
the  judgment  shall  not  operate  to  discharge  the  defendant  from  im- 
prisonment until  the  amount  of  the  judgment  is  collected  or  other- 
wise paid. 

R.  S.  §  1041,  U.  S.  Comp.  Stat.  1901,  p.  724. 

The  above  section  was  first  enacted  in  1872.1  If  nothing  is  said  in  the 
judgment  as  to  the  mode  of  enforcing  it,  a  fi.  fa.  or  a  capias  pro  fine  may 
be  issued.2  The  above  section  gives  to  the  government  no  greater  rights 
than  are  given  to  private  judgment  creditors,  hence  a  State  law  for- 
bidding the  levy  of  execution  on  real  estate  of  the  defendant  is  enforceable 
against  the  United  States.s  So  also  where  the  State  law  exempts  the  de- 
fendant's homestead  the  United  States  cannot  levy  execution  thereon.4 

§  1607.     Release  of  poor  convict  for  inability  to  pay  fine. 

When  a  poor  convict,  sentenced  by  any  court  of  the  United 
States  to  pay  a  fine,  or  fine  and  cost,  whether  with  or  without  im- 
prisonment, has  been  confined  in  prison  thirty  days,  solely  for  the 
nonpayment  of  such  fine,  or  fine  and  cost,  he  may  make  applica- 
tion in  writing  to  any  commissioner  of  the  United  States  court  in 
the  district  where  he  is  imprisoned,  setting  forth  his  inability  to 
pay  such  fine,  or  fine  and  cost,  and  after  notice  to  the  district  at- 
torney of  the  United  States,  who  may  appear,  offer  evidence,  and 
be  heard,  the  commissioner  shall  proceed  to  hear  and  determine  the 
matter;  and  if  on  examination  it  shall  appear  to  him  that  such 
convict  is  unable  to  pay  such  fine,  or  fine  and  cost,  and  that  he 
has  not  any  property  exceeding  twenty  dollars  in  value,  except  such 
as  is  by  law  exempt  from  being  taken  on  execution  for  debt,  the 
commissioner  shall  administer  to  him  the  following  oath:  "I  do 
solemnly  swear  that  I  have  not  any  property,  real  or  personal,  to 
the  amount  of  twenty  dollars,  except  such  as  is  by  law  exempt  from 
being  taken  on  civil  precept  for  debt  by  the  laws  of  [State  where 

lAct  June  2,  1872,  c.  225,  §  12,  17        3Clark  v.  Allen,  117  Fed.  699. 
Stat.  198.  4Fink  v.  O'Neil,  106  U.  S.  272,  27 

2Ex  parte  Teuseher,  23  Int.  Rev.    L.  ed.  196,  1  Sup.  Ct.  Rep.  325. 
Rec.  202,  Fed.  Cas.  No.  13,846. 
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oath  is  administered]  ;  and  that  I  have  no  property  in  any  way  con- 
veyed or  concealed,  or  in  any  way  disposed  of,  for  my  future  use 
or  benefit.  So  help  me  God."  And  thereupon  such  convict  shall 
be  discharged,  the  commissioner  giving  to  the  jailer  or  keeper  of 
the  jail  a  certificate  setting  forth  the  facts. 
R.  S.  §  1042,  U.  S.  Comp.  Stat.  1901,  p.  724. 

The  above  section  was  first  enacted  in  1872.6  It  is  almost  identical  in 
phraseology  and  apparently  identical  in  substance  with  R.  S.  §  5296, 
which  is  therefore  omitted  from  this  Code.  7  The  commissioner's  fees  for 
the  examination  and  certificate  in  cases  of  applications  under  the  above 
section  are  five  dollars  a,  day  for  the  time  necessarily  employed.®  Where 
a  convict  is  pardoned  on  the  condition  that  he  pay  fine  and  costs,  he  is 
not  entitled  to  his  discharge  under  this  section  until  he  has  served  his 
term,  and  thirty  days  additional  as  provided  in  this  seetion.9  This  sec- 
tion seems  to  imply  that  a  fine  imposed  may  be  enforced  by  imprisonment 
until  it  is  paid.!"  There  is  nothing  however  to  indicate  that  such  impris- 
onment may  be  extended  beyond  the  maximum  term  of  imprisonment  fixed 
by  Congress  in  punishment  of  the  particular  offense,  and  no  authority  for 
imprisonment  in  a  State  prison  in  default  of  the  payment  of  the  fine  im- 
posed.i  l 

§  1608.     Excessive  fines  and  cruel  punishment  prohibited. 

Excessive  bail  shall  not  be  required,13  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 
Eighth  Amendment,  U.   S.  Constitution. 

This  amendment  applies  to  Federal,  and  not  State,  action. 1 1  Punish- 
ment is  defined  as  cruel  when  involving  torture  or  a  lingering  death  or 
where  inhuman  or  barbarous."  Punishment  by  death  is  not  cruel  or 
unusual  in  the  legal  sense;"  nor  is  death  by  shooting;!?  or  electricity ; i » 
nor  is  the  infliction  of  increased  punishment  for  a  second  offense."  A 
sentence  for  the  full  term  authorized  by  statute  cannot  be  declared  cruel 
and  unusual  within  this  amendment.  20     The  keeper  of  a  State  jail,  being 

6 Act  June  1,  1872,  c.  255,  §  14,  17        "In  re  Kemmler,   136  U.   S.   436, 

Stat   198  34  L.  ed.  519,  10  Sup.  Ct.  Rep.  930. 

7'See   U.    S.   Comp.    Stat.    1901,   p.        mVilkerson  v.  Utah,  99  U.  S.  135, 

3,608.  25  L.  ed.  346. 

s Ante,  §  723.  lsIn  re  Kemmler,   130  U.   S.  436, 

sin  reRuhl,  5  Sawy.  186,  Fed.  Cas.  34  L.  ed.  519,  10  Sup.  Ct.  Rep.  930.  _ 
No    12  124  "Moore  v.  Missouri,  159  U.  S.  677, 

loln're  Greenwald,  77  Fed.  590.  40  L.  ed.  301,  16  Sup.  Ct.  Rep.  179; 

nldem.  McDonald  v.  Massachusetts,   180  U. 

l3See  ante,  §  1543.  S.  311,  45  L.  ed.  542,  21  Sup.  Ct.  Rep. 

uPervear    v.     Commonwealth,     5  389. 
Wall    480,  18  L.  ed.  608.  -° Jackson    v.    United    States,  102 

"In  re  Kemmler,  136  U.  S.  436,  34  Fed.  473,  42  C.  C.  A.  452. 
L.  ed.  519,  10  Sup.  Ct.  Rep.  930. 
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a  Federal  officer  for  the  purpose  of  properly  caring  for  Federal  prisoners, 
may  be  punished  by  the  Federal  court.i 

§  1609.    Expenses  of  transportation,  detention  and  execution  of 
Federal  prisoners. 

All  the  expenses  attendant  upon  the  transportation  from  place  to 
place,  and  upon  the  temporary  or  permanent  confinement  of  persons 
arrested  or  committed  under  the  laws  of  the  United  States,  as  well 
as  upon  the  execution  of  any  sentence  of  a  court  thereof  respecting 
them,  shall  be  paid  out  of  the  treasury  of  the  United  States  in  the 
manner  provided  by  law. 

R.  S.  §  5536,  U.  S.  Comp.  Stat.  1901,  p.  3719. 

§  1610.  — transportation  of  prisoners  to  Federal   prisons— ex- 
penses. 

The  transportation  of  all  United  States  prisoners  convicted  of 
crimes  against  the  laws  of  the  United  States  in  any  State,  District 
or  Territory,  and  sentenced  to  terms  of  imprisonment  in  a  peni- 
tentiary, and  their  delivery  to  the  superintendent,  warden,  or  keeper 
of  such  United  States  prisons,  shall  be  by  the  marshal  of  the  dis- 
trict or  Territory  where  such  conviction  may  occur,  after  the  erec- 
tion and  completion  of  said  prisons.  .  .  .  3  The  actual  ex- 
penses of  such  marshal,  including  transportation  and  subsistence, 
hire,  transportation  and  subsistence  of  guards,  and  the  transporta- 
tion and  subsistence  of  the  convict  or  convicts,  be  paid,  on  the  ap- 
proval of  the  Attorney  General  out  of  the  judiciary  fund. 

§  5  of  act  March  3,  1891,  c.  529,  26  Stat.  839,  U.  S.  Comp.  Stat.  1901, 
p.  3726. 

§  1611.    Marshal  may  provide  jail  where  use  of  State  jail  not 
allowed. 

In  a  State  where  the  use  of  jails,  penitentiaries,  or  other  houses 
is  not  allowed  for  the  imprisonment  of  persons  arrested  or  com- 
mitted under  the  authority  of  the  United  States,  any  marshal  in 
such  State,  under  the  direction  of  the  judge  of  the  district,  may 
hire,  or  otherwise  procure,  within  the  limits  of  such  State,  a  con- 
venient place  to  serve  as  a  temporary  jail. 
E.  S.  §  5537,  U.  S.  Comp.  Stat.  1901,  p.  3719. 

iln  re  Birdsong,  39  Fed.  599,  4  L. 
L.R.  628. 

a  "That"  is  omitted. 
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The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1833.5  In  cases  under  this  section  no  special  process  of  commit- 
ment is  necessary.6  A  Federal  prisoner  cannot  object  to  imprisonment  in 
»  State  prison  on  the  ground  that  there  was  no  authorization  of  such  a 
course  by  the  State  legislature.  Such  objection  can  only  be  made  by 
the  State.  7 

§  1612.  — and  otherwise  provide  safe-keeping  of  prisoners. 

The  marshal  shall  make  such  other  provision  as  he  may  deem 
expedient  and  necessary  for  the  safe-keeping  of  the  prisoners  ar- 
rested or  committed  under  the  authority  of  the  United  States,  un- 
til permanent  provision  for  that  purpose  is  made  by  law. 
R.  S.  §  553®,  U.  S.  Comp.  Stat.  1901,  p.  3719. 

The  above  section  was  enacted  in  1833.9  The  right  of  Federal  prisoners 
to  be  protected  is  a  constitutional  one,io  and  the  marshal  owes  a  duty  to 
keep  them  safe  and  protect  them  from  injury. n 

§  1613.     Federal  convicts  in  State  prisons  to  be  under  State  of- 
ficial's control. 

Whenever  any  criminal,  convicted  of  any  offense  against  the 
United  States,  is  imprisoned  in  the  jail  or  penitentiary  of  any 
State  or  Territory,  such  criminal  shall  in  all  respects  be  subject  to 
the  same  discipline  and  treatment  as  convicts  sentenced  by  the 
courts  of  the  State  or  Territory  in  which  such  jail  or  penitentiary 
is  situated ;  and  while  so  confined  therein  shall  be  exclusively  under 
the  control  of  the  officers  having  charge  of  the  same,  under  the  laws 
of  such  State  or  Territory. 

R.  S.  §  5539,  U.  S.  Comp.  Stat.  1901,  p.  3720. 

The  above  section  was  originally  enacted  in  1834.12  An  act  of  1887 
makes  it  unlawful  for  any  government  officer,  agent  or  servant  to  permit 
any  State  officer  to  hire  out  United  States  convicts  incarcerated  in  a  State 
prison.is 

State  jails  where  Federal  prisoners  are  confined  are  not  under  the  con- 
trol of  the  marshal  nor  is  the  jailer's  custody  that  of   the  marshal.  i* 

BAet  March  2,  1833,  c.  57,  §  6,  4  nAsher  v.  Cabell,  50  Fed.  818,  1 

Stat   634  C.  C.  A.  693. 

6Erwin  v.  United  States,  37   Fed.  laAct  June  30,  1834,  c.  163,  4  Stat. 

470,  2  L.R.A.  229.  739. 

7Ex  parte  Geary,  2  Bias.  485,  10  "Act  Feb.  27,  1887,  c.  213,  §  1,  24 

Fed.  Cas.  No.  5,293.  Stat.  411. 

9Act  March  2,  1833,  c.  57,  §  6,  4  i4Randolph  v.  Donaldson,  9  Cranch 

gtat  634  76,  3  L.   ed.   662;    Erwin  v.  Lmted 

lOLogan  v.  United  States,  144  U.  States,  37  Fed.  470,  2  L.R.A.  229. 

S.  263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep. 

617. 
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The  State  jailer  is  not  an  officer  of  the  United  States  except  in  a  special 
sense  and  for  a  special  purpose,i<%  and  commissioners  have  no  power  to 
call  upon  him  to  perform  any  service.i  5  Where  hard  labor  is  part  of  the  dis- 
cipline imposed  in  a  State  prison  to  which  a  Federal  court  is  empowered 
to  commit  Federal  prisoners,  the  inclusion  of  "hard  labor"  in  the  sentence 
will  not  render  it  void  though  the  statute  only  declare  the  offense  punish- 
able by  imprisonment  without  any  mention  of  hard  labor.  16  If,  however, 
a  sentence  improperly  include  "hard  labor"  only  such  illegal  excess  is  void 
and  the  sentence  may  be  amended.i' 

§  1614.     Right  to  commit  to  State  prison  outside  judicial  district. 

Where  a  judicial  district  has  been  or  may  hereafter  be  divided, 
the  circuit  and  district  courts  of  the  United  States  shall  have  power 
to  sentence  any  one  convicted  of  an  offense  punishable  by  imprison- 
ment at  hard  labor  to  the  penitentiary  within  the  State,  though  it 
be  out  of  the  judicial  district  in  which  the  conviction  is  had. 
R.  S.  §  5540,  U.  S.  Comp.  Stat.  1901,  p.  3720. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1856.19 

§  1615.  Sentences  for  more  than  one  year  to  State  jail  if  it  per- 
mit. 
In  every  case  where  any  person  convicted  of  an  offense  against 
the  United  States  is  sentenced  to  imprisonment  for  a  period  longer 
than  one  year,  the  court  by  which  the  sentence  is  passed  may  order 
the  same  to  be  executed  in  any  State  jail  or  penitentiary  within 
the  district  or  State  where  such  court  is  held,  the  use  of  which  jail 
or  penitentiary  is  allowed  by  the  legislature  of  the  State  for  that 
purpose. 

R.  S.  §  5541,  U.  S.  Comp.  Stat.  1901,  p.  3721. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from  an 
act  of  1865.1  If  sentence  of  imprisonment  is  imposed  for  a  term  not  ex- 
ceeding one  year  it  is  within  the  discretion  of  the  court  to  order  confine- 
ment in  State  prison.  2     The  Attorney  General  may  have  a  prisoner  re- 

n'/aSee  In  re  Birdsong,  39  Fed.  599,  United  States,  101  Fed.  817,  42  C.  C. 

4  L.R.A.  628.  A.  34. 

"Saunders    v.    United   States,   73        isAct  March  28,  1856,  c.  9  5  1,  11 

Fed.  782.  Stat.  2. 

"United    States   v.  Pridgeon,  153        lAct  March  3,  1865,  c.  86,  «  3,  13 

U.  S.  48,  61,  38  L.  ed.  636,   14  Sup.  Stat.  500. 

Ct.    Rep.    746;    see    also    Ex    parte        2Ex  parte  Karstendiek,   93  U.   S. 

Geary,  2  Biss.  486,  10  Fed.  Cas.  No.  396,  23  L.  ed.  889;  United  States  v. 

h'  ,7;    ,  TT  .,   ,   „  Pridgeon,  153  U.  S  60  38  L  ed.  636, 

"Jackson    v.    United   States,   102  .14  Sup.  Ct.  Rep.  746 
Fed.  473,  42  C.  C.  A.  452;  Haynes  v. 
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moved  to  another  prison  under  certain  circumstances. 3  Where  the  sentence 
is  imprisonment  for  one  year  or  less,  the  court  cannot  under  the  above  sec- 
tion confine  the  prisoner  in  a  State  jail.*  But  it  has  been  held  that  an 
order  of  imprisonment  for  one  year  in  a  State  jail  is  not  void,  but  merely 
irregular.?  After  commitment  to  State  jail  under  the  section  the  court 
has  no  power,  after  the  expiration  of  the  term  of  court  in  which  the 
sentence  was  imposed,  to  remove  the  prisoner  to  a.  county  jail,  as  such  a 
proceeding  would  tend  to  lessen  the  ignominy  of  the  punishment.6  Al- 
though for  some  purposes  the  different  counts  of  an  indictment  may  be 
regarded  as  so  far  separate  as  to  be  different  indictments,  yet  a.  sentence 
on  two  counts  for  a  term  of  two  years  may  be  executed  in  a  State  prison 
and  is  not  void  as  being  "for  one  year  only"  on  each  offense.?  Where  the 
law  provides  for  imprisonment  alone  and  the  person  is  sentenced  for  more 
than  a  year,  the  court  may  in  its  discretion  order  imprisonment  in  an  in- 
stitution where  hard  labor  is  part  of  the  discipline.  8 

§  1616.     Court  may  order  penitentiary  sentences  executed  in  any 
prison  of  State  if  it  permit. 

In  every  ease  where  any  criminal  convicted  of  any  offense  against 
the  United  States  is  sentenced  to  imprisonment  and  confinement 
to  hard  labor,  it  shall  be  lawful  for  the  court  by  which  the  sentence 
is  passed  to  order  the  same  to  be  executed  in  any  State  jail  or  peni- 
tentiary within  the  district  or  State  where  such  court  is  held,  the 
use  of  which  jail  or  penitentiary  is  allowed  by  the  legislature  of 
the  State  for  that  purpose. 

R.  S.  §  5542,  TJ.  S.  Comp.  Stat.  1901,  p.  3721. 

The  above  section  was  originally  enacted  in  1825.10  E.  S.  §  5546,  is 
to  be  construed  in  connection  with  this  section.il  The  section  relates  to 
imprisonment  at  hard  labor  without  reference  to  the  length  of  the  im- 
prisonment.12  The  terms  of  the  section  are  explicit  and  amount  to  a 
denial  of  the  power  of  the  court  to  order  imprisonment  in  any  place  where 
hard  labor  is  not  required. is  Hence  imprisonment  in  a  place  not  authorized 
by  the  section  entitles  a  prisoner  to  habeas  corpus  but  without  prejudice 

sPost,  §  1631.  541,  48  L.  ed.  1111,  24  Sup.  Ct,  Rep. 

«In  re  Bonner,  151   U.  S.  255,  38  780. 

L.  ed.  151,  14  Sup.  Ct.  Rep.  323;  In  sin   re  Welty,   123   Fed.   123;    see 

re  Mills,  135  TJ.  S.  263,  34  L.  ed.  107,  also  Ex  parte  Karstendick,  93  TJ.  S. 

10  Sup.  Ct.  Rep.  762;  United  States  396,  28  L.  ed.  889;  In  re  Mills,  135 

v.    Cobb,    43    Fed.    570;    Haynes  v.  U.  S.  263,  34  L.  ed.  107,  10  Sup.  Ct. 

United  States,  101  Fed.  817,  42  C.  C.  Rep.  762. 

A.  34;  In  re  De  Puy,  3  Ben.  307,  7  10 Act  March  3,  1825,  c.  65,   §   15, 

Fed.  Oas.  No.  3,814.  4  Stat.  118. 

5Ex  parte  Friday,  43  Fed.  916.  "See  post,  §  1620. 

6  United    States   v.   Greenwald,   64  i*Ex  parte  Friday,  43  Fed.  920. 

Fed.  8.  "In  re  Bonner,  151  U.  S.  255,  38 

7Dimmick  v.  Tompkins,  194  U.  S.  L.  ed.  149,  14  Sup.  Ct.  Rep.  323. 
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to  his  being  sentenced  in  accordance  with  the  law  upon  the  verdict.!* 
After  expiration  of  the  term  in  which  the  sentence  was  imposed,  the  court 
has  no  power  to  order  the  removal  of  the  prisoner,  from  a  State  prison  to 
a  county  jail.  1 5  The  court  may,  however,  order  a  prisoner's  removal  to 
another  penitentiary  in  the  same  State  of  equal  degree  and  grade  and  where 
the  prison  discipline  would  be  the  same  as  that  of  the  first  penitentiary." 
Offenses  punishable  "for  more  than  one  year"  as  provided  by  the  previous 
section,"  or  "at  hard  labor"  as  provided  above,  are  "infamous,""  and  can- 
not be  prosecuted  by  information.!  9 

§  1617.    Deduction  from  term  of  imprisonment  for  good  conduct. 

Each  prisoner  who  has  been  or  shall  hereafter  be  convicted  of  any 
offense  against  the  laws  of  the  United  States,  and  is  confined,  in 
execution  of  the  judgment  or  sentence  upon  any  such  conviction, 
in  any  United  States  peniteniary  or  jail,  or  in  any  penitentiary, 
prison,  or  jail  of  any  State  or  Territory,  for  a  definite  term,  other 
than  for  life,  whose  record  of  conduct  shows  that  he  has  faithfully 
observed  all  the  rules  and  has  not  been  subjected  to  punishment, 
shall  be  entitled  to  a  deduction  from  the  term  of  his  sentence  to 
be  estimated  as  follows,  commencing  on  the  first  day  of  his  arrival 
at  the  penitentiary,  prison,  or  jail:  Upon  a  sentence  of  not  less 
than  six  months  nor  more  than  one  year,  five  days  for  each  month ; 
upon  a  sentence  of  more  than  one  year  and  not  less  than  three  years, 
six  days  for  each  month;  upon  a  sentence  of  not  less  than  three 
years  and  less  than  five  year,  seven  days  for  each  month ;  upon  sent- 
ence of  not  less  than  five  years  and  less  than  ten  years,  eight  days 
for  each  month ;  upon  a  sentence  of  ten  years  or  more,  ten  days  for 
each  month.  When  a  prisoner  has  two  or  more  sentences,  the  ag- 
gregate of  his  several  sentences  shall  be  the  basis  upon  which  his 
deduction  shall  be  estimated.  .  .  .  This  act  shall  apply  to  all 
sentences  imposed  subsequent  to  July  21,  1902,  and  to  the  sen- 
tences imposed  prior  thereto,  the  commutation  upon  which  is  less 
than  that  provided  in  this  act. 

§§  1  and  3  of  act  June  21,  1902,  c.  1140,  32  Stat.  397,  U.  S.  Oomp.  Stat. 
1903,  p.  448,  as  amended  act  April  27,  1906,  c.  1997,  34  Stat.  1497. 

"Idem.  S.  393,  32  L.  ed.  486,  9  Sup.  Ct.  Rep. 

"United  States  v.  Greenwald,  64  111;  Ansbro  v.  United  States,  159  U. 

Fed.  6.  S.  697,  40  L.  ed.  310,  16  Sup.  Ct.  Rep. 

"United  States  v.  Greenwald,  64  187;  Ex  parte  McClusky,  40  Fed.  71. 
Fef6-  "United  States  v.  Cobb,  43  Fed. 

"Ante,  §  1615.  570;  see  R.  S.  §. 

"United  States  v.  DeWalt,  128  U. 
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Section  three  of  the  act  of  1902,  originally  provided  that  it  should  apply 
only  to  sentences  imposed  by  courts  subsequent  to  the  time  when  it  took 
effect;  i  and  that  the  prior  law  should  continue  to  govern  commutations 
on  sentences  previously  imposed.  That  prior  law  was  comprised  in  R.  S. 
|§  5543,  5544  and  in  acts  of  1875  and  of  1891.2  The  amendment  of  1906 
■consisted  in  making  the  new  rules  of  commutation  applicable  to  earlier 
sentences,  where  the  old  commutation  was  less.  Authorities  construing 
the  old  law  are  collected  in  a  footnoted  It  would  seem  that  the  new  law 
does  not  apply  to  prisoners  in  county  jails,  any  more  than  did  the  old.* 

§  1618.  — restoration  of  forfeited  commutation. 

In  the  case  of  convicts  in  any  United  States  penitentiary,  the  At- 
torney General  shall  have  the  po^ver  to  restore  to  any  such  convict 
who  has  heretofore  or  may  hereafter  forfeit  any  good  time  by  violat- 
ing any  existing  law  or  prison  regulation  such  portion  of  lost  good 
time  as  may  be  proper,  in  his  judgment,  upon  recommendations 
and  evidence  submitted  to  him  by  the  warden  in  charge.  Restora- 
tion, in  the  case  of  United  States  convicts  confined  in  State  and  Ter- 
ritorial institutions,  shall  be  regulated  in  accordance  with  the  rules 
governing  such  institutions,  respectively. 

§  2  of  act  June  21,  1902,  c.  1140,  32  Stat.  397,  U.  S.  Comp.  Stat.  1905, 
p.  731. 

§  1619.    Actual  reasonable  cost  of  keeping  prisoners  to  be  paid. 

Hereafter  there  shall  be  allowed  and  paid  by  the  Attorney  Gen- 
eral, for  the  subsistence  of  prisoners  in  the  custody  of  any  marshal 
of  the  United  States  and  the  warden  of  the  jail  in  the  District  of 
Columbia,  such  sum  only  as  it  reasonably  and  actually  cost  to  sub- 
sist them.  And  it  shall  be  the  duty  of  the  Attorney  General  to 
prescribe  such  regulations  for  the  government  of  the  marshals  and 
the  warden  of  the  jail  in  the  District  of  Columbia,  in  relation  to 
their  duties  under  this  chapter  [i.  e.,  chapter  nine  of  title  seventy 
of  the  Revised  Statutes,  dealing  with  "Prisoners  and  Their  Treat- 

il.   e.,July   21,    1902,   thirty   days  Howard  v.   United    States,   75   Fed. 

after  its  approval.  986,  21  C.  C.  A.  586,  34  L.R.A.  509; 

2Act  March  3,   1875,  c.  145,   §   1;  In  re  Willis,  83  Fed.  148. 
act  March  3,   1891,  c.  529,  §  8;   see        ^United    States    v.    Schroeder,    14 

U.    S.    Comp.    Stat.    1901,    pp.   3721,  Blatchf.   344,   Fed.   Cas.   No.   16,233; 

3722,  3727.  In  re  Terry,  37   Fed.  649,  13  Sawy, 

3ln  re  Terry,  37  Fed.  652,  13  Sawy.  598;  United  States  v.  Goujon,  39  Fed. 

598;  United  States  v.  Goujon,  39  Fed.  773;  In  re  Deering,  60  Fed.  287. 
773;    In    re    Deering,   60    Fed.    267; 
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ment"]  as  will  enable  him  to  determine  the  actual  and  reasonable 
expenses  incurred. 

R.  S.  §  5545,  U.  S.  Comp.  Stat.  1901,  p.  3722. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1872.6  An  act  of  1891'  provides  for  the  payment  of  transportation  and 
subsistence  of  prisoners  in  Federal  prisons. 

§  1620.    Designation  of  penitentiary  by  Attorney  General — trans- 
portation. 

All  persons  who  have  been,  or  may  hereafter  be,  convicted 
of  crime  by  any  court  of  the  United  States  whose  punishment  is 
imprisonment  in  a  district  or  territory  where,  at  the  time  of  con- 
viction, or  at  any  time  during  the  term  of  imprisonment,  there 
may  be  no  penitentiary  or  jail  suitable  for  the  confinement  of 
convicts  or  available  therefor,  shall  be  confined  during  the  term 
for  which  they  have  been  or  may  be  sentenced,  or  during  the 
residue  of  said  term,  in  some  suitable  jail  or  penitentiary  in  a  con- 
venient State  or  Territory,  to  be  designated  by  the  Attorney  Gen- 
eral, and  shall  be  transported  and  delivered  to  the  warden  or  keeper 
of  such  jail  or  penitentiary  by  the  marshal  of  the  district  or  Ter- 
ritory where  the  conviction  has  occurred;  and  if  the  conviction 
be  had  in  the  District  of  Columbia,  the  transportation  and  the 
delivery  shall  be  by  the  warden  of  the  jail  of  that  district;  the 
reasonable  actual  expense  of  transportation,  necessary  subsistence, 
and  hire  and  transportation  of  guards  and  the  marshal,  or  the 
warden  of  the  jail  in  the  District  of  Columbia,  only,  to  be  paid  by 
the  Attorney  General,  out  of  the  judiciary  fund.  But  if,  in  the 
opinion  of  the  Attorney  General,  the  expense  of  transportation  from 
any  State,  Territory  or  the  District  of  Columbia,  in  which  there  is 
no  penitentiary,  will  exceed  the  cost  of  maintaining  them  in  jail 
in  the  State,  Territory,  or  the  District  of  Columbia  during  the 
period  of  their  sentence,  then  it  shall  be  lawful  so  to  confine  them 
therein  for  the  period  designated  in  their  respective  sentences.  And 
the  place  of  imprisonment  may  be  changed  in  any  case,  when,  in  the 
opinion  of  the  Attorney  General,  it  is  necessary  for  the  preserva- 
tion of  the  health  of  the  prisoner,  or  when,  in  his  opinion,  the  place 
of  confinement  is  not  sufficient  to  secure  the  custody  of  the  prisoner, 
or  because  of  cruel  or  improper  treatment :  Provided,  however,  that 

6Act  March  5,  1872,  t.  30,  §  1,  17  7Act  March  3,  1891,  e.  529,  §  5, 
Stat.  35.  26  Stat.  839. 
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no  change  shall  be  made  in  the  ease  of  any  prisoner  on  the  ground 
of  the  unhealthiness  of  the  prisoner,  or  because  of  his  treatment, 
after  his  conviction  and  during  his  term  of  imprisonment,  unless 
such  change  shall  be  applied  for  by  such  prisoner,  or  some  one  in 
his  behalf. 

R.  S.  §  5546,  as  amended  1876,  1901,  U.  S.  Comp.  Stat.  1901,  p.  372:!. 

The  above  section  was  first  amended  in  18769  and  finally  amended  by  act 
of  1901,  to  read  as  set  forth  above.io  An  act  of  1891  providing  for  the 
building  of  Federal  prisons  authorizes  the  Attorney  General  to  designate 
to  which  of  such  prisons,  persons  convicted  in  any  particular  State  or  Terri- 
tory should  be  carried.!1  The  section  is  to  be  construed  in  connection  with 
R.  S.  §§  5541,  554212  and  may  be  tr^ted  as  provisos  to  them."  Hence  one 
sentenced  for  a  term  not  exceeding  one  year,  without  hard  labor,  cannot 
be  confined  in  a  State  penitentiary  in  another  district,  under  the  above  sec- 
tion.1* Notwithstanding  the  use  of  the  words  "district  or  Territory" 
in  the  first  clause,  the  section  apparently  applies  to  cases  where  there  is 
no  suitable  penitentiary  within  the  State."  The  power  of  removal  is 
in  the  hands  of  the  Attorney  General  and  not  in  the  courts.  1 6  Although 
he  may  move  a  prisoner  from  one  jail,  or  prison  to  another,  he  has  no 
power  to  order  a  prisoner  sentenced  to  jail  to  be  confined  in  a  peniten- 
tiary.17 Nor  can  the  court  authorize  imprisonment  in  a  penitentiary  where 
the  statute  intends  imprisonment  alone  to  be  the  punishment.1 8  The 
order  of  the  Attorney  General  that  the  prisoner  be  confined  in  a  State 
penitentiary  is  not  invalid  because  the  State  has  not  given  its  consent  that 
the  penitentiary  shall  be  so  used;1'  and  the  prisoner  himself  cannot  ob- 
ject where  the  State  does  not.20  The  prevalent  practice  is  for  the  Attorney 
General  to  notify  the  different  courts,  through  the  district  attorney,  of 
the  designation  that  he  has  made  for  the  different  districts  from  time  to 
time  and  to  procure  to  be  entered  upon  the  minutes  of  the  court  in  each 
district  an  order  showing  the  designation  which  is  in  force.1  But  it  is  not 
necessary  to  state  in  the  judgment,  on  committing  the  prisoner,  that  the 
place  of  imprisonment  was  so  authorized  by  the  Attorney  General. 2     The 

9  Act  July  12,  1876,  c.  183,  19  Stat.  "United  States  v.  Greenwald,  64 
88.  Fed.  6. 

"Act  March  3,  1901,  c.  873,  31  "United  States  v.  Marshall,  6 
Stat.  1450.  Mackey,  34. 

"See  post  §  1630.  "United  States  v.  Cobb,  43   Fed. 

i2See  ante,  §§  1615,  1616.  570. 

"Ex  parte  Karstendick,  93  U.  S.        "Ex  parte  Karstendick,  93  TJ.  S. 
396,  23  L.  ed.  889;  United  States  v.    396,  23  L.  ed.  889. 
McMahon,    164  U.   S.   81,   41    L.   ed.        zoidem;  see  also  Ex  parte  Brooks, 
357,  17  Sup.  Ct.  Rep.  28;  see  also  Ex   29  Fed.  85. 
parte  McClusky,  40  Fed.  71.  iGardes  v.  United  States,  87  Fed. 

i4United  States  v.   Cobb,  43   Fed.   172,  30  C.  C.  A.  596. 
570.  2In    re   Wilson.    18    Fed.    33;    see 

"United  States  v.  McMahon,   164   also  Idem,   114  U.   S.  427,  29  L.  ed. 
U.  S.  87,  41  L.  ed.  357,  17  Sup.  Ct.   93,  5  Sup.  Ct.  Rep.  935. 
Rep.  28. 
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finding  of  the  court  that  there  is  no  suitable  prison  is  conclusive  and  not 
reviewable  on  writ  of  habeas  corpus.3 

.§  1621.    Attorney  General  to  contract  for  subsistence,  etc. 

The  Attorney  General  shall  contract  with  the  managers  or  proper 
authorities  -having  control  of  such  prisoners,  for  the  imprisonment, 
subsistence,  and  proper  employment  of  them,  and  shall  give  the 
court  having  jurisdiction  of  such  offenses  notice  of  the  jail  or  peni- 
itentiary  where  such  prisoners  will  be  confined. 
E.  S.  §  5547,  U.  S.  Comp.  Stat.  1901,  p.  3724. 

The  above  section  was  carried  into  the  Revised  Statutes  from  acts  of 
.'18645  and  1872.6  Acts  of  1891?  and  19018  contain  provisions  for  the  em- 
ployment of  prisoners  confined  in  United  States  penitentiaries.  Since  by 
the  above  section  the  subsistence  of  convicts  is  made  a  matter  of  contract, 
.u  State  statute  authorizing  the  use  of  county  jails  for  the  confinement  of 
"United  States  prisoners  on  certain  terms  is  not  binding  on  United  States.9 

J  1622.    When  prisoners  committed  to  house  of  correction  or 
reformatory. 

Whenever  any  person  is  convicted  of  any  offense  against  the  Unit- 
ed States  which  is  punishable  by  fine  and  imprisonment,  or  by  either, 
the  court  by  which  the  sentence  is  passed  may  order  the  sentence 
"to  be  executed  in  any  house  of  correction  or  house  of  reformation 
for  juvenile  delinquents  within  the  State  or  district  where  such 
court  is  held,  the  use  of  which  is  authorized  by  the  legislature  of 
■the  State  for  such  purpose. 

R.  S.  §  5548,  U.  S.  Comp.  Stat.  1901  p.  3724. 

The  above  section  was  originally  enacted  in  1835.11     A  provision  from 
an  act  of  1891  upon  this  same  subject  is  quoted  under  the  next  section.12 

:§  1623.    Confinement  of  juvenile  offenders — expenses  of  transpor- 
tation, etc. 
Juvenile  offenders  against  the  laws  of  the  United  States,  being 
under  the  age  of  sixteen  years,  and  who  may  hereafter  be  con- 

3Ex  parte  Karstendick,  93  U.   S.        7Act  March  3,  1891,  c.  529,  «  2,  26 
402,  23  L.  ed.  889;  Ex  parte  Wilson,    Stat.  839. 

114  U.  S.  421,  29  L.  ed.  90,  5  Sup.  Ct.        8  Act  March  3,  1901,  c.  853,  §  1,  31 
Rep-  935.  Stat.  1185. 

5Act  May  12,  1864,  c.  85,  §  2,  13        9C»unty  of  Lewis,  etc.  v.  United 
totat-  '5-  States,  77  Fed.  733 

•Act  March  5,  1872,  c.  30,  §  1,  17       nAct  March  3,  1835,  c.  40,  §  5,  4 
Stat.  35.  Stat.  777. 

i2Post,  §  1623. 
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victed  of  crime,  the  punishment  whereof  is  imprisonment,  shall  be 
•confined  during  the  term  of  sentence  in  some  house  of  refuge  to  be 
designated  by  the  Attorney  General,  and  shall  be  transported  and 
delivered  to  the  warden  or  keeper  of  such  house  of  refuge  by  the 
marshal  of  the  district  where  such  conviction  has  occurred;  or  if 
•■such  conviction  be  had  in  the  District  of  Columbia,  then  the  trans- 
portation and  delivery  shall  be  by  the  warden  of  the  jail  of  that 
•district,  and  the  reasonable  actual  expense  of  the  transportation, 
necessary  subsistence,  and  hire,  and  transportation  of  assistants  and 
the  marshal  or  warden,  only,  shall  be  paid  by  the  Attorney  General, 
•out  of  the  judiciary  fund. 

R.  S.  §  5549,  U.  S.  Comp.  Stat.  ?901,  p.  3725. 

The  above  section  was  carried  into  the  Revised  Statutes  from  acts  of 
1865K  and  1872.15  The  act  of  1891  authorizing  the  building  of  Federal 
prisons  declared  that  it  "shall  not  apply  to  minors,  who,  in  the  judgment 
of  the  judges  presiding  over  United  States  courts,  shall  be  committed  to 
reformatory  institutions."!  6  The  same  act  also  provided  in  section  nine 
thereof  that  "in  the  construction  of  the  prison  buildings  provided  for  in 
this  act  there  shall  be  such  arrangement  of  cells  and  yard  space  as  that 
prisoners  under  twenty  years  of  age  shall  not  be  in  any  way  associated 
with  the  prisoners  above  that  age,  and  the  management  of  the  class  under 
twenty  years  of  age  shall  bs  as  far  as  possible  reformatory." 

§  1624.  —  Attorney  General  to  designate  houses  of  refuge  and  con- 
tract for  subsistence. 

The  Attorney  General  shall  contract  with  the  managers  or  per- 
sons having  control  of  such  houses  of  refuge  for  the  imprisonment, 
subsistence,  and  proper  employment  of  all  such  juvenile  offenders, 
and  shall  give  the  several  courts  of  the  United  States  and  of  the 
District  of  Columbia  notice  of  the  places  so  provided  for"  the  con- 
finement of  such  offenders ;  and  they  shall  be  sentenced  to  confine- 
ment in  the  house  of  refuge  nearest  the  place  of  conviction  so 
designated  by  the  Attorney  General. 

R.  S.  5550,  U.  S.  Comp.  Stat.  1901,  p.  3725. 

The  section  was  carried  into  the  Revised  Statutes  from  acta  of  186517 
and  I872.18 

14 Act  March  3,  1865,  c.  121,  §  1,  26  Stat.  840,  U.  S.  Comp.  Stat.  1901, 
13  Stat.  538.  p.  3727. 

isAct  March  5,  1872,  c.  30,  §  1,  17  "Act  March  3,  1865,  c.  121,  §  2, 
Stat.  35.  13  Stat.  538. 

isAct  March  3,  1891,  c.  529,  §  7,        i«Act  March  5,  1872,  c.  30  §  1,  17 

Stat.  35. 
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§  1625.    Prisoners  to  be  provided  with  money  and  clothes  on 
discharge. 

On  the  discharge  from  any  prison  of  any  person  convicted  under 
the  laws  of  the  United  States  on  indictment,  he  or  she  shall  be 
provided  by  the  warden  or  keeper  of  said  prison  with  one  plain 
suit  of  clothes  and  five  dollars  in  money,  for  which  charge  shall  be- 
made  and  allowed  in  the  accounts  of  said  prison  with  the  United 
States :  Provided,  That  this  section  shall  not  apply  to  persons  sen- 
tenced to  a  term  of  imprisonment  of  less  than  six  months. 

§  2  of  act  March  3,  1875,  c.  145,  18  Stat.  480,  U.  S.  Comp.  Stat.  1901,. 
p.  3722. 

This  provision  was  enacted  at  a  time  when  all  Federal  prisoners  were- 
confined  in  State  or  Territorial  prisons.  A  similar  provision  as  to  Federal 
prisons  follows. 

§  1626.  — similar  provisions  as  to  discharge  from  Federal  prisons. 

Every  prisoner  when  discharged  from  the  jail  and  prison  shall 
be  furnished  with  transportation  to  the  place  of  his  residence  within 
the  United  States  at  the  time  of  his  commitment  under  sentence- 
of  the  court,  and  if  the  term  of  his  imprisonment  shall  have  been 
for  one  year  or  more,  he  shall  also  be  furnished  with  suitable  cloth- 
ing, the  cost  not  to  exceed  twelve  dollars,  and  five  dollars  in  money.. 
§  6  of  act  March  3,  1891,  c.  529,  26  Stat.  840,  U.  S.  Comp.  Stat.  1901,  p. 
3727. 

§  1627.     Removal  of  prisoners  in  case  of  contagion  or  epidemic. 

The  judge  of  any  district  court,  within  whose  district  any  con- 
tagious or  epidemic  disease  shall  at  any  time  prevail,  so  as,  in  his 
opinion,  to  endanger  the  lives  of  persons  confined  in  the  prison  of 
such  district,  in  pursuance  of  any  law  of  the  United  States,  may 
direct  the  marshal  to  cause  the  persons  so  confined  to  be  removed 
to  the  next  adjacent  prison  where  such  disease  does  not  prevail, 
there  to  be  confined  until  they  may  safely  be  removed  back  to  the 
place  of  their  first  confinement.  Such  removals  shall  be  at  the 
expense  of  the  United  States. 

R.  S.  §  4800,  U.  S.  Comp.  Stat.  1901,  p.  3319. 
The  above  section  was  first  enacted  in  1799.1 

lAct  Feb.   25,   1799,   c.   12,   §  5,   1 
Stat.  620. 
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|  1628.     Provisions  respecting  Federal  prisons. 

In  18913  provision  was  made  for  the  erection  of  three  Federal 
prisons  two  east  and  one  west  of  the  Eock  Mountains  "for  the 
■confinement  of  all  persons  convicted  of  any  crime  whose  term  of 
imprisonment  is  one  year  or  more  at  hard  labor  by  any  court  of 
the  United  States  in  any  State,  Territory  or  District  under  the  jur- 
isdiction of  the  Department  of  Justice  of  the  United  States."  In 
1895  provision  was  made  for  the  transfer  of  the  Port  Leavenworth 
military  prison  to  the  Department  of  Justice  for  prison  purposes 
and  in  the  following  year  for  the  erection  of  a  penitentiary  on  the 
Fort  Leavenworth  reservation  an<4  the  return  of  the  military  prison 
-to  the  War  Department.4  In  1898  the  Federal  jail  at  Fort  Smith, 
Ark.,  was  made  a  national  prison  for  the  confinement  of  persons 
convicted  in  the  United  States  and  commissioners'  courts  in  Indian 
Territory  and  in  the  Texarkana  division  of  the  western  district  of 
Arkansas.5 

Author's  section. 

§  1629.     Attorney  General  to  supervise  Federal  prisons. 

The  control  and  management  of  said  prisons  [i.  e.  Federal 
prisons  whose  erection  was  authorized  by  the  act  of  1891  from 
which  this  is  taken]  shall  be  vested  in  the  Attorney  General  who 
shall  have  power  to  appoint  a  suerintendent,  assistant  superintend- 
ent, warden,  keeper,  and  all  other  officers  necessary  for  the  safe- 
keeping, care,  protection  and  discipline  of  such  United  States  pris- 
oners. He  shall  also  have  authority  to  promulgate  such  rules  for 
the  government  of  the  officials  of  said  prisons  and  prisoners  as  he 
may  deem  proper  and  necessary. 

§  4,  act  March  3',  1891,  c.  529,  26  Stat.  839,  U.  S.  Comp.  Stat.  1901,  p. 
3726. 

The  above  enactment  is  extended  by  a  later  act  to  the  Fort  Leaven- 
worth prison*  and  similar  provisions  are  contained  in  subsequent  acts  re- 
specting the  Fort  Smith,  Ark.,  jail,2  and  the  Atlanta  jail. 3 

3  Act  March  3,  1891,  c.  529,  26  Stat.  lAct  March  2,  1895,  c.  189,  §  1,  28 

839,  U.  S.  Comp.  Stat.  1901,  p.  3725.  Stat.  957,  U.  S.  Comp.  Stat.  1901,  p. 

4See  act  March  2,  1895,  c.  189,  §  1,  3728. 

2  Stat.  957 ;  act  June  10,  1896,  c.  400,  2Aet  May  17,  1898,  c.  340,  30  Stat. 

§  1,  29  Stat.  380,  U.  S.  Comp.  Stat.  417,  TJ.  S.  Comp.  Stat.  1901,  p.  3730. 

1901,  pp.  3728,  3729.  3Act  March  3,  1901,  c.  853,   §   1, 

sAct  May  17,  1898,  c.  340,  30  Stat.  31  Stat.  1185,  TJ.  S.  Comp.  Stat.  1901, 

417,  TJ.  S.  Comp.  Stat.  1901,  p.  3730.  p.  3731. 
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§  1630.  —  to  designate  to  which  prisons  convicts  to  be  com- 
mitted. 

The  Attorney  General  shall  be  authorized  to  designate  to  which  of 
said  prisons  [i.  e.  the  Federal  prisons  provided  by  the  act5]  per- 
sons convicted  in  such  States  or  Territories  [i.  e.  those  under  the 
jurisdiction  of  the  Federal  Department  of  Justice]  shall  be  car- 
ried for  confinement. 

Part  of  §  9,  act  March  3,  1891,  c.  529,  26  Stat.  840,  U.  S.  Comp.  Stat. 
1901,  p.  3728. 

The  remainder  of  this  section  of  the  act  of  1891  is  quoted  in  a  note  to 
a  preceding  section,  6  and  other  portions  of  the  act  are  embodied  in  other 
sections  of  this  Code.' 

§  1631.  — may  transfer  prisoners  elsewhere  to  Federal  peniten- 
tiary. 

The  Attorney  General  is  authorized  to  transfer,  in  his  discretion, 
to  said  United  States  penitentiary  at  Atlanta,  Georgia,  such  per- 
sons now  undergoing  sentences  of  confinement,  imposed  by  the  Unit- 
ed States  courts,  in  other  institutions,  as  can  conveniently  be  ac- 
commodated therein. 

Part  of  §  1,  act  of  March  3,  1901,  c.  853,  31  Stat.  1115,  U.  S.  Comp.  Stat. 
1901,  p.  3731. 

The  above  is  from  one  of  the  appropriation  acts  of  1901. 

§  1632.     Employment  of  prisoners  in  Federal  prisons. 

The  act  of  1891  authorizing  the  erection  of  three  Federal  prisons 
provided  for  workshops  for  the  convicts  therein  and  that  they  be 
employed  "exclusively  in  the  manufacture  of  such  supplies  for  the 
government  as  can  be  manufactured  without  the  use  of  machinery," 
and  further  that  the  "prisoners  shall  not  be  worked  outside  the 
prison  enclosure.9  The  act  appropriating  the  military  prison  at 
Fort  Leavenworth  as  a  penitentiary  contained  a  somewhat  sim- 
ilar provision.10  The  act  of  1896  for  the  erection  of  a  new 
penitentiary  at  Fort  Leavenworth  provided  for  workshops  therein 
and  for  the  employment  of  convicts  in  its  construction.11     A  pro- 

BAnte,  §  1628.  lOAct  March  2,  1896,  c.  189,  §  1, 

•Ante,  §  1623.  28  Stat.  967,  U.  S.  Comp.  Stat.  1901, 

'Ante,  §§  1610,  1627,  1628,  1629.  p.  3728. 

9  Act  March  3,  1891,  c.  529,  §  2,  26  nAct  June  10,  1896,  c.  400,  29  Stat. 

Stat.  839,  U.  S.  Comp.  Stat.  1901,  p.  380,  U.  S.  Comp.  fetat.  1901.  p.  372S. 

3726.  r 
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viso  in  an  appropriation  act  of  1901  provided  that  convicts  in  the 
Federal  prison  at  Atlanta  might  be  employed  "in  the  manufac- 
ture of  articles  and  the  production  of  supplies  for  said  penitentiary  -r 
in  the  manufacture  of  supplies  for  the  government  that  can  be' 
manufactured  without  the  use  of  machinery;  in  the  construction,, 
extension  and  repairs  of  buildings  and  inclosures  of  the  prison,  and 
in  making  necessary  materials  therefor ;  and  in  the  cultivation  and. 
care  of  the  prison  grounds  and  farm."12 
Author's  section. 

i2Act  March  3,  1901,  c.  853,  §  1, 
31  Stat.  1185,  U.  S.  Oomp.  Stat.  1901,  * 
p.  3731. 
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CHAPTEE  50. 

EXTRADITION. 

§  1642.  Extradition  of  fugitives  from  the  justice  of  »  foreign  country. 

§  1643.  Extradition  cases  to  be  heard  publicly. 

§  1644.  Depositions  and  other  papers  as  evidence  at  hearing. 

§  1645.  — earlier  provision  of  Revised  Statutes. 

§  1646.  Summoning  and  pay  of  witnesses  of  indigent  defendants. 

§  1647.  Surrender  of  fugitive  and  recapture  after  escape. 

§  1648.  Person   committed    to   be   deported   within   two   months   or   dis- 
charged. 

§  1649.  Statutory  provisions  only  operative  while  extradition  treaty  exists. 

§  1650.  Persons  extradited  from  foreign  country — protection. 

§  1651.  — agent  receiving  such  persons  to  have  powers  of  marshal. 

§  1652.  — penalty  for  obstructing  or  resisting  such  agent. 

§  1653.  Eight  of  extradition  between  States. 

§  1654.  Interstate  extradition. 

§  1655.  Penalty  for  resisting  agent  of  demanding  State. 

5  1656.  Extradition  of  fugitives  found  in  District  of  Columbia. 

§  1657.  — associate  justice  of  district  supreme  court  may  act. 

5  1658.  Extradition  between  United  States  and  Philippine  Islands. 

§  1659.  Certification  of  fees  and  costs  in  extradition  cases. 

§  1660.  Fees  and  costs  of  foreign  extradition,  how  payable. 

§  1642.     Extradition  of  fugitives  from  the  justice  of  a  foreign 
country. 

Whenever  there  is  a  treaty  or  convention  for  extradition^"^1 
between  the  government  of  the  United  States  and  any  foreign  gov- 
ernment, any  justice  of  the  Supreme  Court,  circuit  judge,  district 
judge,  commissioner,  authorized  so  to  do  by  any  of  the  courts  of  the 
United  States,  or  judge  of  a  court  of  record  of  general  jurisdiction 
of  any  State,  may,  upon  complaint  made  under  oath,™  charging 
any  person  found  within  the  limits  of  any  State,  district,  or  Terri- 
tory, with  having  committed  within  the  jurisdiction  of  any  such 
foreign  government  any  of  the  crimes  provided  for  by  such  treaty 
or  convention,  issue  his  warrant  for  the  apprehension  of  the  person 
so  charged, [e]  that  he  may  be  brought  before  such  justice,  judge, 
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or  commissioner,  to  the  end  that  the  evidence  of  criminality  may 
be  heard  and  considered.™"™  If,  on  such  hearing,  he  deems  the 
evidence  sufficient  to  sustain  the  charges  under  the  provisions  of 
the  proper  treaty  or  convention,  he  shall  certify  the  same,  together 
with  a  copy  of  all  the  testimony  taken  before  him,  to  the  Secretary 
of  State,  that  a  warrant  may  issue  upon  the  requisition  of  the  prop- 
er authorities  of  such  foreign  government,  for  the  surrender  of 
such  person,  according  to  the  stipulations  of  the  treaty  or  conven- 
tion ;  and  he  shall  issue  his  warrant  for  the  commitment  of  the  per- 
son so  charged  to  the  proper  jail,  there  to  remain  until  such  sur- 
render shall  be  made  :m~[j]  Provided,  That  whenever  any  foreign 
country  or  territory,  or  any  part  tnereof,  is  occupied  by  or  under  the 
control  of  the  United  States,  any  person  who  shall  violate,  or 
who  has  violated,  the  criminal  laws  in  force  therein,  by  the  com- 
mission of  any  of  the  following  offenses,  namely:  Murder  and  as- 
sault with  intent  to  commit  murder;  counterfeiting  or  altering 
money,  or  uttering  or  bringing  into  circulation  counterfeit  or  al- 
tered money ;  counterfeiting  certificates  or  coupons  of  public  indebt- 
edness, bank  notes,  or  other  instruments  of  public  credit,  and  the 
utterance  or  circulation  of  the  same ;  forgery  or  altering,  and  utter- 
ing what  is  forged  or  altered;  embezzlement  or  criminal  malversa- 
tion of  the  public  funds,  committed  by  public  officers,  employees, 
or  depositaries;  larceny  or  embezlement  of  an  amount  not  less  than 
one  hundred  dollars  in  value;  robbery;  burglar,  defined  to  be  the 
breaking  and  entering  by  nighttime  into  the  house  of  another 
person  with  intent  to  commit  a  felony  therein;  and  the  act  of 
breaking  and  entering  the  house  or  bulding  of  another,  whether 
in  the  day  or  nighttime,  with  the  intent  to  commit  a  felony 
therein ;  the  act  of  entering,  or  of  breaking  and  entering  the  offices 
of  the  government  and  public  authorities,  or  the  offices  of  banks, 
baning  houses,  savings  banks,  trust  companies,  insurance  or 
other  companies,  with  the  intent  to  commit  a  felony  therein; 
perjury  or  the  subornation  of  perjury;  rape;  arson;  piracy  by 
the  law  of  nations;  murder,  assault  with  intent  to  kill,  and 
manslaughter,  committed  on  the  high  seas,  on  board  a  ship 
owned  by  or  in  control  of  citizens  or  residents  of  such  foreign 
country  or  territory  and  not  under  the  flag  of  the  United  States, 
or  of  some  other  government;  malicious  destruction  of  or  attempt 
to  destroy  railways,  trams,  vessels,  bridges,  dwellings,  public  edi- 
fices, or  other  buildings,  when  the  act  endangers  human  life,  and 
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who  shall  depart  or  flee,  or  who  has  departed  or  fled,  from  justice 
therein  to  the  United  States,  any  Territory  thereof  or  to  the  Dis- 
trict of  Columbia,  shall,  when  found  therein,  be  liable  to  arrest  and 
detention  by  the  authorities  of  the  United  States,  and  on  the  writ- 
ten request  or  requisition  of  the  military  governor  or  other  chief 
executive  officer  in  control  of  such  foreign  country  or  territory  shall 
be  returned  and  surrendered  as  hereinafter  provided  to  such  author- 
ities for  trial  under  the  laws  in  force  in  the  place  where  such 
offense  was  committed.  All  the  provisions  of  sections  fifty-two 
hundred  and  seventy  to  fifty-two  hundred  and  seventy-seven  of 
this  title,1  so  far  as  applicable,  shall  govern  proceedings  authorized 
by  this  proviso :  Provided  further,  That  such  proceedings  shall  be 
had  before  a  judge  of  the  courts  of  the  United  States  only,  who 
shall  hold  such  person  on  evidence  establishing  probable  cause  that 
he  is  guilty  of  the  offense  charged:  And  provided  further,  That 
no  return  or  surrender  shall  be  made  of  any  person  charged  with 
the  commission  of  any  offense  of  a  political  nature.  If  so  held  such 
person  shall  be  returned  and  surrendered  to  the  authorities  in  con- 
trol of  such  foreign  country  or  territory  on  the  order  of  the  Secre- 
tary of  State  of  the  United  States,  and  such  authorities  shall 
secure  to  such  a  person  a  fair  and  impartial  trial. 

E.  S.  §  5270,  as  amended  in  1901,  TJ.  S.  Comp.  Stat.  1901,  p.  3591. 

[a]  History  of  provision  and  cross-references. 

The  amendment  of  1900  consisted  in  the  addition  of  the  three  provisos  re- 
specting crimes  in  foreign  territory  occupied  by  or  under  the  control  of 
the  United  States.2  The  first  part  of  the  section  is  from  an  act  of  1848.S 
The  Revised  Statutes  provide  elsewhere  for  the  removal  of  offenders  against 
the  United  Statutes  who  are  arrested  in  any  district  other  than  that  where 
the  offense  was  committed  to  the  district  where  the  offense  was  committed.* 
The  section  applies  to  treaties  passed  subsequently  to  its  enactment  as 
well  as  those  existing  at  the  time  of  its  enactment.  5  Where  the  terms  of 
the  particular  treaty  admit  of  such  construction,  all  crimes,  whether  com- 
mitted anterior  to  the  adoption  of  the  treaty  or  not,  are  included  in  its 
operation.s 

[b]  Extradition  in  general. 

Extradition  is  the  surrender  by  one  nation  to  another  of  an  individual 

iSee  post,   §§   1645,  1647-1652.  4See  ante,  §  1541. 

2Act  June  6,  1900,  c.  793,  31  Stat.  6See  Castro  v.  De  Uriarte,  16  Fed. 
656.  93. 

c.i.8fCL£Ug-  12'  19i8>  e-  167>  §  J>  9        6In  re  De  Giacomo,  12  Blatchf.  301, 
stat-  302.  '  Fe(i.  Cas_  No_  3)747> 
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accused  or  convicted  of  an  offense  outside  of  its  own  territory  and  within 
the  territorial  jurisdiction  of  the  other,  which,  being  competent  to  try  and 
punish  him,  demands  the  surrender.  8  It  is  the  right  of  foreign  govern- 
ments and  not  of  individuals^  and  it  cannot  be  demanded  by  one  nation 
of  another  as  a  matter  of  right  in  the  absence  of  treaty  stipulations.!" 
Whether  the  Federal  government  has  a  right  to  send  back  a,  fugitive  from 
justice  in  the  absence  of  treaty  has  been  regarded  as  doubtful.il  It  is, 
however,  the  uniform  practice  to  refuse  surrender  where  no  treaty  exists.12 
The  subject  of  intercourse  being  vested  exclusively  in  the  United  States 
government,  the  States  have  no  power  to  grant  or  cause  the  extradition 
of  one  of  its  citizens  on  the  demand  of  »  foreign  power.  13  The  clause, 
"the  jurisdiction  of  any  such  foreign  government,"  has  been  held  to  refer 
to  the  personal  jurisdiction  of  such  government,  and  hence  where  by  the 
law  of  Prussia  that  country  has  jurisdiction  over  an  offense  committed  by 
one  of  its  subjects  in  Belgium  it  may  demand  return  of  that  subject  by 
the  United  States  where  he  has  left  Belgium  and  fled  to  this  country i* 

[c]     Necessity  for  preliminary  requisition  and  for  executive  mandate. 

Requisition  is  not  a.  necessary  preliminary  step  to  the  issuing  of  war- 
rant of  arrest.!  6  And  it  has  been  held  that  the  court  need  only  examine 
the  evidence  of  criminality  and  need  not  consider  whether  or  not  the  for- 
eign government  authorized  the  application.!  7  Requisiton  is,  however, 
necessary  after  the  evidence  has  been  certified  to  the  Secretary  of  State.is 
There  is  some  question  as  to  the  necessity  for  a  preliminary  mandate  from 
the  Department  of  State  to  authorize  »  magistrate  to  entertain  extradi- 
tion proceedings.!  An  early  decision  held  it  necessary  in  all  cases,  whether 
the  particular  treaty  contained  any  reference  to  preliminary  mandate  or 
not.2     The  rule,  however,  apparently  is  that  such  mandate  is  unnecessary, 

sTerlinden  v.  Ames,  184  U.  S.  289,  U.  S.  289,  46  L.  ed.  545,  22  Sup.  Ct. 

46  L.  ed.  534,  23  Sup.  Ct.  Rep.  484.  Rep.  484. 

9  In  re  Ferrelle,  28  Fed.  878.  "Holmes  v.  Jennison,  14  Pet.  540, 

loUnited   States   v.  Rauscher,   119  10  L.  ed.  596;  Ex  parte  Smith,  3  Mc- 

U.  S.  412,  30  L.  ed.  425,  7  Sup.  Ct.  Lean,    121,    Fed.    Oas.    No.    12,968; 

Rep.  234 ;  Holmes  v.  Jennison,  14  Pet.  Cooper  v.  Galbraith,  3  Wash.  C.  C. 

540,  10  L.  ed.  579;  Dos  Santos  Case,  546,  Fed.  Oas.  No.  3,193. 
2  Brock,  493,  Fed.   Oas.   No.   4,016;        i*In    re    Stupp,    11    Blatehf.    124, 

United  States  v.  Davis,  2  Sumn.  482,  Fed.  Oas.  No.  13,562;  but  see  contra 

Fed.  Oas.  No.  14,932;  In  re  Metzger,  14  Op.  Atty.  Gen.  281. 
5  How.  176,  12  L.  ed.  104;  Ex  parte        "In  re  Mineau,  45  Fed.  188;  In  re 

McCabe,  46  Fed.  371,  12  L.R.A.  589;  Kaine,  14  How.   103,  14  L.  ed.  345; 

In  re  Sheazle,  1  Woodb.  &  M.  68,  Fed.  In  re  Adutt,  55  Fed.  376 ;  Benson  v. 

Cas.  No.  12,734.  McMahon,   127  U.   S.  457,  32  L.  ed. 

iiSee  United   States  v.  Rauscher,  234,  8  Sup.  Ct.  Rep.  1240. 
119  U.  S.  412,  30  L.  ed.  425;  7  Sup.        "In  re  Dugan,  2  Low.  367,  Fed. 

Ct.  Rep.  234.  Cas.  No.  4,120. 

126  Op.    Atty.    Gen.    432;   United        islnfra  note.M 
States  v.  Rauscher,  119  U.  S.  412,  30        iln  re  Kelly,  26  Fed.  856. 
L.  ed.  427,  7  Sup.  Ct.  Rep.  234;  See        2Ex  parte  Kaine,  3  Blatehf.  1,  Fed. 

also  Holmes  v.  Jennison,  14  Pet.  574,  Cas.  No.  7,597. 
10  L.  ed.  596;  Terlinden  v.  Ames,  184 
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unless  made  obligatory  by  treaty.  3  When  made  a  prerequisite  it  should 
be  set  forth  on  the  face  of  the  warrant  of  arrest.*  The  mandate  itself 
need  contain  a  statement  of  the  offense  in  general  terms  only,  importing 
that  it  is  an  offense  within  the  treaty.  5  The  effect  of  the  mandate  is 
merely  to  authorize  proceedings  before  the  judiciary  and  a.  second  mandate 
is  not  required  on  re-examination.6 

[d]    Complaint. 

Any  person  authorized  by  the  executive  department  of  the  foreign  nation 
is  a  proper  person  to  appear  and  file  the  complaint.  8  It  must  be  under 
oath  before  »  duly  authorized  officer.  9  If  the  complaint  is  made  by  a 
private  individual,  his  authority  to  act  should  appear  during  the  proceed- 
ing or  the  proceedings  should  be  dismissed.  io  The  consular  title  appended 
to  the  signature  of  the  complainant  is  held  sufficient  evidence  of  authority.i  i 
And  it  is  held  that  this  authority  must  appear  on  the  face  of  the  com- 
plaint.! 2  It  must  appear  also  in  the  complaint  that  the  commissioner  is 
duly  authorized  to  act  in  the  case.  1 3  The  complaint,  in  order  to  give 
jurisdiction,  need  not  have  the  precision  of  an  indictment,!1!  but  the  sub- 
stantial features  of  the  offense  must  be  clearly  set  forth.! 5  It  is  sufficient 
if  it  describes  the  offense  in  general  terms  such  as  are  used  in  the  treaty.i  6 
Where  the  complainant  has  no  personal  knowledge  of  the  facts  he  may  make 
the  complaint  on  information  and  belief,  stating  the  sources  of  his  in- 
formation and  the  grounds  of  his  belief,  and  annexing  to  the  complaint 
a  properly  certified  copy  of  any  indictment  found  in  the  foreign  country, 
or  a  copy  of  depositions  of  witnesses  having  actual  knowledge  of  the 
facts.17  An  averment  that  a  warrant  was  issued  in  the  foreign  country 
is  unnecessary,!  8  such  warrant  not  being  a  necessary  preliminary  to  an 
investigation  in  this  country.  19 

3In   re   Thomas,   12   Blatchf,    370,  uln  re  Grin,  112  Fed.  790. 

Fed.  Cas.  No.   13,887;    Castro  v.   De  I21n  re  Herris,  32  Fed.  583. 

Uriarte,  16  Fed.  96;  In  re  Orpen,  86  i3Ex  parte  Lane,  6  Fed.  34;  In  re 

Fed.  760;    see    also    In    re  Farez,  7  Kelley,  25  Fed.  268. 

Blatchf.  46,  Fed.  Cas.  No.  4,644;  In  re  i4ln  re  Adutt,  55  Fed.  376. 

Maedonnell,  11  Blatchf.  S3,  Fed.  Cas.  i6ln    re    Henrich,    5  Blatchf.  414, 

No.  8,771;  In  re  Kelley,  2  Low.  339,  Fed.  Cas.  No.  6,369;  In  re  Van  Hoven, 

Fed.  Cas.  No.  7,655;  Ex  parte  Boss,  4  Dill,  411,  Fed.  Cas.  No.  16,858;  see 

2  Bond,  252,  Fed.  Oas.  No.  12,069.  also  Ex  parte  Hibbs,  26  Fed.  421. 

«In  re  Farez,  7  Blatchf.  46,  Fed.  leCaatro  v.  DeUriarte,  16  Fed.  93; 

Cas.  No.  4,644.  In  re  Both,  15  Fed.  506. 

sin  re  Grin,  112  Fed.  798.  "Bice  v.  Ames,  180  TJ.  S.  375,  45 

«In  re  Kelly,  26  Fed.  856;   In  re  L.  ed.  582,  21  Sup.  Ct.  Bep.  406;  Ex 

Fergus,  30  Fed.  607.  parte  Lane,  6  Fed.  34;  see  also  In  re 

sin  re  Kelly,  26  Fed.   856;   In  re  Farez,  7  Blatchf.  345,  Fed.  Cas.  No. 

Ferrelle,  28  Fed.  878;  In  re  Orpen,  86  4,645;  In  re  Henrich,  5  Blatchf.  414, 

Fed.  762.  Fed.  Cas.  No.  6,369. 

OEx   parte    McCabe,   46   Fed.   363,  lsln  re  Farez,  7  Blatchf.  345,  Fed. 

12  L.B.A.  589;  Grin  v.  Shine,  187  U.  Oas.  No.  4,646. 

S.  181,  47  L.  ed.  130,  23  Sup.  Ct.  Bep.  !9In  re   Thomas,  12  Blatchf.  370, 


i°In  re  Ferrelle,  28  Fed.  878;  see 
also  In  re  Herris,  33  Fed.  165. 
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Procedure]  EXTRADITION  OF   FUGITIVES.  8   1642   [f] 

[e]  Warrant  of  arrest. 

A  complaint  duly  sworn  to  is  a  prerequisite  to  the  issuance  of  the  war- 
rant of  arrest.i  The  authority  of  the  commissioner  or  judge  must  ap- 
pear on  the  face  of  the  warrant; 2  and  it  must  appear  that  the  jurisdiction 
has  been  regularly  invoked  for  the  arrest  of  the  alleged  fugutive.s  A  sec- 
ond warrant  may  be  issued  where  the  first  was  of  doubtful  regularity.* 
In  a  ease  arising  under  the  extradition  treaty  with  Prussia  it  was  held  that 
the  warrant  may  run  throughout  the  United  States  and  may  be  executed 
in  any  district.5  This,  however,  has  been  denied  in  a  recent  case  arising 
under  the  treaty  with  Great  Britain,  the  terms  of  which,  as  to  the  point 
in  question,  are  identical  with  that  of  the  Prussian  treaty. 0  The  warrant 
of  arrest,  like  the  complaint,  need  describe  the  offense  in  general  terms  only, 
such  as  are  used  in  the  treaty.' 

[f]  Hearing. 

Another  section  provides  for  the  evidence  that  may  be  received  at  the 
hearing.  9  The  proceedings  before  the  magistrate  are  not  to  be  conducted 
in  the  technical  manner  of  a  jury  trial.  10  Thus  the  tailure  of  accused  to 
account  for  money  which  he  received  for  a  municipality  is  sufficient  proof 
of  embezzlement  and  it  is  immaterial  whether  the  amount  unaccounted  for 
is  greater  or  less  than  the  amount  charged.  11  In  the  treaty  with  San 
Salvador,  however,  it  is  expressly  provided  that  the  fugitive  shall  be  de- 
livered up  only  on  such  evidence  of  criminality  as,  according  to  the  law 
of  the  place  where  found,  would  justify  his  commitment  for  trial  if  the 
crime  had  been  there  committed.12  A  similar  provision  is  embodied  in  the 
treaty  with  Mexico;i3  and  in  the  treaty  with  Russia.i*  Aside  from  the 
treaties  just  referred  to  and  other  treaties  containing  similar  provisions, 
the  amount  of  proof  necessary  to  justify  the  magistrate  in  committing 
the  prisoner  is  not  clear,  an  early  case  holding  that  no  magistrate  should 
order  a  surrender  unless  on  proof  sufficient  to  warrant  a  conviction 
in  his  judgment.! 5  On  the  other  hand  it  has  been  held  sufficient 
if  probable  cause  exists  for  believing  the  defendant  guilty.rs  The 
decision,  however,  rests  with  the  commissioner  or  other  magistrate 
and  his   decision   on   the   weight  of   proof   will   not  be  interfered  with." 

lEx  parte  McCabe,  46  Fed.  363,  12  In    re   Macdonnell,    11    Blatchf.    79, 

L.R.A.  589.  Fed.  Cas.  No.  8,771. 

2Ex  parte  Lane,  6  Fed.  36;  In  re  "Post,  §  1644. 

Kelley.  25  Fed.  270;  United  States  v.  i°In  re  Breen,  73  Fed.  458. 

Stowell,  2  Curt.  153,   Fed.   Cas.  No.  "Idem. 

16,409;  In  re  Macdonnell,  11  Blatchf.  12Tn  re  Ezeta.  62  Fed.  972. 

79,  Fed.  Cas.  No.  8.771.  isBenson  v.  McMahon,   127   U.   S. 

3In  re  Macdonnell,  11  Blatchf.  79,  46'2-  32  L-  ed-  234>  8  SuP-   Ct.  Rep. 

Fed.  Cas.  No.  8,771.  124°-            „  . 

4In  re  Fergus,  30  Fed.  607.  "J1  re  G,nl\  J12  Fe^  ™3;  .  ,    . 

*n      x  ti       'i    r  ni   i  u    ,,i  iBEx    parte     kaine,    3  Blatchf.   1, 

.See  In  re  Henrich,  5  Blatchf.  414,    Fed    ^  7  597_ 

Fed.  Cas.  No.  6,369.  leTJnited  States  v.  Piaza,  133  Fed. 

«In  re  Walshe,  125  Fed.  572.  999, 

'Castro  v.  DeUriate,  16  Fed.   93;         "Infra,  note.m 
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The  magistrate  may  adjourn  the  hearing  and  the  prisoner  is  not 
entitled  to  habeas  corpus  where  the  length  of  the  adjounrment  is 
not  abused.is  The  magistrate  also  may,  in  his  discretion,  refuse  to  grant 
an  adjournment  to  enable  the  accused  to  procure  depositions  from  the 
foreign  country  in  order  to  show  an  alibi.19  In  the  absence  of  legislation 
the  courts  are  without  power  to  admit  the  arrested  person  to  bail.zo  The 
jurisdiction  of  the  commissioner  to  hear  and  consider  the  evidence  and  make 
the  certificate  is  not  dependent  upon  the  fact  that  he  issued  the  warrant 
of  arrest,  l 

[g]    Mode  of  arrest  no  defense. 

The  prisoner  cannot  set  up  his  mode  of  capture  by  way  of  defense.a 
Thus,  where  the  defendant  has  fled  from  British  territory  and  was  arrested 
on  a  British  ship  in  the  waters  of  the  United  States,  such  arrest  was  held 
good  and  the  prisoner  was  refused  habeas  corpus.*  So  also  where  the 
aocused  was  brought  into  this  country  on  a  government  vessel  and  was 
refused  permission  to  land  at  a  foreign  port,  such  facts  do  not  effect  the 
question  of  jurisdiction. 5 

[h]    Review  of  proceedings. 

The  officer  issuing  the  warrant  of  arrest  is  authorized  under  the  above 
section  to  hear  the  evidence  in  the  case  and  to  certify  his  findings  to  the 
Secretary  of  State; 7  and  no  right  is  given  to  any  other  tribunal  to  review 
the  sufficiency  of  the  evidence.  8  Hence  on  a  writ  of  habeas  corpus,  after 
preliminary  trial,  the  court  cannot  inquire  into  the  sufficiency  of  the 
facts,  but  only  whether  the  committing  magistrate  had  jurisdiction  of 
the  subject-matter,  and  of  the  accused,  whether  the  offense  charged  is 
within  the  subject-matter  of  the  treaty,  and  whether  the  magistrate  had 
competent  legal  evidence  on  which  to  exercise  his  judgment.  9  In  other 
words,  the  judgment  of  such  magistrate,  rendered  in  good  faith  on  legal 

isin  re  Ludwig,  32  Fed.  774;   In  Grin  v.  Shine,  187  U.  S.  181,  47  L. 

re  McDonnell,   11   Blatchf.  79,   Fed.  ed.  131,  23  Sup.  Ct.  Rep.  98;   In  re 

Cas.  No.  8,771.  Vandervelpen,   14  Blatchf.   137,   Fed. 

"In   re   Wadge,   16   Fed.   332,   21  Cas.  No.  16,844;  In  re  Krojanker,  44 

Blatchf.  300.  Fed.   482;    In   re  Behrendt,   22   Fed. 

20In  re  Wright,  123  Fed.  463.  699,  23  Blatchf.  430. 

iGrin  v.  Shine,  187  U.  S.  181,  47  »Ornelas   v.   Ruiz,   161   U.   S.  608, 

L.  ed.  131,  23  Sup.  Ct.  Rep.  98.  40    L.    ed.    789,    16    Sup.    Ct,    Rep. 

sin  re  Ezeta,  62  Fed.  965.  689;    Bryant  v.  United   States,    167 

«In  re  Newman,  79  Fed.  626.  U.  S.  105,  42  L.  ed.  95,  17  Sup.  Ct. 

Bin  re  Ezeta,  62  Fed.  964.  Rep.  744;  Terlinden  v.  Ames.  184  U. 

7In  re  Stupp,  12  Blatchf.  501,  Fed.  S.  278,  46  L.  ed.  541,  22  Sup.  Ct.  Rep. 

Cas.  No.  13,563.  484;  In  re  Lantree,  102  Fed.  879;  set: 

sin  re  Luis  Oteiza  y  Cortes,  136  also  Benson  v.  McMahon,  127  U.  S. 

U.  S.  330,  34  L.  ed.  464,  10  Sup.  Ct.  457,  32  L.  ed.  234,  8  Sup.  Ct.  Rep. 

Rep.  1031 ;  Ornelas  v.  Ruiz,  161  U.  S.  1240 ;  In  re  Luis  Oteiza  y  Cortes,  136 

508,  40  L.  ed.  789,  16  Sup.  Ct.  Rep.  U.  S.  330,  34  L.  ed.  464,  10  Sup.  Ct. 

689;  Bryant  v.  United  States,  167  U.  Rep.  1031;  Fong  Yue  Ting  v.  United 

S.  104,  42  L.  ed.  94,  17  Sup.  Ct.  Rep.  States,  149  U.  S.  714,  37  L.  ed.  913, 

744;  Terlinden  v.  Ames,  184  U.  S.  278,  13  Sup.  Ct.  Rep.  1016. 
43  L.  ed.  541,  22  Sup.  Ct.  Rep.  484; 
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evidence,  that  the  accused  is  guilty,  cannot  be  reviewed  on  the  weight  of 
evidence,  and  is  final,  unless  clearly  erroneous  in  law.io  An  early  case, 
however,  held  that  where  the  prisoner  has  been  convicted  on  re-examina- 
tion on  no  clearer  testimony  than  was  presented  on  the  first  trial,  the  cir- 
cuit court  has  power  to  review  the  testimony  and  correct  the  error.n 

[i]    Proceedings  in  executive  department. 

The  executive  department  is  the  final  tribunal  in  extradition  matters 
and  the  Secretary  of  State  may  iule  that  the  offense  on  which  the  accused 
is  held  is  political  or  does  not  come  within  the  terms  of  the  treaty.i3 
Such  a.  holding  concludes  all  further  inquiry  by  the  courts. i  i  It  is  held 
also  that  the  executive  may  refuse  to  surrender  the  prisoner  on  the  ground 
that  the  evidence  is  not  sufficient  »to  establish  criminality.15  If  the 
magistrate  certifies  that  the  offense  is  extraditable  and  finds  the  evidence 
of  criminality,  requisition  is  necessary  before  warrant  for  the  surrender 
of  the  accused  issues.  The  requisition  should  come  from  the  supreme 
political  authority  of  the  demanding  State,  and  be  addressed  to  the  Secre- 
tary of  State.16     It  need  not  be  founded  on  an  indictment.17 

[j]     Discharge  and  rearrest. 

Where  the  prisoner  has  been  discharged  on  insufficiency  of  evidence  he 
may  again  be  arrested  and  compelled  "to  submit  to  a  second  examination.19 
A  second  warrant  has  also  been  issued  on  a  second  complaint  where  the 
form  of  the  first  warant  was  doubtful.  20 

§  1643.    Extradition  cases  to  be  heard  publicly. 

All  hearings  in  eases  of  extradition  under  treaty  stipulation 
or  convention  shall  be  held  on  land,  publicly,  in  a  room  or  office 
easily  accessible  to  the  public. 

§  1  of  act  Aug.  3,  1882,  c.  378,  22  Stat.  215,  U.  S.  Comp.  Stat.  1901,  p. 
3593. 

§  1644.    Depositions  and  other  papers  as  evidence  at  hearing. 

In  all  cases  where  any  depositions,  warrants,  or  other  papers  or 
copies  thereof  shall  be  offered  in  evidence  upon  the  hearing  of  any 
extradition  case  under  title  sixty-six  of  the  Eevised  Statutes  of 

loOrnelas  v.  Ruiz,  181  U.  S.  509,  isln    re    Stupp,    12    Blatchf.    501, 

40  L.  ed.  790,  16  Sup.  Ct.  Rep.  689 ;  Fed.  Oas.  No.  13,563. 

Terlinden  v.  Ames,  184  U.  S.  279,  46  i«In   re  Henrich,   5   Blatchf.   414, 

L.  ed.  541,  22  Sup.  Ct.  Rep.  484;  see  Fed.  Cas.  No.  6.369. 

also  In  re  Krojanker,  44  Fed.  482.  1'In  re  Sheazle,  1  W.  &  M.  66,  Fed. 

11  In,  re  Kelly,  26  Fed.  852.  Cas.   No.   12,734;   In   re  Thomas,   12 

I31n  re  Kelly,  26  Fed.  854;  In  re  Blatchf.   370,    Fed.    Cas.   No.    13,887. 

Vandiervelpen,  14  Blatchf.   137,  Fed.  19In  re  Kelly,  26  Fed.  852;   In  re 

Cas.  No.  16,844.  Macdonnell,     11     Blatchf.    170,    Fed. 

"In  re  Kelly,  26  Fed.  854.  Cas.  No.  8772. 

J  20  ln  re  Fergus,  30  Fed.  607. 
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the  United  States,  such  depositions,  warrants,  and  other  papers,  or 
the  copies  thereof,  shall  be  received  and  admitted  as  evidence  on 
such  hearing,  for  all  the  purposes  of  such  hearing  if  they  shall 
be  properly  and  legally  authenticated  so  as  to  entitle  them  to  be 
received  for  similar  purposes  by  the  tribunals  of  the  foreign  coun- 
try from  which  the  accused  party  shall  have  escaped,  and  the  cer- 
tificate of  the  principal  diplomatic  or  consular  officer  of  the  United 
States  resident  in  such  foreign  country  shall  be  proof  that  any  dep- 
osition, warrant  or  other  paper,  or  copies  thereof,  so  offered,  are 
authenticated  in  the  manner  required  by  this  act. 

§  5  of  act  Aug.  3,  1882,  c.  378,  22  Stat.  216,  U.  S.  Comp.  Stat.  1901,  p. 
3595. 

The  above  section  supersedes  R.  S.  §  5271,  so  far  as  inconsistent  there- 
with.i  Under  this  section  both  the  depositions  and  the  copies  thereof  re- 
quire the  same  identification,  and  neither  is  admissible  in  evidence  unless 
it  would  be  receivable  in  the  foreign  country  in  proof  of  criminality.2  If 
the  United  States  consul  in  the  foreign  country  certifies  that  they  are 
authenticated  so  as  to  be  entitled  to  be  used  as  evidence  there,  that  shall 
be  deemed  conclusive. 3  Such  certificate  cures  defects  in  the  other  certifi- 
cates in  the  case,  if  there  be  any.4  The  power  of  authentication  rests  also 
in  the  vice  consul;  5  and  the  courts  will  take  judicial  notice  that  he  is  the 
chief  consular  officer  in  the  absence  of  his  principal.  6  The  words  "for 
similar  purposes"  as  used  in  the  above  section  mean  "as  evidence  of  criminal- 
ity.'"? 

The  certificate  of  the  consular  officer  is  not  the  exclusive  source  of 
authentication  and  oral  or  other  evidence  may  be  brought  in.  8  The  con- 
sular certificate  is  sufficient  if  it  follows  the  wording  of  the  above  section.' 
It  need  not  appear  that  the  depositions  or  documentary  evidence  would 
be  competent  evidence  on  the  trial  of  the  accused  in  the  foreign  country, 
if  sufficient  to  cause  his  arrest.io  The  above  section,  however,  applies 
only  to  those  papers  offered  in  evidence  by  the  prosecution  to  establish 
guilt,  and  not  to  papers  offered  on  the  part  of  the  accused.il 

iPost,  §  1645.  8ln  re  Benson,  34  Fed.  649;  In  re 

2In  re  MoPhun,  30  Fed.  57.  Wadge,  16  Fed.  332;   In  re  Wadge, 

3  Idem;   In  re  Fowler,  4  Fed.  303,  15  Fed.  864;  In  re  Henrich,  5  Blatchf. 

18  Blatchf.  430;  In  re  Wadge,  16  Fed.  414,  Fed.  Cas.  No.  6,369;  see  also  In 

332.  re  Fowler,  4  Fed.  303,  18  Blatchf.  430. 

4In  re  Behrendt,  22  Fed.  699;  In  re  sGrin  v.  Shine,   187  U.  S.  181,  47 

Krojanker,  44  Fed.  482.  L.  ed.  130,  23  Sup.  Ct.  Rep.  98;  In  re 

sin  re  Herris,  33  Fed.  165.  Krojanker,  44  Fed.  482. 

«In  re  Orpen,  86  Fed.  760.  loin  re  Wadge,  16  Fed.  332. 

'In  re  Luis  Oteiza  y  Cortes,  136  U.  nin  re  Luis  Oteiza  y  Co-rtes,  136 

S.  330,  34  L.  ed.  464,  10  Sup.  Ct.  Rep.  U.  S.  330,  34  L.  ed.  464,  10  Sup.  Ct. 

1031 ;  In  re  Grin,  112  Fed.  790.  Rep.  1091. 
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§  1645.  —  earlier  provision  of  Revised  Statutes. 

In  every  case  of  a  complaint  and  of  a  hearing  upon  the  return 
of  the  warrant  of  arrest,  copies  of  the  depositions  upon  which  an 
original  warrant  in  any  foreign  country  may  have  been  granted, 
certified  under  the  hand  of  the  person  issuing  such  warrant,  and 
attested  upon  the  oath  of  the  party  producing  them  to  be  true  copies 
of  the  original  depositions,  may  be  received  in  evidence  of  the 
criminality  of  the  person  so  apprehended,  if  they  are  authenticated 
in  such  manner  as  would  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  the  foreign  country  from  which  the 
accused  party  escaped.  The  certificate  of  the  principal  diplomatic 
or  consular  officer  of  the  United  States  resident  in  such  foreign 
country  shall  be  proof  that  any  paper  or  other  document  so  offered 
is  authenticated  in  the  manner  required  by  this  section. 
E.  S.  §  5271,  U.  S.  Comp.  Stat.  1901,  p.  3593. 

A  subsequent  provision  in  an  act  of  1882  embodied  in  the  preceding  sec- 
tion of  this  Codei3  covers  the  same  subject  and  that  act  expressly  repeals 
R.  S.  §  5271  so  far  as  inconsistent  with  its  provisions.!  i  The  section  was 
amended  in  1876,16  but  the  act  of  1882  mentioned  above  expressly  repealed 
that  amendment. 

§  1646.     Summoning  and  pay  of  witnesses  of  indigent  defendants. 

On  the  hearing  of  any  case  under  a  claim  of  extradition  by  any 
foreign  government,  upon  affidavit  being  filed  by  the  person  charged 
setting  forth  that  there  are  witnesses  whose  evidence  is  material 
to  his  defense,  that  he  cannot  safely  go  to  trial  without  them,  what 
he  expects  to  prove  by  each  of  them,  and  that  he  is  not  possessed  of 
sufficient  means,  and  is  actually  unable  to  pay  the  fees  of  such  wit- 
nesses, the  judge  or  commissioner  before  whom  such  claim  for 
extradition  is  heard  may  order  that  such  witnesses  be  subpoenaed; 
and  in  such  cases  the  costs  incurred  by  the  process,  and  the  fees  of 
witnesses,  shall  be  paid  in  the  same  manner  that  similar  fees  are 
paid  in  the  case  of  witnesses  subpoenaed  in  behalf  of  the  United 
States. 

§  3  of  act  Aug.  3',  1882,  c.  378,  22  Stat.  215,  U.  S.  Comp.  Stat.  1901,  p. 
35.94. 

The  fourth  section  of  the  act  of  1882  provides  for  the  payment  of  fees 
in  extradition  proceedings  and  is  given  elsewhere.l?     The  term  "trial"  as 

is  Ante,  §  1644.  as  it  stood  amended  by  this  act  see 

14  See  In  re  MoPhun,  30  Fed.  60.        In  re  Fowler,  4  Fed.  303,  18  Blatchf 
16 Act  June  19,  1876,  c.  133,  19  Stat.    430. 
59.  For  a  construction  of  the  section        17 Ante,  §  742. 
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used  in  the  above  section  does  not  give  a  right  to  a  full  trial,  but  refers) 
only  to  a  preliminary  hearing.is 

§  1647.    Surrender  of  fugitive  and  recapture  after  escape. 

It  shall  be  lawful  for  the  Secretary  of  State,  under  his  hand  and 
seal  of  office,  to  order  the  person  so  committed  to  be  delivered  to 
such  person  as  shall  be  authorized,  in  the  name  and  on  behalf  of 
such  foreign  government,  to  be  tried  for  the  crime  of  which  such 
person  shall  be  so  accused,  and  such  person  shall  be  delivered  up 
accordingly;  and  it  shall  be  lawful  for  the  person  so  authorized  to 
hold  such  person  in  custody,  and  to  take  him  to  the  territory  of 
such  foreign  government,  pursuant  to  such  treaty.  If  the  person 
so  accused  shall  escape  out  of  any  custody  to  which  he  shall  be  com- 
mitted, or  to  which  he  shall  be  delivered,  it  shall  be  lawful  to  re- 
take such  person  in  the  same  manner  as  any  person  accused  of 
any  crime  against  the  laws  in  force  in  that  part  of  the  United  States 
to  which  he  shall  so  escape,  may  be  retaken  on  an  escape. 
R.  S.  §  5272,  U.  S.  Comp.  Stat.  1901,  p.  3595. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1848.19  Persons  may  be  surrendered  under  a  treaty  made  after  the  crime 
was  committed,  and  after  their  arrival  in  this  country.  2  0  In  many  of 
the  extradition  treaties  it  is  provided  that  surrender  will  not  be  made  if 
the  fugitive  is  a  citizen  of  the  United  States  or  if  he  has  committed  another 
crime  in  the  United  States.  In  the  latter  case  surrender  will  not  be  made 
until  he  has  been  tried,  convicted  and  suffered  punishment,  or  acquitted.1 

§  1648.    Person  committed  to  be  deported  within  two  months  or 
discharged. 

Whenever  any  person  who  is  committed  under  this  title  or 
any  treaty,  to  remain  until  delivered  up  in  pursuance  of  a  requisi- 
tion, is  not  so  delivered  up  and  conveyed  out  of  the  United  States 
within  two  calendar  months  after  such  commitment,  over  and  above 
the  time  actually  required  to  convey  the  prisoner  from  the  jail 
to  which  he  was  committed,  by  the  readiest  way,  out  of  the  United 
States,  it  shall  be  lawful  for  any  judge  of  the  United  States,  or 
of  any  State,  upon  application  made  to  him  by  or  on  behalf  of 
the  person  so  committed,  and  upon  proof  made  to  him  that  rea- 
sonable notice  of  the  intention  to  make  such  application  has  been 

isln  re  Wadge,  15  Fed.  864.  20Tn   re  De   Giacomo,  12  Blatohf. 

is  Act  Aug.  12,  1848,  c.  167,  §  — ,  9    391,  Fed.  Cas.  No.  3,747. 
Stat.  302;  In  re  Kaine,  14  How.  103,        iln  re  Stupp,  11  Blatchf.  124,  Fed. 
14  L.  ed.  345.  Cas.  No.  13,562. 
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given  to  the  Secretary  of  State,  to  order  the  person  so  committed 
to  be  discharged  out  of  custody,  unless  sufficient  cause  is  shown  to 
such  judge  why  such  discharge  ought  not  to  be  ordered. 
R.  S.  §  5873,  U.  S.  Comp.  Stat.  1901,  p.  3596. 

The  above  section  was  originally  enacted  in  1848.3  The  fact  that  an 
officer  of  the  demanding  country  is  on  his  way  to  get  the  prisoner  is  no 
ground  for  refusing  discharge  where  the  prisoner  has  been  detained  for 
more  than  two  months,  end  where  it  is  shown  that  had  the  officer  of  the 
demanding  State  exercised  due  diligence  he  might  have  arrived  in  time.* 

§  1649.     Statutory  provisions  only  operative   while  extradition 
treaty  exists.  • 

The  provisions  of  this  title  relating  to  the  surrender  of  persons 
who  have  committed  crimes  in  foreign  countries  shall  continue  in 
force  during  the  existence  of  any  treaty  of  extradition  with  any 
foreign  government,  and  no  longer. 

R.  S.  §  5274,  U.  S.  Comp.  Stat.  1901,  p.  3596. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1848.6 

§  1650.    Persons  extradited  from  foreign  country — protection. 

Whenever  any  person  is  delivered  by  any  foreign  government 
to  an  agent  of  the  United  States,  for  the  purpose  of  being  brought 
within  the  United  States  and  tried  for  any  crime  for  which  he 
is  duly  accused,  the  President  shall  have  power  to  take  all  necessary 
measures  for  the  transportation  and  safe-keeping  of  such  accused 
person,  and  for  his  security  against  lawless  violence,  until  the 
final  conclusion  of  his  trial  for  the  crimes  or  offenses  specified  in  the 
warrant  of  extradition,  and  until  his  final  discharge  from  custody 
or  imprisonment  for  or  on  account  of  such  crimes  or  offenses,  and 
for  a  reasonable  time  thereafter,  and  may  employ  such  portion  of 
the  land  or  naval  forces  of  the  United  States,  or  of  the  militia 
thereof,  as  may  be  necessary  for  the  safe-keeping  and  protection 
of  the  accused. 

R.  S.  §  5275,  U.  S.  Comp.  Stat.  1901,  p.  3596. 

The  above  section  was  originally  enacted  in  1869.8  A  person  extradited 
and  brought  to  the  United  States  cannot  be  arrested  for  any  offense  except 

3Act  Aug.  12,  1848,  c.  167,  §  4,  9  «Act  Aug.  12,  1848,  c.  167,  §  5,  9 
Stat.  303.  Stat.  303. 

<In  re  Dawson,  101  Fed.  253.  8Act  March  3,  1869,  c.  141,  §  1,  15 

Stat.  337. 
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that  for  which  he  was  extradited,  until  the  lapse  of  a  reasonable  time  after 
the  termination  of  the  extradition  proceedings.9  This  applies  to  a  subse- 
quent arrest  in  a  civil  action  as  well  as  to  an  arrest  for  crime;  10  and  the 
privilege  of  exemption  cannot  be  waived  by  the  prisoner,  n  When  arrested 
for  another  offense  habeas  corpus  will  issue,i2  and  in  such  case  the  State 
and  Federal  courts  have  concurrent  jurisdiction.!  3  Extradition  from  a 
foreign  country,  although  for  a  crime  committed  against  the  law  of  a 
State,  must  be  negotiated  through  the  Federal  government.!  *  The  irregu- 
larity of  extradition  proceedings  cannot  be  questioned  at  trial  after  sur- 
render.! 6 

§  1651.  — agent  receiving  such  persons  to  have  powers  of  mar- 
shal. 

Any  person  duly  appointed  as  agent  to  receive,  in  behalf  of  the 
United  States,  the  delivery,  by  a  foreign  government,  of  any  per- 
son accused  of  crime  committed  within  the  jurisdiction  of  the  Unit- 
ed States,  and  to  convey  him  to  the  place  of  his  trial,  shall  have 
all  the  powers  of  a  marshal  of  the  United  States,  in  the  several 
districts  through  which  it  may  be  necessary  for  him  to  pass  witli 
such  prisoner,  so  far  as  such  power  is  requisite  for  the  prisoner's 
safe-keeping. 

R.  S.  §  5276,  U.  S.  Comp.  Stat.  1901,  p.  3697. 

The  above  section  was  originally  enacted  in  1869.17 

§  1652.  —  penalty  for  obstructing  or  resisting  such  agent. 

Every  person  who  knowingly  and  wilfully  obstructs,  resists,  or 
opposes  such  agent  in  the  execution  of  his  duties,  or  who  rescues 
or  attempts  to  rescue  such  prisoner,  whether  in  the  custody  of  the 
agent  or  of  any  officer  or  person  to  whom  his  custody  has  lawfully 
been  committed,  shall  be  punishable  by  a  fine  of  not  more  than 
one  thousand  dollars,  and  by  imprisonment  for  not  more  than  one 
year. 

R.  S.  §  5277,  U.  S.  Comp.  Stat.  1901,  p.  3597. 

The  above  section  was  originally  enacted  in  1869.19 

9  United  States  v.  Rauscher,  119  U.  i4United  States  v.  Rauscher,  119 

S.  407,  30  L.  ed.  425,  7  Sup.  Ct.  Rep.  TJ.  S.  407,  30  L.  ed.  425,  7  Sup.  Ct. 

234;    In    re   Reinitz,    39   Fed.   204,   4  Rep.  234. 

L.R.A.  236;  see  also  In  re  Baruch,  41  i5Kerr  v.  Illinois,  119  U.   S.  441, 

Fed.  472.  30  L.   ed.  421,  7  Sup.  Ct.  Rep.  225. 

loin  re  Reinitz,  39  Fed.  204,  4  L.  i7Act  March  3,  1869,  u.  141,  §  2, 

R.A.  236.  15  Stat.  338. 

HEx  parte  Coy,  32  Fed.  916.  is  Act  March  3,  1869,  c.  141,  §  3,  15 

"Ex  parte  Coy,  32  Fed.  916.  Stat.  338. 

13  Idem. 
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§  1653.     Right  of  extradition  between  States. 

A  person  charged  in  any  State  with  treason,  felony,  or  othei 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from  which 
he  fled,  be  delivered  up  to  be  removed  to  the  State  having  juris- 
diction of  the  crime. 

Const,  art.  IV.  §  2,  el.  2. 

In  1793  Congress  passed  an  act  for  the  purpose  of  giving  effect  to  the 
above  provision.!  The  first  and  second  sections  of  that  act  have  been 
carried  forward  into  R.  S.  §§  5278,  5279,  reproduced  in  following  sections 
of  this  Code.  2  The  term  "charged  with  crime"  as  used  in  this  and  the  fol- 
lowing section  is  used  in  its  broad  sftnse  and  includes  all  persons  accused 
of  crime  by  legal  proceedings. 3  The  "charge"  continues  until  such  person 
is  tried  and  acquitted,  or  if  convicted,  until  sentence  has  been  performed.* 
While  the  manner  of  the  exercise  of  the  power  of  interstate  extradition 
is  derived  from  the  laws  and  Constitution  of  the  United  States^  and  hence 
the  State  governors  are  compelled  to  rely  on  Federal  laws  for  authority 
to  act,  6  nevertheless  State  legislation  in  the  aid  of  Federal  enactments  is 
not  objectionable?  when  not  in  conflict  therewith.8 

State  courts  have  concurrent  jurisdiction  with  Federal  courts  in  extra- 
dition matters.9  But  the  judgments  of  a  State  court  are  not  necessarily 
decisive  and  do  not  conclude  the  Federal  courts,  although  they  are  entitled 
to  great  respect  and  are  strongly  advisory.  io 

§  1654.     Interstate  extradition. 

Whenever  the  executive  authority  of  any  State  or  Territory  de- 
mands[a]"[b]  any  person  as  a  fugitive  from  justice,  of  the  execu- 
tive authority  of  any  State  or  Territory  to  which  such  person  has 
fled,  and  produces  a  copy  of  an  indictment  found,  or  an  affidavit 
made  before  a  magistrate  of  any  State  or  Territory,  charging  the 
person  demanded  with  having  committed  treason,  felony,  or  other 
crime, [c]  certified  as  authentic  by  the  governor  or  chief  magistrate 
of  the  State  or  Territory  from  whence  the  person  so  charged  has 

iSee  Robb   v.  Connolly,  111  U.  S.  'Ex   parte   Amnions,   34   Ohio   St. 

628,  28  L.   ed.   542,  4  Suu.  Ct.  Rep.  518;   State  v.  Shelton,  79  N.  C.  605. 

544;  Lascelles  v.  Georgia,  148  U.  S.  8 Commonwealth  v.  Tracy,  5  Met. 

540,  37  L.  ed.  550,  13  Sup.  Ct.  Rep.  536. 

687.  sRobb  v.  Connolly.  Ill  TJ.  S.  624, 

2Post,  §§  1654,  1655.  28  L.  ed.  542,  4  Sup.  Ct.  Rep.  544; 

sHughes  v.  Pflanz,  138  Fed.  981.  Roberts  v.   Reilly   116  U.    S.   94,  29 

♦Hughes  v.  Pflanz,  138  Fed.  98U.  L.   ed.  544,   6    Sup.     Ct.    Rep.   291 ; 

BEx  parte  Morgan,  20  Fed.  298.  In  re  Roberts,  24  Fed.  132;  see  also 

sState  v.  Justus,  84  Minn.  237,  87  Ex  parte  Brown,  28  Fed.  654.     But 

N.  W.  770,  56  L.R.A.   325;    see  also  Ex  see  contra  In  re  Robb,  19  Fed.  26,  9 

parte    Smith,    3    McLean,    121,    Fed.  Sawy.  568. 

Cas.  No.   12,968.  10In  re  Roberts,  24  Fed.  132. 
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fled,™  it  shall  be  the  duty  of  the  executive  authority  of  the  State 
or  Territory  to  which  such  person  has  fled[e:i  to  cause  him  to  be  ar- 
rested and  secured,  [£>[e:i  and  to  cause  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  such  agent  when  he  shall  ap- 
pear. If  no  such  agent  appears  within  six  months  from  the  time 
of  the  arrest,  the  prisoner  may  be  discharged.  All  costs  or  expenses 
incurred  in  the  apprehending,  securing,  and  transmitting  such 
fugitive  to  the  State  or  Territory  making  such  demand,  shall  be 
paid  by  such  State  or  Territory. 

R.  S.  §  5278,  TJ.  S.  Comp.  Stat.  1901,  p.  3597. 

[a]  In  general. 

This  provision  was  enacted  for  the  purpose  of  carrying  out  the  constitu- 
tional provision  set  forth  in  the  previous  section.12  It  provides  for  a 
method  summary  in  its  effect  and  must  therefore  be  strictly  complied 
with.i3  Hence  the  power  cannot  be  exercised  by  the  State  executive  on  the 
ground  of  comity.i*  While  the  demand  of  a  governor  of  a  territory  is 
binding  on  the  governor  of  a  State  or  other  Territory,  the  Cherokee  Nation 
is  not  a  Territory  within  the  meaning  of  the  above  section  and  a  demand 
by  its  executive  will  not  be  honored.is  Territories  are  in  the  same  posi- 
tion as  States  in  regard  to  interstate  extradition,  and  the  executive  of  a 
Territory  has  the  same  rights  and  is  subject  to  the  same  duties  as  is  the 
executive  of  a  State.n 

[b]  Demand  or  requisition. 

The  executive  is  not  authorized  to  make  a  demand  unless  the  party 
has  been  charged  in  the  regular  course  of  judicial  proceedings.!  1  Though 
the  requisition  does  not  show  on  its  face  that  it  was  based  on  an  original 
proceeding  in  a  proper  court  of  the  demanding  State,  it  is  nevertheless  suffi- 
cient if  it  refers  to  papers  annexed  to  it  and  certified  to  be  correct,  which 
do  show  that  fact. is  But  the  mere  recital  in  the  requisition  that  an  indict- 
ment duly  authorized  is  annexed  is  of  no  avail,  there  being  no  such  indict- 
ment." A  certified  copy  of  the  laws  of  the  demanding  State  need  not 
accompany  the  requisition ;  2  0  and  it  is  not  invalidated  by  the  absence  of 

i2See  Hughes  v.  Pflanz,  138  Fed.  104;  16  L.  ed.  717;  see  also  Ex  parte 

98°-  Morgan,  20  Fed.  308;  Malcolmson  v. 

"Ex  parte  Morgan,  20  Fed.  298.  Scott,  56  Mich.   459,  23  N.  W.  166. 

"Mem.  "In  re  White,  45  Fed.  237. 

"Ex  parte  Morgan,  20  Fed.  298.  i9Ex  parte  Hart,  63  Fed.  249,  11 

i«Ex  parte  Reggel,  114  U.  S.  642,  C.  C.  A.  165,  28  L.R.A.  801. 

29  L.  ed.  250,  5  Sup.  Ct.  Rep.  1148;  zoRoberts  v.  Reilly,  116  U  S.  96, 

Ex  parte  Morgan,  20  Fed.  298.  29  L.  ed.  549,  6  Sup.  Ct.  Rep.  291. 

1 'Kentucky  v.  Dennison,  24  How. 
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the  seal  of  the  demanding  State,  i  Under  the  above  section  extradition 
proceedings  may  be  based  on  a  verified  complaint  or  affidavit  as  well  as  on 
an  indictment.  2 

While  a  requisition  usually  precedes  an  arrest,  many  States  have  by 
statute  authorized  the  detention  of  the  fugitive  for  a  reasonable  period,  so 
that  the  governor  of  the  State  from  which  the  fugitive  has  come  may  make 
requisition.  3 

[c]  Treason,  felony  or  other  crime. 

"Treason,  felony  or  other  crime"  embraces  every  offense  known  to  the 
laws  of  the  demanding  State,  including  misdemeanors ;  5  and  when  the 
fugitive  is  once  brought  into  the  jurisdiction  of  the  demanding  State  he 
apparently  may  be  tried  for  any  offense  whatever,  whether  committed  be- 
fore or  after  extradition.  6  The  demanding  State  has  jurisdiction  whether 
the  fugitive  is  brought  within  its  borders  by  unlawful  force  or  by  legal 
process.' 

[d]  Indictment  or  affidavit  necessary. 

Indictment  found  or  affidavit  made  are  essentials  to  extradition  under 
the  section,  and  representations  of  the  executive  of  the  demanding  State 
are  of  no  effect  unless  supported  by  a  copy  of  one  or  the  other  of  such  docu- 
ments, 8  authenticated  by  the  executive  of  the  demanding  State.  9  An  infor- 
mation duly  authenticated  is  not  an  equivalent  to  an  indictment,  and  a  fugi- 
tive will  not  be  surrendered  on  such  information  even  though  it  recites  the 
filing  of  an  indictment  and  directs  a  warrant  to  issue  for  the  arrest  of  the 
defendant.!  o  It  has  been  held,  however,  by  a  State  court  that  the  statute 
cannot  be  intended  to  exclude  a  case  where  the  charge  is  in  the  form  of  a 
criminal  information  since  all  offenses  under  the  laws  of  the  State  were 
triable  by  information,  and  it  is  presumable  that  the  laws  of  the  de- 
manding State  authorized  prosecutions  by  information,  n  If  the  indict- 
ment is  substantially  according  to  the  laws  of  the  demanding  State  it  can- 

iln  re  Baker,  21  Wash.  259,  57  Pac.  Lascelles  v.  Georgia,  148  U.  S.  543, 

827.  37  L.  ed.  549,  13  Sup.  Ct.  Rep.  687. 

2In  re   Strauss,   126  Fed.   327,   63  'Idem;    Cook  v.   Hart,   146  U.   S. 

C.  C.  A.  99.  183,  36  L.  ed.  934,  13  Sup.  Ct.  Rep. 

3Rea    v.     Smith,   2    Handy,     (O.)  40;  Mahon  v.  Justice,  127  U.  S.  700, 

193;    State    v.    Burchinal,    4    Harr.  32  L.  ed.  283,  8  Sup.  Ct.  Rep.  1204; 

(Del.)    572;    Morrell   v.    Quarles,    35  Kerr   v.   Illinois,,   119  U.   S.   444,   30 

Ala.  544;   In  re  Fetter,  23  N.  J.  L.  L.   ed.   424,   7     Sup.     Ct.    Rep.   225; 

311,  57  Am.  Dec.  382;  Ex  parte  Ro-  United  States  v.  Johnson,  1  N.  J.  L. 

maines,  1  Utah,  23.  J.  162,  Fed.  Cas.  No.  15,487;  but  see 

5Lascelles    v.    Georgia,   148    U.    S.  In  re  Fitton,  45  Fed.  471. 

537,  37  L.  ed.  549,  13  Sup.  Ct.  Rep.  8  Ex  parte  Morgan,  20  Fed.  298 ;  In 

687;  Ex  parte  Reggel,  114  U.  S.  642,  re  Doo  Woon,  18  Fed.  898,  9  Sawy. 

29  L.  ed.  250,  5  Sup.  Ct.  Rep.  1148;  417. 

Kentucky  v.   Dennison,  24  How.  66,  9Ex  parte  Morgan,  20  Fed.  298. 

16  L.  ed.  715 ;  Taylor  v.  Taintor,  16  "Ex  parte  Hart,  63  Fed.  249,  11 

Wall.  366,  21  L.  ed.  287.  C.  C.  A.  165,  28  L.R.A.  801. 

eUnited  States  v.  Johnson,  1  N.  J.  nin  re   Hooper,   52  Wis.  699,  58 

L.  J.   162,  25  Fed.   Cas.  No.   15487;  N.  W.  741. 
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not  be  objected  that  it  is  not  technically  correct;i3  or  that  it  would  not 
be  good  in  the  State  where  the  accused  was  found,  i* 

The  affidavit,  when  this  form  of  evidence  is  adopted,  must  be  explicit 
and  certain  so  that  if  it  were  laid  before  a  magistrate  it  would  justify  him 
in  committing  the  accused  to  answer  the  charge. is  It  is  not  sufficient  if 
founded  on  belief  or  information.1 6  The  affidavit  must  clearly  allege  that 
the  accused  committed  a  crime  in  the  State  which  demands  his  return.iv 
The  statute  must  be  strictly  complied  with  and  authentication  by  the 
secretary  of  state  of  the  demanding  State  has  been  held  insufficient.!  s 

[e]    Investigation  by  executive. 

It  must  appear  to  the  executive  before  he  can  comply  with  the  demand 
for  the  return  of  the  fugitive,  first:  that  the  person  demanded  is  sub- 
stantially charged  with  a  crime  against  the  laws  of  the  State  from  which 
he  has  fled,  by  an  indictment  or  affidavit  properly  authenticated,  and  sec- 
ond: that  the  person  demanded  is  a  fugitive  from  the  justice  of  the  de- 
manding State,  i  Whether  or  not  the  person  demanded  is  a  fugitive  from 
justice  is  a  question  of  fact  which  the  executive  of  the  asylum  State 
must  decide  on  such  evidence  as  he  may  deem  satisfactory. 2  The  investi- 
gation by  the  executive  is  purely  ex  parte,  the  person  demanded  having  no 
right  to  be  heard.  3  The  term  "duty  of  the  executive"  as  used  in  the  above 
section  is  not  mandatory,  but  declaratory  of  the  moral  duty  created,  and 
the  Constitution  and  laws  of  the  United  States  have  provided  no  means 
of  compelling  him  to  make  the  surrender.4  The  duty,  however,  is  an  abso- 
lute one,s  and  exists  even  where  the  fugitive  was  induced  to  come  into 

isEx  parte  Reggel,  114  U.  S.  651,  Brown,  28  Fed.   655;    Ex  parte  Mc- 

29  L.  ed.  250,  5  Sup.  Ct.  Rep.  1148;  Kean,  3  Hughes,   23,   Fed.  Cas.  No. 

Pearce  v.   State,    155   U.   S.   313,   39  8,848. 

L.  ed.  167,  15  Sup.  Ct.  Rep.  116;  see        2  Cook  v.  Hart,   146  U.  S.  183,  36 

also  In  re  Strauss,  126  Fed.  330,  63  L.    ed.    934,    13    Sup.    Ct.    Rep.   40; 

C.  C.  A.  99.  Hyatt  v.  People,   188  TJ.   S.  691,  47 

i^Webb  v.  York,  79  Fed.   616,  25  L.   ed.   657,   23    Sup.    Ct.   Rep.   466; 

C.  C.  A.  133.  Roberts  v.  Reilly,  116  U.   S.  95,  29 

isEx  parte  Morgan,  20  Fed.  298.  L.  ed.  549,  6  Sup.  Ct.  Rep.  291;  see 

isldem;   see  also   Ex  parte  Hart,  also  In  re  Cook,  49  Fed.   838.     The 

6'3  Fed.  249,  11   C.  C.  A.  165,  28  L.  fact  that  a  person  does  not  believe 

R.A.  801 ;  Ex  parte  Smith,  3  McLean,  he   has     committed     a    crime    when 

133,  Fed.  Cas.  No.  12,968.  leaving     a     state,    does    not    make 

"Ex  parte  Smith,  3  McLean,  133,  him  the  less  a  fugitive:  Appleyard  v. 

Fed.  Cas.  No.  12,968.  Mass.  203  TJ.  S.  — ,  51  L.  ed.  —  (Adv. 

isSoloman's  Case,  1  Abb.  Pr.  N.  S.  op.  p.  122). 
347-  3In    re    Cook,    49    Fed.  838.     See 

iHyatt  v.  People,  188  U.  S.  691,  47  the     recent     case    of    Pettibone    v. 

L.  ed.  657,  23  Sup.  Ct.  Rep.  456;  In  re  Nichols,  203  U.  S.  — ,  51   L.   ed.  — 

Strauss,   126  Fed.  329,  63   C.   C.   A.  (Adv.  op.  p.  Ill  et  seq.),  holding  that 

99;   Cook  v.  Hart,  146  TJ.  S.  183,  36  clandestine  proceedings  for  deporta- 

L.  ed.  934,  13  Sup.  Ct.  Rep.  40;  Ex  tion  violated  no  Federal  right, 
parte  Reggel,  114  U.  S.  642,  29  L.  ed.        ■'Kentucky    v.    Dennison,  24  How. 

250,  5  Sup.  Ct.  Rep.  1148;  Roberts  v.  107,  16  L.  ed.  717;  Taylor  v.  Taintor, 

Reilily,  116  U.  S.  95,  29  L.  ed.  549,  6  16  Wall.  366,  21  L.  ed.  287. 
Sup    Ct.  Rep.  291 ;  State  v.  Jackson,        BKentucky    v.    Dennison,  24  How. 

36  Fed.  258,  1  L.R.A.  370;  Ex  parte  107,  16  L.  ed.  717. 
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the  jurisdiction  by  fraud  of  private  persons,  but  which  does  not  amount  to 
a  crime.6 

[f]     Warrant  of  arrest  and  removal — requisites  of  warrant. 

The  statute  is  silent  as  to  the  means  by  which  the  fugitive  is  "to  be 
arrested  and  secured,"  and  the  means  therefore  may  be  provided  by  the 
State  legislature.  8  Thus,  where  a  governor's  warrant  is  required  by  statute 
to  be  under  seal,  a  warrant  issued  without  seal  is  void.9  A  warrant  im- 
properly issued  is  apparently  revocable,!  °  though  not  after  the  removal 
of  the  fugitive,!  i  and  a  second  one  may  be  issued!  2  without  another 
requisition  on  the  part  of  the  demanding  governor. is  The  warrant  for  the 
arrest  and  return  of  the  fugitive  must  recite  or  set  forth  the  evidence 
necessary  to  authorize  the  State  executive  to  issue  it;i*  and  a  warrant  fail- 
ing to  do  so  will  be  held  void. is  The  warrant  need  not,  however,  set  forth 
the  evidence  in  full!  6  and  it  is  held  to  be  sufficient  if  it  recites  what  the 
law  requires.  17  It  is  held  the  warrant  need  not  show  that  the  offense 
•charged  was  an  offense  against  the  laws  of  the  demanding  State.!  8 

[gj     Review  of  proceedings  on  habeas  corpus. 

Upon  arrest  by  virtue  of  the  warrant  of  the  executive,  the  prisoner  is 
held  in  custody  only  under  color  of  authority  derived  from  the  Constitu- 
tion and  laws  of  the  United  States,  and  he  may  invoke  the  judgment  of 
the  courts  by  writ  of  habeas  corpus. 1 9  Just  how  far  the  courts  may  go 
in  reviewing  the  decision  of  the  executive  is  not  clear.  On  the  question  of 
fact  as  to  whether  or  not  the  prisoner  was  a  fugitive,  it  would  seem  that 
the  executive's  warrant  of  arrest  is  prima  facie  proof  that  the  prisoner 
is  such  a  fugitive.!  It  is  not  conclusive,  however,  and  the  decision  of  the 
executive  on  that  point  is  held  to  be  reviewable.  2  Late  cases  declare  that 
where  the  governor's  decision  is  made  after  a  hearing  and  on  conflicting 
evidence,  it  will  not  be  reversed.'     Where  the  affidavit  as  to  the  prisoner 

6Ex  parte  Brown,  28  Fed.  653.  377,  8  Am.  St.  Rep.  440,  8  S.  W.  645, 

8Ex   parte   Ammons,   34   Ohio   St.  Bruce  v.  Rayner,  124  Fed.  481. 

518;   State  v.  Shelton,  79  N.  C.  605;  "People  v.  Donahue,  84  N.  Y.  438. 

Robinson  v.  Flanders,  29  Ind.  10.  isEx  parte  Stanley,  25  Tex.  App. 

sVallad  v.  Sheriff,  2  Mo.  26.  377,  8  Am.  St.  Rep.  440,  8  S.  W.  645. 

lOWork  v.  Corrington,  34  Ohio  St.  "Roberts  v.  Rei'lly,  116  U.  S.  94, 

64;  32  Am.  Rep.  345.  29  L.  ed.  544,  6  Sup.  Ct.  Rep.  291. 

uState    v.    Toole,    69   Minn.    104,  ^  iHyatt  v.   People,   188  U.  S    691, 

65  Am.  St.  Rep.  553,  38  L.R.A.  224,  «  L.  ed.  toi,  23  Slip    Ct    Rep    456; 

72  N   W    53  Roberts  v.  Reiily,   116  U.   S.   95,  29 

,,t'     .1  tt'„„v,„=    t>v,;t    t     <-\r    n  ,    L.  ed.  544,  6  Sup.  Ct.  Rep.  291;  In 
"In  re  Hughes,  Phil.  L.    (K  C.)    re  Kel}eT'3f.  FJ    686.   ^  re  Cook> 

"   -,  n  vi.      on  w       n  ■       49    Fed.    839;    Eaton   v.    West   Vir- 

o,„  *£  Parte  Hobbs,  32  Tex    Crim       ;  ;      M   Fed    m    34  c    c    A    68 
312,  40  Am.   St.  Rep.  782,  22  S.  W.   ^  y    Raynerj  [M  Fed    48L 

1035-  2  In  re  Cook.  49  Fed.  839;  see  also 

!4In  re  Doo  Woon,  18  Fed.  898;  Ex  Ex    artej  gmjtii.  3  McLean.  121,  Fed. 

parte  Smith,  3  McLean,  121,  Fed.  Cas.  nas    jj0    12,968. 

No.  12,968.  3  Hyatt  v.'  People.   188   U.   S.   711, 

I51n  re  Doo  Woon,  18  Fed.  898.  47  L.  ed.  657,  23  Sup.  Ct.  Rep.  456; 

isEx  parte  Stanley,  25  Tex.  App.  Tn  re  Strauss,  126  Fed.  330,  C<:>,  C.  C. 
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being  a  fugitive  is  false  he  may  be  set  free  on  habeas  corpus.^  The  fact  of 
the  executive  issuing  the  warrant  of  arrest  and  removal  is  not  conclusive 
proof  that  he  had  the  necessary  papers  and  that  question  is  open  to  the 
courts  on  habeas  corpus.5  It  is  held,  however,  in  an  early  case  that  the 
warrant  is  conclusive  proof  that  the  party  named  stands  charged  with  a 
crime  in  the  demanding  State.  6  Whether  the  indictment  or  affidavit 
which  accompanies  the  requisition  substantially  charges  »  crime  is  a  ques- 
tion of  law  and  open  to  judicial  inquiry  on  habeas  corpus.?  The  court, 
however,  will  not  deny  extradition  on  matters  of  technical  irregularity, 
if  a  crime  is  substantially  set  forth.s  The  question  of  identity  of  the 
alleged  fugitive  is  always  open  on  habeas  eorpus.s  But  the  question  of 
the  actual  guilt  or  innocence  of  the  accused  cannot  be  considered.  10  After 
the  fugitive  is  delivered  up,  tried  and  convicted,  the  legality  of  his  extra- 
dition will  not  be  reviewed  on  habeas  corpus,  n 

§  1655.     Penalty  for  resisting  agent  of  demanding  State. 

Any  agent  so  appointed  who  receives  the  fugitive  into  his  cus- 
tody shall  be  empowered  to  transport  him  to  the  State  or  Territory 
from  which  he  has  fled.  And  every  person  who,  by  force,  sets  at 
liberty  or  rescues  the  fugitive  from  such  agent  while  so  transport- 
ing him,  shall  be  fined  not  more  than  five  hundred  dollars  or  im- 
prisoned not  more  than  one  year. 

R.  S.  §  5279,  U.  S.  Comp.  Stat.  1901,  p.  2598. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act 
of  1793.13  The  agent  of  the  demanding  State  is  not  a  Federal  officer,  al- 
though exercising  an  authority  derived  from  United  States  laws;  hence 
on  habeas  corpus  before  a  State  tribunal  he  may  be  compelled  to  produce 
the  body  of  the  alleged  fugitive.!  *  Such  agent,  while  acting  within  the 
scope  of  the  authority  conferred  by  this  section,  incurs  no  personal  respon- 
sibility therefor.15 

A.    99;    Bruce  v.   Rayner,   124   Fed.  sin  re  Leary,  10  Ben,  197,  Fed.  Cas. 

481 ;  see  also  ex  parte  Brown,  28  Fed.  No.  8,162;   In  re  White,  55  Fed.  54, 

654.  5  C.  C.  A.  29. 

4 Tennessee  v.  Jackson,  36  Fed.  258,  iOTn  re  Roberts,  24  Fed.  132;  In 

1  L.R.A.  370.  re  White,  55  Fed.  54,  5  C.  C.  A.  29; 

BEx  parte   Hart,   63   Fed.   249,   11  United    States   v.    Greene,    100   Fed. 

C.  C.  A.  165,  28  L.R.A.  801.  945. 

6In  re  Leary,  10  Ben.  216,  Fed.  Cas.  nEaton  v.  West  Virginia,  91  Fed. 

No.  8,162;  but  see  Ex  parte  Slauson,  760,  34  C.  C.  A.  68. 

73  Fed.  666.  13 Act  Feb.   12,   1793,  c.  7,  §  2,  1 

'Roberts  v.   Reilly,  116  U.   S.  96,  Stat.  302. 

29  L.  ed.  544,  6  Sup.  Ct.  Rep.  291;  URobb  v.  Connolly,  111  U.  S.  635, 

see  In  re  Strauss,  126  Fed.  330,  63  28  L.  ed.  545,  4  Sup.  Ct.  Rep.  544. 

C-  C.  A.  99.  i5in  re  Titus,  8  Ben.  411,  Fed.  Cas. 

sSee  In  re  Roberts,  24  Fed.  132.  No.  14,062. 
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§  1656.     Extradition  of  fugitives  found  in  District  of  Columbia. 

In  all  cases  where  the  laws  of  the  United  States  provide  that 
fugitives  from  justice  shall  be  delivered  up,  the  Chief  Justice  of 
the  Supreme  Court  of  the  District  of  Columbia  shall  cause  to  be 
apprehended  and  delivered  up  such  fugitive  from  justice  who 
shall  be  found  within  the  District,  in  the  same  manner  and  under 
the  same  regulations  as  the  executive  authorities  of  the  several 
States  are  required  to  do  by  the  provisions  of  sections  fifty-two 
hundred  and  seventy-eight  and  fifty-two  hundred  and  seventy-nine, 
title  sixty-six,  of  the  Eevised  Statutes  of  the  United  States,  "Ex- 
tradition," and  all  executive  an£  judicial  officers  are  required  to 
obey  the  lawful  precepts  or  other  process  issued  for  that  purpose, 
and  to  aid  and  assist  in  such  delivery. 

District  of  Columbia  Code,  §  930,  31  Stat.  

§  1657.  —  associate  justice  of  district  supreme  court  may  act. 

Any  associate  justice  of  said  court  shall  have  like  power,  in  case 
of  the  illness,  absence  or  other  disability  of  the  chief  justice  or 
when  any  such  application  shall  be  certified  to  him  by  the  chief 
justice. 

District  of  Columbia  Code,  §  931,  31  Stat. . 

§  1658.    Extradition  between  United  States  and  Philippine  Isl- 
ands. 

The  provisions  of  sections  fifty-two  hundred  and  seventy  eight 
and  fifty-two  hundred  and  seventy-nine17  of  the  Revised  Statutes, 
so  far  as  applicable,  shall  apply  to  the  Phillipine  Islands,  which, 
for  the  purposes  of  said  sections,  shall  be  deemed  a  Territory  with- 
in the  meaning  thereof. 

§  2  of  act  Feb.  9,  1903,  c.  529,  32  Stat.  806,  U.  S.  Comp.  Stat.  1905, 
p.  164. 

§  1659.    Certification  of  fees  and  costs  in  extradition  cases. 

All  witness  fees  and  costs  of  every  nature  in  cases  of  extradition, 
including  the  fees  of  the  commissioner,  shall  be  certified  by  the 
judge  or  commissioner  before  whom  the  hearing  takes  place  to  the 
Secretary  of  State  of  the  United  States,  who  is  hereby  authorized 
to  allow  the  payment  thereof  out  of  the  appropriation  to  defray  the 
expenses  of  the  judiciary;  and  the  Secretary  of  State  shall  cause 

"Ante,  §§  1654,  1655. 
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the  amount  of  said  fees  and  costs  so  allowed  to  be  reimbursed  to 
the  government  of  the  United  States  by  the  foreign  government  by 
whom  the  proceedings  for  extradition  may  have  been  instituted. 
§  4  of  act  Aug.  3,  1882,  c.  378,  22  Stat.  216,  U.  S.  Comp.  Stat.  1901, 
p.  3595. 

The  above  provision  is  superseded  so  far  as  providing  the  mode  of  pay- 
ment by  a  clause  in  an  act  of  1903  contained  in  the  next  following  section  of 
this  Code." 

§  1660.     Fees  and  costs  of  foreign  extradition,  how  payable. 

Prom  and  after  June  30,  1903,  all  the  fees  and  costs  in  extra- 
dition cases  shall  be  paid  out  of  the  appropriations  to  defray  the 
expenses  of  the  judiciary,  and  the  Attorney  General  shall  certify 
to  the  Secretary  of  State  the  amounts  to  be  paid  to  the  United 
States  on  account  of  said  fees  and  costs  in  extradition  cases  by  the 
foreign  government  requesting  the  extradition,  and  the  Secretary 
of  State  shall  cause  said  amounts  to  be  collected  and  transmitted 
to  the  Attorney  General  for  deposit  in  the  Treasury  of  the  United 
States. 

Part  of  §  1,  act  June  28,  1902,  u.  1301,  32  Stat.  475,  V.  S.  Comp.  Stat. 
1905,  p.  160. 

The  above  is  from  the  sundry  civil  appropriation  act  for  the  fiscal  yeav 
ending  June  30,  1903.  The  provision  of  the  act  of  1882,  found  in  the  preced- 
ing section,2o  is  largely  superseded  by  this  section. 

"Post,  §  1660. 
soAnte,  §  1659. 
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CHAPTEE  51. 

HABEAS  CORPUS. 

§  1669.  When  writ  may  be  suspended. 

§  1670.  Supreme  Court,  circuit  and  district  courts  may  issue  writ. 

§  1671.  Power  of  circuit  court  of  appeals  to  issue. 

§  1872.  Issue  of  writ  by  Porto  Rico  "courts. 

§  1673.  Power  of  judges  to  issue. 

§  1674.  Rules  limiting  issuance  of  writ  where  prisoner  in  jail. 

§  1675.  Form  of  application  for  writ. 

§  1676.  Allowance  and  direction  of  writ. 

§  1077.  Time  of  return. 

§  1678.  Return  to  set  forth  true  cause  of  detention. 

§  1679.  Body  of  party  to  be  produced. 

§  1680.  Day  of  hearing. 

§  1681.  Denial  of  return — new  facts — amendment. 

§  1682.  Summary  hearing  and  disposition  of  party. 

§  1683.  Notice  to  State's  attorney  when  State  prisoner  claims  exemption 

under  international  law. 

§  1684.  To  what  courts  appeals  taken. 

§  1685.  Action  by  State  court  or  authority  void  while  appeal  pending. 

§  1686.  Disposition  of  prisoner  pending  appeal  where  writ  refused. 

§  1687.  Disposition  of  prisoner  if  writ  issued  and  then  discharged. 

§  1688.  Disposition  of  prisoner  if  ordered  discharged  by  lower  court. 

§  1689.  Mode  and  scope  of  review. 

§  1669.     When  writ  may  be  suspended. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspend- 
ed, unless  when  in  cases  of  rebellion  or  invasion  the  public  safety 
may  require  it. 

Art.  1,  §  9',  clause  2,  United  States  Constitution. 

It  is  apparently  undecided  what  department  of  the  government  has  the- 
right  of  suspending  the  writ.  It  has  been  held  that  only  Congress  has  the 
right  to  suspend,!  but  this  ruling  has  not  been  followed.2     The  War  De- 

lEx  parte  Merryman,  Taney,  246,        2Ex    parte    Field,    5    Blatchf.    63, 
Fed.  Cas.  No.  9,487;  see  also  Ex  parte    Fed.  Cas.  No.  4,761. 
Bollman,  4  Cranch,  101,  2  L.  ed.  563. 
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partment  has  been  held  to  have  no  right  to  suspend  the  wrifc.3  It  is  held 
that  the  suspension  of  the  privilege  of  the  writ  of  habeas  corpus  does  not 
suspend  the  writ  itself,  but  after  it  issues  and  on  return  made,  the  court 
decides  whether  the  party  applying  is  denied  the  right  of  proceeding 
further.  * 

§  1670.    Supreme  Court,  circuit  and  district  courts  may  issue  writ. 

The  Supreme  Court  and  the  circuit  and  district  courts  shall  have 
power  to  issue  writs  of  habeas  eorpus.[a]"[a] 
R.  S.  §  751,  U.  S.  Comp.  Stat.  1901,  p.  592. 

[a]  In  general. 

Habeas  corpus  is  a  high  prerogative  writ  known  to  the  common  law,  the 
object  of  which  is  the  liberation  of  those  who  may  be  imprisoned  without 
sufficient  cause.  It  is  in  the  nature  of  a  writ  of  error  to  examine  the 
legality  of  the  commitment,?  and  is  a  civil  and  not  »  criminal  proceeding,* 
even  when  instituted  to  arrest  a  criminal  prosecution.  9  The  power  to 
issue  writs  of  habeas  corpus  is  vested  by  the  above  section  in  the  courts  of 
the  United  States.io  The  grant  of  jurisdiction  is  in  language  as  broad  as 
could  well  be  employed.  It  is,  however,  attended  by  the  general  condition, 
necessarily  implied,  that  the  authority  conferred  must  be  exercised  agree- 
ably to  the  principles  and  usages  of  law.n  One  under  arrest  but  at  large 
on  bail  is  entitled  to  the  writ  the  same  as  if  the  arrest  was  accompanied 
by  actual  imprisonment.12 

[b]  Rules  of  comity  observed  in  issuance  of  writ. 

The  rules  followed  by  the  Federal  courts  in  the  matter  of  habeas  corpus 
for  the  release  of  State  prisoners  where  conflicts  of  jurisdiction  might  re- 
sult from  their  interference  are  discussed  in  a  previous  section  of  this 
Code.is  Similar  rules  of  comity  prevail  between  different  Federal  courts 
and  the  power  of  one  circuit  court  to  review  the  judgment  of  another  on 
habeas  corpus  is  denied. is  These  rules  are  important  in  practice,  for  while 
the  right  to  apply  for  habeas  corpus  is  absolute,  the  courts  have  found  it 
necessary  to  circumscribe  the  cases  in  which  applications  will  be  enter- 

3Ex    parte    Field,    5    Blatchf.    63,       lOEx  parte  Bollman,  4  Cranch,  75, 

Fed.  Cas.  No.  4,761.  2  L.  ed.  563;   Ex  parte  Milligan,  4 

«Ex  parte  Milligan,  4  Wall.   131,  Wall.  2,  18  L.  ed.  281. 
18  L.  ed.  299.  nEx  parte  Royall,  117  U.  S.  247, 

7Ex  parte  Watkins,  3  Pet.  202,  7  29  L.  ed.  870,  6  Sup.  Ct.  Rep.  734. 
L.  ed.  650.  ^Mackenzie  v.   Barrett,   141   Fed. 

serosa  v.  Burke,  146  U.  S.  82,  36  964;   (C.  C.  A.)   In  re  Grice,  79  Fed. 

L.   ed.   898,   13    Sup.    Ct.    Rep.   22;  627;  Taylor  v.  Taintor,  16  Wall.  366, 

Farnsworth   v.   Montana,   129   U.   S.  21  L.  ed.  287. 
113,  32  L.  ed.  616,  9  Sup.   Ct.  Rep.        iBAnte,  §  18. 

253;  Kurtz  v.  Moffitt,  115  U.  S.  487.        "In  re  Eaton,  51  Fed.  806;  In  re 

29  L.  ed.  458,  6  Sup.  Ct.  Rep.  148.  Hale,  139  Fed.  504;  see  also  ante,  § 

»Ex  parte   Tom   Tong,   108  U.   S.  18. 
556,  27  L.  ed.  826,  2  Sup.   Ct.  Rep. 
871. 
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tained.  Where,  for  instances,  review  by  error  or  appeal  is  open  to  a  party 
imprisoned  the  general  rule  is  that  he  must  obtain  relief  by  that  method,!  8 
unless  there  be  exceptional  circumstances  of  urgency.i9  It  will  seldom 
issue  as  substitute  for  writ  of  error  to  a,  State  court.2  o  This  subject  is 
more  fully  discussed  elsewhere.i 

[c]    Issuance  of  writ  by  Supreme  Court. 

Since  the  Supreme  Court's  original  jurisdiction  cannot  be  extended  by 
Congress  to  any  other  cases  than  those  expressly  denned  by  the  Constitu- 
tion,* it  has  been  necessary  to  justify  the  issuance  of  habeas  corpus  on 
original  petition  to  that  tribunal  as  an  exercise  of  appellate  jurisdiction^ 
unless  affecting  embassadors,  other  public  ministers  or  consuls  or  other- 
wise of  the  class  in  which  original  jurisdiction  has  been  granted  to  it.s 
It  was  early  decided  that  on  an  original  application  to  the  Supreme  Court 
for  the  writ  of  habeas  corpus,  the  court  may  determine  the  legality  of  the 
imprisonment,  when  such  imprisonment  is  under  the  judgment  of  an  in- 
ferior court.'  This  rule  has  been  uniformly  followed,^  whether  the  Su- 
preme Court  has  jurisdiction  to  review  the  judgment  of  conviction  by 
writ  of  error  or  not.9  If,  however,  the  prisoner  is  not  confined  under  the- 
judgment  of  an  inferior  court,  as  where  he  is  committed  on  proceedings 
before  a  United  States  commissionerio  or  before  a  district  judge  at  cham- 
bers, who  exercises  a  special  authority.il  the  Supreme  Court  has  no  ap- 

isln  re  Duncan,  139  U.  S.  454,  455,  U.   S.  374,  25  L.  ed.  717;  Ex  parte 

35  L   ed.  2,19,  11  Sup.  Ct.  Rep.  573;  Virginia,    100  U.   S.   339,   25  L.   ed. 

In  re  Chapman,  156  U.  S.  215,  39  L.  676;   Ex   parte  Parks,   93   U.   S.   18, 

ed    402     15  Sup.   Ct.  Rep.   331;    Ex  23    L.   ed.    787,    Ex   parte   Lang,    18 

parte  Frederich,  149  U.  S.  77,  37  L.  Wall.  1&3,  21  L.  ed.  872;   Ex  parte 

ed    657,  13  Sup.  Ct.  Rep.  793;  In  re  Moran,  144  Fed.  596.  (C.  C.  A.) 

Tyler,  149  U.  S.  180,  37  L.  ed.  694,  «Ex  parte  Yerger,  8  Wall.  97,  19 

13  Sup    Ct.  Rep.   785;   In  re  Swan,  L.  ed.  336;  Ex  parte  Hung  Hang,  108 

150  U.  S.  648,  37  L.  ed.  1209,  14  Sup.  U.  S.  553,  27  L.  ed.  812,  2  Sup.  Ct. 

Ct   Rep.  225.  Rep.  863;  see  ante  §§  35,  36. 

isEx  parte  Royall,  117  U.  S.  241,  'United  States  v.  Hamilton,  3 
29  L  ed  868  6  Sup.  Ct.  Rep.  734;  Dall.  17,  1  L.  ed.  490;  Ex  parte  Bur- 
in re  Loney,  134  U.  S.  375,  33  L.  ed.  ford,  3  Cr.  449,  2  L.  ed.  495;  Ex 
951,  10  Sup.  Ct.  Rep.  584;  Ex  parte  parte  Bollman,  4  Cranch,  101,  2  L. 
Frederich,    149   U.    S.    75,   37   L.   ed.  ed.  565. 

657    13  Sup.  Ct.  Rep.  793;  In  re  Belt,  8Ex  parte  Watkins,  7  Pet.  573,  8 

159  U    S    100,  40  L.  ed.  88,  15  Sup.  L.    ed.    788;    Ex    parte    Milligan,    4 

Ct   Rep   987;  In  re  Chapman,  156  U.  Wall.   110,   18  L.  ed.  292;   Ex  parte 

S  218,  39  L.  ed.  401,  15  Sup.  Ct.  Rep.  Lange,  18  Wall.  166,  21  L.  ed.  875; 

33!  Ex  parte  Virginia,  100  U.  S.  341,  25 

20Storti  v.  Massachusetts,  183  U.  L.  ed.  678;  Ex  parte  Siebold.  100  U. 

S  142   46  L.  ed.  120,  22  Sup.  Ct.  Rep.  S.  374,  25  L.  ed.  717;  Ex  parte  Fisk, 

72-    see   Markuson   v.    Boncher,    175  113  U.  S.  719,  28  L.  ed.  1119,  5  Sup. 

u's   185    186,  44  L.  ed.  124,  20  Sup.  Ct.  Rep.  726;   Ex  parte  Clarke,   100 

Ct  ReD   76  V.  S.  403,  25  L.  ed.  716. 

lAnte    §'l8.  9Ex  parte  Sieibold,  100  U.  S.  371, 

4 Ex  parte  Yerger,  8  Wall.  97,  19  25  L.  ed.  717. 

L   ed.  3S6;  see  also  ante,  §  35.  "In  re  Kaine,  14  How.  120,  14  L. 

BEx  parte  Hung  Hang,  108  U.  S.  ed.  351. 

553,  27  L.  ed.  812,  2  Sup.  Ct.  Rep.  "Ex  parte  Metzger,  5  How.  176,  12 

863;   see  also  Ex  parte  Siebold,  100  L.  ed.  104. 
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pellate  jurisdiction,  and  hence  cannot  entertain  a  direct  application  for  & 
writ  of  habeas  corpus  for  relief  from  such  confinement.! 2 

Notwithstanding  the  extensive  nature  of  the  Supreme  Court's  power 
to  entertain  original  petitions  for  habeas  corpus  it  will  rarely  if  ever 
issue  the  writ  nowadays  in  a  case  over  which  »  circuit  court  has  jurisdic- 
tion,! 3  nor  will  it  interfere  by  habeas  corpus  with  proceedings  pending  im 
such  court  or  in  a  court  of  the  District  of  Columbia.!*  Practical  considera- 
tions compel  the  adoption  of  this  attitude. 

[d]  —  certiorari  in  aid  of  writ. 

Not  infrequently  the  writ  of  certiorari  has  been  prayed  and  issued  by 
the  Supreme  Court  in  aid  of  original  applications  to  that  tribunal  for 
habeas  corpus,  especially  where  it  is  desired  to  bring  up  the  record  of 
proceedings  of  a  lower  court  in  connection  with  the  proceedings.15  The- 
lower  courts  have  also  at  times  used  certiorari  in  this  auxiliary  way.ie 
It  can  be  used  by  the  Supreme  Court  in  this  mode,  however,  only  as  ait 
ancillary  process  in  aid  of  a  jurisdiction  already  otherwise  acquired.is 

§  1671.     Power  of  circuit  court  of  appeals  to  issue. 

The  twelfth  section  of  the  circuit  court  of  appeals  act1  confers; 
a  general  power  to  issue  writs,  and  the  power  of  the  circuit  courts 
of  appeal  to  issue  habeas  corpus  has  been  asserted. 
Author's  section. 

In  the  fourth  circuit  the  power  of  the  circuit  court  of  appeals  to  issue 
habeas  corpus  has  been  declared  to  be  beyond  question. 2  There  would 
nevertheless  seem  to  be  considerable  question  if  the  statutes  are  to  be  taken 
literally.  While  the  12th  section  of  the  circuit  court  of  appeals  acts 
gives  that  court  the  power  to  issue  writs  conferred  by  R.  S.  §  716*  upon 
the  circuit,  district  and  supreme  courts,  that  section  of  the  Revised  Stat- 
utes does  not  include  habeas  corpus,  but  applies  only  to  scire  facias  and 
other  writs  "not  specifically  provided  for  by  statute."    Habeas  corpus  is  so 

i2In  re  Kaine,  14  How.  120,  14  L.  ed.  677;  Ex  parte  Clarke,  100  TJ.  S. 

ed.  351.  399,  25  L.  ed.  715. 

i3Ex  parte  Mirzan,  119  TJ.  S.  584,  isSee  In  re  Martin,  5  Blatchf.  303, 

30  L.  ed.  513.  7  Sup.  Ct.  Rep.  341 ;  In  Fed.  Oas.  No.  9,151 ;  Ex  parte  Stupp,. 

re  Huntington,  137  TJ.  S.  64,  34  L.  12  Blatchf.  50,  1  Fed.  Cas.  No.  13,- 

ed.  568,  11  Sup.  Ct.  Rep.  4.  563. 

i4In  re  Chapman,   156  U.   S.  218,  isTJnited  States  v.  Young,  94  TJ.  S. 

39  L.  ed.  403,  15  Sup.  Ct.  Rep.  331.  259,  24  L.  ed.  153;  American  Const. 

!5Ex  parte  Buford,  3  Cranch,  449,  Co.  v.  Jacksonville  Ry.  148  TJ.  S.  380, 

2  L.  ed.  495;   Ex  parte  Bollman,  4  37  L.  ed.  490,  13  Sup.  Ct.  Rep.  762; 

Cranch   75,  2  L.  ed.  554;   Ex  parte  see  ante,  §  841. 

Milligan,  4  Wall.  2,  18  L.  ed.  281;  lAnte,  §  842;  also  §  841. Wl 

MoOardles  Case,  6  Wall.  318,  18  L.  2Ex  parte  Buskirk.  72  Fed.  14,  22, 

ed.  816;   Ex   parte  Lange,  18  Wall.  18  C.  C.  A.  410. 

163,  21   L.  ed.   872;   Ex  parte  Jack-  3  Ante,  §  842. 

son,  96  TJ.  S.  727,  24  L.  ed.  877,  Ex  4  Ante,  §  841. 
parte  Virginia,  100  TJ.  S.  339,  25  L. 
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specifically  provided  for  by  other  sections  which  are  contained  in  this  chap- 
ter. A  recent  decision  of  the  Supreme  Court  has  decided  the  question, 
so  far  as  original  jurisdiction  is  concerned,  holding  that  the  circuit  court  of 
appeals,  having  appellate  jurisdiction  only,  cannot  issue  the  writ  as  an 
original  and  independent  proceeding,  and  that,  if  issuable  at  all,  it  may  be- 
allowed  only  in  aid  of  jurisdiction  already  existing.5 

§1672.     Issue  of  writ  by  Porto  Rico  courts. 

The  Supreme  and  district  courts  of  Porto  Eico  and  the  respec- 
tive judges  thereof  may  grant  writs  of  habeas  corpus  in  all  cases 
in  which  the  same  are  grantable  by  the  judges  of  the  district  and 
circuit  courts  of  the  United  States. 

Part  of  §  35  of  act  April  12,  1900,  c*  191,  31  Stat.  85. 

§  1673.     Power  of  judges  to  issue. 

The  several  justices  and  judges  of  the  said  courts  [i.  e.  of  the- 
Supreme,  circuit  and  district  courts],  within  their  respective  ju- 
risdictions, shall  have  power  to  grant  writs  of  habeas  corpus  for 
the  purpose  of  an  inquiry  into  the  cause  of  restraint  of  liberty. 
R.  S.  §  752,  U.  S.  Comp.  Stat.  1901,  p.  592. 

[a]  In  general. 

The  term  used  in  the  above  section,  "within  their  respective  jurisdic- 
tions," is  held  to  have  reference  to  territorial  jurisdictions.?  A  Supreme- 
Court  justice  may,  however,  issue  the  writ  in  any  part  of  the  United 
States  in  which  he  happens  to  be.s  Application  for  this  writ  may  be  made- 
to  a  court  or  judge.  The  general  rule  is  that  such  judge  may,  upon  return 
of  the  writ,  refer  it  to  the  court; 9  and  this  rule  is  followed  in  the  Su- 
preme Court,  at  least  in  cases  where  the  issuance  of  the  writ  was  an 
exercise  of  appellate  jurisdiction.1" 

[b]  Appealability  of  judge's  decision. 

Where  the  writ  is  heard  by  a  circuit  judge  out  of  court  or  at  chambers, 
no  appeal  lies  to  the  Supreme  Court  from  his  decision.!  4     And  the  order 

5Whitney  v.  Dick,  202  U.  S.   132,  ioEx  parte  Clarke,  100  U.  S.  403. 

50  L.  ed.  963,  26  Sup.  Ct.  Rep.  584;  25  L.  ed.  715;  but  see  In  re  Kaine, 

and  see  Ex  parte  Moran,    144   Fed.  14  How.  103,  14  L.  ed.  345,  which  is 

597,  (C.  C.  A.)  holding  writ  issuable  distinguished  in  Ex  parte  Clarke,  1001 

in  aid  of  appellate  jurisdiction.  U.  S.  403,  25  L.  ed.  715. 

7Ex  parte  Kenyon,  5  Dill.  385,  Fed.  i4Whitten  v.  Tomlinson,  160  U.  S. 

Cas.  No.  7,720.     '  244,  40  L.  ed.  413.  16  Sup.  Ct.  Rep. 

8  Ex  parte  Clarke,   100  U.   S.   403,  297;   Lambert  v.   Barrett,  157  U.  S.. 

25  L.  ed.  715.  697,  39  L.  ed.  865,  15  Sup.  Ct.  Rep. 

9Ex  parte  Clarke,  100  TJ.   S.   402,  722;   Carper  v.  Fitzgerald,  121  U.  S. 

25  L.  ed.  715;   In  re  Fitton,  45  Fed.  87,  30  L.  ed.  882,  7  Sup.  Ct.  Rep.  825;, 

472.  In  re  King,  51  Fed.  435. 
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of  auch  judge  that  the  papers  be  filed  and  his  order  recorded  in  the  circuit 
court  does  not  make  his  decision  a  decision  of  the  court. is 

§  1674.    Rules  limiting  issuance  of  writ  where  prisoner  in  jail. 

The  writ  of  habeas  corpus  shall  in  no  case  extend  to  a  prisoner 
in  jail,  unless  where  he  is  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  is  committed  for  trial  before  some 
court  thereof;  or  is  in  custody  for  an  act  done  or  omitted  in  pur- 
suance of  a  law  of  the  United  States,  or  of  an  order,  process  or 
decree  of  a  court  or  judge  thereof ;  or  is  in  custody  in  violation  of 
the  Constitution  or  of  a  law  or  treaty  of  the  United  States;  or, 
being  a  subject  or  citizen  of  a  foreign  State,  and  domiciled  therein, 
is  in  custody  for  an  act  done  or  omitted  under  any  alleged  right, 
title,  authority,  privilege,  protection,  or  exemption  claimed  under 
the  commission,  or  order,  or  sanction,  of  any  foreign  State,  or 
under  color  thereof,  the  validity  and  effect  whereof  depend  upon 
the  law  of  nations;  or  unless  it  is  necessary  to  bring  the  prisoner 
into  court  to  testify. 

R.  S.  §  753,  U.  S.  Comp.  Stat.  1901,  p.  592. 

The  writ  may  issue  to  inquire  into  the  cause  of  commitment  under  civil 
as  well  as  criminal  process. 18  One  arrested  and  imprisoned  for  debt  is  a 
prisoner  in  jail  within  this  section,  and  may  have  habeas  corpus. is  If  the 
restraint  is  contrary  to  the  laws  and  Constitution  of  the  United  States  it 
is  immaterial  by  what  authority  the  prisoner  is  confined,  even  though  it 
by  the  court's  own  sentence.20  Hence  it  is  the  general  rule  that  the 
Federal  courts  have  jurisdiction  under  the  provisions  of  the  above  sec- 
tion to  discharge  from  custody  »  person  restrained  of  his  liberty,  although 
he  may  be  held  under  State  process  for  trial  on  a  charge  of  crime  or  on  a 
conviction  thereof,1  and  a  State  decision  that  the  petitioner  is  not  re- 
strained contrary  to  the  Federal  Constitution  is  not  binding.2  The  prac- 
tice in  such  cases  is  discussed  in  a  previous  section  of  the  Code.3  It  is 
not  material  whether  there  has  been  a  formal  conviction  or  not,  the  ques- 
tion being  solely  as  to  the  lawfulness  of  the  restraint. *  But  the  practice 
of  reviewing  by  habeas  corpus  the  constitutionality  of  a  State  statute 
under  which  the  petitioner  has  been  convicted,  is  to  be  condemned  when 

"Carper  v.  Fitzgerald,  121  TJ.  S.  Ex  parte  Fonda,  117  U.  S.  516,  29  L. 

87,   30  L.   ed.   882,  7   Sup.  Ct.   Rep.  ed.  994,  6  Sup.  Ct.  Rep.  848;  Ex  parte 

925-  ,     „  Yung    Jon,     28    Fed.     308;     United 

isEx  parte  Caldwell,  138  Fed.  487.  States  v.  Lewis,  129  Fed.  825. 

"In  re  Mineau,  45  Fed.  188.  2Brown  v.  Urquhart,  139  Fed.  848 

20In  re  Greathouse,  4  Sawy.  487,        3See  ante,  §  18. 
Fed.  Cas.  No.  5,741,  2  Abb.   (U.  S.)         4Tn,  re  McDonald,  9  Am.  L  .R.  661  ; 

382-  see  also  Wildenhus  Case,  120  U.  S. 

iEx  parte  Royal  1,  117  U.  S.  241,  11,  30  L.   ed.  567,  7   Sup.   Ct.  Rep. 

29  L.  ed.  868,  6  Sup.  Ct.  Rep.  734;  385. 

1370 


Procedure]  FORM   OF   APPLICATION   FOE  WRIT.  f   1675 

all  points  raised  upon  the  writ  may  be  reviewed  in  the  regular  way  on 
appeal.5  So  also  it  is  only  in  exceptional  cases  that  the  Federal  courts 
will  review  such  question  on  habeas  corpus  in  advance  of  State  trial.  6 
Where  the  restraint  of  the  prisoner  by  State  officials  is  in  violation  of  the 
State  law  only,  the  Federal  court  has  no  jurisdiction,'  as  where  the  peti- 
tioner is  confined  by  State  court  for  refusing  to  answer  because  it  would 
incriminated  Under  the  general  authority  granted  by  this  and  R.  S. 
§  7619  Federal  courts  have  jurisdiction  to  release  on  habeas  corpus  a 
person  confined  for  acts  done  or  omitted  in  pursuance  of  the  Federal  laws.io 
Where  Federal  officers  are  indicted  for  killing  a  prisoner  they  were  seeking 
to  arrest  the  Federal  court  has  jurisriction  on  habeas  corpus  to  determine 
the  lawfulness  of  the  restraint.il  A  person  arrested  on  interstate  extradi- 
tion proceedings  is  "in  custody  under  or  by  color  of  the  authority  of  the 
United  States"  within  the  meaning  of  this  section  since  such  proceedings 
are  authorized  by  the  United  States  Constitution ;  1 2  and  hence  the  court  may 
inquire  into  the  legality  of  the  detention. is  A  person  committed  for 
foreign  extradition  by  a  United  States  commissioner  is  also  within  the 
meaning  of  the  above  clause.i*  Hence  an  officer  arrested  for  discharging 
his  duty  in  such  extradition  cases  is  in  custody  for  an  act  done  in  pursu- 
ance of  a  United  States  law,  and  is  entitled  by  this  section  to  habeas 
corpus,  is 

The  rules  of  comity  restricting  the  use  of  the  writ  for  the  liberation  of 
State  prisoners  have  been  discussed  in  the  first  chapter  of  this  Code.i6 

§  1675.     Form  of  application  for  writ. 

Application  for  writ  of  habeas  corpus  shall  be  made  to  the  court, 
or  justice,  or  judge  authorized  to  issue  the  same,  by  complaint  in 
writing,  signed  by  the  person  for  whose  relief  it  is  intended/3-3  set- 
ting forth  the  facts  concerning  the  detention  of  the  party  re- 
strained, in  whose  custody  he  is  detained,  and  by  virtue  of  what 
claim  or  authority,  if  known. [b]     The  facts  set  forth  in  the  com- 

5In  re  Frederick,  149  U.  S.  70,  37        i°In  re  Leaken,  137  Fed.  682;  seu 

L.  ed.  653,  13  Sup.  Ct.  Rep.  793;  In  also  In   re  Neagle,   135  U.   S.   1,   34 

t«  Reeves    123   Fed.   343;   Brown   v.  L.  ed.  55,  10  Sup.  Ct.  Rep.  658. 
Urquhart,  139  Fed.  848;   In  re  Am-        uln  re  Laing,  127   Fed.  213,  and 

mon,  132  Fed.  714;  Ex  parte  Powers,  cases  cited. 
129  Fed   985;  ante,  §  18.  i2United  States  Constitution,  art 

6Baker  v.  Grice,  169  U.  S.  284,  42  4,  §  2. 
L    ed.    748,    18   Sup.    Ct.   Rep.    323;        is   In  re  Doo  Woon,  18  Fed.  898, 

In   re  Wvman,   132   Fed.   708;    ante,  9  Sawy  417;  see  also  Bruce  v.  Ray- 

«  18  J  ner,  124  Fed.  481,  62  C.  C.  A.  501. 

7Ex   parte  Brown,   140   Fed.   461;        "In   re  Stupp,   12   Blatchf.   501, 

In  re  Brosnahan,  18  Fed.  62,  4  Mc-  Fed.  Cas.  No.  13,563;  In  re  Kaine,  3 

Crary,  1;  Andrews  v.  Swartz,  156  U.  Blatchf.  1,  Fed.  Cas.  No.  7,597. 
S   272  39  L.  ed.  422,  15  Sup  Ct.  Rep.        isin  re  Titus,  8  Ben.  411,  Fed.  Cas. 

389  No.  14,062. 

sEx  parte  Munn,  140  Fed.  782.  i«Ante,  §  18. 

sSee  post,  §  1682. 
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plaint  shall  be  verified  by  the  oath  of  the  person  making  the  appli- 
cation.M 

R.  S.  §  754,  U.  S.  Comp.  Stat.  1901,  p.  593. 

[a]  Who  may  petition  for  prisoner's  release. 

While  there  is  no  provision  as  to  who  may  apply  for  the  writ,  it  has  been 
held  that  the  application  need  not  be  made  by  the  prisoner  himself,  but 
may  be  granted  at  the  request  of  a  stranger  who  has  no  legal  interest  in 
the  matter.i  The  writ  has  been  refused,  however,  when  applied  for  by 
friends  without  the  authority  of  the  prisoner.2  It  has  been  applied  for 
by  a  foreign  vice  consul  at  the  request  of  foreign  resident,  for  the  release 
from  custody  of  a  child  held  in  this  country.  In  that  case,  however,  the 
court  considered  it  questionable  whether  it  had  jurisdiction,  and  decided  the- 
case  on  other  grounds.3  Where  a  fugitive  from  the  justice  of  the  laws  of 
a  State  had  fled  to  a  neighboring  State,  and  had  been  abducted  therefrom 
no  objection  was  made  to  a  petition  for  habeas  corpus  which  was  signed 
by  the  governor  of  the  State  of  asylum.*  A  deputy  United  States  marshal 
with  a  warrant  for  the  extradition  of  a  person  arrested  under  State  civil 
process  has  been  held  to  have  the  right  to  apply  for  the  writ.=  While  it 
cannot  be  said  that  the  United  States  cannot  be  a  petitioner  for  a  writ  of 
habeas  corpus,  in  a  proper  case,  the  court  will  not  make  an  order  permitting 
the  United  States  to  be  substituted  as  a  petitioner  in  a  proceeding  of 
which,  as  instituted,  the  court  is  without  jurisdiction  unless  such  action 
is  shown  to  be  necessary  to  prevent  the  failure  of  justice.  6 

[b]  Application,  what  to  contain. 

The  petition  must  show  the  jurisdiction  of  the  court  or  judge  to  grant 
the  writ.s  The  petitioner  may  state  facts  outside  of  but  not  inconsistent 
with  the  record,  showing  that  the  court  under  process  of  which  the  prisoner 
is  held,  had  no  jurisdiction  over  the  person  or  subject  matter.io  Tn  extra- 
dition cases,  where  the  petitioner  seeks  to  deny  that  an  extraditable  offense- 
is  charged  in  the  complaint  he  must  set  forth  such  denial  in  his  applica- 
tion for  the  writ.n  Where  the  petition  alleges  invalidity  of  process  or 
proceedings  under  which  the  prisoner  is  held,  copies  of  such  process  or 
proceedings,  or  essential  parts  thereof,  must  be  set  out.12     So,  where  the 

iln  re  Hoyle.  9  Am.  Law.  Rec.  65,        ioln  re  Mayifleld,  141  U.  S   116.  35 

Fed.  Cas.  No.  6,803;  In  re  Ferrens,  3  L.  ed.  638,  11  Sup.  Ct.  Rep.  939. 
Ben.  445,  Fed.  Cas.  No.  4,746.  uTerlinden    v.    Ames,    184    U    S. 

2Ex  parte  Dorr,  3  How.  106,  11  L.  278,  46  L.  ed.  541,  22  Sup.  Ct.  Rep. 

ed.  514.  484 

3United  States  v.  Savage,  91  Fed.        i2,Craemer  v.  State,  168  U   S    129, 

m-  T    A.  42  L.  ed.   409,  18   Sup.   Ct.  Rep.  1 ; 

*Mahon  v.  Justice,  127  U.  S.  700,  Whitten  v.  Tomlinson,  160  U.  S.  231, 

32  L.  ed.  283,  8  Sup.  Ct.  Rep.  1204.  40  L.  ed.  406,  16  Sup.  Ct.  Rep.  297; 

BEx  pai-te  Mineau,  45  Fed.  188.  Kohl  v.  Lehlbach,  160  U.  S.  293,  40 

« In  re  Celeetme,  114  Fed.  552.  L.   ed.   432,    16   Sup.    Ct.   Rep.   304; 

»Ex  parte  Milburn,  9  Pet.  704,  9  Anderson  v.  Treat,  172  U  S  24  43  L_ 

L-  ^  2S1-  ed.  351,  19  Sup.  Ct.  Rep.  67. 
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party  is  detained  under  a  commitment,  he  must  produce  a  copy  thereof 
or  an  affidavit  that  the  sheriff  refused  him  a  copy.is  Where  the  petition 
shows  that  the  lower  court  was  competent  to  try  the  offense,  it  must  show 
that  the  judgment  was  a  nullity,!*  or  that  the  prisoner  has  served  the 
sentenoe.15  Mere  averments  of  conclusions  of  law  are  not  sufficient  to 
give  the  court  jurisdiction.  16  So  also  in  cases  of  foreign  extradition,  mere 
general  conclusions  as  to  the  legal  effect  of  the  evidence  heard  before 
the  commissioner  do  not  state  sufficient  cause  for  the  issuance  of  the  writ.!  7 

[c]     Verification. 

The  application  must  be  supported  by  oath,  taken  before  one  of  whom 
judicial  notice  will  be  taken  as  qualified  to  administer  oaths.  20 

§  1676.     Allowance  and  directio"n  of  writ. 

The  court,  or  justice,  or  judge  to  whom  such  application  is  made 
shall  forthwith  award  a  writ  of  habeas  corpus,  unless  it  appears 
from  the  petition  itself  that  the  party  is  not  entitled  thereto.  The 
writ  shall  be  directed  to  the  person  in  whose  custody  the  party  is 
•detained. 

R.  S.  §  755,  U.  S.  Comp.  Stat.  1901,  p.  593. 

The  usual  course  on  the  application  for  the  writ  is  to  issue  the  same 
"forthwith"  and  on  its  return  to  hear  and  dispose  of  the  case.  3  Where 
however  the  cause  of  the  imprisonment  fully  appears  by  the  petition  and 
the  exhibits  thereto,  the  court  may  determine  whether,  on  the  facts  pre- 
sented in  the  petition,  the  prisoner  if  brought  before  the  court  would  be 
discharged.*  In  the  Supreme  Court  the  practice  is  for  the  person  applying 
for  the  writ  to  obtain  and  serve  upon  the  one  causing  the  detention,  a  rule 
to  show  cause  why  the  writ  should  not  issue;  5  and  if  it  be  found  that 
the  prisoner  is  entitled  to  his  discharge,  the  rule  should  be  made  absolute, 
and  the  writ  or  deed  to  issue  if  necessary  to  the  prisoner's  release.6 

I31n  re  Harrison,  1  Cr.  C.  C.  159,  iTIn  re  Toulouse  de  Lautrec,  102 

Fed.  Cas.  No.  6,131;  United  States  v.  Fed.  878,  43  C.  C.  A.  42. 

Bollman,  1  Cr.  C.  C.  373,  Fed.  Cas.  2  0In   re  Keeler,   Hemp.   306,    Fed. 

No.  14,622.  Cas.  No.  7,637. 

i*In  re  Greenwald,  77    Fed.   590;  3Tn  re  Lewis,  114  Fed.  965. 

see  also  Howard  v.  United  States,  75  *Ex  parte  Milligan,  4  Wall.  2,  18 

Fed.  986,  34  L.R.A.  509,  21  C.  C.  A.  L.  ed.  281;   In    re    Lewis,   114  Fed. 

586.  965;    see  Ex  parte  Yarborough,  110 

isin  re  Greeniwald,  77  Fed.  590.  U.  S.  653,  28  L.  ed.  274,  4  Sup.  Ct, 

i«Whitten  v.  Tomlinson,  160  U.  S.  Rep.  152. 

231,  40  L.  ed.  406,  16  Sup.  Ct.  Rep.  5Tn  re  Lewis,  114  Fed.  965. 

297;  King  v.  McLean  Asylum,  64Fed.  6See  In  re  Burrus,  136  U.  S.  586, 

325,  12  C.  C.  A.  139,  26  L.R.A.  784;  34  L.  ed.  500,  10  Sup.  Ct.  Rep.  850; 

see  also  Ex  parte  Cuddy,  131  U.  S.  See  also  Ex  parte  Yarbrough,  110  O. 

280,  33  L.  ed.  154,  9  Sup.  Ct.  Rep.  S.  653,  28  L.  ed.  274,  4  Sup.  Ct.  Rep. 

703.  152. 
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While  the  writ  is  a  writ  of  right,'  it  does  not  issue  as  of  course,  and  some 
ground  for  it  must  he  shown.*  Hence  where  the  court  is  satisfied  upon 
application  for  the  writ  that  the  prisoner  would  be  remanded  upon  the 
return,  the  writ  ought  not  to  be  awarded.  9  The  provision  that  the  writ 
will  issue  unless  it  appears  from  the  petition  itself  that  the  party  is 
not  entitled  thereto  merely  declares  the  common  law  practice  in  this  re- 
spect.io 

§  1677.    Time  of  return. 

Any  person  to  whom  such  writ  is  directed  shall  make  due  return 
thereof  within  three  days  thereafter,  unless  the  party  be  detained 
beyond  the  distance  of  twenty  miles;  and  if  beyond  that  distance, 
and  not  beyond  a  distance  of  a  hundred  miles,  within  ten  days ;  and 
if  beyond  a  distance  of  a  hundred  miles,  within  twenty  days. 
R.  S.  §  756,  U.  S.  Comp.  Stat.  1901,  p.  593. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1867.13  Prior  to  this  act  a  reasonable  time  was  always  allowed  for  making 
the  return,!*  and  attachment  to  compel  return,  until  three  days  had 
expired  after  service  of  the  writ  had  been  refused."  Where  service  of  the 
writ  is  prevented  by  force,  it  will  be  placed  on  the  files  of  the  court  for 
service  at  a  subsequent  time,  when  and  where  it  may  be  practicable  to 
make  it." 

§  1678.    Eeturn  to  set  forth  true  cause  of  detention. 

The  person  to  whom  the  writ  is  directed  shall  certify  to  the  court, 
or  justice,  or  judge  before  whom  it  is  returnable  the  true  cause  of 
the  detention  of  such  party. 

R.  S.  §  757,  U.  S.  Comp.  Stat.  1901,  p.  593. 

The  above  section  was  originally  enacted  in  1867.19     The  return  must 

7In  re  King,  51  Fed.  435;  Ex  parte  850,  42  Fed.  U3;  In  re  Boardman, 
Murray,  66  Fed.  298.  169  U.  S.  43,  42  L.  ed.  663,  18  Sup. 

sin  re  King,  51   Fed.  435;   In  re    Ct.  Rep.   291;   In  re  King,  51   Fed. 
Boardman,  169  U.   S.   39,  42  L.   ed.    435;   In  re  Eaton,  51   Fed.  804;  Ex 
653,  18  Sup.  Ct.  Rep.  291;  Ex  parte    parte   Murray,   66   Fed.   298;    In   re 
Murray,  66  Fed.  298;   In  re  Keeler,    Hacker,  73  Fed.  467. 
Hemp.    306,    Fed.    Cas.    No.    7,637;        loin  re  Haskell,  52  Fed.  797. 
United  States  v.  Lawrence,  4  Cr.  C.        "Act  Fed.  5,  1867,  u.  28,  §  1,  14 
C.  518,  Fed.  Cas.  No.  15,577;   In  re    Stat.  385. 
Haskell,  52  Fed.  797.  "See   Ex   parte   Baez,   177   U.   S. 

9Ex  parte  Watkins,  3  Pet.  201,  7  389,  44  L.  ed.  817,  20  Sup.  Ct.  Rep. 
L.   ed.    650;     Ex    parte  Milligan,   4    673. 

Wall.  110,  18  L.  ed.  292;   Ex  parte        "United  States  v.  Bollman,  1  Cr. 
Royall,  117  U.  S.  250,  29  L.  ed.  871,    C.  C.  373,  Fed.  Cas.  No.  14,622. 
6  Sup.  Ct.  Rep.  739;  Ex  parte  Terry,        i6Tn  re  Winder,  2  Cliff.   89,   Fed. 
128  U.  S.  301,  32  L.  ed.  408,  9  Sup.    Oas.  No.  17,867. 

Ct.  Rep.  78;  In  re  Burrus,  136  U.  S.        i»Act  Feb.  3,  1S67,  c.  28,  §  1,  14 
601,  34  L.  ed.  505,  10  Sup.  Ct.  Rep.    Stat.  385. 
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specify  the  true  cause  of  the  detention  of  the  prisoner^  o  and  must  be  signed 
by  the  person  to  whom  it  is  directed.i  To  justify  the  holding  of  the  pris- 
oner the  return  must  show  that  the  caption  and  detention  were  legal  at 
the  time  of  the  service  of  the  writ.  Hence  a  return  showing  the  caption 
and  detention  upon  valid  process  since  such  service,  is  insufficient  and  the 
prisoner  should  be  discharged.  2  A  failure  of  the  sheriff's  return  to  set 
forth  an  indictment  and  warrant  of  extradition,  in  an  extradition  case, 
is  not  such  defect  as  will  justify  the  Federal  courts  in  taking  the  prisoner 
out  of  the  custody  of  the  State  authorities.  3  The  return  on  writ  of 
habeas  corpus  imports  verity  and  needs  no  evidence  until  impeached.*  A 
false  or  evasive  return  5  or  a  refusal  to  produce  the  body  of  the  prisoner  in 
court,6  may  be  punished  by  contempt.  It  is  irregular  to  order  the  prisoner 
delivered  to  the  custody  of  the  petitjpner  before  a  return  has  been  made.T 

§  1679.     Body  of  party  to  be  produced. 

The  person  making  the  return  shall  at  the  same  time  bring  the 
body  of  the  party  before  the  judge  who  granted  the  writ. 
R.  S.  §  758,  U.  S.  Comp.  Stat.  1901,  p.  593. 

The  above  section  was  originally  enacted  in  1867.9  The  person  making 
the  return  must  produce  the  prisoner  or  must  declare  so  far  as  he  knows- 
what  has  become  of  him.10  Hence  a  simple  allegation  that  the  prisoner  is. 
not  in  his  custody,  power  or  control  will  not  discharge  the  person  making 
the  return  if  the  court  is  of  opinion  that  all  the  material  facts  are  not 
disclosed.11 

§  1680.    Day  of  hearing. 

When  the  writ  is  returned,  a  day  shall  be  set  for  the  hearing  of 
the  cause,  not  exceeding  five  days  thereafter,  unless  the  party  peti- 
tioning requests  a  longer  time. 

R.  S.  §  759,  U.  S.  Comp.  Stat.  1901,  p.  594. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act 
of  1867.12 

20In  re  Cuddy,  131  U.  S.  283,  33        eTJnited  States  v.  Davis,  5  Cr.  C 

L.  ed.  156,  9  Sup.  Ct.  Rep.  703.  C.  622,  Fed  Cas.  No.  14,926. 

iSeavey  v.  Seymour,  3   Cliff.  439,        'In  re  Poole,  2  McArthur,  583. 
Fed.  Cas.  No.  12,596.  9Act  Feb.  5,   1867,   c.  28,   §   1,   14 

2See  In  re  Doo  Woon,  18  Fed.  898,  Stat.    385. 
9  Sawy.  417.  lOTJnited  States  v.   Williamson,   4 

3Whitten  v.  Tom'linson,  160  U.  S.  Am.  Law.  Reg.  5,  Fed.  Cas.  No.  16,- 

245,  40  L.  ed.  413,  16  Sup.  Ct.  Rep.  726. 
297,  nUnited  States  v.  Green  3  Mason, 

^Crowley  v.  Christensen,  137  U.  S.  482,  Fed.  Cas.  No.  15,256. 
94,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13.        "Act  Feb.  5,  1867,  c.  28,  §  1,  14 

BUnited    States   v.    Williamson,  3  Stat.  385. 
Am.   Law  Reg.   729,   Fed.    Cas.   No. 
16,725. 
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§  1681.     Denial  of  return — new  facts — amendment. 

The  petitioner  or  the  party  imprisoned  or  restrained  may  deny 
any  of  the  facts  set  forth  in  the  return,  or  may  allege  any  other 
facts  that  may  be  material  in  the  case.  Said  denials  or  allegations 
shall  be  under  oath.  The  return  and  all  suggestions  made  against 
it  may  be  amended,  by  leave  of  the  court,  or  justice,  or  judge,  before 
or  after  the  same  are  filed,  so  that  thereby  the  material  facts  may 
be  ascertained. 

R.  S.  §  760,  U.  S.  Comp.  Stat.  1901,  p.  594. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act 
•of  1867.15  The  petitioner  may  deny  any  material  fact  set  out  in  the 
return.*  6  After  the  traverse  to  the  return,  the  new  matter  averred  is 
deemed  to  be  at  issue  and  no  further  pleading  is  required.17  Failure  to 
state  material  allegations  in  the  return  is  not  demurrable  where  such  alle- 
gations are  contained  in  the  petition  itself.  18 

§  1682.     Summary  hearing  and  disposition  of  party. 

The  court,  or  justice,  or  judge  shall  proceed  in  a  summary  way 
to  determine  the  facts  of  the  case,  by  hearing  the  testimony 
and  arguments, [a]"[b]  and  thereupon  to  dispose  of  the  party  as  law 
and  justice  require.[0>[a:l 

R.  S.  §  761,  U.  S.  Comp.  Stat.  1901,  p.  594. 

[a]     Scope  of  inquiry  at  hearing. 

The  sole  inquiry  in  habeas  corpus  cases  is  as  to  the  lawfulness  of  the 
detention  of  the  prisoner.2  But  in  case  of  imprisonment  under  judgment 
the  detention  cannot  be  unlawful  unless  that  judgment  be  an  absolute 
nullity;  and  it  is  not  a  nullity  if  the  court  has  general  jurisdiction  of  the 
subject.3     Hence  relief  cannot  be  obtained  under  the  writ  unless  the  court 

ib Act  March  5,  1867,  c  28,  §  1,  14  TJ.  S.  70,  37  L.  ed.  653,  13  Sup.  Ct. 

Stat.  385.  Rep.  793;  In  re  Belt,  159  U.  S.  95, 

isSeavey  v.  Seymour,  3  Cliff.  439,  4°  L-  ed-  88,  15  Sup.  Ct.  Rep.  987; 

Fed.    Cas.    No.   12,596 ;    see   also   Ex  In  re  Marsh,  51  Fed.  277 ;  In  re  Da- 

parte  Kaine,  10  X.  Y.  Leg.  Obs.  257.  vison»  22  Blatchf.  476,  21  Fed.  621 ;  In 

Fed.  Cas.  No.  7.598.  re  Li  Sing,  86  Fed.  897,  30  C.  C.  A. 

1'In   re  Learv    10  Ben     198    Fed  451;  In  re  Brvant>  80  Fed.  282;   Ex 

Cas  No  8  162  '  Parte  Mora">  1«  Fed.  594,  (C.  C.  A.) 

,»t  'ai/t         .,  „   ,    „-,  3E*  Parte   WatKins  3   Pet.   203,   7 

"In  re  Ah  Toy,  45  Fed.  796.  L.  ed.  £,.   In  re  wil  140  v'  s_ 

2Ex  parte  Watkins,  3  Pet.  197,  7  583,  35  L.  ed.  516,  11  Sup.  Ct.  Rep. 

L.  ed.  651;  Grignon  v.  Astor,  2  How.  873;  In  re  Chapman,  156  U.  S.  215, 

339,  11  L.  ed.  291  ;  In  re  Metzger,  5  39  L.  ed.  402,  15  Sup.  Ct.  Rep.  332; 

How.  190,  12  L.  ed.  110;  In  re  Delago,  In  re  Bogart,  2  Sawy.  401,  Fed.  Cas. 


Sawy. 
>.   1,596;    Ex 
3. 
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140  U.  S.  586,  37  L.  ed.  578,  11  Sup.    No.  1,596;  Ex  parte  Ulrioh,  43  Fed. 
Ct.  Rep.  874;   In  re   Frederich,   149    663. 
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tinder  whose  warrant  the  petitioner  is  held  is  without  jurisdiction.*  The 
court  may  inquire  into  the  legality  of  the  confinement  whether  the  party 
is  imprisoned  for  contempt,?  or  is  under  military  6  or  naval  court-martial,? 
or  is  committed  by  an  officer  for  interference  with  the  discharge  of  his 
official  duties.s  In  all  cases  the  question  of  the  identity  of  the  prisoner 
with  the  person  named  in  the  warrant  is  open.9  The  circuit  courts  have  no 
jurisdiction  as  parens  patriae  to  determine  on  habeas  corpus,  the  custody 
of  an  insane  person  where  the  question  of  such  custody  is  one  of  discretion 
as  to  the  place  and  character  of  confinement.!  o  Where  the  prisoner  is 
committed  by  commissioner  in  an  extradition  case  the  court  may  on 
habeas  corpus  determine  the  competency  of  the  evidence  but  not  its  suffi- 
ciency. 11    Disputed  questions  of  fact  cannot  be  reviewed.1 2 

[b]  —  custody  of  prisoner. 

A  writ  of  habeas  corpus  supersedes  all  other  writs  under  which  the 
commitment  was  made.  The  custody  of  the  prisoner  from  then  on  is  en- 
tirely under  the  control  of  the  court  issuing  the  writ  or  to  which  the  return 
is  made.  16  When  brought  from  the  custody  of  a  State  officer  upon  a  writ 
of  habeas  corpus  ad  testificandum,  he  will  be  remanded  to  such  State 
officer's  custody.!1?  While  in  custody  under  the  writ  the  prisoner  cannot 
be  arrested  on  a  second  warrant.18 

fc]     Disposition  of  prisoner. 

Since  the  above  section  provides  for  »  summary  hearing,  and  a  disposi- 

4Ex  parte  Watkins,  3  Pet.  197,  7  v.  Deputy  Marshal,  1  Brock.  324,  Fed. 

L.  ed.  651 ;  Ex  parte  Parks,  93  U.  S.  Cas.  No.  9,372. 

18,    23    L.    ed.    787;    Ex   parte   Yar-        'See  Wales  v.  Whitney,  114  U.  S. 

borough.110  U.  o.  651,  28  L.  ed.  274,  564,  29  L.  ed.  277,  5  Sup.  Ct.  Rep. 

4  Sup.  Ct.  Rep.  152;  Ex  parte  Bige-  1050. 

low,  113  XJ.   S.  328,  28  L.  ed.  1005,       «Ex  parte  Geissler,  4  Fed.  188. 

5  Sup.  Ct.  Rep.  542;  Ex  parte  Coy,        sin   re  Leary,   10   Ben.   198,   Fed. 
127  U.  S.  756,  32  L.  ed.  280,  8  Sup.    Cas.  No.  8,162. 

Ct.  Rep.  1263;  In  re  Schneider,  148  i  "King  v.  McLean  Asylum,  64  Fed. 
"U.  S.  162,  37  L.  ed.  406,  13  Sup.  Ct.  333,  26  L.R.A.  784,  12  C.  C.  A.  145. 
Rep.  572;  In  re  Chapman,  156  U.  S.  HEx  parte  Van  Aernam,  3  Blatchf. 
215.  39  L.  ed.  402,  15  Sup.  Ct.  160,  Fed.  Cas.  No.  16,824;  In  re  Mac- 
Rep.  331 ;  Ex  parte  Buskirk,  72  Dpnnell,  11  Blatchf.  70,  Fed.  Cas.  No. 
Fed.  21,  18  C.  C.  A.  410.  See  also  8,771;  In  re  Wahl,  15  Blatchf.  334, 
Mackey  v.  Miller,  126  Fed.  163,  62  C.  Fed.  Cas.  No.  17,041;  In  re  Stupp, 
C.  A.  139.  12  Blatchf.  501,  Fed.  Cas.  No.  13,563. 

5Ex  parte  Langs,  18  Wall.  163,  21  See  also,  ante  §  1642.IM 

L.  ed.  872;  Ex  parte  Rowland,  104  U.  "In    re    Strauss,  126  Fed.  327,  63 

S.  604,  26  L.  ed.  861 ;  Ex  parte  Fisk,  C.  C.  A.  99. 

113  U.  S.  718,  28  L.  ed.  1119,  5  Sup.  "In  re  Kaine,  per  Nelson,  J.,  14 

Ct.   Rep.   724;    Ex  parte   Irvine,   74  How.   146,   14  L.  ed.   345;    Barth  v. 

Fed.  954.  Clise,  12  Wall.  402,  20  L.  ed.  394. 

6Ex  parte  Yerger,  8  Wall.  85,  19  L.  "Ie  re  Hamilton,  1  Ben.  455,  Fed. 

ed.  332 ;  Johnson  v.  Sayre,  158  U.  S.  Cas.  No.  5,976. 

109,  39  L.  ed.  915,  15  Sup.  Ct.  Rep.  i«In  re  Farez,  7  Blatchf.  345,  Fed. 

773;  In  re  Crain,  84  Fed.  788;  Meade  Cas.  No.  4,645. 
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tion  of  the  party  as  law  and  justice  require^  all  the  freedom  of  equity 
procedure  is  thus  prescribeds  and  this  is  true  whether  the  court  is  exer- 
cising its  original  or  appellate  jurisdiction,  substantial  justice  promptly 
administered  being  the  rule  followed  in  all  such  cases.  *  Hence  the  court 
is  invested  with  the  largest  power  to  direct  and  control  the  form  of  judg- 
ment to  be  entered.5  Thus,  where  substantial  justice  requires  it,  the  dis- 
charge of  the  prisoner  may  be  delayed  for  a  reasonable  time.  6  And  notifica- 
tion of  the  date  of  the  discharge  may  be  given  to  the  proper  authorities  so 
that  the  prisoner  may  be  held  for  a  subsequent  trial.'  So  also  where  a  sol- 
dier has  been  court-martialed  and  sentenced  and  has  been  tried  by  civil  au- 
thorities on  his  escape  from  the  military  prison,  although  he  is  entitled  to 
habeas  corpus,  the  civil  authorities  having  no  jurisdiction,  he  may  be  remand- 
ed to  a  military  prison  by  the  court.  8  Likewise  a  prisoner  has  been  dis- 
charged on  an  irregular  commitment  and  then  committed  by  the  court  de 
novo,  where  the  evidence  was  sufficient.  9  Upon  the  same  principles  of  equita- 
ble procedure,  a  discharge  will  not  be  granted  for  defects  in  the  original  ar- 
rest and  commitment,  if  sufficient  grounds  for  the  prisoner's  detention  be 
shown.io  Where  part  of  the  punishment  imposed  by  the  lower  court  was 
within  the  jurisdiction  of  that  court,  the  prisoner  cannot  be  discharged  on 
habeas  corpus,  until  he  has  served  so  much  of  the  sentence  or  performed  so 
much  of  the  judgment  as  was  in  the  power  of  the  lower  court  to  impose,  n 

[d]    Effect  of  discharge. 

A  discharge  upon  habeas  corpus  does  not  protect  the  party  from  arrest 
under  other  process  for  the  same  offense.i*  Nor,  on  the  other  hand,  does  a 
decision  adverse  to .  the  petitioner  rendered  by  a  court  or  judge  bar  suc- 
cessive applications  for  discharge.16 

§  1683.    Notice  to  State's  attorney  when  State  prisoner  claims  ex- 
emption under  international  law. 

When  a  writ  of  habeas  corpus  is  issued  in  the  case  of  any  prison- 
er who,  being  a  subject  or  citizen  of  a  foreign  State  and  domiciled 
therein,  is  committed,  or  confined,  or  in  custody,  by  or  under  the 

zNeagle,  In  re  135  U.  S.  1,  34  L.  9Ex  parte  Bennett,  2  Cr.  C.  C.  612, 

ed.  55,  10  Sup.  Ct.  Rep.  658.  Fed.  Cas.  No.  1,311. 

3Storti  v.  Massachusetts,  183  U.  S.  lolasigi  v.  Van  De  Carr,  166  U.  S. 

143,  46  L.  ed.  124,  22  Sup.  Ct.  Rep.  396,  41  L.  ed.  1049,  17  Sup.  Ct.  Rep. 

?2>  595;     Nishimura     Ekin,     v.    United 

4Idem.  States,  142  U.  S.  651,  35  L.  ed.  1146, 

5In  re  Bonner,  151  U.  S.  261,  38  L.  12  Sup.  Ct.  Rep.  336. 

ed.  153,  14  Sup.  Ct.  Rep.  323.  llEx  parte  Lange,   18  Wall.   163, 

6In  re  Medley,  134  U.  S.  160,  33  L.  21  L.  ed.  872;  Ex  parte  Parks,  93  U. 

ed.  835,  10  Sup.  Ct.  Rep.  384.     See  S.  18,  23  L.  ed.  787;  In  re  Swan,  150 

also,  In  re  Bonner,   151   U.   S.  261,  U.  S.  653,  37  L.  ed.  1211,  14  Sup.  Ct. 

38  L.  ed.  153,  14  Sup.  Ct.  Rep.  323.  Rep.  225. 

7In  re  Medley,   134  U.  S.  174,  33  i<Ex  parte  Milburn,  9  Pet.  710,  9 

L.  ed.  835,  10  Sup.  Ct.  Rep.  384.  L.  ed.  280;  In  re  White,  45  Fed.  239. 

*n/r2!,emaiV;  Tennes8ee.   W  U.   S.  i5Ex   parte   Kaine,   3   Blatchf.   1, 

509,  24  L.  ed.  1118.  Fed.  Cas^No.  7,597. 
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authority  or  law  of  any  one  of  the  United  States,  or  process  founded 
thereon,  on  account  of  any  act  done  or  omitted  under  any  alleged 
right,  title,  authority,  privilege,  protection,  or  exemption,  claimed 
under  the  commission  or  order  or  sanction  of  any  foreign  State,  or 
under  color  thereof,  the  validity  and  effect  whereof  depend  upon 
the  law  of  nations,  notice  of  the  said  proceedings  to  be  prescribed  by 
the  court,  or  justice,  or  judge  at  the  time  of  granting  said  writ,  shall 
be  served  on  the  Attorney  General  or  other  officer  prosecuting  the 
pleas  of  said  Sta'te,  and  due  proof  of  such  service  shall  be  made 
to  the  court,  or  justice,  or  judge  before  the  hearing. 
R.  S.  §  762,  U.  S.  Comp.  Stat.  1901,^..  594. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
an  act  of  1642.19 

§  1684.    To  what  courts  appeals  taken. 

Prior  to  the  circuit  court  of  appeals  act  of  1891  the  jurisdiction 
on  appeal  in  habeas  corpus  cases  was  regulated  by  E.  S.  §§  763, 
764,  765.  The  act  of  1891  repealed  all  existing  laws  respecting 
appeal  from  the  circuit  and  district  courts,2  and  since  then  there 
have  been  no  special  provisions  declaring  what  habeas  corpus  pro- 
ceedings are  appealable  and  to  what  court  the  appeal  will  lie, 
except  in  the  case  of  habeas  corpus  applications  in  capital  cases  in 
the  district  courts  of  the  organized  Territories.3  Whether  an  ap- 
peal on  habeas  corpus  proceedings  in  the  circuit  or  district  court 
should  be  to  the  Supreme  Court  or  to  the  circuit  court  of  appeals 
depends  upon  whether  the  case  falls  within  the  fifth  or  sixth 
section  of  the  act  of  1891.^-™* 
Author's  section. 

[a]     Former  legislation  respecting  habeas  corpus  appeals. 

By  R.  S.  §  763,  it  was  provided  that  "from  the  final  decision  of  any  court, 
justice  or  judge  inferior  to  the  circuit  court,  upon  an  application  for  a 
writ  of  habeas  corpus,  or  upon  such  writ  when  issued,  an  appeal  may  be 
taken  to  the  circuit  court  for  the  district  in  which  the  cause  is  heard: 

"1.  In  the  case  of  any  person  alleged  to  be  restrained  of  his  liberty  in 
violation  of  the  Constitution  or  of  any  law  or  treaty  of  the  United  States. 

"2.  In  the  case  of  any  prisoner  who,  being  a  subject  or  citizen  of  a 
foreign  State,  and  domiciled  therein,  is  committed  or  confined  or  in  custody, 
by  or  under  the  authority  or  law  of  the  United  States,  or  of  any  State, 

19 Act  Aug.  29,  1842,  c.  257,  5  Stat,        3 See  ante,  §  48. 
539.  4See  ante,  §§  42.  77. 

2  See  ante,  §  37. 
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or  process  founded  thereon,  for  or  on  account  of  any  act  done  or  omitted 
under  any  alleged  right,  title,  authority,  privilege,  protection  or  exemption, 
set  up  or  claimed  under  the  commission,  order  or  sanction  of  any  foreign 
State  or  sovereignty,  the  validity  and  effect  whereof  depend  upon  the  law 
of  nations,  or  under  color  thereof." 

By  R.  S.  §  764  as  amended  18856  it  was  further  provided  that  "from  the 
final  decision  of  such  circuit  court  an  appeal  may  be  taken  to  the  Supreme 
Court  in  the  cases  described  in  the  preceding  section." 

And  by  R.  S.  §  765  it  was  provided  that  "the  appeals  allowed  by  the 
two  preceding  sections  shall  be  taken  on  such  terms,  and  under  such  regu- 
lations and  orders,  as  well  for  the  custody  and  appearance  of  the  person 
alleged  to  be  in  prison  or  confined  or  restrained  of  his  liberty,  as  for 
sending  up  to  the  appellate  tribunal  a  transcript  of  the  petition,  writ  of 
habeas  corpus,  return  thereto,  and  other  proceedings  as  may  be  prescribed 
by  the  supreme  court,  or  in  default  thereof,  by  the  court  or  judge  hear- 
ing the  cause.'' 

[b]  — superseded  by  act  of  1891. 

As  stated  in  the  text  the  circuit  court  of  appeals  act  of  18918  superseded 
R.  S.  §§  763-765,  above  quoted,  and  effected  a  redistribution  of  the  Federal 
appellate  jurisdiction.'  If  the  validity  of  a  Federal  statute  or  construction 
of  a  treaty,i  0  or  the  jurisdiction  of  the  court,n  is  drawn  in  question  or 
other  ground  exists  12  upon  which  appeal  is  permitted  directly  from  the 
district  or  circuit  court  to  the  Supreme  Court,  1 3  a  habeas  corpus  appeal  is 
to  the  Supreme  Court.    In  other  cases  it  is  to  the  circuit  court  of  appeals.** 

6  Act  Mar.  3,  1985,  c.  353,  23  Stat.  Congress  intended  R.  S.  §  §  763-765 

437.  to    continue   in    force   as   governing 

sAct  Mar.  3,  1891,  c.  517,  §§  4,  5,  habeas    corpus    appeals.      Ex    parte 

6,  14,  26  Stat.  828,  829,  U.  S.  Comp.  Lennon,   150  U.  S.  393,  14  Sup.  Ct. 

Stat.  1901,  p.  549  et  seq.  Rep.  123,  37  L.  ed.  1120. 

9McLish  v.  Roff,  141  U.  S.  666,  35  loDavis  v.  Burke    97  Fed.  501,  38 

L.   ed.   893,   12   Sup.   Ct.   Rep.    118;  C.  C.  A.  299;  Rice  v.  Ames,  180  TJ.  8. 

Lau  Ow  Bew  v.  United  States  144  U.  374,  45  L.  ed.  58H,  21  Sup.  Ct.  Rep. 

S.  56,  36  L.  ed.  343,  12  Sup.  Ct.  Rep.  406 ;    Johnson   v.    Sayre,    158   TJ.   S. 

519;    Cross  v.  Burke,  146  U.   S.   82,  109,  39  L.  ed.  914,  15  Sup.  Ct.  Rep. 

36  L.  ed.  896,  13  Sup.  Ct.  Rep.  22;  773. 

Ex  parte  Lennon,  150  U.  S.  393,  14  uStorti  v.  Massachusetts,   183  U. 

Sup.   Ct.   Rep.   123,  37  L.  ed.   1120;  S.   138,   46  L.   ed.    120,  22  Sup.   Ct. 

Clarke  v.  McDade,  165  IT.  S.  168,  170,  Rep.  72. 

41  L.  ed.  673,  17  Sup.  Ct.  Rep.  284;  izMcKane   v.   Durston,   153   U.  S. 

Craemer   v.   Washington,   168   U.   S.  685,  38  L.  ed.  867,  14  Sup.  Ct.  Rep. 

124,  42  L.  ed.  407,  18  Sup.  Ct.  Rep.  1 ;  913. 

Storti  v.  Massachusetts,  183  U.  S.  138,  i3See  ante,  §  42. 

46  L.  ed.  120,  22  Sup.  Ct.  Rep.  72;  "United  States  v.  Fowkes,  53  Fed. 

United  States  v.  Fowkes,  53  Fed.  13,  13,  3  C.   C.  A.   394;   Webb  v.  York, 

14,  3  C.  C.  A.  394.     The  fact   that  74  Fed.  753,  21    C.  C.  A.  65;  King 

Congress  amended  R.  S.  §  766  (post  v.  McLean  Asylum,  64  Fed.  325,  12 

§  1085)  in  1893  did  not  indicate  that  C.  C.  A.  139,  26  L.R.A.  784. 
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§  1685.     Action  by  State  court  or  authority  void  while  appeal 
pending. 

Pending  the  proceedings  or  appeal  in, the  cases  mentioned  in 
the  three  preceding  sections,16  and  until  final  judgment  therein, 
and  after  final  judgment  of  discharge,  any  proceeding  against  the 
person  so  imprisoned  or  confined  or  restrained  of  his  liberty,  in  any 
State  court,  or  by  or  under  the  authority  of  any  State,  or  for  any 
matter  so  heard  and  determined,  or  in  process  of  being  heard 
and  determined,  under  such  writ  of  habeas  corpus,  shall  be  deemed 
null  and  void.[b] 

Provided,  that  no  such  appeal  sljall  be  had  or  allowed  after  six 
months  from  the  date  of  the  judgment  or  order  complained  of  .M 
R.  S.  §  766,  as  amended  1893,  act  March  3,  1893,  c.  326,  27  Stat.  751, 
U.  S.  Comp.  Stat.  1901,  p.  597. 

[a]  The  amendment  of  1893. 

The  amendment  of  1893  consisted  in  the  addition  of  the  concluding 
proviso.  The  fact  that  Congress  amended  the  section  in  1893,  two  years 
after  the  implied  repeal  of  the  three  preceding  sections  to  which  this  one 
refers,  did  not  evince  an  intention  on  the  part  of  Congress  to  leave  those 
three  section  in  force,  so  far  as  determining  the  court  to  which  habeas 
corpus  appeals  would  lie.18  The  amendment  of  1893  can  be  made  operative 
by  making  the  proviso  as  to  time  for  taking  appeals  apply  to  all  such 
appeals  referred  to  in  the  three  preceding  sections  as  are  still,  under  the 
act  of  1891,  taken  to  the  Supreme  Court  direct. 20 

[b]  State  action  stayed. 

No  express  order  staying  proceedings  under  State  authority  is  here  re- 
quired since  the  mere  pendency  of  the  appeal  has  that  effect.i  The  object 
of  the  statute  is  to  prevent  the  State  court,  pending  proceedings  on  ap- 
peal, from  changing  the  situation  as  it  was  at  the  time  of  the  appeal.2 
But  there  is  nothing  authorizing  a  change  in  the  custody  of  the  prisoner 
pending  the  stay  in  the  proceedings.  3  The  jurisdiction  of  the  State  court 
is  however  restrained  only  pending  the  proceedings  in  the  Federal  courts 
and  until  final  judgment  therein.*     Hence  after  final  judgment  is  entered 

leSee   ante.    §    1684M    where    the  sMcKane  v.  Durston,  153  U.  S.  689, 

three  sections  a,re  set  forth.  38  L.  ed.  689,  14  Sup.  Ct.  Rep.  913. 

isEx  parte  Lennon,  150  U.  S.  393,  sldem. 

37  L.  ed.  1120,  14  Sup.  Ct.  Rep.  123.  «In  re  Jugiro,  140  U.  S.  295,  35  L. 

20Ex  parte  Lennon,  150  U.  S.  393,  ed.   510,    11    Sup.    Ct.   Rep.   770;    In 

37  L.  ed.  1120,  14  Sup.  Ct.  Rep.  123.  re  Boardman,  169  U.  S.  44,  42  L.  ed. 

1  Lambert  v.  Barrett,  159  U.  S.  662,  654,    18   Sup.    Ct.   Rep.    293;    In    re 

40  L.  ed.  297,  16  Sup.  Ct.  Rep.  135.  Durrant,  84  Fed.  319. 
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the  State  courts  may  immediately  proceed  without  waiting  for  the  man- 
date of  the  appellarte  court  to  be  sent  down  to  the  lower  court.  5 

§  1686.    Disposition  of  prisoner  pending  appeal  where  writ  re- 
fused. 

Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
declining  to  grant  the  writ  of  habeas  corpus,  the  custody  of  the 
prisoner  shall  not  be  disturbed. 

Clause  1  of  Supreme  Court  rule  34,  as  amended  May  10,  1886,  and 
of  rule  33  of  circuit  courts  of  appeal. 

The  rule  was  promulgated  by  the  Supreme  Court  March  29,  1886,' 
pursuant  to  R.  S.  §  765.9  It  was  also  among  the  rules  promulgated  by  the 
Supreme  Court  for  the  several  circuit  courts  of  appeals  in  1891.10  While 
the  rule  speaks  of  appeal  from  a  decision  of  a  judge,  no  appeal  lies  except 
from  a  decision  of  a  court  notwithstanding  this  phraseology.il 

§  1687.    Disposition  of  prisoner  if  writ  issued  and  then  dis- 
charged. 

Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  writ  after  it  has  been  issued,  the  prisoner  shall  be 
remanded  to  the  custody  from  which  he  was  taken  by  the  writ,  or 
shall,  for  good  cause  shown,  be  detained  in  custody  of  the  court 
or  judge,  or  be  enlarged  upon  recognizance  as  hereinafter  pro- 
vided. 

Clause  2  of  Supreme  Court  rule  34,  as  amended  May  10,  1886,  and 
of  rule  33  of  circuit  courts  of  appeal. 

Rule  34  was  first  promulgated  March  29,  1886,1*  pursuant  to  R.  S.  § 
765.15  The  33rd  rule  of  the  several  circuit  courts  of  appeal  is  precisely 
the  same.is 

§  1688.     Disposition  of  prisoner  if  ordered  discharged  by  lower 
court. 

Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
iischarging  the  prisoner,  he  shall  be  enlarged  upon  recognizance, 
with  surety,  for  appearance  to  answer  the  judgment  of  the  appel- 

5In  re  isoardman,  169  U.  S.  44,  42  n  Carper  v.  Fitzgerald,  121  TJ.  S. 

L.  ed.  654,  18  Sup.  Ct.  Rep.  293;  In  87,  30  L.   ed.   882,   7   Sup.   Ct.   Rep. 

re  Jugiro,   140  U.  S.  296,  35  L.   ed.  825.     See  post,  §  1689.M 

>10,  11  Sup.  Ct.  Rep.  770.     See  also  14117  U.  S.  708. 

Lambert  v.  Barrett,  159  TJ.  S.  662,  40  iBQuoted  ante,  §  1684.M 

L.  ed.  297,  16  Sup.  Ct.  Rep.  136.  leSee    90   Fed.    clxx   note    change 

8117  U.  S.  708.  in  number  of  rule  in  seventh  circuit, 

9Quoted  ante,  §  1684.M  90  Fed.  cxx. 

io  See  90  Fed.  clxx. 
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late  court,  except  where,  for  special  reasons,  sureties  ought  not 
to  be  required. 

Clause  3  of  Supreme  Court  rule  34,  as  amended  May  10,  1886,  and  of 
rule  33  circuit  courts  of  appeal.17  Rule  34  was  first  promulgated  March 
29,  1886,  purusant  to  R.  S.  §  765.18  The  33rd  rule  of  the  general  circuit 
courts  of  appeals  is  precisely  the  same.19  The  above  rule  does  not  make 
the  decision  of  the  circuit  judge  a  decision  of  the  court.2  0 

§  1689.    Mode  and  scope  of  review. 

Habeas  corpus  is  a  civil  proceeding  having  many  of  the  char- 
acteristics of  an  equitable  remedy  and  the  proper  mode  of  procuring 
review  is  by  appeal  and  not  wrifrof  error. [a]  Only  the  final  order  of 
the  lower  court  upon  the  application  is  appealable.cb]  Appeal 
must  be  sought  within  six  months  from  such  final  order.4  The 
writ  cannot  be  made  a  substitute  for  writ  of  error  so  as  to  ob- 
tain review  of  errors  or  irregularities  at  a  trial,  and  the  only  inquiry 
on  appeal  is  whether  the  proceedings  under  which  the  petitioner  is 
in  custody  were  had  by  a  court  or  officer  having  proper  jurisdiction 
over  person  and  subject  matter. l<ii 
Author's  section. 

[a]  Appeal  the  proper  mode  of  review. 

Habeas  corpus  is  a  civil  process,6  and  the  proper  mode  of  obtaining 
review  of  habeas  corpus  proceedings  is  by  appeal  and  not  writ  of  error.? 
No  bill  of  exceptions  is  necessary,  s 

[b]  Only  final  order  of  court  appealable. 

The  order  of  the  circuit  or  district  court  denying  or  dismissing  a  writ 
of  habeas  corpusio  or  discharging  a  prisoner  thereunderii  is  final  and  ap- 

17117  TJ.  S.  708.  TRiee  v.  Ames,  180  TJ.  S.  374,  45  L. 

isQuoted  ante,  §  1684.M  ed.   581,   21    Sup.   Ct.   Rep.  406.     In 

19 See  90  Fed.  CLXX.  many  cases  counsel  have  by  way  of 

soCarper  v.  Fitzgerald,   121  U.  S.  caution  taken  an  appeal  and  sued  out 

87,   30  L.  ed.   883,   7   Sup.   Ct.   Rep.  writ  of  error  as  well,  e.  g.,  see  Ex 

825.  parte  Royall,  117  TJ.  S.  241,  29  L.  ed. 

*See  ante,  §  1685,  also  post,  §  1905,  868,  6  Sup.  Ct.  Rep.  734. 

which  specifically  so  provides  in  case  8  Solomon    v.    Davenport,    87    Fed. 

of  appeal  to  the  circuit  court  of  ap-  318,  30  C.  C.  A.  664. 

peals.  lOHohnes  v.  Jenison,  14  Pet.  562, 

SFarnsworth  v.  Montana,  129  TJ.  S.  10  L.  ed.  579;  In  re  Palliser,  136  U. 

113,  32  L.  ed.  616,  9  Sup.  Ct.  Rep.  S.   262,   34  L.   ed.   514,   10   Sup.   Ct. 

253;    Cross  v.  BuTke,  146  U.   S.   88,  Rep.   1034;   Ex  parte  Snow,   120  TJ. 

36  L.  ed.  896,  13  Sup.  Ct.  Rep.  28;  S.  274,  30  L.  ed.  658,  7  Sup.  Ct.  Rep. 

In  re  Frederick,  149  U.  S.  75-77,  37  556. 

L.  ed.  653,  13  Sup.  Ct.  Rep.  793;  In  "In  re  Neagle,  135  TJ.  S.  42,  34  L. 

re  Lennon,  150  U.  S.  397,  37  L.  ed.  ed.  55,  10  Sup.  Ct.  Rep.  658;  Hark- 

1120,  14  Sup.  Ct.  Rep.  123.  rader    v.    Wadley,    172    TJ.    S.    162, 

1383 


§   1689   [c]  HABEAS    CORPUS.  [Code  Fed. 

pealable,  even  though  the  preliminary  application  for  the  writ  may  have 
been  before  the  judge  of  the  court  at  chambers.12  But  the  habeas  corpus 
decision  of  a  judge  at  chambers  is  not  a  final  judgment  of  a  court,  and 
hence  no  appeal  lies  therefrom.is  By  a  parity  of  reasoning  writ  of  error 
will  not  lie  to  review  »  decision  of  a  State  court  judge  at  chambers.!* 
Rule  34  of  the  Supreme  Courtis  does  not  make  the  judges'  decision  at 
chambers  a  decision  appealable  although  the  language  used  would  seem 
to  so  imply.  16  Where  the  denial  of  the  writ  is  by  a  judge  at  chambers 
he  may  properly  refuse  to  allow  an  appeal.  17  It  has  been  held  that  the 
circuit  court  may  in  its  discretion  refuse  to  allow  an  appeal.18  But  this 
has  been  denied.is 

[c]    Scope  of  review. 

It  is  a  well  established  rule  that  habeas  corpus  cannot  be  made  to  per- 
form the  functions  of  a  Writ  of  error.  2  In  other  words  a  party,  cannot 
after  trial  below,  obtain  a  review  of  mere  errors  of  law  3  and  irregularities 
not  jurisdictional  in  character,*  by  suing  out  habeas  corpus  and  then  taking 
an  appeal  thereon.  The  temptation  to  strive  after  review  by  the  Supreme 
Court  in  that  mode,  in  cases  where  no  right  to  writ  of  error  exists,  is 
obvious,  but  if  the  court  below  had  jurisdiction  of  subject  matter  and 
person,  habeas  corpus  cannot  afford  relief.  6     The  inquiry  is  as  to  the  jur- 

43  L.  ed.  399,  404,  19  Sup.  Ct.  Rep.  Frederick,  149  U.  S.  75,  37  L.  ed.  656, 

119.  13  Sup.  Ct.  Rep.  7>93 ;  In  re  Swan,  150 

i2Harkrader  v.  Wadley,  172  U.  S.  U.  S.  648,  37  L.  ed.  1209,  14  Sup.  Ct. 

161,  162,  43  L.  ed.  404,  19  Sup.  Ct.  Rep.  225;   Ex  parte  Siebold,  100  U. 

Rep.  119.  S.    375,   25   L.    ed.    717;    Stevens   v. 

is  Carper  v.  Fitzgerald,   121  U.  S.  Fuller,  136  U.  S.  478,  34  L.  ed.  463, 

87,   30  L.   ed.  882,   7   Sup.   Ct.  Rep.  10  Sup.  Ct.  Rep.  913;  In  re  Morris, 

825;  Lambert  v.  Barrett,  157  TJ.  S.  40  Fed.  825;   In  re  Jordan,  49  Fed. 

700,  39  L.  ed.  866,  15  Sup.  Ct.  Rep.  244;   Ex  parte  Ulrich,  43  Fed.  663; 

723;    Whitter   v.  Tomlinson,   160  U.  In  re  Callicot,  8  Blatdhf.  89,  Fed.  Cas. 

S.  244,  40  L.   ed.   413,   16   Sup.   Ct.  No.  2,323;   Ex  parte  Shaffenburg,  4 

Rep.  302;  Ex  parte  Jacobi,  104  Fed.  Dill.  271,  Fed.  Cas.  No.  12,696. 

081.  sin   re   Terrill,   144   Fed.  616,    (C. 

l4McKnight  v.   James,   155  U.   S.  C.    A.);     Ex    parte'   Parks,    93    U. 

687,  39  L.  ed.  311,  15  Sup.  Ct.  Rep.  S.  21,  23  L.  ed.  787;  Ex  parte  Yar- 

249.  borough,    110  U.   S.    654,   28   L.   ed. 

is  See  ante,  §  1686.  274,  4  Sup.  Ct.  Rep.  152;  In  re  Wood, 

isCarper    v.    Fitzgerald,    121    U.  If  U.  S   290,  35  L.  ed.  505,  11  Sup. 

S.  87,  30  L.  ed.  882,  7  Sup.  Ct.  Rep.  Ct.  Rep.  942 

g2s  4ln  re  Shibuya  Jugiro,  140  U.  S. 

17Tr,    ™  TT,-„„     Kl     T?„J      A  An  296>    35    L-    ed-    510.    U     Sup.    Ct.    Rep. 

"I         S.  S'    I  Z?^ \„      *       770;  Felts  v.  Murphy,  201  U.  S  .23, 
1  sin  re  Durrani ;  84 Fed.  317  .See    50  L.  ed.  689,  26  Sup.  Ct.  Rep.  366; 

r?  rfleK,B°,aorcman'i.69oU-  SAJ3'  42  L>    Valentine  v.  Murphy,  201  U.  S.  131, 
ed.  653,  18  Sup.  Ct.  Rep.  291.  50  L.  ed.  _   26  Sup   Ct.  Rep.  368. 

isin  re  Marmo,  138  Fed.  201.  6In  re  Lane,  135  U.  S.  446,  34  L. 

zWhitney  v.   Dick,  202  U.  S.  136,  ed.  219,  10  Sup.  Ct.  Rep.  760;  In  re 

50  L.  ed.  964,  26  Sup.  Ct.  Rep.  584;  Tyler,  149  U.  S.  180,  37  L.  ed.  689,  13 

Andersen  v.  Treat,  172  U.  S.  24,  43  Sup.  Ct.  Rep.  785;  Tinsley  v.  Ander- 

L.  ed.  353,  19  Sup.  Ct.  Rep.  67;   Ex  son,  171  U.  S.  106,  43  L.  ed.  91,  18 

parte  Tyler,  149  TJ.  S.  180,  37  L.  ed.  Sup.  Ct.  Rep.  805;   Ex  parte  Ward, 

694,  13  Sup.  Ct.  Rep.  785;  Ex  parte  173  TJ.  S.  454,  43  L.  ed.  765,  19  Sup. 
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isdiction  of  the  court  below  and  the  writ  is  proper  to  review  proceedings 
which  are  void  and  not  merely  erroneous.s  Questions  of  fact  and  of  law 
which  a  court  has  jurisdiction  to  decide  cannot  be  reviewed;'  nor  mere  ir- 
regularities. 8  But  if  the  proceedings  are  lacking  in  the  regular  present- 
ment or  indictment  required  by  law,9  or  the  court  had  no  jurisdiction  to 
imprison  for  contempt  because  the  order  contemned  was  beyond  its  power,i  o 
or  the  imprisonment  is  otherwise  pursuant  to  an  order  beyond  the  court's 
jurisdiction,!  lor  pursuant  to  proceedings  under  an  invalid  law,i2  or  other- 
wise contrary  to  the  Constitution,!  3  all  these  and  like  matters  may  be 
inquired  into  on  appeal  in  habeas  corpus  cases,  and  made  the  grounds  of 
a  petitioners  discharge.  The  court  may  even  go  outside  the  record  below, 
in  its  inquiry  into  a  jurisdictional  question,  i*  Where  the  petitioner  seeks 
relief  from  commitment  by  a  magistrate,  the  inquiry  is  as  to  such  magis- 
trate's jurisdiction  and  the  existence  of  legal  ground  for  the  commitment.  is 

Ct.  Rep.  459;  In  re  Wright,  134  U.  i«Ex   parte   Fisk,   113   U.   S.   726, 

S.   142,   33  L.   ed.   865,   10   Sup.    Ct.  38  L.  ed.  1117,  5  Sup.  Ct.  Rep.  724; 

Rep.  487.  In  ye  Ayers,  123  U.  S.  485,  31  L.  ed. 

«Ex  parte  Parks,  93  U.   S.  21,  23  216,  8  Sup.  Ct.  Rep.  164;   Ex  parte 

L.  ed.   787;   Ex  parte  Virginia,   100  Terry,  128  U.  S.  305,  32  L.  ed.  405, 

U.  S.  343,  25  L.  ed.  676;   Ex  parte  9  Sup.  Ct.  Rep.  77. 

Siebold,  100  U.  S.  375,  25  L.  ed.  717;  "Ex  parte  Terry,   128  U.  S.  304, 

Ex  parte  Fisk,  113  U.  S.  726,  28  L.  32  L.   ed.  405,  9   Sup.  Ct.   Rep.  77; 

ed.   1117,   5   Sup.  Ct.   Rep.   724;    Ex  In  re  Swan,  150  U.  S.  64S.  37  L.  ed. 

parte  Wilson,  114  U.  S.  422,  29  L.  ed.  1207,   14  Sup.   Ct.   Rep.   225. 

89,  5  Sup.  Ct.  Rep.  935.  !2Hans  Neilson,  Petitioner,  131  U. 

7Ex  parte  Bigelow,  113  U.  S.  331,  S.  182,  33  L.  ed.  118,  9  Sup.  Ct.  Rep. 

28  L.  ed.  1005,  5  Sup.  Ct.  Rep.  542;  672;  Yiek  Wo  v.  Hopkins,  118  U.  S. 

Horner  v.  United  States,   143  U.  S.  374,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 

215,  36  L.  ed.  126,  12  Sup.  Ct.  Rep.  1064;   In  re  Shibuya  Jugiro,  140  U. 

407;    In    re   Eckart,    166  U.    S.   482,  S.  294,  35  L.  ed.  510,  11  Sup.  Ct.  Rep. 

41  L.  ed.  1085,  17  Sup.  Ct.  Rep.  638.  770. 

8Ex  parte  Clarke,  100  U.   S.  403,  i3McKane  v.   Durston,   153   U.   S. 

25  L.  ed.  715;  Ex  parte  Wilson,  114  689,  38  L.  ed.  867,  14  Sup.  Ct.  Rep. 

U.  S.  421,  29  L.  ed.  89,  5  Sup.   Ct.  913. 

Rep.  935;   Stevens  v.  Fuller,  136  U.  "In  re  Mayfield,  141  U.  S.  116,  35 

S.  477,  34  L.  ed.  461,  10  Sup.  Ct.  Rep.  L.  ed.  635,  11  Sup.  Ct.  Rep.  939. 

911  i5Benson  v.  McMahon,  127  U.  S. 

9  Ex  parte  Wilson,  114  U.  S.  422,  2»  462,  32  L.  ed.  234,  8  Sup.  Ct.  Rep. 

L.  ed.  89,  5  Sup.   Ct.  Rep.  935;   Ex  1240. 
parte  Bain,  121  U.  S.  13,  30  L.  ed. 
849,  7  Sup.  Ct.  Rep.  781. 
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CHAPTER  52. 
GRAND  AND  PETIT  JURIES  IN  CIVIL  AND  CRIMINAL  CASES. 

§  1699.  All  crimes  except  impeachment  triable  by  jury. 

§  1700.  Right  of  trial  by  jury. 

§  1701.  Qualification,   designation   and   exemption   of   jurors. 

§  1702.  Employees  of  arsenals  and  armories  exempt  from  jury  duty. 

§  1703.  How   jurors   drawn. 

§  1704.  No  citizen  disqualified  on  account  of  race,  color,  etc. 

§  1705.  — penalty  for  excluding  such  person  from  jury. 

§  1706.  Venire,   how   issued    and    served. 

§  1707.  Talesmen  for  petit  juries. 

§  1708.  How  special  juries  returned. 

§  1709.  Number  of  grand  jurors — how  panel   completed. 

§  1710.  — appointment  of  foreman. 

§   1711.  — when  summoned. 

•§  1712.  — discharge. 

§  1713.  How  often  persons  to  be  summoned  as  grand  jurors. 

§  1714.  — how  often  summoned  as  petit  jurors. 

§  1715.  Peremptory  challenges. 

§  1716.  — excess  peremptory  challenges  to  be  disallowed  by  court. 

§  1717.  Challenges  in  summary  trials. 

§  1718.  Special  causes  of  challenge  in  bigamy  cases,  etc. 

■§  1719.  Disqualification   of  jurors  in  civil  rights  cases. 

§  1720.  District  grand  juries  may  act  in  circuit  cases. 

§  1721.  Juries  of  circuit  and  district  courts  interchangeable. 

§  1722.  Special  provisions  regarding  service  of  same  jurors  in  both  cir- 
cuit and  district  courts. 

§  1723.  From  what  parts  of  district  jurors  returned. 

§  1724.  Provisions  as  to  residence  of  jurors  in  districts  containing  judi- 
cial divisions. 

§  1725.  Special  provisions  as  to  summoning  jurors  in  particular  districts 
and  divisions. 

§  1699.     All  crimes  except  impeachment  triable  by  jury. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury. 

Part  of  clause  3,  §  2,  Article  III.,  U.  S.  Constitution. 
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The  balance  of  this  clause  provides  the  place  of  trial.  14  It  does  not  apply 
to  State  courts.!  6  This  guaranty  has  been  held  to  apply  to  a  stsute  of  war 
as  well  as  of  peace  and  limit  the  power  of  Congress.!  6  It  applies  to  the  so 
called  organized  Territories! '  though  not  necessarily  to  territory  to  which 
Congress  has  not  extended  the  Constitution.!  8  It  means  the  common  law 
jury  of  twelve.!  9 

§  1700.     Right  of  trial  by  jury. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law. 

Part  of  art.  6,  Amendment  to  United  States  Constitution. 

This  provision  applies  to  the  Federal  courts  only,l  and  is  not  a  re- 
striction upon  State  governments  in  reference  to  their  own  citizens.2  R. 
S.  §  802,3  does  not  conflict  with  this  provision.*  A  provision  that  on  trials 
for  misdemeanors  six  persons  shall  constitute  a  legal  jury  has  been  held 
a  violation  of  the  fifth  amendment  and  the  above  section.  5 

§  1701.     Qualification,  designation  and  exemption  of  jurors. 

Jurors  to  serve  in  the  courts  of  the  United  States,  in  each  State 
respectively,  shall  have  the  same  qualifications,  subject  to  the  pro- 
visions hereinafter  contained,  and  be  entitled  to  the  same  exemp- 
tions, as  jurors  of  the  highest  court  of  law  in  such  State  may  have 
and  be  entitled  to  at  the  time  when  such  jurors  for  service  in  the 
courts  of  the  United  States  are  summoned  ;[a]  and  they  shall  be 
designated  by  ballot,  lot,  or  otherwise,  according  to  the  mode  of 
forming  such  juries  then  practiced  in  such  State  court,  so  far  as 
such  mode  may  be  practicable  by  the  courts  of  the  United  States 
or  the  officers  thereof.  And  for  this  purpose  the  said  courts,  may, 
by  rule  or  order,  conform  the  designation  and  impaneling  of  ju- 

14 Ante,  §  426.  iFox  v.  Ohio,  5  How.   434,   12  L. 

"Nashville,   etc.  Ry.  v.   Alabama,  ed.  213;  Barron  v.  Baltimore,  7  Pet. 

128  U.  S.  96,  32  L.  ed.  352,  9  Sup.  243,  8  L.  ed.  672;   Ex  parte  Brown, 

Ct.  Rep.  28.  140  Fed.  461. 

!6Ex  parte  Milligan,  4  Wall.  2,  18  2Twitchell     v.     Commonwealth,     7 

L.  ed.  281.  Wall.  325,  19  L.  ed.  224. 

"Thompson  v.  Utah,  170  U.  S.  343,  3Post,  §'1732. 

18  Sup.  Ct.  Rep.  620,  42  L.  ed.  1061.  ^United  States  v.  Ayres,  46  Fed. 

isHawaii   v.   Mankichi,   190   U.   S.  651. 

197,  47  L.  ed.  ed.  1016.  eGius  v.  United  States,  141   Fed. 

19  Thomson  v.  Utah,  supra.  966,  C.  C.  A. 
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lies,  in  substance,  to  the  laws  and  usages  relating  to  jurors  in  the 
State  courts,  from  time  to  time  in  force  in  such  State.     .    .    .[cl 
Part  of  R.  S.  §  800,  U.  S.  Comp.  Stat.  1901,  p.  623. 

[a]     State  law  controls  as  to  qualification  and  exemptions. 

The  omitted  portion  of  the  above  section  was  repealed  by  an  act  of 
1879. 8  It  provided  that  the  section  should  not  apply  to  juries  for  the 
courts  of  the  United  States  in  Pennsylvania.  A  provision  of  an  act  of 
1879  inaugurated  a  new  system  of  drawing  the  names  of  jurors. 9  It  is 
well  established  that  the  State  law  controls  as  to  the  qualifications  and 
exemptions  of  jurors  to  serve  in  the  Federal  courts.  io  But  substantial 
conformity  to  such  laws  is  all  that  is  required,!*  and  the  court  is  not 
required  to  comply  with  the  State  laws  and  practice  where  it  is 
wholly  impracticable  to  do  so.*2  Hence  in  considering  objections  to  such 
laws  is  all  that  is  required.!!  Hence  in  considering  objections  to  grand 
jurors,  the  Federal  courts  are  not  restricted  to  such  as  are  specifically  desig- 
nated by  State  laws,  but  may  give  effect  to  any  objection  which  goes  to 
the  fitness  of  the  men  to  serve.1 3  And  they  may  enforce  such  objections 
on  their  own  motion  or  that  of  counsel.!  i  The  practice  is  to  examine 
each  juror  upon  his  oath  as  he  is  called  regarding  his  statutory  qualifica- 
tions and  to  accept  him  if  his  answers  are  satisfactory.!  5  It  is  said  that 
the  qualifications  referred  to  in  this  section  are  the  general  qualifications 
as  to  age,  citizenship,  etc.,16  and  hence  some  fact  which  would  disqualify 
a  juror  from  acting  in  the  particular  case,  under  the  State  law,  would  not 
disqualify  him  from  acting  in  a  federal  case.!'  Thus  it  is  held  that  a 
prosecuting  witness  may  serve  as  juror  although  the  State  law  disqualifies 
him  from  acting  in  that  capacity.!  8  The  court  has  the  undoubted  power 
for  good  cause  shown,  to  discharge  a  grand  juror,  and  the  effect  of  the 
absence  of  such  juror  on  subsequent  proceedings  does  not  admit  of  in- 
quiry.! 9 

sAct  June"  30,  1879,  c.  32,  §  2,  21        izUnited  States  v.  Price,  30  Fed. 

Stat.  43.  Cas.  No.  16,088,  3  Hall,  Law  J.  121. 

9See  United  States  v.  King,  147  U.        "United  States  v.  Benson,  31  Fed. 

S.  678,  37  L.  ed.  329,  13  Sup.  Ct.  Rep.  896,  12  Sawy.  477. 
439.  ^United  States  v.  Jones,  69  Fed. 

loPointer  v.  United  States,  151  U.  973. 
S.  407,  38  L.  ed.  208,  14  Sup.  Ct.  Rep.       iBBrewer  v.  Jacobs,  22  Fed.  217. 
410;   St.  Clair  v.  United  States,  154       i6See  United   States  v.   Collins,  1 

U.   S.   147,   38   L.   ed.    941,    14   Sup.  Woods,  499,  Fed.  Cas.  No.  14,837. 
Ct.  Rep.  1007;  United  States  v.  Wil-       i 'United  States  v.  Williams,  1  Dill, 

son,  6  McLean,  606,  Fed.  Cas.  No.  16,-  485,  Fed.  Cas.  No.  16,716.     But  see 

737;     United    States    v.    Collins,     1  contra,    United    States    v.    Reed,    2 

Woods,    499,   Fed.    Case   No.    14.837.  Blatchf.  435,  Fed.  Cas.  No.  16,134. 
See      Silsby     v.      Foote,      14     How.       l  «Uni ted  States  v.  Williams,  1  Dill. 

220,  14  L.  ed.  394;  Southern  Pac.  R.  485,  Fed.  Cas.  No.  16,716. 
R.  v.  Rauh,  49  Fed.  696,  1  C.  C.  A.       isUnited   States   v.   Mitchell,    136 

416.  Fed.   904;   United  States  v.  Belvin, 

nUnited    States    v.    Tallman,    10  46  Fed.  383. 
Blatchf.  21,  Fed.  Cas.  No.   16,429. 
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[b]  Courts  by  rule  may  conform  the  impaneling  and  designation  of  juries 
to  State  law. 
Congress  has  not  made  the  State  laws  relating  to  the  designation  and 
impaneling  of  juries  applicable  to  the  Federal  courts  except  where  the  latter 
courts  by  general  standing  rule  or  special  order  adopt  the  State  practice.2 
Hence  in  the  absence  of  such  rule  or  order  the  mode  of  designating  and 
impaneling  jurors  is  within  the  control  of  the  courts  subject  to  the  restric- 
tion of  Congress.  3  Therefore  a  change  of  practice  of  State  courts  in  the 
mode  of  summoning  juries,  although  based  upon  statute,  is  not  binding 
in  Federal  courts  until  adopted  by  rule  or  otherwise.*  The  courts  have 
large  discretion  as  to  the  extent  to  which  they  will  follow  the  State  practice 
in  regard  to  the  designation  and  impaneling  of  juries.  5  Where  the  method 
of  selecting  and  impaneling  in  a  higher  State  court  is  not  practicable  in 
a  Federal  court  the  latter  may  adopt  the  methods  practiced  in  the  lower 
State  courts.  6 

§  1702.     Employees  of  arsenals  and  armories  exempt  from  jury 
duty. 

All  artificers  and  workmen  employed  in  the  armories  and  arse- 
nals of  the  United  States  shall  be  exempted,  during  their  time  of 
service,  from  service  as  jurors  in  any  court. 
R.  S.  §  1671,  U.  S.  Comp.  Stat.  1901,  p.  1141. 

§  1703.     How  jurors  drawn. 

All  such  jurors,  grand  and  petit,  including  those  summoned 
during  the  session  of  the  court,  shall  be  publicly  drawn  from  a  box 
containing,  at  the  time  of  each  drawing,  the  names  of  not  less 
than  three  hundred  persons,  possessing  the  qualifications  prescribed 
in  section  eight  hundred  of  the  Eevised  Statutes,  which  names  shall 
have  been  placed  therein  by  the  clerk  of  such  court  and  a  commis- 
sioner, to  be  appointed  by  the  judge  thereof,  which  commissioner 
shall  be  a  citizen  of  good  standing,  residing  in  the  district  in  which 
such  court  is  held,  and  a  well-known  member  of  the  principal  po- 
litical party  in  the  district  in  which  the  court  is  held  opposing  that 
to  which  the  clerk  may  belong,  the  clerk  and  said  commissioner  each 
to  place  one  name  in  said  box  alternately,  without  reference  to  party 

2  St.  Ulair  v.  United  States,  154  U.  *  Alston  v.  Manning,  Chase's  Dec. 
S.  147,  38  L.  ed.  942,  14  Sup.  Ct.  Rep.  460,  Fed.  Cas.  No.  266. 
1008;  Pointer  v.  United  States,  151  sSilsBy  v.  Foote,  14  How.  218,  14 
U.  S.  407,  38  L.  ed.  213,  14  Sup.  Ct.  L.  ed.  394 ;  United  States  v.  Richard- 
Rep.  410;  Unitea  btates  v.  Shackle-  son,  28  Fed.  69;  United  States  v. 
ford,  18  How.  588,  15  L.  ed.  495.  Reed,  2  Blatchf.  435,  Fed.  Cas.  No. 

3Pointer  v.  United  States,  151  U.  16,134. 
S    407,   38  L.   ed.   213,   14   Sup.   Ct.        ^United   States   v.   Wilson,   6  Mc- 

E'eT)    410  Lean,  604.  Fed.  Cas.  No.  16,737 
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affiliations,  until  the  whole  number  required  shall  be  placed  there- 
in.[a]  But  nothing  herein  contained  shall  be  construed  to  prevent 
any  judge  from  ordering  the  names  of  jurors  to  be  drawn  from 
the  boxes  used  by  the  State  authorities  in  selecting  jurors  in  the 
highest  courts  of  the  State. [b] 

Part  of  §  2,  c.  52,  act  June  30,  1879,  21  Stat.  43,  U.  S.  Comp.  Stat. 
1901,  p.   624. 

[a]    Substantial   compliance  with  statute  all  that  is  necessary. 

The  first  part  of  the  above  section  is  omitted.  It  relates  to  the  per 
diem  fee  of  jurors,i°  and  repeals  part  of  R.  S.  §  800,  the  unrepealed  portion 
of  which  is  given  in  a  previous  section  of  this  Code.n  It  also  expressly 
repeals  R.  S.  §§  801,  880  and  821.  The  last  two  clauses  of  the  section  are 
given  in  following  Code  sections.  12  Prior  to  the  above  enactment  the 
drawing  of  jurors  was  regulated  under  R.  S.  §  800.13  The  provision  that 
the  court  appoint  a  jury  commissioner  who  shall  be  a  citizen  of  good  stand- 
ing and  shall  reside  in  the  district  in  which  the  court  is  held,  and  who 
shall  be  a  well  known  member  of  the  principal  political  party  in  the  dis- 
trict opposing  that  to  which  the  clerk  belongs,  is  merely  directory  and  not 
mandatory.  1*  But  the  requirement  that  the  jurors  shall  be  publicly 
drawn  from  a  box  containing  at  the  time  of  the  drawing  the  names  of  not 
less  than  three  hundred  persons,  is  mandatory  and  any  substantial  depart- 
ure from  such  requirement  will  invalidate  subsequent  proceedings  if  ob- 
jection is  seasonably  made.is  A  substantial  compliance  and  an  honest  in- 
tention to  conform  to  the  statute  is  however  all  that  is  necessary.  16  Thus, 
in  a  case  where  the  circuit  and  district  court  jurors  are  used  interchange- 
ably 11  and  where  the  number  of  names  in  both  exceeds  three  hun- 
dred, an  indictment  will  not  be  quashed  because  the  jurors  were  drawn 
from  one  of  the  boxes  which  contatined  at  the  time  of  the  drawing  less 
than  three  hundred  names,  all  of  the  names  in  both  boxes  being  regarded 
as  the  jury  body  from  which  the  grand  jury  was  selected. is  Likewise 
where  the  names  of  the  jurors  were  placed  in  the  boxes  in  handfuls,  in- 
stead of  alternately  by  the  clerk  and  the  commissioner,  it  was  held  that 
the  indictment  could  not  for  that  reason  be  quashed.  19  Where  the  par- 
ticular district  is  divided  into  three  divisions  by  statute,  it  is  not  contrary 
to  the  above  act,  to  have  three  jury  boxes  one  for  each  places  0  in  which 
the  court  is  held.    Failure   of   the   accused  to  exeept   to  the    overruling 

lOSee  ante,  §  733.  "United  States  v.  Rondeau,  16  Fed. 

nAnte,  §  1701.  109,  4  Woods,  185;  United  States  v. 

i2See  post,  §§  1704,  1714.  Ambrose,  3  Fed.  283. 

isUnited   States  v.   King,   147   U.  "See  post,  §  1721. 

S.  678,  37  L.  ed.  329,  13  Sup.  Ct.  Rep.  i*United  States  v.  Green,  113  Fed. 

439.     Ante,  §  1701.  683. 

^United  States  v.  Chaires,  40  Fed.  "United  States  v.  Green,  113  Feci. 

822.  683. 

"United  States  v.  Green,  108  Fed.  zoUnited   States   v.    Munford,   16 

816.  Fed.  165. 
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of  his  motion  in  arrest  of  judgment  is  a  waiver  of  his  contention  that  there 
was  error  in  the  impanelling  of  the  jury.  20 

[b]    Two  methods  of  drawing  jurors  provided. 

The  above  section  provides  two  methods  of  drawing  jurors  for  the  Federal 
courts;  one  by  drawing  from  a  box  containing  names  put  in  by  the  clerk 
and  a  commissioner,  the  other  by  drawing  from  boxes  used  by  State  au- 
thorities.* If  the  latter  method  is  adopted,  a  district  judge  may  order  the 
names  of  circuit  court  jurors  to  be  so  drawn,  since  by  the  act  "any  judge" 
may  make  such  order. s  Under  a  territorial  statute  providing  that  names 
first  drawn  from  a  jury  box  shall  constitute  the  grand  jury,  a  grand  jury 
from  which  jurors  whose  names  were  first  called,  were  improperly  excused, 
is  illegal. 6 

§  1704.  No  citizen  disqualified  on  account  of  race,  color,  etc. 
No  citizen  possessing  all  other  qualifications  which  are  or 
may  be  prescribed  by  law  shall  be  disqualified  for  service  as  grand 
or  petit  juror  in  any  court  of  the  United  States  on  account  of 
race,  color,  or  previous  condition  of  servitude. 

Last  clause  of  §  2,  c.  52,  of  act  June  30,  1870,  21  S*at.  43,  U.  S.  Comp. 
Stat.  1901,  p.  624. 

An  earlier  provision  identical  with  the  above  except  that  it  purported 
to  apply  also  to  State  courts,  was  contained  in  the  Civil  Rights  act  of  1875.9 
While  the  defendant  has  the  right  that  in  the  selection  of  the  jury  there 
shall  be  no  exclusion  of  his  race  and  no  discrimination  because  of  color,io 
he  cannot  claim  as  a  matter  of  right  that  his  race  shall  be  represented  on 
the  jury.ii 

§  1705.  —  penalty  for  excluding  such  person  from  jury. 

Any  officer  or  other  person  charged  with  any  duty  in  the  selec- 
tion or  summoning  of  jurors  who  shall  exclude  or  fail  to  summon 
any  citizen  for  the  cause  aforesaid14  shall,  on  conviction  thereof,. 

2  0Rodriguez  v.  United  States,  198  loin  re  Wood,  140  U.  S.  285,  35  L. 

U.   S.    156,   49   L.   ed.   994,   25    Sup.  ed.  508,  11  Sup.  Ct.  Rep.  738;  Vir- 

Ot.  Rep.  617.  ginia   v.    Rives,    100   U.    S.    313,   25 

^United  States  v.   Richardson,  28  L.  ed.  667. 

Fed.  73.  UNeal  v.  Delaware,  103  TJ.  S.  394, 

STJnited  States  v.  Hanson,  28  Fed.  26  L.  ed.  573 ;  In  re  Wood,  140  U.  S. 

74;  United  States  v.  Richardson,  28  285,  35  L.  ed.  508,  11  Sup.  Ct.  Rep. 

Fed.  73  738.     See  also,  Gibson  v.  Mississippi, 

eSharp  v.  United  States,  138  Fed.  162  U.  S.  565,  40  L.  ed.  1075,  16  Sup. 

878,   (C.  C.  A.)  Ct.  Rep.  904. 

9Act  Mar.  1,  1875,  c.  114,  §  4,  18  "See  ante,  §  1704. 
Stat.  336,  U.  S.  ComD.  Stat.  1901,  p. 
1261. 
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be  deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more  than 
five  thousand  dollars. 

Last  clause  of  §  4,  c.  114,  act  March  1,  1875,  18  Stat.  336,  U.  S.  Comp. 
Stat.  1901,  p.  1261. 

The  foregoing  provision  ia  preceded  in  the  act  of  18-75,  by  a  prohibition 
similar  to  that  contained  in  the  act  of  1879  set  forth  in  the  preceding  sec- 
cion.15  The  act  of  a  judge  in  selecting  jurors  is  ministerial  and  not  ju- 
dicial, and  a  judge  who  violates  the  above  provision  may  be  punished  by 
the  Federal  court.ie 

§  1706.    Venire,  how  issued  and  served. 

Writs  of  venire  facias,  when  directed  by  the  court,  shall  issue 
from  the  clerk's  office,  and  shall  be  served  and  returned  by  the 
marshal  in  person,  or  by  his  deputy,  or  in  case  the  marshal  or 
his  deputy  is  not  an  indifferent  person,  or  is  interested  in  the 
event  of  the  cause,  by  such  fit  person  as  may  be  specially  appointed 
for  that  purpose  by  the  court,  who  shall  administer  to  him  an  oath 
that  he  will  truly  and  impartially  serve  and  return  the  writ. 
R.  S.  §  803,  U.  S.  Comp.  Stat.  1901,  p.  625. 

The  above  section  was  carried  into  the  Revised  Statutes  from 
an  act  of  1789.19  The  Federal  courts  conforming  to  the  State  practice20 
may  have  jurors  drawn  by  the  State  authorities,  and  may  address  only 
a  grand  or  general  venire  to  the  marshal  commanding  him  to  cause  a  cer- 
tain number  of  jurors  from  certain  towns  to  come  before  the  court.  The 
court  may  also  deliver  to  the  marshal  with  the  grand  venire,  subordinate 
venires  addressed  to  the  constables  or  other  municipal  officers  to  be  served 
upon  the  municipal  authorities,  and  upon  the  jurors  drawn  by  them,  and 
returned  by  such  constables  to  the  court  or  to  the  marshal  to  enable  him 
to  make  up  his  return  upon  the  grand  venire.i  A  venire  for  a  jury,  may 
properly  be  issued  after  a  term  has  begun  and  it  need  not  recite  that 
the  jurors  are  summoned  for  the  trial  of  a  particular  case.  2  It  must  how- 
ever be  properly  addressed,  and  such  venire,  improperly  addressed  has  been 
held  void.  3 

§  1707.     Talesmen  for  petit  juries. 

When,  from  challenges  or  otherwise,  there  is  not  a  petit  jury  to 
determine  any  civil  or  criminal  cause,  the  marshal  or  his  deputy 

15 Ante,  §  1704.  lUnited   States  v.   Richardson,  28 

"Ex    parte   Virginia,    100    U.    S.  Fed-  61- 
oqq   05  L    ed    676  2  Andersen  v.  United  States,  170  U. 

'      ,  „      '        '    ao        „„,.„,  S.  481,  42  L.  ed.  1116,  18  Sup.  Ct. 

19 Act  Sept.  24,  1789,  c.  20,  §  29,  1  -^     ggg  '  r 

stat-  8S-  3See   United    States   v.   Antz,   16 

20  See  ante,  §  900.  Fed.  119,  4  Woods,  174. 
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shall,  by  order  of  the  court  in  which  such  defect  of  jurors  happens, 
return  jurymen  from  the  bystanders  sufficient  to  complete  the 
panel;  and  when  the  marshal  or  his  deputy  is  disqualified  as 
aforesaid,  jurors  may  be  so  returned  by  such  disinterested  person  as 
the  court  may  appoint,  and  such  person  shall  be  sworn,  as  pro- 
vided in  the  preceding  section.6 

R.  S.  §  804,  U.  S.  Comp.  Stat.  1901,  p.  625. 

This  section  is  neither  expressly  or  impliedly  repealed  by  the  act  of  18797 
prescribing  the  mode  in  which  juries  are  to  be  drawn.  Hence,  when  from 
challenges  or  otherwise  there  is  not  a  petit  jury  to  determine  any  cause, 
the  court  may  direct  the  marshal  to  fill  the  panel  from  the  bystanders,  s 
The  bystanders  are  sufficiently  preserit  if  they  are  in  attendance  when  re- 
turned by  the  marshal  as  present.  9 

§  1708.     How  special  juries  returned. 

When  special  juries  are  ordered  in  any  circuit  court,  they  shall 
be  returned  by  the  marshal  in  the  same  manner  and  form  as  is  re- 
quired in  such  cases  by  the  laws  of  the  several  States. 
R.  S.  §  805,  U.  S.  Comp.  Stat.  1901,  p.  626. 

The  above  section  was  originally  enacted  in  1802.  n 

§  1709.    Number  of  grand  jurors — how  panel  completed. 

Every  grand  jury  impaneled  before  any  district  or  circuit  court 
shall  consist  of  not  less  than  sixteen  nor  more  than  twenty-three 
persons.  If  of  the  persons  summoned  less  than  sixteen  attend, 
they  shall  be  placed  on  the  grand  jury,  and  the  court  shall  order 
the  marshal  to  summon,  either  immediately  or  for  a  day  fixed, 
from  the  body  of  the  district,  and  not  from  the  bystanders,  a  suffi- 
cient number  of  persons  to  complete  the  grand  jury.  And  when- 
ever a  challenge  to  a  grand  juror  is  allowed,  and  there  are  not  in 
attendance  other  jurors  sufficient  to  complete  the  grand  jury,  the 
court  shall  make  a  like  order  to  the  marshal  to  summon  a  sufficient 
number  of  persons  for  that  purpose. 

R.  S.  §  808,  U.  S.  Comp.  Stat.  1901,  p.  626. 

6Ante,  §  1706.  ford,  16  Fed.  164;  United  States  v. 

7  Ante'  §  1703.  Rose.  6  Fed.136. 

8St     Clair   v.    United   States,    154        sTJnited    States    v.    Loughery,    13 

U   S  'l34    38  L.  ed.  936,  14  Sup.  Ct.  Blatchf.  267,  Fed.  Cas.  No.  15,631. 
Rep    1002-  Lovejoy  v.  United  States,        "Act  April  29,  1802,  c.  31,  §  30, 

128  U.  S.  171,  32  L.  ed.  389,  9  Sup.  2  Stat.  167. 
Ct.  Rep.  57;   United  States  v.  Mun- 
Fed.  Proc— 88.                             1393 
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The  above  section  was  originally  enacted  in  1865.12  It  applies  only 
to  circuit  and  district  courtsis  the  territorial  courts  being  free  to  act 
in  obedience  to  their  own  laws.i*  The  court  has  power  to  determine  the 
number  of  grand  jurors  up  to  twenty -threel  5  and  it  may  of  its  own  motion 
excuse  grand  jurors  and  no  complaint  can  be  made  where  those  substituted 
are  not  disqualified.! 6  This  section  is  not  either  directly  or  by  implication 
repealed  by  the  act  of  1879  as  to  the  method  of  drawing  jurors. it  The 
meaning  of  that  act  is  that  no  regular  jury,  grand  or  petit,  should  be 
drawn  or  called  into  court  except  drawn  or  called  in  the  prescribed  manner, 
but  the  court  has  the  power  under  the  above  section  to  summon  from  the 
body  of  the  district,  in  cases  of  emergency,  in  order  to  complete  »  grand 
jury.is  It  is  said  however  that  this  power  of  the  court  to  order  the 
marshal  to  summon  jurors  to  complete  the  grand  jury  can  be  exercised 
only  when  less  than  sixteen  persons  answer  to  the  first  summons  and 
hence  where  more  than  sixteen  attend  and  less  than  the  number  ordered 
by  the  court,  the  deficiency  should  be  supplied  by  ordering  additional 
names  drawn  from  the  box  as  provided  by  the  act  of  1879.3 '  The  fact 
that  more  than  the  requisite  number  of  jurors  were  summoned  does  not 
invalidate  an  indictment.20 

§  1710.  — appointment  of  foreman. 

Prom  the  persons  summoned  and  accepted  as  grand  jurors, 
the  court  shall  appoint  the  foreman,  who  shall  have  power  to  ad- 
minister oaths  and  affirmations  to  witnesses  appearing  before  the 
grand  jury. 

R.  S.  §   809,  U.  S.  Comp.   Stat.   1901,  p.  627. 
This  section  was  originally  enacted  in  1865.3 

§  1711.  — when  summoned. 

No  grand  juries  shall  be  summoned  to  attend  any  circuit  or 
district  court  unless  one  of  the  judges  of  such  circuit  court,  or 
the  judge  of  such  district,  in  his  own  discretion,  or  upon  a  noti- 
fication by  the  district  attorney  that  such  jury  will  be  needed, 

12 Act  Mar.  3,  1865,  c.  86,  §  1,  13        i6United  States  v.  Jones,  69  Fed. 

Stat.  500.  973. 

i3Ex  parte  Farley,  40  Fed.  70.  iTSee  ante,  §  1703;  United  States 

KDownes  v.  Bidrwell,  182  U.  S.  269,  v.  Eagan,  30  Fed.  60S. 
45  L.  ed.  1088,  21  Sup.  Ct.  Rep.  770;        isUnited  States  v.  Eagan,  30  Fed. 

Reynolds  v.  United  States,  98  U.  S.  610. 

145,  25  L.  ed.  244;  Jackson  v.  United        isPer  Thayer,  J.,  United  States  v 

States,   102    Fed.   473,    42   C.    C.   A.  Eagan,  30  Fed.  611. 
452.  zoTJnited    States   v.    Mitchell,   136 

iBUnited  States  v.  Eagan.  30  Fed.  Fed.  905. 
608.     See  also,  United  Stales  v.  Tus-        3  Act  Mar.  3,  1865,  c.  86    SI    13 

ka,  14  Blatchf.  5,  Fed.  Cas.  No.  16,-  Stat.  500.  '        ' 

550. 
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orders  a  venire  to  issue  therefor.  And  either  of  the  said  courts 
may  in  term  order  a  grand  jury  to  be  summoned  at  such  time  and 
to  serve  such  time  as  it  may  direct,  whenever,  in  its  judgment,  it 
may  be  proper  to  do  so.  But  nothing  herein  shall  operate  to  extend 
beyond  the  time  permitted  by  law  the  imprisonment  before  indict- 
ment found  of  a  person  accused  of  a  crime  or  offense,  or  the  time 
during  which  a  person  so  accused  may  be  held  under  recognizance 
before  indictment  found. 

R.  S.  §  810,  U.  S.  Comp.  Stat.  1901,  p.  627. 

The  immediate  purpose  of  this  section  was  to  do  away  with  the 
presence  of  the  grand  jury  at  every.,  term  of  a  circuit  or  district  court, 
and  leave  it  discretionary  with  the  judges  whether  and  when  such  body 
should  be  convened.  5  Under  the  above  section  the  judge  may  at  any 
term,  and  at  any  time  therein,  summon  a  grand  jury.6  An  order  entered 
by  the  clerk  by  authority  of  the  judge  is  of  the  same  effect  as  if  entered 
by  the  judge  himself.'  The  issuance  of  a  venire  is  however  necessary,8 
and  its  absence  is  a  ground  of  challenge  to  the  array  if  taken  advantage 
of  at  the  proper  time.  9 

§  1712.  — discharge. 

The  circuit  and  district  courts,  the  district  courts  of  the  Terri- 
tories, and  the  supreme  court  of  the  District  of  Columbia,  may 
discharge  their  grand  juries  whenever  they  deem  a  continuance  of 
the  sessions  of  such  juries  unnecessary. 

R.  S.  §  811,  U.  S.  Comp.  Stat.  1901,  p.  627. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1856.10  The  obligation  of  secrecy  imposed  on  a  grand  juror  by  his  oath 
with  regard  to  proceedings  before  the  body  is  not  removed  by  his  discharge, 
and  a  disclosure  renders  him  liable  for  contempt.1! 

§  1713.    How  often  persons  to  be  summoned  as  grand  jurors. 

No  person  shall  be  summoned  as  a  juror  in  any  circuit  or  district 
court  more  than  once  in  two  years,  and  it  shall  be  sufficient  cause 
of  challenge  to  any  juror  called  to  be  sworn  in  any  cause  that  he 

BUnited   States   v.  Antz,   16  Fed.  949;  United  States  v.  Antz,  16  Fed. 

119.  123;  United  States  v.  Reed,  2  Blatchcf. 

6McDowell  v.    United    States,    159  435,  Fed.  Cas.  No.  16,134. 
U.  S.  602,  40  L.  ed.  274,  16  Sup.  Ct.        9  United  States  v.  Reed,  2  Blatchf. 

Rep.  111.  435,  Fed.  Cas.  No.  16,134. 

'United  States  v.  Reed,  2  Blatchf.        lOAct  Aug.    16,   1856,  c.   124,   §  7, 

435,  Fed.  Cas.  No.  16,134.  11  Stat.  50. 

sdawson  v.  United  States,  114  U.        "In  re  Atwell,  140  Fed.  368;   In 

S.  487,  29  L.  ed.  17  y,  5  Sup.  Ct.  Rep.  re  Summerhayes,  70  Fed.  769. 
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has  been  summoned  and  attended  said  court  as  a  juror  at  any  term 
of  said  court  held  within  two  years  prior  to  the  time  of  such  chal- 
lenge. 

R.  S.  §  812,  U.  S.  Comp.  Stat.  1901,  p.  628. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act 
of  1870.1  s  It  does  not  apply  to  the  courts  of  the  District  of  Columbia 
since  under  the  Revised  Statutes  of  the  District  only  one  year  need  elapse." 
The  above  provision  has  been  superseded  as  to  petit  jurors  by  an  act  of 
1879,17  changing  the  period  from  two  years  to  one."  The  fact  that  a 
grand  juror  has  served  before  as  such  within  two  years  is  no  ground  for 
quashing  the  indictment."  Since  the  cause  of  challenge  on  the  ground 
of  prior  service  as  juror  is  set  forth  by  the  section,  the  State  practice  in 
that  respect  cannot  be  followed.2!) 

§  1714.  — how  often  summoned  as  petit  jurors. 

No  person  shall  serve  as  a  petit  juror  more  than  one  term  in  any 
one  year. 

Part  of  §  2,  «.  52  of  act  June  30,  1879,  21  Stat.  43,  U.  S.  Comp.  Stat. 
1901,  p.  624. 

Other  portions  of  this  section  are  given  in  preceding  Code  sections.3  The 
above  provision  applies  only  to  petit  jurors*  the  provision  as  to  grand 
jurors  being  set  forth  in  a  preceding  section.5 

§  1715.     Peremptory  challenges. 

When  the  offense  charged  is  treason  or  a  capital  offense,  the  de- 
fendant shall  be  entitled  to  twenty  and  the  United  States  to  five 
peremptory  challenges.  On  the  trial  of  any  other  felony,  the  de- 
fendant shall  be  entitled  to  ten  and  the  United  States  to  three 
peremptory  challenges;  and  in  all  other  cases,  civil  and  criminal, 
each  party  shall  be  entitled  to  three  peremptory  challenges;  and 
in  all  cases  where  there  are  several  defendants  or  several  plaintiffs, 
the  parties  on  each  side  shall  be  deemed  a  single  party  for  the  pur- 
poses of  all  challenges  under  this  section.     All  challenges,  whether 

ib Act  July  15,  1870,  c.  298,  §  2,  16       "United  States  v.  Reeves,  3  Woods, 

Stat.  363.  199,  Fed.  Cas.  No.  16,139.     See  also 

"R.  S.  Dist.  of  Columbia,  §  861;  United  States  v.  Clark,  46  Fed.  640. 
United  States  v.  Nardello,  4  Mackey,       20 Walker  v.  Collins,  50  Fed.  739. 
503.  3See  ante,  §§  1703,  1704. 

"See  post,  §  1714.  4See   United   States   v.   Clark,  46 

isUnited  States  v.  Clark,  46  Fed.  Fed.  640. 
640.    See  also,  Walker  v.  Collins,  50        sAnte,  §  1713. 
Fed.  739. 
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to  the  array  or  panel,  or  to  individual  jurors  for  cause  or  favor, 
shall  be  tried  by  the  court  without  the  aid  of  triers. 
R.  S.  §  819,  U.  S.  Comp.  Stat.  1901,  p.  629. 

The  section  was  originally  enacted  in  1872.8  Prior  to  the  above  enact- 
ment it  was  declared  that  the  Federal  courts  might  by  rule  adopt  the  State 
practice  as  to  peremptory  challenges,^  and  the  right  has  been  denied 
where  the  court  had  not  by  rule  adopted  such  practice.io  The  above  en- 
actment sets  forth  the  present  procedure,  the  only  difficulty  being  as  to 
the  meaning  of  the  word  "felony"  as  used  in  the  section.  The  rule  has  been 
laid  down  that  an  offense  is  »  felony  within  the  meaning  of  the  section 
(1)  where  the  offense  is  declared  by  statute  expressly  or  impliedly  to 
be  a  felony;  (2)  where  Congress  does  not  define  an  offense  but  simply 
punishes  it  by  its  common-law  namfl,  and  at  common  law  it  is  a  felony; 
(3)  where  Congress  adopts  a  State  law  as  to  an  offense,  and  under  such  law 
it  is  a  felony.n  Where  several  parties  are  indicted  for  a  joint  felony  they 
are  deemed  a  single  party  for  the  purposes  of  all  challenges.  12  But  defend- 
ants in  different  actions  cannot  be  deprived  of  their  several  challenges 
by  the  order  of  the  court  that  the  cases  shall  be  tried  together.  13  The 
proper  time  to  challenge  is  between  the  calling  of  the  juror  and  his  taking 
the  oath  in  the  ease.i*  It  is  not  error  if  the  trial  judge  fails  to  enforce 
conformity  to  State  practice  in  the  order  of  peremptory  challenges.i5 

Challenges  for  favor  are  tried  by  the  court,  and  an  alleged  error  duly 
excepted  to  is  subject  to  review  by  the  appellate  court.  The  decision 
of  the  trial  judge  however  will  not  be  set  aside  except  for  manifest 
error.16  Conditional  or  qualified  challenges  without  assigning  grounds, 
and  having  the  effect  of  setting  aside  a  juror  until  the  panel  is  exhausted 
may  be  allowed  in  Federal  courts  sitting  in  a  State  where  the  practice 
exists,  if  such  court  has  adopted  such  State  practice  under  its  power  to 
adopt  rules. it  The  fact  that  peremptory  challenges  are  now  allowed 
the  government  does  not  negative  the  power  to  allow  qualified  challenges.  18 

8Act  June  8,  1872,  c.  333,  §  2,  17        "Mutual  Life,  etc.  Co.  v.  Hillmon, 

Stat  28a.  145  U.  S.  203,  36  L.  ed.  707,  12  Sup. 

sTJnited  States  v.   Shackleford,   18  ct.  Rep.  909 ;  Betts  v.  United  States, 

How.    588,    15    L.    ed.    495:    United  132  Fed.  228,  65  C.  C.  A.  452. 
States  v.  Shackleford,  18  How.  588        i4Brewer  v.  Jacobs,  22  Fed.  217. 
15  L.  ed.  495.  "Radford    v.   United    States,    129 

lOUnited      States     v.     Devlin,     6  Fed   53    63  C   C   A   491 
BlatcM    73    Fed.  Oas    No    14,968.  16Pr^  Pub    ^      McDonald,  73 

ilUmted  States  v.  Coppersmith,  4  _  ,    AAn   ,n  n    n     .     .,„     -d       ',■, 

Fed.  207,  2  Flip.  546;  and  see  Harri-  I^4f-1»<*  C"  £  ?T16;QR^"01^ 

son  v.  United  States,  163  U.  S.  142,  *•  V^A  Stat6S'   98   U'   S'    U5'  ** 

41  L.  ed.  107,  16  Sup.  Ct.  Rep.  961.  L-  ed.  244.  .,,.,_,       „„_,  TT 

i2United   States   v.   Hall,   44  Fed.        "Sawyer  v.  United  States,  202  U. 

883,  10  L.R.A.  323.     See  also  Mutual  S.    151,   50   L.   ed.   972,   26   Sup.   Ct. 

Life,  etc.  Co.  v.  Hillmon,  145  U.   S.  Rep.  575. 
293.  36  L.  ed.  707,  12  Sup.  Ct.  Rep.       "Ibid. 
909';  Stone  v.  United  States,  64  Fed. 
672,  12  C.  C.  A.  451. 
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§  1716.  — excess  peremptory   challenges   to  be   disallowed  by 
court. 

If,  in  the  trial  of  a  capital  offense,  the  party  indicted  perempto- 
rily challenges  jurors  above  the  number  allowed  him  by  law,  such 
excess  of  challenges  shall  be  disallowed  by  the  court,  and  the  cause 
shall  proceed  for  trial  in  the  same  manner  as  if  they  had  not 
been  made. 

R.  S.  §  1031,  U.  S.  Comp.  Stat.  1901,  p.  721. 

§  1717.     Challenges  in  summary  trials. 

At  the  trial  in  summary  cases,  if  by  jury,  the  "United  States 
and  the  accused  shall  each  be  entitled  to  three  peremptory  chal- 
lenges. Challenges  for  cause  in  such  cases  shall  be  tried  by  the 
court  without  the  aid  of  triers. 

E.  S.  §  4309  U.  S.  Comp.  Stat.  1901,  p.  2593. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
1864.1 

§  1718.    Special  causes  of  challenge  in  bigamy  cases,  etc. 

In  any  prosecution  for  bigamy,  polygamy  or  unlawful  cohabita- 
tion, under  any  statute  of  the  United  States,  it  shall  be  suffi- 
cient cause  of  challenge  to  any  person  drawn  or  summoned  as  a 
juryman  or  talesman,  first,  that  he  is  or  has  been  living  in  the  prac- 
tice of  bigamy,  polygamy,  or  unlawful  cohabitation  with  more  than 
one  woman,  or  that  he  is  or  has  been  guilty  of  an  offense  punishable 
by  either  of  the  foregoing  sections  [i.  e.,  polygamy,  etc.,] ,  or  by  sec- 
tion fifty-three  hundred  and  fifty-two  of  the  Eevised  Statutes  of  the 
United  States,1  or  the  act  of  July  1, 1862,  entitled  "An  act  to  punish 
and  prevent  the  practice  of  polygamy  in  the  Territories  of  the  United 
States  and  other  places,  and  disapproving  and  annulling  certain 
acts  of  the  legislative  assembly  of  the  Territory  of  Utah,"  or,  sec- 
ond, that  he  believes  it  right  for  a  man  to  have  more  than  one 
living  and  undivorced  wife  at  the  same  time,  or  to  live  in  the  prac- 
tice of  cohabiting  with  more  than  one  woman ;  and  any  person  ap- 
pearing or  offered  as  a  juror  or  talesman,  and  challenged  on  either 
of  the  foregoing  grounds,  may  be  questioned  on  his  oath  as  to  the 
existence  of  any  such  cause  of  challenge,  and  other  evidence  may  be 
introduced  bearing  upon  the  question  raised  by  such  challenge;  and 

lAct  June  11,  1864,  c.  121,  §  6,  13 
Stat.  125. 
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this  question  shall  be  tried  by  the  court.  But  as  to  the  first  ground 
of  challenge  before  mentioned,  the  person  challenged  shall  not  be 
bound  to  answer  if  he  shall  say  upon  his  oath  that  he  declines  on 
the  ground  that  his  answer  may  tend  to  criminate  himself ;  and  if 
he  shall  answer  as  to  said  first  ground,  his  answer  shall  not  be  given 
in  evidence  in  any  criminal  prosecution  against  him  for  any  offense 
named  in  sections  one  or  three  of  this  act;  but  if  he  declines  to 
answer  on  any  ground,  he  shall  be  rejected  as  incompetent. 

§  5,  of  act  March  22,  1882,  c.  47,  22  Stat.  31,  U.  S.  Comp.  Stat.  1901, 
p.  3634. 

§  1719.     Disqualification  of  jurors  in  civil  rights  cases. 

ISTo  person  shall  be  a  grand  or  petit  juror  in  any  court  of  the 
United  States,  upon  any  injury,  hearing,  or  trial  of  any  suit,  pro- 
ceeding, or  prosecution  based  upon  or  arising  under  the  provisions 
of  title  "Civil  Eights"  [E.  S.  §§  1977-1991,]  and  of  title  "Crimes," 
[E.  S.  §§  5323-5550],  for  enforcing  the  provisions  of  the  Four- 
teenth Amendment  to  the  Constitution,  who  is,  in  the  judgment 
of  the  court,  in  complicity  with  any  combination  or  conspiracy  in 
said  titles  set  forth;  and  every  grand  and  petit  juror  shall,  before 
entering  upon  any  such  inquiry,  hearing,  or  trial,  take  and  subscribe 
an  oath,  in  open  court,  that  he  has  never,  directly  or  indirectly 
counseled,  advised,  or  voluntarily  aided  any  such  combination  or 
conspiracy. 

E.  S.  §  822,  U.  S.  Comp.  Stat.  1901,  p.  630. 

The  above  section  was  carried  into  the  Revised  Statues  from  an  act  of 
1871.3 

§  1720.    District  grand  juries  may  act  in  circuit  cases- 
The  grand  jury  impaneled  and  sworn  in  any  district  court  may 

take  cognizance  of  all  crimes  and  offenses  within  the  jurisdiction 

of  the  circuit  court  for  said  district  as  well  as  of  said  district 

court. 

R.  S.  §  813,  U.  S.  Comp.  Stat.  1901,  p.  628. 
The  above  section  was  originally  enacted  in  1846.5 

§  1721.    Juries  of  circuit  and  district  courts  interchangeable. 

Whenever  any  circuit  and  district  court  of  the  United  States 

SAct  April  20,  1871,  c.  22,  §  5,  17        6Act  Aug.   8,   1846,  c.   98,   §  3,  9 
Stat.  15.  Stat.  72. 
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shall  be  held  at  the  same  time  and  place  they  shall  be  authorized, 
and  required,  if  the  business  of  the  courts  will  permit,  to  use  in- 
terchangeably the  juries  in  either  court  drawn  according  to  the 
provisions  of  said  act  [i.  e.  act  June  30,  18796]. 

Act  August  8,  1888,  c.  785,  25  Stat.  386,  amending  §  2,  c.  52  of  act  June 
30,  1879,  21  Stat.  43,  U.  S.  Comp.  Stat.  1901,  p.  624. 

The  acts  dividing  particular  judicial  districts  into  divisions,  frequently 
make  provisions  similar  to  the  above.' 

§  1722.     Special  provisions  regarding  service  of  same  jurors  in 
both  circuit  and  district  courts. 
In  some  districts  the  terms  of  circuit  and  district  court  commence 
at  the  same  time  at  particular  places  of  holding  court  and  Congress 
has  sometimes  provided  that  "one  grand  and  petit  jury  only  shall  be 
summoned  to  serve  in  both  said  courts  when  held  at  the  same 
place,"  or  has  made  other  similar  provision.9 
Author's  section. 

§  1723.     From  what  parts  of  district  jurors  returned. 

Jurors  shall  be  returned  from  such  parts  of  the  district,  from 
time  to  time,  as  the  court  shall  direct,  so  as  to  be  most  favorable 
to  an  impartial  trial,  and  so  as  not  to  incur  an  unnecessary  expense, 
or  unduly  to  burden  the  citizens  of  any  part  of  the  district  with 
such  services. 

R.  S.  §  802,  U.  S.  Comp.  Stat.  1901,  p.  625. 

The  above  section  was  originally  enacted  in  1789.12  It  has  been  ex- 
pressly held  to  be  constitutional  and  not  in  conflict  with  the  sixth  Amend- 
ment of  the  United  States  Constitution,  which  provides  that  in  all  criminal 
cases  the  accused  shall  enjoy  the  right  to  a  speedy  trial  by  an  impartial 
jury.13     The  part  of  the  district  from  which  the  jurors  are  drawn  rests 

6See  ante,  §  1703.  425,  U.  S.  Comp.  Stat.  1901,  p.  386. 

'See  post,  §  1723.  North  Dakota:  act  June  29,  1906,  c. 

sColorado :  act  Apr.  20,  I860,  c.  3595,  §  5,  34  Slat.  610.  South  Dako- 
58,  §  2,  21  Stat.  76,  U.  S.  Comp.  Stat,  ta:  act  May  9,  li902,  c.  785,  §  3,  32 
1901,  p.  330.  Idaho:  act  July  5,  1892,  Stat.  197,  U.  S.  Comp.  Stat.  1905,  p. 
c.  145,  §  2,  27  Stat.  72,  U.  S.  Comp.  110.  Vermont:  see,  R.  S.  §  818,  U. 
Stat.  1901,  p.  342.  Michigan:  act  S.  Comp.  Stat.  1901,  p.  629.  Wash- 
June  19,  1878,  c.  326,  §  6,  20  Stat,  ington:  act  Apr.  5,  1890,  c.  65,  §  2, 
176,  U.  S.  Comp.  Stat.  1901,  p.  371.  26  Stat.  45,  TJ.  S.  Comp.  Stat.  1901, 
Minnesota;  act  Apr.  29,  1890,  c.  167,  p.  438. 

§  6,  26  Stat.  73,  U.  S.  Comp.  Stat.        "Act  Sept.  24,  1789,  c.  20,  §  29,  1 

1901,  p.  376.     Mississippi:   act  Apr.  Stat.  88. 

4,  1888,  c.  5'8,  §  6,  25  Stat.  79,  U.  S.        isUnited  States  v.  Ayres,  46  Fed. 

Comp.  Stat.  1901,  p.  382.    Missouri:  651.     See  ante,  §  1700. 
act  Feb.  28,  1887,  c.  271,  §  3,  24  Stat. 
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with  the  court.i*  Hence  where  the  court  meets  in  three  different  places 
in  the  district  and  there  are  three  jury  boxes,  one  for  each  place  of  meeting, 
the  court  may  direct  from  what  box  the  jury  shall  be  drawn.15  Where 
however  a  district  is  subdivided  the  jurors  are  to  be  selected  from  the 
territorial  limits  of  the  particular  division.16  This  section  applies  to 
grand  as  well  as  petit  juries.  11 

§  1724.    Provisions  as  to  residence  of  jurors  in  districts  contain- 
ing judicial  divisions. 

In  many  of  the  statutes  creating  two  or  more  judicial  divisions  in 
a  district  there  is  a  provision  that  "all  grand  and  petit  jurors  sum- 
moned for  service  in  each  division  shall  be  inhabitants  thereof" 
or  "residents"  thereof.18  Districts  for  which  Congress  has  made 
such  or  similar  provision  are  enumerated  in  the  footnotes  and  the 
practitioner  should  keep  advised  of  any  new  enactments  of  similar 
character. 

Author's  section. 

1  ■'United  States  v.  Stowell,  2  Curt,  act  June  30,  1902,  c.   1338,   §  7,  32 

153,    Fed.    Cas.    No.    16,409;    United  Stat.   551  and  act  Mar.    3,   1905,   c. 

States  v.  Woodruff,  4  McLean,   105,  1341,   §   7,   33   Stat.   1000,   in  U.   S- 

Fed.  Cas.  No.  16,758.  Com/p.  Stat.  1905,  p.  86,  88.     Iowa: 

"United    States    v.    Munford,    16  act  June  1,  1900,  c.  601,  §  5,  31  Stat. 

Fed.  166.  250,  U.  S.  Comp.  Stat.  1901,  p.  354 

"United   States   v.   Wan   Lee,   44  ("selected  from  citizens  residing  in") . 

Fed.  707.     See  post,  §  1723.  Louisiana;  act  Aug.  8,  1888,  c.  789,  § 

i7Agnew  v.   United  States,  165  U.  5,   25   Stat.   388,  U.   S.   Camp.   Stat. 

S.  36,  41  L.  ed.  624,  17  Sup.  Ct.  Rep.  1901,  p.  366  ("residents'')  ;  act  Aug. 

235.  13,   1888,   c.   869,   §   6,  25  Stat.  438, 

"Alabama:  act  May  2,  1884,  c.  38,  U.  S.  Comp.  Stat.  1901,  p.  367  ("resi- 
§  3,  23  Stat.  18,  U.  S.  Comp.  Stat,  dents").  Michigan:  act  June  19, 
1901,  p.  318;  act  Mar.  3,  1905,  1878,  c.  326,  §  6,  20  Stat.  176,  U.  S. 
c.  1419,  §  7,  33  Stat.  988,  U.  Comp.  Stat.  1901,  p.  37  (selected 
S.  Comp.  Stat.  1905,  p.  79  ("inhab-  from  district  in  which  reside  and 
itants  thereof).  California:  act  in  which  terms  are  held).  Missis- 
May  29,  1900,  c.  594,  §  6,  31  Stat.  220,  sippi:  act  July  18,  1894,  c  144,  §  6, 
U.  S.  Comp.  Stat.  1901,  p.  328  ("resd-  28  Stat.  115,  U.  S.  Comp.  Stat.  1901, 
dents  of  such  division.").  Georgia:  p.  383  ("residents").  Missouri: 
act  Jan.  29,  1880,  c.  17,  §  8,  21  Stat,  act  Jan.  24,  1901,  c.  164,  §  6,  31  Stat. 
63,  U.  S.  Comp.  Stat.  1901,  p.  336;  739,  U.  S.  Comp.  Stat.  1901,  p.  390; 
act  Feb.  15,  1889,  c.  168,  §  6,  25  Stat,  act  Jan.  31,  1905,  c.  287,  §  6,  33  Stat. 
672,  U.  S.  Comp.  Stat.  1901,  p.  337  627,  U.  S.  Comp.  Stat.  1905,  p.  104 
("residents");  act  Apr.  12,  1900,  c.  ("residents").  Ohio:  act  June  8, 
185,  §  5,  31  Stat.  74,  U.  S.  Comp.  1879,  c.  169,  §  6,  20  Stat.  102,  U.  S. 
Stat.  1901,  p.  340  ("from  citizens  Comp.  Stat.  1901,  p.  402;  act  Feb. 
residing  in").  In  the  eastern  divis-  4,  1880,  c.  18,  §  7,  21  Stat.  64,  U.  S. 
ion  of  the  northern  district  of  Geor-  Comp.  Stat.  1901,  p.  404  ("resi- 
gia  jurors  must  be  "residents  thereof  dents").  South  Dakota:  act  Nov.  3, 
and  shall  be  selected  from  such  coun-  1893,  c.  10,  §  6,  28  Stat.  5,  U.  S. 
ties  as  the  court  may  direct"  by  act  Comp.  Stat.  1901,  p.  412  ("resi- 
Feb  28,  1S01,  c.  621,  §  5,  31  Stat,  dents").  Tennessee:  act  June  11, 
819,  U.  S.  Comp.  Stat.  1901,  n.  342;  1880,   c.   203,    §   7,  21    Stat.   176,  U. 
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§  1725.    Special  provisions  as  to  summoning  jurors  in  particular 
districts  and  divisions. 

There  are  special  provisions  as  to  the  summoning  of  jurors  in 
certain  judicial  districts  which  are  of  course  controlling  in  the 
particular  districts  affected.  [a]"[i] 
Author's  section. 

[a]    Arkansas. 

By  R.  S.  §  814,  it  is  provided  that  "in  the  western  district  of  Arkansas 
such  number  of  jurors  shall  be  summoned  at  every  term  of  the  district 
court  thereof,  to  be  held  at  Helena,  as  may  have  been  ordered  at  a  previous 
term,  or  by  the  district  judge  in  vacation.  And  a  grand  jury  may  be  sum- 
moned to  attend  any  such  term  when  ordered  by  the  court,  or  by  the 
judge  in  vacation.  In  case  of  a  deficiency  of  jurors,  talesmen  may  be  sum- 
moned by  order  of  the  court." 

£b]     Colorado. 

By  act  of  1880,  regarding  terms  of  court  in  Colorado  it  was  provided  that 
"whenever  the  terms  of  the  said  circuit  and  district  courts  shall  be  held 
at  the  same  time  and  place,  grand  and  petit  jurors  summoned  to  attend 
in  either  of  said  courts  may  serve  in  the  other  of  said  courts,  and  but  one 
grand  or  petit  jury  shall  be  summoned  to  attend  on  said  courts  at  one  and 
the  same  time;  but  this  provision  shall  not  prevent  either  of  said  courts 
from  procuring  the  attendance  of  several  panels  of  jurors  successively, 
as  the  business  of  the  courts  may  require."  3 

[c]  Indiana  and  Kentucky. 

By  R.  S.  §  815,  it  is  provided  that  "in  the  several  districts  of  Kentucky 
and  Indiana,  such  number  of  jurors  shall  be  summoned  by  the  marshal  at 
every  term  of  the  circuit  and  district  courts,  respectively,  as  may  have 
been  ordered  of  record  at  the  previous  term;  and  in  case  there  is  not 
a  sufficient  number  of  jurors  in  attendance  at  any  time,  the  court  may  order 
such  number  to  be  summoned  as,  in  its  judgment,  may  be  necessary  to 
transact  the  business  of  the  court.  And  a  grand  jury  may  be  summoned  to 
attend  every  term  of  the  circuit  or  district  court  by  order  of  the  court. 
The  marshal  may  summon  juries  and  talesmen  in  case  of  a  deficiency,  pur- 
suant to  an  order  of  the  court  made  during  the  term,  and  they  shall  serve 
for  such  time  as  the  court  may  direct." 

[d]  Michigan  and  Minnesota. 

The  act  of  1887  providing  for  terms  at  Bay  City,  Michigan,  provides  that 
"each  of  said  courts  [i.  e.,  circuit  and  district]  is  authorized  and  required 

5.  Comp.  Stat.  1901,  p.   416    ("resi-        'Act  Apr.  20,  1880,  c.  58,  §  2,  21 
dents");    act  Feb.   7,   1000,  c.   10,   §    Stat.  76,  U.  S.  Comp.  Stat.  1901,  p. 

6,  31  Stat.  6,  U.  S.  Comp.  Stat.  1901,    330. 
p.  419  ("residents"). 
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to  make  all  such  rules  and  regulation  relative  to  the  summoning  of  grand 
and  petit  jurors  to  attend  upon  the  sessions  of  said  court  at  Bay  City 
and  relative  to  matters  of  practice  therein,  that  may  from  time  to  time  be 
deemed  necessary." s  By  an  act  af  1'890  respecting  judicial  divisions  in 
Minnesota  it  is  provided  that  "a  grand  and  petit  jury  shall  be  summoned 
for  each  of  said  terms  [i.  e.,  of  the  circuit  and  district  courts],  which  petit 
jury  shall  be  competent  to  sit  and  act  as  such  jury  in  either  or  both  of 
said  courts  at  such  terms;  provided,  that  the  judge  of  the  district  court 
may,  in  his  discretion,  dispense  with  the  summoning  or  impaneling  of  more 
than  one  grand  jury  in  each  year  in  any  of  said  divisons."9 

[e]     Mississippi,  Missouri  and  Montana. 

An  act  of  1882  creating  divisions  in  the  northern  Mississippi  district 
declared  that  "juries  shall  be  summoned  for  the  additional  courts  hereby 
created  as  now  provided  by  law  for  the  summoning  of  juries  in  said  north- 
ern district."!  o  There  is  a  similar  provision  in  an  act  of  1887  creating 
divisions  in  the  Missouri  districts. n  An  act  of  1888  creating  additonal 
terms  in  Montana  authorized  the  summoning  of  grand  and  petit  juries  to 
serve  thereat.i2 

[f  ]     New  York  and  North  Carolina. 

By  K.  S.  §  806,  as  amended  in  1882,16  it  is  provided  that  "no  jury  shall 
be  drawn  for  service  exclusively  in  the  circuit  court  for  the  northern  dis- 
trict of  New  York  at  the  terms  thereof  required  by  law  to  be  held  at  Al- 
bany and  Syracuse,  or  at  the  adjourned  term  thereof  required  by  law  to 
be  held  at  Utica,  if  a  jury  is  drawn  to  serve  in  the  district  court  held  at 
the  same  time  and  places  with  said  terms  and  adjourned  term,  but  it  shall 
be  used  for  the  trial  of  issues  of  fact  arising  in  civil  and  criminal  causes 
in  said  circuit  court;  and  the  verdicts  of  said  jury  and  all  proceedings 
upon  the  trial  of  said  issues  shall  be  of  the  same  effect  as  if  the  said  jury 
had  been  drawn  to  serve  in  the  said  circuit  court."  By  R.  S.  §  816  it  is 
provided  that  "the  circuit  and  district  courts  for  either  of  the  districts 
of  North  Carolina  may  order  a  grand  or  petit  jury,  or  both,  to  attend  any 
special  term  thereof,  by  an  order  to  be  entered  of  record  thirty  days  before 
the  day  on  which  such  special  term  is  appointed  to  convene."  17 

[g]     Oklahoma  and  Pennsylvania. 
The  act  admitting  Oklahoma  provides  for  one  grand  jury  in  each  year  in 

sAct  Feb.  28,  1887,  c.  269,  §  2,  24  24  Stat.  425,  U.  S.  Comp.  Stat.  1901, 

Stat.  73,  U.  S.  Comp.  Stat.  1901,  p.  p.  386. 

372.  12 Act  Aug.  18,  1888,  c.  891,  §  1,  25 

9Act  Apr.  29,  1890,  c.  167,  §  6,  26  Stat.   443,   U.   S.   Comp.   Stat.    1901, 

Stat.  473,  U.  S.  Comp.  Stat.  1901,  p.  p.  392. 

376.  isAct  March  23,  1882,  chap.  48,  § 

lOAct  June   15,   1882,  c.  218,   §  2,  3,  22  Stat.  32,  U.  S.  Comp.  Stat.  1901, 

22  Stat.  101,  U.  S.  Comp.  Stat.  1901,  p.  626. 

p.  378.                                                    .  I'U.  S.  Comp.  Stat.  1901,  p.  629. 

nAct  Feb.   28,   1887,  c.  271,   §   3, 
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each  of  the  circuit  and  district  courts  for  each  district.19  An  act  of  1902 
concerning  the  middle  district  of  Pennsylvania  declares  "that  the  number 
of  traverse  or  petit  jurors  summoned  to  attend  at  any  term  of  the  said 
courts  [i.  e.,  circuit  and  district  courts]  shall  not  be  less  than  twenty-four 
nor  more  than  forty-eight,  as  the  said  courts  by  their  order  from  time  to 
time  shall  direct."2  0 

[h]     South  Carolina  and  South  Dakota. 

By  R.  S.  §  817  it  is  provided  that  "the  grand  and  petit  juries  for  the  dis- 
trict court  sitting  in  the  western  district  of  South  Carolina  shall  be  drawn 
from  the  inhabitants  of  said  district  who  are  liable,  according  to  the  laws 
of  said  State,  to  do  jury  duty  in  the  courts  thereof;  and  all  jurors  shall 
be  drawn  during  the  sitting  of  the  court  for  the  next  succeeding  term." 
In  the  South  Dakota  district  it  is  provided  by  act  of  1893  that  "all  grand 
and  petit  juries  for  the  circuit  and  district  courts  shall  be  drawn  by  the 
clerk  of  the  circuit  court,  and  all  grand  and  petit  jurors  summoned  for 
service  in  each  division  shall  be  residents  of  such  division."2 

[i]     Vermont. 

By  R.  S.  §  807  it  is  provided  that  "the  clerk  of  the  district  court  for 
Vermont  shall  not  cause  a  petit  jury  to  be  summoned  or  returned  to  any 
session  in  which  there  shall  appear  to  be  no  issue  proper  for  trial  by  jury, 
unless  by  special  order  of  the  judge." 

19 Act  June  16,  1906,  c.  3335,  §  13,  2Act  Nov.  3,  1893,  chap.  10,  §  6, 
34  Stat.  275.  28  Stat.  5,  U.  S.  Comp.  Stat.  1901* 

20 Act  June  30,  1902,  c.  1335,  §  3,    p.  412. 
32  Stat.  549,  U.  S.  Comp.  Stat.  1901, 
p.  108. 
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CHAPTEK  53. 

WITNESSES. 

§  1735.  Competency  of  witnesses  in  Federal  courts — State  laws  followed. 

§  1736.  Persons  convicted  of  perjury  incompetent  witnesses. 

§  1737.  Defendants  in  criminal  cases  as  witnesses. 

§  1738.  No  person  compelled  to  be*  witness  against  himself. 

§  1739.  Right  of  accused  as  to  witnesses  in  criminal  cases. 

§  1740.  Testimony  before  Congress  not  to  be  used  in  criminal  proceedings. 

§  1741.  — pleadings,  disclosures,  etc.,  not  to  be  used. 

§  1742.  Subpoenas  for  witnesses  in  another  district. 

§  1743.  Summoning  and  attendance  of  government  witnesses. 

§  1744.  Witnesses  for  indigent  defendants — payment  of  fees. 

§  1745.  Recognizances  of  witnesses  in  criminal  cases. 

§  1746.  — how  taken  in  Vermont. 

§  1747.  — on   application    of    district    attorney — commitment    for    want 

thereof. 

§  1748.  Subpoenas  to  witnesses  in  patent  cases. 

§  1749.  — penalty  for  failure  or  refusal  to  testify. 

§  1750.  Taking  testimony  of  witnesses  for  use  in  foreign  country. 

§  1751.  — privilege  of  witness  in  such  cases. 

§  1752.  — penalty  for  refusal  or  neglect  to  testify. 

§  1753.  — fees  and  mileage  of  witnesses  testifying. 

§  1754.  Bankruptcy- — attendance  of  witnesses  outside  the  State. 

§  1755.  Punishment  of  recalcitrant  witnesses. 

§  1735.     Competency  of  witnesses  in  Federal  courts — State  laws 
followed. 

The  competency  of  a  witness  to  testify  in  any  civil  action,  suit 
or  proceeding  in  the  courts  of  the  United  States  shall  be  determined 
by  the  laws  of  the  State  or  Territory  in  which  the  court  is  held.[aMel 
R.    S.  §  858,  as  amended  June  29,  1906,  c.  3608',  34  Stat.  618. 

[a]     The  section  prior  to  amendment. 

Prior  to  the  above  amendment  the  section  read  as  follows:  "In  the 
courts  of  the  United  States  no  witness  shall  be  excluded  in  any  action  on 
account  of  color,or  in  any  civil  action  because  he  is  a  party  to  or  inter- 
ested in  the  issue  tried;  provided,  that  in  actions  by  or  against  executors, 
administrators  or  guardians,  in  which  judgment  may  be  rendered  for  or 
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against  them,  neither  party  shall  be  allowed  to  testify  against  the  other, 
as  to  any  transaction  with  or  statement  by  the  testator,  intestate  or  ward, 
unless  called  to  testify  thereto  by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court.  In  all  other  respects  the  laws  of  the  State  in  which 
the  court  is  held  shall  be  the  rules  of  decision  as  to  the  competency  of 
witnesses  in  the  courts  of  the  United  States  in  trials  at  common  law,  and 
in  equity  and  admiralty."  While  all  the  cases  set  forth  in  the  following 
notes  to  this  section  arose,  prior  to  the  above  amendment  they  may  be 
of  aid  to  the  practitioner  in  interpreting  the  amended  section. 

[b]  —  effect  in  general. 

The  statute  is  a  remedial  one,  intended  to  remove  technical  disqualifica- 
tions in  the  common-law  rules  of  evidence  and  should  be  liberally  con- 
strued.! Except  as  to  those  named  in  the  proviso  all  parties  are  put  on  an 
equality  with  all  other  parties,2  whether  interested  or  not.3  The  statute 
is  not  permissive  merely  and  under  it  one  party  may  compel  the  other  to 
testify.*  But  a  party'  to  a  Federal  action  at  law  cannot  be  examined  at 
the  instance  of  the  other  party  before  trial.  5  It  does  not,  however,  effect 
the  exclusion  of  the  testimony  of  a  husband  or  wife  on  the  grounds  of  pub- 
lic policy.6  But  in  bankruptcy  a  creditor,  although  the  wife  of  the  bank- 
rupt, is  a  competent  witness. 7 

[c]  —  to  what  courts  and  actions  applicable. 

While  this  section  applies  to  the  courts  of  the  district  of  Columbia,!* 
it  does  not  apply  to  the  Territorial  courts.il  The  rules  followed  in  the 
Court  of  Claims  regarding  witnesses,!  2  are  given  elsewhere.  By  the  first 
clause  of  the  section  all  actions,  both  civil  and  criminal,  are  included, 
but  the  second  clause  is  in  terms  restricted  to  civil  actions  only.  14  The 
disability  of  defendants  in  criminal  actions  as  witnesses  has  been  re- 
moved.16 The  phrase  "civil  actions"  includes  all  judicial  controversies  in 
which  the  rights  of  property  are  involved,  whether  between  private  parties 

lUnited  States  v.  Clark,  96  U.  S.        7ln  re  Richards,  10  Chi.  Leg.  News. 

37,  24  L.  ed.  696;   Texas  v.   Chiles,  275,  20  Fed.  Cas.  No.  11,770. 

21  Wall.  488,  22  L.  ed.  650.  loPage  v.  Burnstine,  102  U.  S.  654, 
2Lowrey  v.  Kusworm,  66  Fed.  539.  26  L.  ed.  268. 

sOornett  v.  Williams,  20  Wall.  226,  nCorbus    v.   Leonhardt,    114   Fed. 

22  L.  ed.  254;  Kerr  v.  Modern  Wood-  10,  51  C.  C.  A.  636;  Good  v.  Martin, 
men,  etc.  117  Fed.  533,  54  C.  C.  A.  S5  TJ.  S.  90,  24  L.  ed.  341;  Clinton 
655.  v.  Englebrecht,   13  Wall.  434,  20  L. 

^Texas  v.  Chiles,  21  Wall.  488,  22  ed.  659.     Under  the  amended  section 

L.  ed.  650;   Railroad  Co.  v.  Pollard,  however  the   territorial   laws   as   to 

22  Wall.  350,  22  L.  ed.  879;  Lowrey  competency   of   witnesses   are   to   be 

v.  Kusworm,  66  Fed.  540.  followed. 

SEaston  v.  Hodges,  7  Bias.  326,  Fed.        !2See  ante,  §  1461. 
Cas.  No.  4,258.  i^Logan  v.  United  States,  144  U, 

BHopkins  v.  Grimshaw,   165  U.  8.  S.   300,    36   L.   ed.  442,   12   Sup.  Ct. 

349,  41  L.  ed.  740,  17  Sup.  Ct.  Rep.  Rep.  617.     See  also,  Green  v.  United 

401 ;  Lucas  v.  Brooks,  18  Wall.  436,  States,  9  Wall.  658,  19  L.  ed.  806. 
21  L.  ed.  779.  isSee  post,  §  1737. 
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or  such  parties  and  the  government.^  A  proceeding  by  habeas  corpus  is 
within  the  meaning  of  the  term,i7  as  is  also  a  seizure  of  property  for 
violation  of  the  internal  revenue  law  and  the  controversy  arising  upon  a 
claim  interposed  thereto  by  a  third  party.18 

[d]  —  suits  by  or  against  executors,  administrators,  etc. 

The  proviso  of  the  above  section  as  to  the  competency  of  the  parties 
to  testify  in  actions  by  or  against  executors,  administrators  or  guardians 
has  no  relation  to  criminal  cases.i  Neither  does  it  apply  to  the 
proof  of  a  debt  against  an  estate  in  bankruptcy,  which  is  a  proceeding 
in  rem  solely,  2  nor  to  an  action  by  an  interested  party  against  the  heirs 
at  law,3  nor  where  the  executor  is  a  mere  nominal  party.*  The  executor, 
administrator  or  guardian  must  be  a  party  to  the  record  in  order  to  bring 
the  case  under  the  proviso.5  But  tl*e  fact  that  a  party  complainant  has 
executed  an  assignment  of  all  his  interest  to  his  wife  and  has  ordered  the 
clerk  of  the  court  that  his  interest  in  the  case  be  marked  for  her  use,  does 
not  effect  his  position  as  a  party  on  the  record.  6  If  the  testimony  was 
competent  at  the  time  of  its  taking  it  is  not  effected  under  the  statute  by 
the  fact  that  the  witness  has  died  and  his  administator  is  carrying  on  the 
suit.  7 

The  phrase  "unless  required  to  testify  thereto  by  the  court"  applies 
alike  to  common-law  actions  and  suits  in  equity.8  Either  party  may 
present  an  application  to  be  required  to  testify  by  the  courts  but  such 
application  will  not  be  granted  except  in  special  eases  where  it  would  be 
a  great  hardship  not  to  allow  such  witness  to  testify.  10 

[e]  —  State  laws  as  rules  of  decison. 

Prior  to  the  amendment  of   19061*  state  statutes   and  decisions   upon 

i6Green  v.  United  States,  9  Wall.  Rep.  219;  Berry  v.  Sawyer,  19  Fed. 

655,  19  L.  ed.  806;  United  States  v.  286. 

Ten   Thousand  Cigars,   Woolw.    123,        «De  Roux  v.  Gtfrard,  112  Fed.  97, 

Fed.  Cas.  No.  16,451.  50  C.  C.  A.  139. 

1'In  re  Reynolds,  Fed.  Cas.  No.  'Sheidley  v.  Aultman,  18  Fed.  666. 
11,721.  sRobinson  v.  Mandell,  3  Cliff.  169, 

isUnited  States  v.  Ten  Thousand  Fed.  Cas.  No.  11,959. 
Cigars,   Woolw.    123,   Fed.    Cas.    No.        sidem. 
16,451.  JOEslava    v.    Mazaugo,    1    Woods, 

lLogan  v.  United  States,  144  U.  S.  6-23,   Fed.   Cas.   No.   4,527. 
263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep.        "King  v.  Worthington,  104  U.  S. 

617.  44,  26  L.  ed.  652;  Connecticut,  etc. 

2ln   re   Merrill,  9    Ben.  165,  Fed.  Ins.  Co.  v.  Shaefer,  94  U.  S.  457,  24  L. 

Cas.  No.  9,466.  ed.  251;  White  v.  Wansey,  116  Fed. 

3Fitzpatriok  v.  Graham,   122  Fed.  345,  53  C.  C.  A.  634;  De  Beaumont 

403,  58  C.  C.  A.  ©19.  v.  Webster,  81  Fed.  535,  26  C.  C.  A. 

iRussell  v.  Russell,  129  Fed.  441.  494;  Morris  v.  Norton,  75  Fed.  912, 

6Potter  v.  Chicago,  etc.  Bank,  102  21  C.  C.  A.  553 ;  Stephens  v.  Bernays, 

U.  S.  163,  26  L.  ed.  Ill;  Mononga-  42  Fed.  488;  Crawford  v.  Moore,  28 

hela,   etc.   Bank  v.  Jacobus,   109   U.  Fed.  824;  Rice  v.  Martin,  8  Fed.  476, 

S.   275,   27    L.   ed.   935,   3   Sup.   Ct.  7  Sawy.  337. 
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matters  in  which  the  section  itself  provided  the  rule,  were  not  controlling,!  5 
though  the  competency  of  the  witnesses  in  all  other  respects  was  deter- 
mined by  State  law.i* 

Jf  ]  —  waiver  of  incompetency. 

An  objection  to  the  competency  of  a  witness  is  waived  where  such  ob- 
jection was  not  made  at  the  time  the  witness  was  sworn  nor  at  any  time 
during  trial.' 

§  1736.     Persons  convicted  of  perjury  incompetent  witnesses. 

Every  person  [i.  e.  who  is  guilty  of  perjury]  .  .  .  shall, 
moreover,  hereafter  be  incapable  of  giving  testimony  in  any  court 
of  the  United  States  until  such  time  as  the  judgment  against  him  is 
reversed. 

Part  of  R.  S.  §  5392,  TJ.  S.  Comp.  Stat.  1901,  p.  3653. 

The  omitted  portion  of  the  above  section  defines  the  crime  of  perjury 
and  prescribes   the  punishment   therefor. 

§  1737.     Defendants  in  criminal  cases  as  witnesses. 

In  the  trial  of  all  indictments,  informations,  complaints,  and 
other  proceedings  against  persons  charged  with  the  commission 
of  crimes,  offenses,  and  misdemeanors  in  the  United  States  courts, 
territorial  courts,  and  courts-martial,  and  courts  of  inquiry,  in 
any  State  or  Territory,  including  the  District  of  Columbia,  the 
person  so  charged  shall,  at  his  own  request,  but  not  otherwise,  be 
a  competent  witness. M  And  his  failure  to  make  such  request  shall 
not  create  any  presumption  against  him.cb:l 

Act  March  16,  1878,  c.  37,  20  Stat.  30,  U.  S.  Comp.  Stat.  1901,  p.  660. 

[a]     Defendant  may  testify  at  his  own  request. 

The  above  provision  frees  the  defendant  from  his  common -law  dis- 
ability and  makes  him  a  competent  witness  when  he  so  requests.6  It  ap- 
plies to  cases  where  several  defendants  are  indicted  together  so  as  to 
make  each  of  them  competent  to  testify; i  but  it  does  not  confer  any 
peculiar  exemption  and  hence  the  credibility  of  the  defendants  statements 

isTravis  v.  Nederland,  etc.  Ins.  Co.  3Bise  v.  United   States,   144  Fed. 

104  Fed.  486,  43  C.  C.  A.  653.    See  374— (C.  C.  A.) 

De   Beaumont  v.    Webster,    71    Fed.  sTJnited  States  v.  Hollis,  43  Fed. 

226.  248;   Wolf  son  v.  United  States,   101 

i6GoodiWin  v.  Fox,  129  U.  S.  601,  Fed.  430,  102  Fed.  134,  41  C.  C.  A. 

32  L.  ed.  805,  9  Sup.   Ct.  Rep.  367.  422. 

See    Scamroon   v.    Hobson,    1    Hask.  'Wolfson  v.  United  States,  101  Fed. 

406,  Fed.  Cas.  No.  12,434.  430,  102  Fed.  134,  41  C.  C.  A.  422. 
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may  be  attacked,s  or  he  may  be  disqualified  by  proof  of  the  commission 
of  an  infamous  crime. 9  It  would  be  improper  for  the  goverment  to  call 
upon  a  defendant  to  testify  in  the  absence  of  any  request  by  him.io 

[b]     No  presumption  in  failure  to  testify. 

The  fact  that  the  defendant  fails  to  testify  creates  no  presumption 
against  him,  and  it  is  error  to  allow  unfavorable  comment  on  that  fact  to  be 
addressed  to  the  jury.  12  Where,  however,  the  proceedings  are  not  criminal, 
failure  of  the  defendants  to  testify  in  their  own  behalf,  and  explain 
doubtful  matters  may  be  commented  upon  and  used  to  their  disad- 
vantage, is 

§  1738.     No  person  compelled  to,  be  witness  against  himself. 

No  person  .  .  .  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself. [a]-m 

Part  of  Fifth  Amendment,  United  States  Constitution. 

[a]     In  general — what  constitutes  compulsion. 

The  Fifth  Amendment  is  given  in  full  in  a  preceding  chapter  of  this 
Code. i?  While  this  provision  applies  only  to  criminal  cases,is  the  term 
"criminal  case"  is  to  be  given  a  broad  construction.! 9  Thus,  a  civil  suit 
to  recover  a  penalty  for  violating  labor  laws  is  criminal  in  its  nature  and 
the  defendant  may  refuse  to  testify.  20  So  also  a  proceeding  to  forfeit  a 
person's  goods  for  an  offense  against  the  laws,  though  civil  in  its  nature, 
is  within  the  meaning  of  the  provision.i  The  criminal  prosecution  to  which 
the  witness  may  be  liable,  includes  not  only  one  pending,  but  also  any 
that  might  thereafter  be  brought.2  It  is  not  confined  to  hearings  on  an 
indictment,  but  extends  to  proceedings  in  bankruptcy^  and  before  a  grand 
jury,*  and  it  includes  not  only  defendants,  but  all  witnesses.B  A  witness 
cannot,  however,  refuse  to  testify  merely  on  the  ground  that  his  testimony 

sReagan  v.  United  States,  157  U.  1 9  Counselman  v.  Hitchcock,  142  U. 

S.   301.   39  L.   ed.   709,    15   Sup.    Ct.  S.  563,  35  L.  ed.   1110,  12   Sup.   Ct. 

Rep.  610.  Rep.   195. 

9United   States  v.  Hollis,   43  Fed.  2  0Lees  v.  United  States,  150  U.  S. 

248.  480,  37  L.  ed.  1150,  14  Sup.  Ct.  Rep. 

lOWolifson    v.    United    Stages,    101  163. 

Fed.  430,  102  Fed.   134,  41  C.  C.  A.  iBoyd  v.  United  States,  116  U.  S. 

422.     See   5th   Amend,   U.   S.   Const.  616,  29  L.  ed.  746,  6  Sup.   Ct.  Rep. 

i2Wilson  v.  United  States,  149  U.  524. 

S.  60,  37  L.  ed.  650,  13  Sup.  Ct.  Rep.  2In  re  Hess,  134  Fed.  111. 

765;  McKnight  v.  United  States,  115  Hv.  re  Rosser,  96  Fed.  308,  see  also 

Fed.  983,  54  C.  C.  A.  358.  In  re  Hark,  136  Fed.  986.   A  bankrupt 

i3United  States  v.  Lee  Huen,   118  pleading  incriminating  entries  should 

Fed.  442.  be  required  to  produce  books  to  de- 

I'Ante,  §  1571.  termine    fact   of   incrimination.      In 

isEx   parte   Meador,    1    Abb.    317,  re  Hess,  134  Fed.  109. 

Fed.     Cas.     No.     9,375;     Ex     parte  <Brown  v.  Walker.  161  U.  S.  597, 

Strouse,  1  Sawy.  606,  Fed.  Cas.  No.  40  L.  ed.  819,  16  Sup.  Ct.  Rep.  644. 

13.548;   In  re  Phillips,   10  Int.  Rev.  5United  States  v.  Kimball,  117  Fed. 

Rec.   107,   Fed.   Cas.   No.   11,097.  156. 
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would  disgrace  him,  nor  on  the  ground  that  the  testimony  would  incrimi- 
nate him  where  the  crime  has  been  barred  by  statute.  6  Nor  can  the  privi- 
lege be  claimed  till  the  witness  is  sworn.7 

The  seizure  or  compulsory  production  of  a  man's  private  papers  to  be 
used  against  him  is  equivalent  to  compelling  him  to  be  a  witness  against 
himself,  s  Where,  however,  defendants  were  subpoenaed  to  appear  before 
a  grand  jury  and  testify,  before  any  complaint  had  been  brought  against 
them,  and  having  time  before  appearing  to  consult  counsel,  stated  that  they 
were  willing  to  testify,  they  were  not  "compelled"  within  the  meaning  of  the 
above  provision.9  It  is  for  the  judge  and  not  witness  to  decide  whether, 
under  all  the  circumstances,  the  answer  will  tend  to  incriminate. io  The 
benefit  of  immunity  granted  by  this  section  is  personal!!  and  extends  only 
to  the  witness  and  he  cannot  set  it  up  in  behalf  of  any  other  person  or 
corporation.  12  The  fact  that  the  immunity  granted  by  a  Federal  statute 
does  not  extend  to  prosecutions  in  a  State  court,  gives  a  witness  no  right 
to  refuse  to  testify. is 

[b]     Immunity  statutes  and  Fifth  Amendment. 

In  view  of  this  amendment,  a  statute  to  be  valid  must  afford  complete 
immunity  from  future  prosecution  for  offenses  to  which  criminal  prosecu- 
tions relate.  1'  Hence  no  statute  which  leaves  a  witness  subject  to  prosecu- 
tion after  answering  incriminating  questions  can  evade  the  guaranty  of 
the  amendment.  18  So  the  provision  of  the  Revised  Statutes  that  evi- 
dence of  a  witness  shall  not  be  used  against  him  in  a  subsequent  criminal 
prosecution  19  does  not  take  away  the  constitutional  right  of  the  defendant 
to  refuse  to  testify  since  that  provision  does  not  supply  a  complete  pro- 
tection^ o  Nor  is  complete  protection  supplied  by  the  bankruptcy  act 
which  provides  that  no  testimony  given  by  the  bankrupt  shall  be  offered 
in  evidence  against  him  in  any  criminal  proceeding,  even  if  applicable  in 
favor  of  a  witness  other  than  the  bankrupt,  and  hence  the  immunity 
granted  by  the  amendment  still  remains  to  the  witness. 2  But  the  im- 
munity granted  to  witnesses  under  the  anti-trust  act  by  an  act  of  1903! 

sUnited  States  v.  Kimball,  117  Fed.  i3Hale   v.   Henkel,   201    U.   S.  43, 

156.  50  L.  ed.  652,  26  Sup.  Ct.  Rep.  370. 

'Idem.  i7Counselman  v.  Hitchcock,  142  U. 

sBoyd  v.  United  States,  116  U.  S.  S.  586,  35  L.  ed.  1110,  12  Sup.  Ct. 

616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  Rep.  196. 

524.    And  see  In  re  Pacific  Ry.  Com-  I81dem. 

mission,  32     Fed.  267,  12  Sawy.  559;  i9See  ante,  §  1741. 

In  re  Kanter,   117   Fed.  356;   In  re  2<>Counselman  v.  Hitchcock,  142  U. 

Hess,  134  Fed.  111.  S.  585,  35  L.  ed.  1110,  12  Sup.  Ct. 

9United  States  v.  Kimball,  117  Fed.  Rep.  195;  Foot  v.  Buchanan,  113  Fed. 

156.  156. 

"Foot  v.  Buchanan,  113  Fed.  156.  2ln    re    Feldstein,    103    Fed.    269. 

nin  re  Knickerbocker,  etc.  Co.  136  See  also,  In  re  Hess,  134  Fed.  109. 

Fed.  906.  3Hale  v.  Henkel,  201  U.  S.  43,  50 

i2Hale  v.  Henkel,  201  U.  S.  43,  50  L.   ed.   652,    26   Sup.   Ct.   Rep.   370; 

L.    ed.   652,    26    Sup.    Ct.    Rep.    370.  Nelson  v.   United  States,  201  U.  S. 

See  also,  In  re  Pooling,  Freights,  115  92,  50  L.   ed.  673,  26  Sup.  Ct.  Rep. 

Fed.   588.  358. 
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and  under  the  interstate  commerce  act  of  1893,  deprives  them  of  their  right 
of  refusal  to  answer  under  this  section,  i  The  latter  act,  however,  grants 
immunity  to  witnesses  only  in  cases  arising  under  the  act  of  1887,  regu- 
lating interstate  commerce,  and  hence  witnesses  in  cases  arising  under 
the  act  of  1890,  which  protects  trade  and  commerce  against  unlawful  re- 
straints, are  entitled  to  the  immunity  granted  under  this  section.5 

§  1739.     Right  of  accused  as  to  witnesses  in  criminal  cases. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
.     .     .     to  be  confronted  with  the  witnesses  against  him;  to  have 
compulsory  process  for  obtaining  witnesses  in  his  favor. 
Part  of  Sixth  Amendment,  United  States  Constitution. 

The  term  "criminal  prosecution,"  as  used  in  the  above  amendment,  hau 
a  much  narrower  meaning  than  "criminal  case,"  as  used  in  the  fifth  amend- 
ment, and  means  a  criminal  prosecution  against  a  person  who  is  accused 
and  who  is  to  be  tried  by  a  petit  jury. 9  But  an  action  brought  by  the 
United  States  to  obtain  goods  alleged  to  be  forfeited  under  the  revenue 
laws  is  not  such  a  criminal  prosecution.10 

§  1740.  Testimony  before  Congress  not  to  be  used  in  criminal 
proceedings. 
No  testimony  given  by  a  witness  before  either  house,  or  before 
any  committee  of  either  house  of  Congress,  shall  be  used  as  evi- 
dence in  any  criminal  proceeding  against  him  in  any  court,  except 
in  a  prosecution  for  perjury  committed  in  giving  such  testimony. 
But  an  official  paper  or  record  produced  by  him  is  not  within  the 
said  privilege. 

R.  S.  §  859,  U.  S.  Comp.  Stat.  1901,  p.  660. 

The  commerce  laws  also  provide  immunity  for  witnesses  testifying  in 
proceedings  thereunder.  1 3 

§  1741.  — pleadings,  disclosures,  etc.,  not  to  be  used. 

No  pleading  of  a  party,  nor  any  discovery  or  evidence  obtained 
from  a  party  or  witness  by  means  of  a  judicial  proceeding  in  this 
or  any  foreign  country,  shall  be  given  in  evidence,  or  in  any  manner 
used  against  him  or  his  property  or  estate,  in  any  court  of  the 

<Brown  v.  Walker,  161  U.  S.  593,  195.  See  also  United  States  v.  Pat- 
40  L.  ed.  827,  16  Sup.  Ct.  Pep.  657.  terson,  150  U.  S  69,  37  L.  ed.  1001, 
Ante,  §  1366.  14  Sup.  Ct.  Rep.  21. 

SFoot  v.  Buchanan,  113  Fed.  156.  lOUnited  States  v.  Zucker,  161  U. 

sCounselman  v.  Hitchcock,  142  U.  S.  482,  40  L.  ed.  780,  16  Sup.  Ct.  Rep. 
S.  563,  35  L.  ed.  1114, 12  Sup.  Ct.  Rep.    643. 

13 Ante,  §  1366. 
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United  States,  in  any  criminal  proceeding,  or  for  the  enforcement 
of  any  penalty  or  forfeiture ;  Provided,  That  this  section  shall  not 
exempt  any  party  or  witness  from  prosecution  and  punishment  for 
perjury  committed  in  discovering  or  testifying  as  aforesaid. 
R.  S.  §  860,  U.  S.  Comp.  Stat.  1901,  p.  661. 
The  section  was  originally  enacted  in  1868.H  There  is  a,  somewhat 
similar  provision  as  to  proceedings  under  the  commerce  laws.iB  Its  pro- 
visions afford  no  protection  against  that  use  of  compelled  testimony  which 
consists  in  gaining  therefrom  a  knowledge  of  the  details  of  a  crime  and 
of  sources  of  information  which  may  supply  other  means  of  convicting 
the  witness  or  party.1 6  Hence  it  does  not  take  away  the  privilege 
granted  by  the  fifth  amendment,  and  the  party  may  refuse  to  testify. it 
Pleadings  of  parties  are  allegations  made  by  the  parties  definitely  pre- 
senting the  issues  to  be  tried  and  determined  between  them.  "Discovery 
or  evidence  obtained  from  a  party  or  witness  by  means  of  judicial  pro- 
ceeding" includes  only  facts  or  papers  which  the  party  or  witness  is  com- 
pelled by  subpoena,  interrogatory  or  other  judicial  process  to  disclose 
Hence  testimony  voluntarily  given  or  evidence  voluntarily  produced  are 
not  within  the  meaning  of  the  section,  and  may  be  introduced  against  the 
party  in  a  criminal  case.1 8  Under  this  section  a  party  cannot  be  required 
to  produce  books  and  papers  which  will  subject  him  to  a  penalty.1^ 

§  1742.     Subpoenas  for  witnesses  in  another  district. 

Subpoenas  for  witnesses  who  are  required  to  attend  a  court  of 
the  United  States,  in  any  district,  may  run  into  any  other  district : 
Provided,  That  in  civil  causes  the  witnesses  living  out  of  the  dis- 
trict in  which  the  court  is  held  do  not  live  at  a  greater  distance  than 
one  hundred  miles  from  the  place  of  holding  the  same. 
R.  S.  §  876,  U.  S.  Comp.  Stat.  1901,  p.  667. 

The  above  section  was  originally  enacted  in  1793.2  The  provisions  as 
to  the  examination  of  witnesses  and  issuance  of  subpoena  in  the  Court 
of  Claims  are  given  elsewhere.3  If  »  witness  lives  at  a  distance  of  not 
greater  than  one  hundred  miles  from  the  place  of  trial,  whether  within 
or  without  the  district,  he  may  be  subpoenaed  and  the  other  party  has  a 

"Act  Feb.  26,  1868,  c.  13,  §  1,  15  81  Fed.  845;  Ex  parte  Irvine,  74  Fed. 

Stat.  37.  954. 

15 Ante,  §  1366.  iSTucker  v.  United  States,  151  U. 

isCounselman  v.  Hitchcock,  142  U.  S.  169,  38  L.  ed.  112,  14  Sup.  Ct.  Rep. 

S.  586,  38  L.  ed.   1122,  12  Sup.  Ct.  299. 

Rep.  195.  i  9 Johnson  v.  Donaldson,  3  Fed.  22, 

"Counselman  v.  Hitchcock.  142  U.  18  Blatchf.  287. 

S.  586,   35  L.  ed.  1122,   12   Sup.   Ct.  2Act  Mar.   2,   1793,   e.  22,   §   6,  1 

Eep.   195;   Tucker  v.  United  States,  Stat.  335. 

151  U.  S.  168,  38  L.  ed.  114,  14  Sup.  3See  ante,  §§  1464,  1465. 
Ct.  Rep.  299;  United  States  v.  Bell, 
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right  to  insist  on  his  presence  in  court.*  If  the  witness,  however,  lives 
outside  of  the  district  at  a  greater  distance  than  one  hundred  miles,  he 
cannot  be  subpoenaed  in  a  civil  case,  5  although  his  testimony  may  be  taken 
by  deposition. 6  But  in  criminal  cases  a  subpoena  may  issue  to  one  out- 
side of  the  State.'  In  such  cases  an  attachment  against  the  witness  for 
contempt  should  be  directed  to  the  marshal  of  the  court  issuing  it  and 
not  to  an  officer  in  the  district  or  State  in  which  the  witness  may  be.  8 
Mileage  under  this  section  is  determined  by  the  ordinary,  usual  and 
shortest  route  of  public  travel  and  not  by  a  mathematically  straight  line 
between  the  place  of  residence  and  the  place  of  trial.  9 

§  1743-    Summoning  and  attendance  of  government  witnesses. 

Witnesses  who  are  required  to»attend  any  term  of  a  circuit  or 
district  court  on  the  part  of  the  United  States  shall  be  subpoenaed 
to  attend  to  testify  generally  on  their  behalf,  and  not  to  depart 
the  court  without  leave  thereof,  or  of  the  district  attorney;  and 
under  such  process  they  shall  appear  before  the  grand  or  petit  jury, 
or  both,  as  they  may  be  required  by  the  court  or  district  attorney. 
R.  S.  §  877,  U.  S.  Comp.  Stat.  1901,  p.  667. 

The  above  section  was  originally  enacted  in  1853.13  It  refers  expressly 
to  witnesses  attending  the  circuit  and  district  courts,  and  hence  hearings 
before  commissions  are  not  included.!*  Witnesses  under  the  above  sec- 
tion must  be  summoned  to  testify  not  only  in  the  cause  in  which  the 
subpoena  is  entitled,  but  generally  for  the  United  States  before  the  grand 
or  petit  jury  or  both.  16  But  the  section  should  not  be  construed  to  forbid 
such  subpoenas  from  being  entitled  in  each  cause  in  which  the  wit- 
nesses summoned  under  them  are  to  testify,  for  if  such  subpoenas  are  issued 
generally  without  reference  to  the  cause  in  which  the  witnesses  are  espe- 
cially wanted,  the  accused  has  no  means  of  knowing  with  certainty  who 
are  the  leading  witnesses  against  him,  and  hence  his  constitutional  rights 
are  infringed.16  The  clerk  should  be  officially  informed  by  the  district 
attorney  of  the  discharge  of  the  witnesses,  but  there  is  no  reason  why  the 
discharge  should  be  filed.  17 

*  Smith    v.    Chicago,    etc.    Ry.    38  127,  3  Fed.  Cas.  No.  1,220.    But    see 

Fed.  322.  Parker  v.   Bigler,   1   Fish.  Pat.  Cas. 

5In  re  Hemstreet,    117    Fed.   569;  285,  Fed.  Cas.  No.  10,726. 

Burrow  v.  Kansas,  etc.  R.  R.  54  Fed.  isAct  Feb.  6,  1853,  c.   80,  §  3,  10 

280.     See  Smith  v.  Chicago,  etc.  Ry.  Stat.  169. 

38  Fed.  322.  nPuleston    v.    United    States,    85 

«Smith  v.  Chicago,  etc.  Ry.  38  Fed.  Fed.  575. 

322.     See  post,  §  1761  et  seq.  isUnited  States  v.  Ralston,  17  Fed. 

7See     United     States     v.     Potter,  900. 

Boyce,   U.   S.    Pr.    98,   27    Fed.    Cas.  isUnited  States  v.  Ralston,  17  Fed. 

No.  16,075.  900;   U.   S.   Const.,  6th  Amend.,   see 

sUnited   States    v.    Potter,   Boyce,  ante,  §   1739. 

U.  S.  Pr.  98,  27  Fed.  Cas.  No.  16.075.  "United  States  v.  Taylor,  147  U. 

s Jennings   v.    Menaugh,    118    Fed.  S.   697,   37   L.   ed.   336,    13   Sup.    Ct. 

612;   Ex  parte  Bcebees,  2  Wall.  Jr.  Rep.    479. 
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§  1744.    Witnesses  for  indigent  defendants — payment  of  fees. 

Whenever  any  person  indicted  in  a  court  of  the  United  States 
makes  affidavit,  setting  forth  that  there  are  witnesses  whose  evi- 
dence is  material  to  his  defense;  that  he  cannot  safely  go  to  trial 
without  them;  what  he  expects  to  prove  by  each  of  them;  that 
they  are  within  the  district  in  which  the  court  is  held,  or  within 
one  hundred  miles  of  the  place  of  trial ;  and  that  he  is  not  possessed 
of  sufficient  means,  and  is  actually  unable  to  pay  the  fees  of  such 
witnesses,  the  court  in  term,  or  any  judge  thereof  in  vacation, 
may  order  that  such  witnesses  be  subpoenaed  if  found  within  the 
limits  aforesaid.  In  such  case  the  costs  incurred  by  the  process  and 
the  fees  of  the  witnesses  shall  be  paid  in  the  same  manner  that 
similar  costs  and  fees  are  paid  in  case  of  witnesses  subpoenaed  in 
behalf  of  the  United  States.1 

R.  S.  §  878,  U.  S.  Comp.  Stat.  1901,  p.  668. 

The  above  section  was  orignally  enacted  in  1846.2  It  gives  no  authority 
to  order  subpoenas  for  a  party  against  whom  an  indictment  is  pending 
before  a  grand  jury,  since  such  person  is  not  "indicted  in  a  court  of  the 
United  States,"  as  the  grand  jury  may  or  may  not  find  a  true  bill.3 
Whether  or  not  witnesses  under  this  section  shall  be  summoned,  appar- 
ently rests  with  the  discretion  of  the  court,*  and  the  application  should 
be  made  before  the  trial  begins. 5  Where  the  witness  is  an  officer  of  the 
United  States  he  is  entitled  only  to  his  necessary  expenses. 6  A  deputy 
postmaster  is,  however,  not  such  an  officer  and  hence  the  usual  rule  as  to 
fees  and  costs  prevails.' 

§  1745.    Recognizances  of  witnesses  in  criminal  cases. 

Any  judge  or  other  officer  who  may  be  authorized  to  arrest  and 
imprison  or  bail  persons  charged  with  any  crime  or  offense  against 
the  United  States  may,  at  the  hearing  of  any  such  charge,  require 
of  any  witness  produced  against  the  prisoner,  on  pain  of  imprison- 
ment, a  recognizance,  with  or  without  sureties,  in  his  discretion,  for 
his  appearance  to  testify  in  the  case.  And  where  the  crime  or 
offense  is  charged  to  have  been  committed  on  the  high  seas,  or  else- 
where within  the  admiralty  and  maritime  jurisdiction  of  the  Unit- 

iSee  ante,  §  738.  BCrumpton  v.  United  States,  138 

2Act  Aug.  8,  1846,  c.  98,  §  11,  9  U  S.  364,  34  L.  ed.  960,  11  Sup.  Ct. 

Stat.  74.  Rep.  355. 

sUnited  States  v.  Stewart,  44  Fed.  «In  re  Waller,  49  Fed.  272;  ante, 

483.  §  729. 

*Crumpton  v.   United  States,   138  7In,  re  Waller,  49  Fed.  272. 
U.  S.  364,  34  L.  ed.  960,  11  Sup.  Ct. 
Rep.  355. 
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ed  States,  he    may,  in  his  discretion,  require  a  like  recognizance, 
with  such  sureties  as  he  may  deem  necessary,  of  any  witness  pro- 
duced in  behalf  of  the  accused,  whose  testimony  in  his  opinion  is 
important,  and  is  in  danger  of  being  otherwise  lost. 
E.  S.  §  879,  U.  S.  Comp.  Stat.  1901,  p.  668. 

The  above  provision  may  sometimes  work  great  hardship  and  the  dis- 
charge on  his  own  recognizance  of  a  witness  arrested  and  imprisoned  for 
want  of  bail  has  been  allowed.8 

§  1746.  —  how  taken  in  Vermont. 

In  the  district  of  Vermont,  all  recognizances  of  witness,  taken  bj' 
any  magistrate  in  said  district,  for  their  appearance  to  testify  in 
any  case  cognizable  either  in  the  district  or  circuit  court  thereof, 
shall  be  to  the  circuit  court  next  thereafter  to  be  held  in  the  said 
district. 

R.  S.  §  880,  U.  S.  Comp.  Stat.  1901,  p.  668. 

The  above  section  was  originally  enacted  in  1802.12 

§  1747.  — on  application  of  district  attorney — commitment  for 
want  thereof. 

Any  judge  of  the  United  States,  on  the  application  of  a  district 
attorney,  and  on  being  satisfied  by  proof  that  the  testimony  of 
any  person  is  competent  and  will  be  necessary  on  the  trial  of  any 
criminal  proceeding  in  which  the  United  States  are  parties  or  are 
interested,  may  compel  such  person  to  give  recognizance,  with  or 
without  sureties,  at  his  discretion,  to  appear  to  testify  therein ;  and 
for  that  purpose,  may  issue  a  warrant  against  such  person,  under 
his  hand,  with  or  without  seal,  directed  to  the  marshal  or  other 
officer  authorized  to  execute  process  in  behalf  of  the  United  States, 
to  arrest  and  bring  before  him  such  person.  If  the  person  so  ar- 
rested neglects  or  refuses  to  give  cognizance  in  the  manner  required, 
the  judge  may  issue  a  warrant  of  commitment  against  him,  and  the 
officer  shall  convey  him  to  the  prison  mentioned  therein.  And 
the  said  person  shall  remain  in  confinement  until  he  is  removed  to 

sUnited  States  v.  Lloyd,  4  Blatchf.        12 Act  Apr.  29,  1802,  c.  SI,  2  Stat. 
427,  Fed.  Cas.  No.  15,614.  167. 
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the  court  for  the  purpose  of  giving  his  testimony,  or  until  he  gives 
the  recognizance  required  by  said  judge. 
R.  S.  §  881,  U.  S.  Comp.  Stat.  1901,  p.  669. 

The  above  section  was  carried  into  the  Revised  Statues  from  an  act  of 
1846.K 

§  1748.     Subpoenas  to  witnesses  in  patent  cases. 

The  clerk  of  any  court  of  the  United  States,  for  any  district  or 
Territory  wherein  testimony  is  to  be  taken  for  use  in  any  contested 
case  pending  in  the  Patent-Office,  shall,  upon  the  application  of 
any  party  thereto,  or  of  his  agent  or  attorney,  issue  a  subpoena  for 
any  witness  residing  or  being  within  such  district  or  Territory,  com- 
manding him  to  appear  and  testify  before  any  officer  in  such  district 
or  Territory  authorized  to  take  depositions  and  affidavits,  at  any 
time  and  place  in  the  subpoena  stated.  But  no  witness  shall  be  re- 
quired to  attend  at  any  place  more  than  forty  miles  from  the  place 
where  the  subpoena  is  served  upon  him. 
R.  S.  §  4906,  TJ.  S.  Comp.  Stat.  1901,  p.  3390. 

The  section  was  carried  into  the  Revised  Statutes  from  the  Patent  act 
of  1870.1* 

§  1749.  — penalty  for  failure  or  refusal  to  testify. 

Whenever  any  witness,  after  being  duly  served  with  such  sub- 
poena, neglects  or  refuses  to  appear,  or  after  appearing  refuses  to 
testify,  the  judge  of  the  court  whose  clerk  issued  the  subpoena  may, 
on  proof  of  such  neglect  or  refusal,  enforce  obedience  to  the  process, 
or  punish  the  disobedience,  as  in  other  like  cases.  But  no  witness 
shall  be  deemed  guilty  of  contempt  for  disobeying  such  subpoena, 
unless  his  fees  and  traveling  expenses  in  going  to,  returning  from, 
and  one  day's  attendance  at  the  place  of  examination,  are  paid 
or  tendered  him  at  the  time  of  the  service  of  the  subpoena;  nor 
for  refusing  to  disclose  any  secret  invention  or  discovery  made  or 
owned  by  himself. 

R.  S.  §  4908,  TJ.  S.  Comp.  Stat.  1901,  p.  3390. 

The  section  was  originally  enacted  in  1 '870.1 8  The  proper  form  of  ap- 
plication- to  enforce  obedience  to  »  subpoena  is  a  petition  for  attachment 
for  contempt.iB     But  a,  party  is  not  subject  to  attachment  for  contempt 

"Act  Aug.  8,  1846,  c.  98.  9  Stat.  73.        i«Act  July  8,  1870,  c.  230,  §§  44, 
i«Act  July  8,  1870,  c.  230,  §§  44,    45,  16  Stat.  204. 
45,  16  Stat.  204.  isBrungger  v.  Smith,  49  Fed.  125. 
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on  his  refusal  to  obey  a  subpoena  where  his  traveling  expenses  and  wit- 
ness fee  for  one  day  were  not  tendered  at  the  time  of  the  service  of  the 
subpoena,  even  though  not  demanded. 20 

§  1750.     Taking  testimony  of  witnesses  for  use  in  foreign  coun- 
try. 

The  testimony  of  any  witness  residing  within  the  United  States, 
to  be  used  in  any  suit  for  the  recovery  of  money  or  property  de- 
pending in  any  court  in  any  foreign  country  with  which  the  United 
States  are  at  peace,  and  in  which  the  government  of  such  foreign 
country  shall  be  a  party  or  shall  have  an  interest,  may  be  obtained, 
to  be  used  in  such  suit.  If  a  commission  or  letters  rogatory  to  take 
such  testimony,  together  with  specific  written  interrogatories,  ac- 
companying the  same,  and  addressed  to  such  witness,  shall  have 
been  issued  from  the  court  in  which  such  suit  is  pending,  on  pro- 
ducing the  same  before  the  district  judge  of  any  district  where  the 
witness  resides  or  shall  be  found,  and  on  due  proof  being  made  to 
such  judge  that  the  testimony  of  any  witness  is  material  to  the 
party  desiring  the  same,  such  judge  shall  issue  a  summons  to  such 
witness  requiring  him  to  appear  before  the  officer  or  commissioner 
named  in  such  commission  or  letters  rogatory,  to  testify  in  such 
suit.  And  no  witness  shall  be  compelled  to  appear  or  to  testify 
under  this  section  except  for  the  purpose  of  answering  such  inter- 
rogatories so  issued  and  accompanying  such  commission  or  letters : 
Provided,  That  when  counsel  for  all  the  parties  attend  the  exami- 
nation, they  may  consent  that  questions  in  addition  to  those  ac- 
companying the  commission  or  letters  rogatory  may  be  put  to  the 
witness,  unless  the  commission  or  letters  rogatory  exclude  such  ad- 
ditional interrogatories.  The  summons  shall  specify  the  time  and 
place  at  which  the  witness  is  required  to  attend,  which  place 
shall  be  within  one  hundred  miles  of  the  place  where  the  witness 
resides  or  shall  be  served  with  such  summons. 
R.  S.  §  4071,  U.  S.  Comp.  Stat.  1901,  p.  2763. 

§  1751.  —  privilege  of  witness  in  such  cases. 

No  witness  shall  be  required,  on  such  examination  or  any 
other  under  letters  rogatory,  to  make  any  disclosure  or  discovery 
which  shall  tend  to  criminate  him  either  under  the  laws  of  the  State 

2  0In  re  Boeshore,  125  Fed.  652. 
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or  Territory  within  which  such  examination  is  had,  or  any  other, 
or  any  foreign  state. 

R.  S.  §  4072,  U.  S.  Comp.  Stat.  1901,  p.  2764. 

§  1752.  —  penalty  for  refusal  or  neglect  to  testify. 

If  any  person  shall  refuse  or  neglect  to  appear  at  the  time 
and  place  mentioned  in  the  summons  issued,  in  accordance  with 
section  forty  hundred  and  seventy-one,1  or  if  upon  his  appearance 
he  shall  refuse  to  testify,  he  shall  be  liable  to  the  same  penalties 
as  would  be  incurred  for  a  like  offense  on  the  trial  of  a  suit  in  the 
district  court  of  the  United  States. 

R.  S.  §  4073,  U.  S.  Comp.  Stat.  1901,  p.  2764. 

Provision  for  compelling  the  testimony  of  witnesses  in  such  a  case  are 
contained  in  R.  S.  §  875.2 

§  1753.  — fees  and  mileage  of  witnesses  testifying. 

Every  witness  who  shall  so  appear  and  testify  shall  be  allowed, 
and  shall  receive  from  the  party  at  whose  instance  he  shall  have 
been  summoned,  the  same  fees  and  mileage  as  are  allowed  to 
witnesses  in  suits  depending  in  the  district  courts  of  the  United 
States. 

R.  S.  §  4074,  U.  S.  Comp.  Stat.  1901,  p.  2764. 

§  1754.    Bankruptcy — attendance  of  witnesses  outside  the  State. 

No  person  [i.  e.  in  bankruptcy  cases]  shall  be  required  to  attend 
as  a  witness  before  a  referee  at  a  place  outside  of  the  State  of  his 
residence,  and  more  than  100  miles  from  such  place  of  residence, 
and  only  in  case  his  lawful  mileage  and  fee  for  one  day's  atten- 
dance shall  be  first  paid  or  tendered  to  him. 

Part  of  div.  4,  §  41,  act  July  1,  1898,  u.  541,  30  Stat.  556,  U.  S.  Comp. 
Stat.  1901,  p.  3437. 

The  above  provision  limits  rather  than  enlarges  the  previous  section  of 
this  Code.s  Its  meaning  is  that  if  a  person  lives  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  hearing  before  the  referee,  or 
outside  of  the  State,  he  cannot  be  summoned  as  a  witness.? 

lAnte,  §  1750.  7In  re  Cole,  133  Fed.  414;  In  re 

2Post,  §  1774.  Hemstreet,  117  Fed.  568. 

«In  re  Cole,  133  Fed.  414. 
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§  1755.     Punishment  of  recalcitrant  witnesses- 

The  Federal  courts  are  empowered  to  punish  contempts  commit- 
ted in  their  presence,  and  disobedience  of  their  orders,  etc.,  by  wit- 
nesses.8 Under  this  power  they  may  deal  with  witnesses  improperly 
refusing  to  testify  or  produce  evidence.  In  addition  there  are 
particular  provisions  for  dealing  with  witnesses  refusing  to  give 
evidence  on  deposition  or  letters  rogatory.9 
Author's  section. 

sAnte,  §  807. 

»Poat,  §§  1768,  1772,  1774. 
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CHAPTEE  54. 

EVIDENCE. 

§  1759.  Cross  references. 

§  1760.  Kules  of  evidence  in  criminal  cases. 

§  1761.  Depositions  de  bene  esse. 

§  1762.  Mode  of  taking  depositions  de  bene  esse. 

§  1763.  Order  for  production  of  books  and  writings  in  actions  at  law. 

§  1764.  Transmission  to  court  of  deposition  de  bene  esse. 

§  1765.  Deposition  by  dedimus  potestatem  and  in  perpetuam. 

§  1766.  When  deposition  in  perpetuam  admissible. 

§  1767.  Taking  deposition  under  dedimus — compelling  testimony. 

§  1768.  Compelling  production  of  books,  etc.  under  dedimus. 

§  1769.  — rights  of  witness  as  to  distance  and  fees. 

§  1770.  Depositions  in  District  of  Columbia  for  suits  elsewhere. 

§  1771.  — when  summons  to  witness  will  issue. 

§  1772.  — manner  of  taking  and  transmitting  deposition — penalty  for  re- 
fusal to  testify. 

§  1773.  — fee  of  witnesses. 

§  1774.  Letters  rogatory  from  and  to  foreign  countries. 

§  1775.  Notaries  may   take  depositions,  etc.,  for   use  in  Federal  courts- 

§  1776.  Depositions  may  be  taken  according  to  State  law. 

§  1777.  Copies  of  department  records  and  papers  as  evidence. 

§  1778.  Copies  of  records  in  office  of  Solicitor  of  Treasury. 

§  1779.  Copies  of  papers,  etc.,  in  office  of  Indian  Commissioner. 

§  1780.  Comptroller  of  Currency's  instruments,  etc.,  and  copies  of  records- 

§  1781.  Organization  certificates  of  national  banks  as   evidence. 

§  1782.  Transcripts  from  books,  etc.,  of  Treasury  as  evidence. 

§  1783.  — how  transcript  should  be  certified. 

§  1784.  — transcripts  in  indictments  for  embezzling  public  moneys. 

§  1785.  Copies  of  returns  in  returns  office  of  Interior  Department. 

§  1786.  Copies  of  postoffice  records  as  evidence  against  postmasters,  etc. 

§  1787.  What  shall  be  sufficient  evidence  of  demand  on  postmaster. 

§  1788.  Copies  and  exemplification  of  General  Land  Office  records. 

§  1789.  — duty  of  Commissioner  of  General  Land  Office  regarding  same. 

§  1790.  — exemplification  by  him  as  evidence. 

§  1791.  Registers  and  receivers  transcripts  of  Land  Office  records  as  evi- 
dence. 

§  1792.  Original  papers  in  Land  Office  as  evidence. 
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S  1793.  Copies  of  General  Land  Office  papers  made  by  recorder,  as  evi- 
dence. 

§  1794.  Copies  of  records,  etc.,  of  Patent  Office. 

§  1795.  — copies  of  foreign  latters  patent. 

§  1796.  — printed  copies  of  specifications  and  drawings  of  patents. 

§  1797.  Copies  of  Patent  Office  trademark  papers  as  evidence. 

§  1798.  Extracts  from  journals  of  Congress  as  evidence. 

§  1799.  Copies  of  records,  etc.,  in  offices  of  United  States  consuls,  etc. 

§  1800.  Records  certified  from  circuit  to  district  court  in  certain  States. 

§  1801.  Transcribed  records  in  North  Carolina. 

§  1802.  Copies  of  judicial  records — lost  records  and  restoration  thereof. 

§  1803.  Legislative  and  judicial  records  of  States  and  Territories  as  evi- 
dence. ^ 

§  1804.  — other  State  and  Territorial  records. 

§  1805.  — secondary  proof  of  State  court  records  where  certified  copies 
refused. 

§  1806.  Copies  of  foreign  records,  etc. — land  titles. 

§  1807.  Judicial  notice  of  seal  of  Secretary  of  Commerce  and  Labor. 

§  1808.  Evidence   of  United  States   statutes. 

§  1809.  Richardsons'  Supplement  to  Revised  Statutes  as  evidence. 

§  1810.  — further  supplement  as  evidence. 

§  1811.  Statutes  at  large  as  evidence. 

§  1812.  — later  provision. 

§  1813.  Certified  copies  of  bankruptcy  referees  proceedings  and  papers  as 
evidence. 

§  1814.  Commerce  commission's  reports  as  evidence. 

§  1759.     Cross  references. 

The  chapters  dealing  specifically  with  equity  admiralty  and  com- 
mon law  procedure,  contain  discussion  of  the  principles  governing 
mode  of  proof  in  such  causes  in  the  Federal  courts.1 
Author's  section. 

§  1760.    Rules  of  evidence  in  criminal  cases. 

The  laws  of  evidence  in  criminal  cases  in  the  Federal  courts  are 
those  that  existed  in  the  States  when  the  judiciary  act  was  adopted 
in  1789,  as  modified  by  subsequent  acts  of  Congress. 
Author's  section. 

This  has  been  repeatedly  affirmed  by  the  courts.  3     The  provision  of  the 

lAnte,   §§   1036,   1281,  917.  Brown,   1   Sawy.  531,  Fed.  Cas.  No. 

3United   States   v.   Reid,    12  How.  14,671;    United    States  v.    Baugh,    1 

363,  13  L.  ed  1023;  Logan  v.  United  Fed.   788,   4   Hughes   501;    Erwin   v. 

States,  144  U.  S.  301,  36  L.  ed.  442,  United  States,  37  Fed.  488,  2  L.R.A. 

12  Sup.  Ct.  Rep.  629;  United  States  229;   United  States  v.  Coppersmith, 

v.  Shepard,  1  Abb.   (U.  S.)  431,  Fed.  4  Fed.  205,  2  Flip.  546. 
Cas.    No.    16,273;    United    States    v. 
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judiciary  act  of  1789,  now  R.  S.  §  721,*  making  State  laws  rules  of  deci- 
sion in  common-law  cases,  does  not  apply  to  criminal  offenses.5  Hence  the 
competency  of  a  witness  to  testify  in  a  murder  case  cannot  be  determined 
by  State  law.s  Federal  statutes  creating  the  offense  of  larceny  cannot  be 
enforced  according  to  State  law,  t  and  the  Federal  court  must  resort  to  com- 
mon law  for  the  definition  of  murder.* 

§  1761.    Depositions  de  bene  esse. 

The   testimony   of    any   witness   may  be   taken   in   any   civil 
cause**1"1*3  depending  in  a  district  or  circuit  court  by  deposition 
de  bene  esse,M  when  the  witness  lives  at  a  greater  distance  from 
the  place  of  trial  than  one  hundred  miles, t*Me]  or  is  bound  on  a 
voyage  to  sea,  or  is   about  to  go   out   of  the  United   States,  or 
out   of   the    district   in   which  the    case   is   to  be  tried,  and  to 
a  greater  distance  than  one   hundred   miles   from  the   place   of 
trial,   before   the   time   of   trial,   or   when   he  is  ancient  and  in- 
firm.   The  deposition  may  be  taken  before   any  judge   of   any 
court  of  the  United  States,  or  any  commissioner  of  a  circuit  court, 
or  any  clerk  of  a  district  or  circuit  court,  or  any  chancellor,  justice, 
or  judge  of  a  Supreme  or  a  superior  court,  mayor  or  ehief  magis- 
trate of  a  city,  judge  of  a  county  court  or  court  of  common  pleas 
of  any  of  the  United  States,  or  any  notary  public,  not  being  of 
counsel  or  attorney  to  either  of  the  parties,  nor  interested  in  the 
event  of  the  cause.1*3     Eeasonable  notice161  must  first  be  given  in 
writing  by  the  party  or  his  attorney  proposing  to  take  such  deposi- 
tion, to  the  opposite  party  or  his  attorney  of  record,™  as  either  may 
be  nearest,  which  notice  shall  state  the  name  of  the  witness,  and 
the  time  and  place  of  the  taking  of  his  deposition;  and  in  all 
cases  in  rem,  the  person  having  the  agency  or  possession  of  the 
property  at  the  time  of  seizure  shall  be  deemed  the  adverse  party, 
until  a  claim  shall  have  been  put  in ;  and  whenever,  by  reason  of  the 
absence  from  the  district  and  want  of  an  attorney  of  record  or  other 
reason,  the  giving  of  the  notice  herein  required  shall  be  impracti- 
cable, it  shall  be  lawful  to  take  such  depositions  as  there  shall  be 
urgent  necessity  for  taking,  upon  such  notice  as  any  judge  au- 

<Ante,  §  12.  smith,  4  Fed.  205,  2  Flip.  546.     See 

BUnited   Statesr  v.  Reid,   12  How.  also  Lang  v.  United  States,  133  Fed. 

363,  13  L.  ed.  1023;  Logan  V.  United  204,  66  C.  C.  A.  255. 

States,  144  U.  S.  301,  36  L.  ed.  442,  eUnited  States  v.  Hall,  53  Fed.  353. 

12  Sup.  Ct.  Rep.  629;  United  States  'United  States  v.  Stone,  8  Fed.  239. 

v.  Hawthorne,  1  Dill.  423,  Fed.  Cas.  »United  States  v.  Clark,  46  Fed. 

No.  15,332;  United  States  v.  Copper-  635. 
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thorized  to  hold  courts  in  such  circuit  or  district  shall  think  reason- 
able and  direct.    Any  person  may  be  compelled  to  appear  and  de- 
pose as  provided  by  this  section,  in  the  same  manner  as  witnesses 
may  be  compelled  to  appear  and  testify  in  court.01 
R.  S.  §  863,  U.  S.  Comp.  Stat.  1901,  p.  661. 

[a]  In  general — scope  and  effect  of  statute. 

The  Revised  Statutes  provide  two  general  methods  for  taking  depositions 
to  be  used  in  the  trial  of  law  cases,  one  being  under  the  writ  of  dedimus. 
potestatem,i2  the  other  being  as  provided  in  this  section.i3  When  it  is 
possible  to  take  the  deposition  under  this  section  it  must  be  done,  and  a 
dedimus  potestatem  will  not  issue,  i  *  #The  taking  of  a  deposition  under 
this  section  is  a  privilege  to  be  exercised  at  the  option  of  the  party  desir- 
ing the  testimony  of  the  witness,  and  hence  if  he  does  not  exercise  his 
option,  the  other  party  cannot  demand  that  a  deposition  be  taken."  The- 
section  applies  to  equity  and  admiralty  cases,"  although  proceedings  in 
bankruptcy  do  not  fall  within  its  purview."  While  its  provisions  apply  only 
to  the  taking  of  depositions  within  the  United  States  and  have  no  ap- 
plication to  foreign  depositions,!  8  the  right  to  take  testimony  is  not 
limited  to  places  within  the  circuit"  nor  within  the  district.20  A  state- 
ment of  facts  in  writing  without  date  or  venue  purporting  to  have  been' 
signed  by  the  witness,  but  giving  neither  age  nor  residence,  which  state- 
ment is  not  shown  to  be  under  oath,  nor  the  oath  waived,  nor  to  have  been 
taken  on  notice  or  in  the  presence  of  the  parties,  nor  to  have  been  taken 
before  any  official  authorized  to  administer  oaths,  and  which  is  not  ac- 
companied by  a  certificate  of  a  competent  official,  from  which  compliance- 
with  the  requisites  can  be  inferred,  is  not  a  deposition  although  so  called,, 
and  filed  in  a  pending  suit.l 

[b]  Statute  how  construed. 

Under  the  act  of  17895  ex  parte  depositions  were  allowed  without  notice- 
in  certain  cases.  The  authority  thus  given  by  the  act  being  in  derogation 
of  the  rules  of  common  law  was,  however,  always  strictly  construed  and 
it  was  held  necessary  that  all  the  requisites  of  the  statute  be  complied 

izSee  post,  §  1765.  18  Fed.  667;  The  Alexandra,  104  Fed. 

"Giles  v.  Paxson,  36  Fed.  882.  907.     See  however,  Bischoffscheim  v.. 

"Turner  v.  Shackman,  27  Fed.  183.  Baltzer,  10  Fed.  4,  20  Blatchf.  229. 
See  also  North  American  Transp.  Co.  "Thum  v.  AndTews,  53  Fed.  84. 
v.  Howells,   121    Fed.   694,  58   C.   C.        2  0Russell  v.  Ashley,  Hempst.  546, 

A.  442.  Fed.  Cas.  No.   12,150;   Patapsco  Ins.. 

"Hunter  v.  Russell,  50  Fed.  964.  Co.   v.   Southgate,   5   Pet.   604,   8  L. 

"Stegner  v.  Blake,  36  Fed.  183.  ed.  243. 

1'In  re  Dunn,  9  Nat.  Bank  Reg.        iLutcher  v.  United  States,  72  Fed.. 

487,  Fed.  Cas.  No.  4.173.  968,  19  C.  C.  A.  259. 

"Bird  v.  Halsy,  87  Fed.  671,  42  s  Act  Sept.  24, 1879,  c.  20,  1  Stat.  88. 
L.R.A.  95;  Cortes  Co.  v.  Tannhauser, 

1423 


§  1761   [c]  EVIDENCE.  [Code  Fed. 

with  before  the  testimony  was  admissible.6  Since  the  act  of  1872,'  however, 
which  requires  notice  to  be  served,  by  the  party  seeking  the  deposition,  on 
the  adverse  party  or  his  attorney,  which  provision  is  contained  in  the  above 
section,  the  courts  have  not  insisted  on  such  a  rigid  compliance  with  the 
requirements.  8  Thus  the  failure  of  the  caption  of  the  deposition  to  state 
all  the  names  of  the  parties  to  the  suit  has  been  held  not  to  invalidate  it 
where  all  the  parties  had  notice  and  knew  in  what  case  the  testimony  was 
sought.  9  So  also  a  deposition  has  been  held  valid  although  no  reason  for 
taking  it  was  stated,  where  it  appeared  from  the  place  of  taking  that  the 
witness  was  more  than  one  hundred  miles  from  the  place  of  trial.io 

Ic]    Actions  depending  in  district  or  circuit  court. 

The  section  provides  that  depositions  may  be  taken  in  causes  "depend- 
ing in  a  district  or  circuit  court."  In  cases  in  admiralty  depositions  are 
taken  before  issue  is  joined,  for  if  it  were  otherwise  valuable  evidence 
might  be  lost  by  the  mariners  leaving  port,i*  and  the  same  practice  ob- 
tains to  some  extent  in  cases  at  law.is  Thus  it  has  been  held  that  a 
defendant  on  a  promissory  note  may  examine  the  plainitff  de  bene  esse 
before  issue  joined,  the  latter  living  at  a  greater  distance  from  the  place 
of  trial  than  one  hundred  miles.  1 6  In  equity  cases,  however,  the  rule  is 
otherwise,  and  it  is  held  that  this  section  must  be  construed  with  equity 
rule  68,17  providing  that  "such  testimony  may  be  taken  in  a  cause  after 
it  is  at  issue,''  and  hence  testimony  cannot  be  taken  before  issue  is  joined.is 
Where  "a  case  has  gone  on  appeal  to  the  Supreme  Court  it  is  no  longer 
"pending"  within  the  meaning  of  the  section  and  hence  the  provisions  do 
not  apply. is 

Id]    Where  witness  lives  at  a  greater  distance  than  one  hundred  miles. 

For  the  purpose  of  taking  a  deposition  a  witness  "lives"  where  he  can  be 
found  or  is  sojourning  or  abiding  for  any  lawful  purposed  and  the  dis- 
tance from  the  place  of  trial  is  to  be  determined  by  the  ordinary,  usual 
and  shortest  routes  of  public  travel.*     The  certificate  of  the  magistrate 

6Bell  v.  Morrison,  1  Pet.  351,  7  L.  loEgbert  v.  Citizens  Ins.  Co.  7  Fed. 

■ed.    175;    Carrington  v.    Stimson,    1  49,  2  McCrary,  386. 

Curt.  437,  Fed.  Cas.  No.  2,450;  Harris  i4Flower  v.  MacGinniss,  112  Fed. 

v.  Wall.  7  How.  693,  12  L.  ed.  875;  378,  50  C.  C.  A.  291. 

Luther  v.  The  Merritt  Hunt,  Newb.  iBIdem;    and   see   also   Importers, 

Adm.  4,  Fed.  Cas.  No.  8,610;  Merrill  etc.  Bank  v.  Lyons,  134  Fed.  510. 

v.  Dawson,  Hempst.  663,  Fed.   Cas.  i6Lowrey  v.  Kusworm,  66  Fed.  539. 

No.   9,469;    Dunkle  v.   Worcester,   5  iTSee  ante,"§  1052. 

Biss.   102,  Fed.  Cas.  No.  4,162.    See  isFlower  v.  "MacGinniss,  112  Fed. 

also,  Walsh  v.  Rogers,  13  How.  283,  378,  50  C.  C.  A.  291 ;  Stevens  v.  Mis- 

14  L.  ed.  147.  souri,  etc.  R.  Co.  104  Fed.  934. 

7  Act  May  9,  1872,  c.  146,  17  Stat  isRichter  v.  Jerome,  25  Fed.  679. 

89.  3Mutual,  etc.  Ins.  Co.  v.  Robison, 

sEgbert  v.  Citizens  Ins.  Co.  7  Fed.  58  Fed.  723,  7   C.  C.  A.  444,  22  L. 

48,  2  McCrary,  386.  R.A.  325. 

sEgbert  v.  Citizens  Ins.  Co.  7  Fed.  ^Jennings    v.   Menaugh,    118   Fed. 

48,  2  McCrary,  386.  612.     See  also  In  re  Beebees,  2  Wall. 

Jr.  127,  Fed.  Cas.  No.  1,220. 
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taking  the  deposition  is  competent  evidence  as  to  the  distance.  5  This 
provision  of  the  section  does  not  apply  to  one  who  is  casually  absent  from 
home,  although  he  is  found  at  a  place  more  than  one  hundred  miles  from  the 
place  of  trial.  6 

[e]  — compelling  answer  where  testimony  taken  in  another  district. 

In  suits  in  equity  rule  77  confers  upon  the  master  powers  sufficiently 
broad  to  enable  him  to  compel  the  production  of  evidence  and  the  giving 
of  testimony  in  other  districts  when  thereto  empowered  by  the  appointing 
court.  9  The  same  results  may  be  achieved  at  law  under  this  section  of  the 
Revised  Statutes.!  o  In  case  of  refusal  to  testify  or  produce  evidence 
sought,  the  auxiliary  court,  i.  e.,  that  in  the  district  where  the  testimony 
is  being  taken,  should  compel  answer  or  the  production  of  the  required 
evidence,  unless  constitutional  privileges  of  the  witness  would  thereby  be 
infringed,  or  unless  the  testimony  sought  is  so  clearly  immaterial  or  irrele- 
vant as  to  amount  to  a  practical  abuse  of  the  process  of  the  court.n  The 
auxiliary  court  is  bound  to  protect  the  constitutional  rights  of  the  witness 
and  prevent  an  abuse  of  its  process.  12  But  it  has  been  decided,  and  with 
obvious  propriety,  that  the  auxiliary  court  should  not  go  further  and 
excuse  the  production  of  proof  upon  its  own  notions  of  its  irrelevancy  or 
immateriality  where  there  is  any  reasonable  likelihood  that  the  primary 
court  might  take  a  different  view. is  In  equity  causes,  more  potent  con- 
siderations demand  the  adoption  of  this  practice,  since  all  testimony, 
though  deemed  irrelevant  by  the  primary  court  itself,  must  be  embodied 
in  the  record  in  order  that  the  reviewing  court  may  finally  dispose  of  the 
case  on  appeal  if  its  opinion  of  relevancy  or  materiality  differs  from  that 
of  the  lower  court14 

[f]  Depositions  by  whom  taken — must  not  be  interested  parties. 

The  judge  of  a  county  probate  court  which  is  duly  organized  with  a 
seal  is  a  county  judge  within  the  meaning  of  the  statute,  and  hence  may 
take  depositions.! 6  Depositions  taken  by  a  magistrate  who  was  a  partner 
of  the  acting  counsel  to  one  of  the  parties  have  been  allowed. it  While 
the  section  provides  that  the  commissioner  cannot  be  a  counsel  of  either 
party  or  interested  in  the  suit  the  failure  to  allege  the  latter  fact  has  been 
held  insufficient  to  invalidate  »  deposition  where  it  appeared  that  by  con- 
sent the  testimony  was  taken  in  short  hand  by  a  disinterested  party  and 

5See  Merrill  v.   Dawson,   Hempst.  i2Perry  v.  RuDber  T.  W.   Co.   138 

563,  Fed.  Cas.  No.  9.499.  Fed.  836;  Crocker- Wheeler  Co.  v.  Bul- 

6Ex   parte   Humphrey,    2   Blatchf.  lock,  134  Fed.  24)1. 

228,  Fed.  Cas.  No.  6,867.  "See     cases     cited     in     foregoing 

9Ante,  §  1072.  notes. 

loPerry  v.  Rubber  T.  W.   Co.   138  "Blease  v.    Garlington,   92  U.    S. 

Fed.  836;  Butte,  etc.  Co.  v.  Montana,  1 ,  23  L.  ed.  521.     See  ante,  §  1072.C  1 

etc.  Co.  130  Fed.  843;  Dowagiac  Mfg.  16 See   Fowler  v.  Merrill,  11   How. 

Co.  v.  Lochren,  143  Fed.  216,   (C.  C.  375,  13  L.  ed.  736. 

A.)  I'Nichols  v.  Harris.  Fpd.  Cas.  No. 

lilbid.  10,243,  1  McA.  Pat.  Cas.  302. 
Fed.  Proa— 90.                              1425 


§  1761   [g]  EVIDENCE.  [Code  Fed. 

the  witnesses  were  cross-examined  by  the  attorney  for  the  opposite  party.18 
A  statement  by  a  notary  acting  as  commissioner  that  "I  am  not  of  counsel 
or  interested  in  any  manner  in  this  cause"  has  been  held  a  sufficient  com- 
pliance with  the  statute.19  Where  a  commission  for  the  taking  of  deposi- 
tions has  been  issued  to  a  notary  and  they  are  taken  by  him,  it  is  not 
necessary  that  he  should  attach  his  official  seal  to  the  certificate.  20 

[g]    Reasonable  notice. 

The  chief  features  to  be  considered  in  determining  whether  a  certain 
notice  is  or  is  not  reasonable,  are  distance,  number  of  witnesses,  facility  of 
communication  and  for  obtaining  proper  representation.  5  If  the  heading 
of  the  notice,  while  not  technically  correct  is  substantially  so,  the  notice 
is  sufficient.  6  Where  the  notice  fails  to  state  the  names  of  the  witnesses, 
if  it  is  accepted  by  the  attorney  for  the  adverse  party,  it  is  sufficient.? 
A  notice  cannot  be  objected  to  on  the  ground  that  it  designates  a  different 
place  of  examination  than  the  one  actually  used  where  all  the  parties  were 
present  at  the  examination,  either  in  person  or  by  attorney.8  Failure  of 
the  notice  to  state  the  reasons  for  taking  the  deposition  has  been  held  to 
be  unobjectionable.  9  But  a  notice  that  three  depositions  were  to  be  taken 
in  three  different  cities  on  the  same  day  was  held  to  be  unreasonable,  and 
was  therefore  suppressed.10  And  where  the  notice  is  unreasonable  and 
irregular  the  fact  that  the  opposing  attorney,  endeavored  as  best  he  could 
to  cross-examine,  does  not  waive  the  irregularity.11  Cross-examination, 
without  protest  however,  and  silence  until  the  death  of  the  witness 
operates  as  such  a  waiver.12 

[h]    Service  on  adverse  party  or  his  attorney. 

While  it  has  been  held  that  notice  cannot  be  served  by  leaving  a  copy 
thereof  at  the  residence  of  the  adverse  party  16  the  serving  of  notice  on 
some  of  the  adverse  parties  and  leaving  a  copy  of  the  notice  at  the  resi- 
dence of  another,  has  been  held  sufficient  service.  17  But  no  attorney  is 
obliged  to  receive  notice  while  attending  on  court  and  hence  a  notice  so 
served  has  been  held  invalid,  which  if  attended  to,  would  make  it  impos- 
sible for  the  attorney  to  be  present  on  the  day  the  court  commences.18 

i8Stewart   v.    Townsend,    41    Fed.  9  Sage  v.  Tauszky,  6  Cent.  L.  J.  21, 

121.  Fed.  Cas.  No.  12,214;  United  States 

"American,  etc.  Bank  v  Spokane,  v.  Louisville  It.  Co.  18  Fed.  481.    But 

etc.  Bank  82  Fed.  961,  27   C.  C.  A.  see  Harris  v.  Wall,  7  How.  705,  12  L. 

274.  ed.  879. 

zoBrown  v.  Ellis,  103  Fed.  834.  lOTJhle  v.  Burnham,  44  Fed.  729. 

SAmercan,   etc.  Bank  v.    Spokane,  nUhle  v.  Burnham,  44  Fed.  729. 

etc.  Bank,  82  Fed.  961,  27  C.  C.  C.  "Shutte   v.    Thompson,    15   Wall. 

A.  274.  151,  21  L.  ed.  123. 

6Gormley  v.  Bunyan,  138  U.  S.  623,  leCarrington  v.   Stimson,  1   Curt. 

34  L.  ed.  1086,  11  Sup.  Ct.  Rep.  453.  437,  Fed.  Cas.  No.  2,450. 

7Sage  v.  Tauszky,  6  Cent.  L.  J.  7,  1 'Merrill  v.  Dawson,  Hempst.  563, 

Fed.  Cas.  No.  12,214.  Fed.  Cas.  No.  9,469. 

8Gartside  Coal  Co.  v.  Maxwell,  20  isBell  v.  Nimmon,  4  McLean,  539, 

Fed.  187.  Fed  Cas.  No.  1,250. 
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Although  the  authority  of  an  attorney  has  been  revoked  service  of  notice 
on  him  has  been  held  sufficient,  where  no  other  attorney  has  been  ap- 
pointed, since  the  authority  of  an  attorney  to  accept  notice  cannot  be 
revoked  until  another  attorney  has  been  appointed  in  his  place." 

[i]     Compelling  attendance  of  witness. 

By  this  section  the  right  is  given  to  »  party  absolutely,  to  take  testi- 
mony in  the  manner  prescribed.*  Application  for  a  subpoena  must  be 
made  to  a  clerk  of  the  Federal  court  in  the  district  where  the  witness  is 
to  be  examined,5  who  is  said  to  have  the  right  to  issue  it  without  the 
court's  order.  6  The  section  also  authorizes  the  clerk  on  order  of  the  court 
to  issue  a  subpoena  duces  tecum  for  the  production  of  documents,?  but  the 
right  of  the  clerk  to  issue  such  subpoena  without  such  order  has  been  de- 
nied, s  In  the  southern  district  of  New  York  an  affidavit  showing  the  bona 
fides  of  the  application  for  the  subpoena  should  also  be  filed.  9  Upon  due 
proof  of  service  of  a  subpoena  upon  »  witness  requiring  his  attendance 
before  a  commissioner  upon  an  examination  de  bene  esse  and  the  certifi- 
cate of  the  commissioner  that  the  witness  did  not  attend,  it  is  proper  that 
an  attachment  should  issue  therefor."  Attachment  may  also  issue  where 
the  witness  refuses  to  answer,  but  it  must  first  appear  that  the  commis- 
sioner has  jurisdiction  in  the  matter,  that  the  witness  is  the  proper  sub- 
ject of  a  de  bene  esse  examination, n  and  that  he  was  called  upon  to  testify 
as  to  facts  material  and  relevant  to  the  issue."  Where,  however,  a  wit- 
ness has  been  examined  in  chief  by  the  party  at  whose  instance  the  deposi- 
tions were  taken,  and  an  adjournment  is  had  such  party  cannot  withdraw 
the  proceedings  and  an  order  will  be  granted  for  an  attachment  to  compel 
the  witness  to  attend  upon  cross-examination.13 

§  1762.    Mode  of  taking  depositions  de  bene  esse. 

Every  person  deposing  as  provided  in  the  preceding  section, 
shall  be  cautioned  and  sworn  to  testify  the  -whole  truth,  and  care- 
fully examined.^-™  His  testimony  shall  be  reduced  to  writing 
by  the  magistrate  taking  the  deposition,  or  by  himself  in  the  mag- 

"United   States   Life   Ins.    Co.   v.  sHenning  v.  Boyle,   112  Fed.   398. 

Ross,  102  Fed.  722,  42  C.  C.  A.  601.  "Ex  parte  Humphery,  2  Blatchf. 

4Henning  v.  Boyle,  112  Fed.  397;  228,  Fed.  Cas.  No.  6,867. 

Davis  v.  Davis,  90  Fed.  791.  nEx  parte  Peck,  3  Blatehf.   113, 

EHenning  v.  Boyle,  112  Fed.   397.  Fed.    Cas.   No.   10,885.    See   Crocker 

elbid.  v.  Conrey,  140  Cal.  213,  73.  Pac.  1006; 

1  Crocker- Wheeler   Co.   v.    Bullock,  Burns  v.  Superior  Court,  140  Cal.  1, 

134   Fed.    242;    Daneel  v.    Goodyear  73  Pac.  597. 

Shoe  Co.  128  Fed.  753;  Davis  v.  Da-  "In  re  Judson,  3  Blatchf.  148,  Fed. 

vis,    90    Fed.    791;    Lowrey   v.   Kus-  Cas.   No.    7,563;    Ex   parte    Peck,    3 

worm,  66  Fed.  539;  United  States  v.  Blatchf.  113,  Fed.  Cas.  No.  10,885. 

Tilden,   10  Ben.    566,   Fed.  Cas.   No.  "In  re  Bindskopf,  24  Fed.  542,  23 

16,522.  Blatchf.  302. 

sDanoel  v.  Goodyear  Shoe  Co.  128 
Fed.  753. 
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istrate's  presence,  and  by  no  other  person,  and  shall,  after  it  has 
been  reduced  to  writing,  be  subscribed  by  the  deponent.tc] 

E.  S.  §  864,  as  amended  act  May  23,  1900,  c.  541,  31  Stat.  182,  U.  S. 
Comp.  Stat.  1901,  p.  663. 

[a]  Deposition  where  taken. 

There  is  no  provision  that  the  deposition  de  bene  esse  must  be  taken 
at  the  place  of  residence  of  the  witness  and  such  a  limitation  would  be  un- 
just. The  deposition  may  be  taken  at  any  place  where  the  witness  is  found 
and  served  with  subpoenal 

[b]  Deponent  sworn  and  examined. 

Strict  compliance  with  this  provision  has  been  required.  The  witness 
must  be  carefully  examined  and  must  be  sworn  to  testify  the  whole  truth 
on  the  entire  subject  matter  of  the  deposition,  and  not  the  whole  truth 
in  response  to  each  of  the  interrogatories  propounded  to  him.i?  Where 
the  witness  was  affirmed  to  testify  the  truth  concerning  all  the  matters 
touching  which  he  should  be  questioned,  the  deposition  was  suppressed. is 
Likewise  where  the  witness  takes  oath  to  testify  to  "the  truth"  merely,  it 
has  been  held  insufficient.!  9  There  is  no  particular  form  of  oath  required, 
and  the  statutory  form  used  in  the  place  where  the  witness  is  examined, 
if  there  be  any,  is  the  form  to  be  used  unless  the  deponent  expresses  con- 
scientious scruples  respecting  that  form.20 

[c]  Procedure  prior  to  amendment. 

Prior  to  the  amendment  of  1900  the  second  sentence  of  the  section  read 
as  follows:  "His  testimony  shall  be  reduced  to  writing  by  the  magistrate 
taking  the  deposition  or  by  himself  in  the  magistrate's  presence,  and  by  no 
other  person,  and  shall  after  it  has  been  reduced  to  writing,  be  subscribed 
by  the  deponent."  In  cases  arising  under  the  section  in  that  form  it  was 
held  that  a  deposition  taken  under  the  section  could  not  be  read  unless 
the  magistrate  certified  that  it  had  been  reduced  to  writing  either  by  him- 
self or  by  the  witness  in  his  presence.*  And  where  there  was  no  certificate 
by  the  magistrate  that  he  had  reduced  the  testimony  to  writing  himself 
or  that  the  witness  had  done  it  in  his  presence  the  omission  was  held  to 
be  fatal. 2     So  also  it  was  held  that  even  where  the  testimony  having  been 

isBlood  v.  Morrin,  140  Fed.  918.  iDonahue  v.  Roberts,  19  Fed.  863; 

"Wilson,   etc.    Co.   v.    Jackson,    1  Bell   v.   Morrison,   1   Pet.   351,  7  L. 

Hughes,  295,  Fed.  Cas.  No.  17,853.  ed.  175;  Ranier  v.  Haynes,  Hempst. 

isGarrett  v.  Woodward,  2  Cranch,  689,  Fed.  Cas.  No.  11,536;  Marstin  v. 

C.  C.  190,  Fed.  Oas.  No.  5,253.  MeRae,  Hempst.  688,  Fed.  Cas.  No. 

i9Rainer  v.  Haynes,  Hempst.  689,  9,141;  Blake  v.  Smith,  Fed.  Cas.  No. 

Fed.  Cas.  No.  11,536.    See  also  Shutte  1,502. 

v.  Thompson,  15  Wall.  151,  21  L.  ed.  2Cook  v.  Burnley,  11  Wall.  659,  20 

123.  L.  ed.  29. 

20 Wilson,   etc.    Co.    v.   Jaokson,   1 
Hughes,  295,  Feu.  Cas.  No.  17,853. 
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taken  by  a  third  party  was  read  over  and  subscribed  to  by  the  witness  in 
the  presence  of  the  magistrate,  the  statute  had  not  been  complied  with.  3 

§  1763.     Order  for  production  of  books  and  writings  in  actions  at 
law. 

In  the  trial  of  actions  at  law,[al  the  courts  of  the  United  States 
may,  on  motion  and  due  notice  therof,™  require  the  parties  to  pro- 
duce books  or  writings  in  their  possession  or  power  which  con- 
tain evidence  pertinent  to  the  issue,  in  cases  and  under  cir- 
cumstances where  they  might  be  compelled  to  produce  the  same 
by  the  ordinary  rules  of  proceeding  in  chancery.  [c]"[el  If  a  plaintiff 
fails  to  comply  with  such  order,  •the  court  may,  on  motion,  give 
the  like  judgment  for  the  defendant  as  in  cases  of  nonsuit;  and 
if  a  defendant  fails  to  comply  with  such  order,  the  court  may,  on 
motion,  give  judgment  against  him  by  default.™ 
R.  S.  §  724,  U.  S.  Comp.  Stat.  1901,  p.  583. 

[a]     Section  applicable  only  to  actions  at  law. 

The  above  section  was  carried  forward  into  the  Revised  Statutes  from 
the  judiciary  act  of  1789.*  Its  purpose  and  effect  are  to  give  to  courts  of 
law  the  power  of  courts  of  equity  in  the  matter  of  requiring  the  produc- 
tion of  documents,  without  the  formality  of  going  into  a  court  of  equity 
with  a  bill  of  discovery  in  aid  of  an  action  at  law.  5  A  party  thus  has  two 
remedies  open  to  him,  a  bill  of  discovery  in  equity  and  an  order  to  produce 
under  this  section,  and  if  he  chooses  to  go  to  the  expense  of  both  the  court 
cannot  deprive  him  of  one  of  them  unless  it  can  clearly  see  that  the  other 
has  been  effectual,  and  that  further  proceedings  might  tend  to  harass  the 
other  party.6  The  power  given  by  the  section  is  limited  precisely  to  that 
power  which  the  court  of  equity  has.'  So  the  production  of  documents  will 
not  be  ordered  merely  to  gratify  curiosity,  or  to  enable  one  party  to  make 
undue  inquisition  into  the  affairs  of  another.  8  Nor  will  the  court  extend 
discovery  under  the  section  beyond  the  legitimate  requirements  of  the 
case  to  be  aided  thereby.  9  The  procedure  of  the  Federal  courts  of  equity 
is  not  affected  by  this  section,  they  being  governed  by  the  equity  rules 

3Brown  v.  Ellis,  103  Fed.  834.    See  Mitchell  C.  &  C.  Co.  150  Fed.  32  (C. 

also,  Moller  v.  United  States,  57  Fed.  C.  A.) 

490,  6  C.  C.  A.  459;  In  re  Thomas,  6Iasigi  v.  Brown,  1  Curt.  401,  Fed. 

35  Fed.  822.  Cas.  No.  6,993 ;  Paine  v.  Warren,  33 

«Act  Sept.  24,  1789,  c.  20,  §  15,  1  Fed.   357. 

Stat.  82.  'Ryder   v.   Bateman,    93  Fed.   3)  ; 

BOwyhee  Land   Co.  v.  Tantphans,  Boyd  v.  United  States,  1 16  U.  S.  631 , 

109  Fed.  547,  48  C.  C.  A.  535;  Ryder  29  L.  ed.  746,  G  Sup.   Ct.  Rep.   S'U. 

v     Bateman,    93    Fed.    31 ;    Gregory  See  also  Finch  v.  Rikeman,  2  Blatchf. 

v.  Chicago,  etc.  R.  Co.  10  Fed.  529,  3  301,  Fed.  Cas.  No.  4,78S. 

McCrary,    374;     Hyltons    Lessees  v.  sVictor  G.  Bloede  Co.  v.  Bancroft 

Brown,  1  Wash.  C.  C.  298,  Fed.  Cas.  Co.  98  Fed.  175. 

No.  6,981.     See  especially  Cassatt  v.  sidem. 
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promulgated  by  the  Supreme  Court  and  in  cases  where  such  rules  do  not 
apply,  by  the  practice  of  the  English  high  court  of  chancery.  10 

The  section  relates  only  to  suits  at  lawn  and  a  suit  in  rem  has  been 
held  not  to  be  within  its  provisions.12 

[b]  Motion  and  due  notice  thereof. 

The  practice  is  for  the  party  requiring  the  papers,  to  make  a  motion 
for  a  rule  upon  the  opposite  party  requiring  the  production  of  the  books 
or  papers  desired.  The  motion  should  describe  the  books  and  papers  with 
as  much  certainty  as  possible,!  b  and  should  further  state  that  according 
to  the  mover's  best  knowledge  the  books  and  papers  called  for  will  tend 
to  prove  the  issue  in  his  favor.  It  should  state  some  facts  which  the  docu- 
ments will  tend  to  prove,  pertinent  to  the  issue.  The  proof  of  the  allega- 
tions should  be  verified  by  affidavit.  1 6  An  ex  parte  affidavit  has  been  held 
sufficient.  17 

Notice  must  be  given  the  party  required  to  produce  the  books,20  or  his 
attorney,!  so  that  he  may  have  time  to  appear  and  show  cause  why  the 
rule  should  not  be  made.  And  on  receiving  such  notice  that  party  may 
show  by  affidavit  that  he  has  no  such  documents,  or  advance  any  other 
reason  why  the  motion  should  not  be  granted.  2  The  notice  must  be  rea- 
sonable, and  if  not  reasonable,  the  trial  may  be  postponed  to  give  the  party 
an  opportunity  to  procure  the  documents.  3  The  section  does  not,  however, 
require  the  formalities  of  a  bill  of  discovery  in  chancery,  and  a  mere  notice 
to  the  opposite  party  of  the  time  and  place  of  the  application  with  a  plain 
designation  of  the  documents  sought  for,  will  be  sufficient.* 

[c]  Disposal  of  motion — production  of  documents. 

Where  issue  is  made  upon  the  motion  the  court  will  hear  proof  and 
grant  or  refuse  the  motion  according  to  the  nature  of  the  case.s  The  court 
will  not  act  favorably  on  any  application  which  is  ambiguous  and  does  not 
clearly  conform  to  the  requirements  of  the  section.  9  The  section  should 
not,  however,  be  construed  so  narrowly  as  to  authorize  a  motion  to  pro- 
duce, only  when  the  documents  have  been  described  in  the  pleadings.!  o 

lORyder  v.  Bateman,  9  3Fel    31.  2  0Maye  v.  Carbery,  2  Cr.  C.  C.  336, 

See  ante,  §§  1036,  et  seq.  Fed.   Oas.  No.  9,339;   Bas  v.  Steele, 

nHavemeyer,  etc.  Co.  v.  Compania,  3   Wash.   C.    C.   381,   Fed.    Cas.   No. 

etc.  Espanola,  43  Fed.  90;   Bischoff-  1,088. 

sheim  v.  Brown,  29  Fed.  341.  iGeyger  v.  Geyger,  2  Dall.  332,  1 

i2United    States    v.    Twenty-eight  L.  ed.  403;  Lowenstein  v.  Carey,  12 

Packages,   Gilp.   306,   Fed.   Cas.   No.  Fed.  811. 

16,561.    But  see  United  States  v.  Bar-  zLowenstein  v.  Carey,  12  Fed.  811. 

rels,  10  Int.  Rev.  Rec.  205.  sGeyger  v.  Geyger,  2  Dall.  332,  1 

isLoiwenstein    v.    Carey,    12    Fed.  L.  ed.  403. 

811;   Jacques  v.    Collins,  2   Blatchf.  i Jacques  v.  Collins,  2  Blatohf.  23, 

23,   Fed.   Cas.  No.  7,167.  Fed.  Cas.  No.  7,167. 

1 6Lowenstein    v.    Carey,    12    Fed.  sLawenstein  v.  Carey,  12  Fed.  811. 

811.  9Victor  G.  Bloede  Co.  v.  Bancroft 

"United    States    v.    Twenty  eight  Co.  110  Fed.  76. 

Packages,  Gilp.  306,   Fed.   Cas.   No.  loPaine  v.  Warren,  33  Fed.  357. 
16,561. 
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The  motion  has  been  refused  where  the  affidavit  accompanying  the  motion 
merely  states  that  the  affiant  "believes"  the  production  of  the  papers  will 
tend  to  prove  the  issue  without  stating  the  grounds  for  such  belief. n 
Where  the  books  sought  to  be  produced  contain  entries  with  which  the 
party  applying  has  no  concern,  and  which  he  ought  not  to  see,  the  order, 
while  requiring  their  production,  may  provide  for  the  attendance  of  some 
representative  of  the  opposite  party  during  the  examination  thereof.12 
Entries  which  it  is  contended  are  not  relevant  and  should  not  be  disclosed, 
may  be  inspected  by  the  clerk,  and  if  his  decision  is  not  satisfactory  to 
either  of  the  parties  application  to  review  it  may  be  made  summarily  to 
the  judge  at  chambers.i3  Only  parties  to  the  cause  may  be  compelled  to 
produce  under  this  section.  1 4 

[d]  —  discovery  by  or  against  United  States. 

While  a  bill  of  discovery  will  not  lie  against  the  United  States  an  order 
has  been  granted  under  this  section  to.  compel  the  production  by  the 
United  States  of  the  returns  of  the  weights  of  certains  goods  in  an  action 
brought  by  the  United  States  to  recover  duties  alleged  to  be  due.is  But 
in  an  action  to  recover  penalties  for  false  marking  of  certain  articles  as 
patented,  the  defendant  cannot  be  compelled  to  produce  his  books  to  show 
the  number  of  penalties  alleged  to  have  been  incurred,  since  such  action 
is  penal,  and  the  section  expressly  limits  its  application  to  cases  where  the 
party  might  be  compelled  to  produce  the  documents  under  "the  ordinary 
rules  of  proceeding  in  chancery,"  hence  since  »  bill  of  discovery  will  not 
lie  in  a  case  which  involves  a  penalty  or  forfeiture,  the  documents  cannot 
be  obtained  under  the  provisions  of  this  section. if 

[e]  —  production  of  documents  before  or  at  trial. 

The  section  appears  to  require  a  production  of  documents  "in  the  trial," 
i.  e.  at  the  trial  only,  and  not  before,i  8  though  a  contrary  view  has  been  ta- 
ken in  several  nisi  prius  cases.!  Since  the  act  of  1892  permitting  depositions 
in  accordance  with  State  laws,2  it  has  been  argued  that  a  party  may  secure 
the  production  of  books  before  trial  where  the  State  law  so  authorizes  in 
the  taking  of  depositions^ 

[f]  Remedy  in  case  of  noncompliance. 

In  case  of  noncompliance  by  a  paity  with  the  order  of  the  court,  the 
other  party,  in  the  discretion  of  the  court,  may  obtain  either  a  judgment 
of  nonsuit  or  judgment  by  default,  as  the  ease  may  be,  for  the  court  can- 

iiOaspary  v.  Carter,  84  Fed.  416.  1,088;   Iasigi  v.  Brown,  1  Curt.  401, 

laGray  v.  Schneider,  119  Fed.  474.  Fed.  Cas.  No.  6,993;  United  States  v. 

isGray  v.  Schneider,  119  Fed.  474.  National  L.  Co.  75  Fed.  94. 

KCassatt  v.  Mitchell  C.  &  C.  Co.  iGray  v.  Schneider,  119  Fed.  474; 

150  Fed.  32  (C.  C.  A.)  Bloede   Co.  v.   Bancroft  Co.  98   Fed. 

i6United  States  v.  Youngs,  10  Ben.  175;  Henszey  v.  Langdon,  etc.  Co.  80 

264,  Fed.  Cas.  No.  16,783.  Fed.  178;  Lueker  v.  Phoenix,  etc.  Co. 

"Newgold   v.    American,   etc.    Co.  67  Fed.  18;   Exchange,  etc.  Bank  v. 

108  Fed    341.  Cattle  Co.  61  Fed.  190;   Brewster  v. 

isCassatt  v.  Mitchell  C.  &  C.  Co.  Tuthill,  etc.  Co.  34  Fed.  769. 

150  Fed.  32  (C.  C.  A.) ;  Bas  v.  Steele,  2See  post  §  1776. 

3    Wash.    C.    C.    381,    Fed.    as.    No.  sGray  v.   Schneider,  119  Fed.  474. 
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not  compel  jurisdiction  by  attachment.'  In  order  to  obtain  such  nonsuit 
or  judgment  by  default  there  must  be  notice  of  the  motion  for  the  order 
given  to  the  party  who  is  to  produce  the  documents,  followed  by  the  order 
which  has  been  disobeyed.s 

§  1764.     Transmission  to  court  of  deposition  de  bene  esse. 

Every  deposition  taken  under  the  two  preceding  sections  shall 
be  retained  by  the  magistrate  taking  it  until  he  delivers  it  with  his 
own  hand  into  the  court  for  which  it  is  taken  ;[a:]  or  it  shall,  to- 
gether with  a  certificate  of  the  reasons  as  aforesaid  of  taking  it  and 
of  the  notice,  if  any,  given  to  the  adverse  party,  be  by  him  sealed 
up  and  directed  to  such  court, [b]  and  remain  under  his  seal  until 
opened  in  court. [0]  But  unless  it  appears  to  the  satisfaction  of  the 
court  that  the  witness  is  then  dead,  or  gone  out  of  the  United 
States,  or  to  a  greater  distance  than  one  hundred  miles  from  the 
place  where  the  court  is  sitting,  or  that,  by  reason  of  age,  sickness, 
bodily  infirmity,  or  imprisonment,  he  is  unable  to  travel  and  ap- 
pear at  court,  such  deposition  shall  not  be  used  in  the  caused41 
E.  S.  §  865,  U.  S.  Comp.  Stat.  1901,  p.  963. 

[a]  Deposition  may  be  delivered  by  magistrate  personally. 

The  section  was  originally  enacted  in  1789.1  o  Where  the  magistrate 
delivers  the  deposition  with  his  own  hand  into  the  court  there  is  no  need 
for  the  certificate  to  accompany  it.n 

[b]  —  or  may  be  sealed  and  directed  to  court. 

The  deposition  when  sent  to  court  must  be  sealed  up  together  with 
notice  and  certificate  of  reasons,  and  when  not  so  sealed  it  will  be  re- 
fused.1 *  A  deposition  has  been  held  sealed  up  within  the  meaning  of  the 
section  where  the  envelope  was  sealed  twice  and  the  name  of  the  magis- 
trate written  over  each  seal.  1 6  Where  the  deposition  is  sealed  up  and  the 
usual  indorsements  made,  the  fact  that  the  officer  failed  to  certify  that  he 
had  so  sealed  it  and  placed  it  in  the  postoffice  is  immaterially  While 
the  seal  is  necessary  the  form  of  the  seal  is  immaterial  as  long  as  the, 
person  has  adopted  it  as  his  own.17  But  a  deposition  taken  before  a  com- 
missioner who  was  also  clerk  of  the  court,  within  the  knowledge  of  the 

'Bloede  Co.  v.   Bancroft,   etc.   Co.  liUnited  States  v.  Tilden,  10  Ben. 

110  Fed.  76.  170,   Fed.   Cas.   No.    16,520. 

sOwyhee  Land,   etc.   Co.   v.   Taut-  1 4  Shankwiker   v.    Reading,   4  Mc- 

phaus,    109   Fed.    547,    48    C.    C.    A.  Lean,  240,  Fed.  Cas.  No.  12,704. 

535;  Bank  of  United  States  v.  Kurtz,  leThorp  v.   Orr,   2   Craneh   C.   C. 

2  Cr.  C.  C.  342,  Fed.  Cas.  No.  920;  335,  Fed.  Cas.  No.  14,006. 

Thompson  v.    Selden,   20  How.    194,  "Egbert  v.  Citizens  Ins.  Co.  7  Fed. 

15   L.    ed.    1001.  47,  2  McCrary,  386. 

lOAct  Sept.  24,  1789,  u.  20,  1  Stat.  "In   re   Thomas,    35   Fed.    337. 
88. 
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proctor  of  the  adverse  party,  has  been  held  sufficient  without  seal. is  The 
deposition  must  be  returned  to  court  although  the  fact  that  it  is  addressed 
not  to  the  court  but  to  the  judges  thereof,  is  immaterial.19  This  return 
cannot  be  waived  by  the  parties  and  an  agreement  that  "all  objections 
as  to  the  manner  and  form  of  taking  are  hereby  waived"  does  not  dispense 
with  the  necessity  of  a  return  in  all  respects  as  provided.  20  A  deposition 
which  has  neither  been  delivered  personally  to  the  court  nor  signed  and 
sealed,  as  required  by  this  section  cannot  be  considered  as  evidence.  1 

[c]  Deposition  to  remain  under  magistrates  seal  until  opened  in  court. 
The  party  who  initiated  the  proceedings  has  no  right  to  the  custody* 

or  the  suppression  of  the  deposition.5  Nor  has  such  person  the  right  to- 
demand  that  the  magistrate  withhold  it ;  6  and  if  the  magistrate  does  so 
the  court  will  grant  an  order  for  its  return. 1  There  seems  to  be  no  objec- 
tion to  opening  the  deposition  out  of  court  if  the  consent  of  the  opposite1 
party  is  obtained.  Such  consent  should  however  be  manifested  in  writing.  8 
The  term  "opened  in  court"  does  not  necessarily  mean  opened  on  the  trial 
of  the  case,  and  hence  the  depositions  may  be  opened  before  trial,  on  ai» 
order  of  the  court  and  over  the  objection  of  one  of  the  parties.  9 

[d]  Deposition  when  not  to  be  used. 

The  section  provides  that  the  deposition  cannot  be  used  when  it  appears 
to  the  court  that  the  statutory  reasons  for  taking  it  do  not  exist.  Thus  it 
is  established  that  depositions  cannot  be  used  in  any  case,  at  the  trial 
if  the  presence  of  the  witness  himself  is  actually  attainable  and  the  party 
offering  the  deposition  knew  it  or  ought  to  have  known  it.13  The  pre- 
sumption however  is  that,  where  the  witness  lives  more  than  one  hundred 
miles  from  the  place  of  trial  when  the  deposition  was  taken,  he  continues 
to  live  there  at  the  time  of  trial,  i*  The  presumption  may  be  overcome 
by  proof  from  the  other  side,  and  if  it  is,  and  the  party  has  knowledge- 
of  his  power  to  get  the  witness  in  time  to  enable  him  to  secure  an  attend- 
ance at  the  trial,  he  must  do  so  and  the  deposition  will  be  excluded.  15     But 

isNelson  v.  Woodruff,  1  Black,  156,  9  United  States  v.  Tilden,  10  Ben. 

17  L   ed  97  170,  Fed.  Cas.  No.  16,520. 

i9Thorp  v.    Orr.    2  Craneh    C.  C.  "Whitford   v.    Clark    Co.    119   U. 

335,  Fed.  Cas.  No.  14,006.  S.  522,  30  L.  ed.  500,  7  Sup.  Ct.  Rep. 

2  0Livingstone     v.     Pratt,     Brown,  306.     See  also  Texas,  etc.  Ry.  v.  Rea- 

Adm.  66,  Fed.  Cas.  No.  8,417.  gan,  119  Fed.  817,  55  C.  C.  A.  427. 

iThe   Saranac,   132   Fed.   942.  "Whitford   v.    Clark    Co.    119    XI. 

^Livingstone  v.  Pratt,  Brown,  Adm.  S.  522,  30  L.  ed.  500,  7  Sup.  Ct.  Rep. 

66    Fed    Cas.  No.  8,417.  306;  Texas,  etc.  Ry.  v.  v.  Reagan,  118 

sin  re  Rindskopf,  24  Fed.  542,  23  Fed.  817,  55  C.  C.  A.  427;  Patapsco 

Blatchf.  302.  Ins-    Co.   v.    Southgate,    5   Pet.    604, 

6Grand  Haven,  etc.  Bank  v.  Forest,  8   L.   ed.   243. 

44  Fed   246  isWhitford  v.  Clark  Co.  119  U.  S. 

7Idem      '  522,  30  L.   ed.  500,  7  Sup.  Ct.   Rep. 

8The    Roscius,    Brown    Adm.    442,  306.     See    also    Russell    v.    Ashley, 

Fed.  Cas.  No.  12,042.  Hemipst.   546,   Fed.   Cas.  No.   12,150. 
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where  the  witness  does  not  live  at  a  greater  distance  than  one  hundred 
miles  it  is  incumbent  on  the  party  for  whom  the  deposition  was  taken 
to  show  at  the  trial  that  the  disability  of  the  witness  still  continues. n 

§  1765.     Deposition  by  dedimus  potestatem  and  in  perpetuam. 

In  any  case[a:i  where  it  is  necessary, [b]  in  order  to  prevent  a 
failure  or  delay  of  justice,  any  of  the  courts  of  the  United  States 
may  grant  a  dedimus  potestatem  to  take  depositions  according  to 
common  usage  ;[0]  and  any  circuit  court,  upon  application  to  it  as 
a  court  of  equity,  may,  according  to  the  usages  of  chancery,  direct 
depositions  to  be  taken  in  perpetuam  rei  memoriam,  if  they  relate 
to  any  matters  that  may  be  cognizable  in  any  court  of  the  United 
States.  And  the  provisions  of  sections  eight  hundred  and  sixty- 
three,  eight  hundred  and  sixty-four,  and  eight  hundred  and  sixty- 
five,1  shall  not  apply  to  any  deposition  to  be  taken  under  the  author- 
ity of  this  section. 

K.  S.  §  866,  U.  S.  Comp.  Stat.  1901,  p.  663. 

[a]    Scope  of  section. 

Where  the  testimony  can  be  taken  by  a  deposition  de  bene  esse  a  dedimus 
potestatem  will  not  be  granted,2  since  the  former  is  a  much  more  conven- 
ient method  of  taking  proof3  and  the  provisions  as  to  depositions  de  bene 
esse  and  the  transmission  thereof  to  court,  are  not  in  any  way  applicable 
to  depositions  taken  under  this  section.*  The  words  "in  any  case"  do  not 
mean  in  any  case  where  the  party  may  desire  the  testimony  of  a  foreign 
witness,  but  in  any  case  of  which  the  court  has  jurisdiction,  hence  the 
District  court  has  been  held  to  be  without  authority  to  issue  a  commis- 
sion under  this  section  in  an  investigation  under  the  Chinese  Exclusion 
acts.6  But  commissions  under  this  section  will  be  granted  in  criminal 
as  well  as  civil  cases. 6  It  was  formerly  held  that  the  mode  of  executing 
.  commissions  for  the  taking  of  depositions  out  of  a  Federal  court  was 
governed  by  this  section  to  the  exclusion  of  State  statutes.1?  Under  the 
act  of  1892  however  depositions  according  to  State  usage  are  now  au- 
thorized, s 

isPatapsco  Ins.  Co.  v.  Southgate,       « United  States  v.  Cameron,  15  Fed. 

5  Pet.  604,  8  L.  ed.  243.  794,  5   McCrary,  03;    United  States 

lAnte,    §§    1761-1763.  v.  Wilder,  14  Fed.  393,  4  Woods,  475. 

2Turner  v.  Shackman,  27  Fed.  183.        7United    States   v.    Pings,   4   Fed. 

sHenning  v.  Boyle,  112  Fed.   397.  714;    Turner  v.   Shackman,   27  Fed. 

4Jones   v.    Oregon,    etc.   R.    Co.    3  1'83.    But  see  contra,  United  States 

Sawy.  523,  Fed  Cas.  No.  7,486.     See  v.  Cameron,  15  Fed.  794,  5  McCrary, 

also,   Giles  v.   Paxson,   36   Fed.   882.  93;    Jones  v.  Oregon,  etc.  E.  Co.  3 

sUmted  States  v.  Horn  Hing,  48  Sawy.  523,  Fed.  Cas.  No.  7,486. 
Fed-  635-  8See  post,  §  1776. 
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[b]  Necessity  must  be  shown. 

The  necessity  for  the  issuance  of  a  dedimus  potestatem  must  be  shown.  9 
and  it  will  not  be  granted  where  the  object  of  the  petition  is  merely  to  see 
what  the  witness  will  testify  before  he  is  put  on  the  witness  stand.1" 
So  also  a  bill  to  perpetuate  testimony  will  not  be  sustained  if  it  be  possible 
that  the  matter  in  question  can  be  made  the  subject  of  immediate  investi- 
gations by  the  party  who  filed  the  bills.n 

[c]  Taken  according  to  common  usage. 

The  phrase  "according  to  common  usage"  means  according  to  the  exist- 
ing practice  whether  at  law  or  equity,  and  the  usage  referred  to  is  the 
common  usage  at  the  time  of  the  revision  of  the  United  States  statutes  in 
1874.12  In  districts  where  there  is  no  established  practice  it  is  competent 
and  proper  to  refer  to  the  usage  in  other  districts  or  to  the  usage  of  the 
State.is  But  there  is  nothing  in  the  phrase  "common  usage"  which  im- 
ports that  the  Federal  courts  in  any  of  the  States  must  adopt  all  subse- 
qent  regulations  enacted  from  time  to  time  by  State  legislatures.!  *  The 
act  of  18921 B  did  not  authorize  this,  but  merely  gave  legislative  sanction 
to  the  following  of  the  State  practice  by  authorizing  that  practice  in  ad- 
dition to  the  former  method.!6 

Since  this  section  has  no  application  to  the  statutory  provisions  as  to 
the  taking  and  transmitting  to  court  of  depositions  de  bene  esse,  it  is  not 
necessary  under  this  section  that  the  return  of  the  commission  should 
show  when  the  examination  was  taken  nor  who  reduced  it  to  writing; 
nor  is  it  material  whether  the  witness  was  "cautioned"  before  being  sworn, 
nor  that  the  return  should  show  anything  more  than  that  he  was  duly 
sworn  and  examined  upon  oath  duly  administered.  17  All  objections  of 
a  formal  character  and  such  as  might  have  been  obviated  if  urged  on  the 
examination  of  the  witness  must  be  raised  on  such  examination,  or  on  mo- 
tion to  suppress  the  deposition.!*  A  deposition  taken  without  leave  of 
court  will  be  rejected.is 

§  1766.    When  deposition  in  perpetuam  admissible. 

Any  court  of  the  United  States  may,  in  its  discretion,  admit 
in  evidence  in  any  cause  before  it,  any  deposition  taken  in  per- 
petuam rei  memoriam,  which  would  be  so  admissible  in  a  court  of 

9Eandall  v.  Venable,  17  Fed.  162;  i3United  States  v.  Fifty  Boxes,  etc. 

United  States  v.   Cameron,   15   Fed.  92  Fed.  601. 

794,  5  McCrary,  93.  "Idem. 

lOTurner    v.    Shackman,    27    Fed.  iBPost,  §  1776. 

183;  Flower  v.  MacGinniss,  112  Fed.  16  United  States  v.  Fifty  Boxes,  etc. 

377,  50  C.  0.  A.  291.  92  Fed.  604. 

UNew  York,  etc.  Co.  v.  New  York,  ifjones  v.   Oregon,   etc.  R.   Co.   3 

etc.  Co.  9  Fed.  578,  20  Blatchf.  174.  Sawy.  523,  Fed.  Cas.  No.  7,486. 

l2United  States  v.  Fifty  Boxes,  etc.  is  York  Co.  v.  Illinois,  etc.  R.  Co.  3 

92  Fed.  601 ;   and  see  Bischoffsheim  Wall.  107,  18  L.  ed.  170. 

v.  Baltzer,  20  Blatchf.  229,  10  Fed.  1.  isHoyt  v.  Hamniekin,  14  How.  346, 

14  L.  ed.  449. 
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the  State  wherein  such  cause  is  pending,  according  to  the  laws 
thereof. 

R.  S.  §  867,  U.  S.  Comp.  Stat.  1901,  p.  664. 

The  section  was  carried  into  the  Revised  Statutes  from  an  act  of  1812.3 
Its  provision  is  intended  to  permit  the  Federal  courts  to  admit  in  evidence 
testimony  perpetuated  according  to  State  laws  and  it  does  not  relate  to 
testimony  perpetuated  by  direction  of  the  circuit  court*  although  it  does 
not  exclude  it.5  Where  the  deposition  has  not  been  taken  in  accordance 
with  the  State  laws  it  will  be  excluded.  6 

§  1767.     Taking  deposition  under  dedimus — compelling  testimony. 

When  a  commission  is  issued  by  any  court  of  the  United  States 
for  taking  the  testimony  of  a  witness  named  therein  at  any  place 
within  any  district  or  Territory,  the  clerk  of  any  court  of  the  Unit- 
ed States  for  such  district  or  Territory  shall,  on  the  application  of 
either  party  to  the  suit,  or  of  his  agent,  issue  a  subpoena  for  such 
witness,  commanding  him  to  appear  and  testify  before  the  com- 
missioner named  in  the  commission,  at  a  time  and  place  stated  in 
the  subpoena ;  and  if  any  witness,  after  being  duly  served  with  such 
subpoena,  refuses  or  neglects  to  appear,  or,  after  appearing,  refuses 
to  testify,  not  being  privileged  from  giving  testimony,  and  such 
refusal  or  neglect  is  proven  to  the  satisfaction  of  any  judge  of  the 
court  whose  clerk  issues  such  subpoena,  such  judge  may  proceed  to 
enforce  obedience  to  the  process,  or  punish  the  disobedience,  as  any 
court  of  the  United  States  may  proceed  in  case  of  disobedience  to 
process  of  subpoena  to  testify  issued  by  such  court. 
R.  S.  §   868,  U.  S.  Comp.  Stat.  1901,  p.  664. 

The  section  was  originally  enacted  in  1827.8  It  was  intended  to  au- 
thorize the  procuring  by  a  commission  of  any  evidence  procurable  on  trial.9 

§  1768.     Compelling  production  of  books,  etc.  under  dedimus. 

When  either  party  in  such  suit  applies  to  any  judge  of  a  United 
States  court  in  such  district  or  Territory  for  a  subpoena  command- 
ing a  witness,  therein  to  be  named,  to  appear  and  testify  before  said 
commissioner,  at  the  time  and  place  to  be  stated  in  the  subpoena, 
and  to  bring  with  him  and  produce  to  such  commissioner  any  paper 

3  Act  Feb.  20,  1912,  c.  25,  2  Stat.  eGould  v.  Gould,  3  Story  516,  Fed. 
682.  Cas.  No.  5,637. 

<See  ante,  §  1765.  8Act   Jan.   24,   1827,   c.   4,  §   1,  4 

6New  York,  etc.  Co.  v.  New  York,    Stat.   197. 
etc.  Co.  9  Fed.  578,  20  Blatchf.  174.        sin    re    Shephard,    3    Fed.    12,    18 

Blatchf.  225. 
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or  writing  or  written  instrument  or  book  or  other  document,  sup- 
posed to  be  in  the  possession  or  power  of  such  witness,  and  to  be 
described  in  the  subpoena,  such  judge,  on  being  satisfied  by 
the  affidavit  of  the  person  applying,  or  otherwise,  that  there 
is  reason  to  believe  that  such  paper,  writing,  written  instru- 
ment, book,  or  other  document  is  in  the  possession  or  power  of  the 
witness,  and  that  the  same,  if  produced,  would  be  competent  and 
material  evidence  for  the  party  applying  therefor,  may  order  the 
clerk  of  said  court  to  issue  such  subpoena  accordingly.  And  if  the 
witness,  after  being  served  with  such  subpoena,  fails  to  produce 
to  the  commissioner,  at  the  time  ajid  place  stated  in  the  subpoena, 
any  such  paper,  writing,  written  instrument,  book,  or  other  docu- 
ment, being  in  his  possession  or  power,  and  described  in  the  sub- 
poena, and  such  failure  is  proved  to  the  satisfaction  of  said  judge, 
lie  may  proceed  to  enforce  obedience  to  said  process  of  subpoena,  or 
punish  the  disobedience  in  like  manner  as  any  court  of  the  United 
States  may  proceed  in  case  of  disobedience  to  like  process  issued 
hy  such  court.  When  any  such  paper,  writing,  written  instrument, 
book,  or  other  document  is  produced  to  such  commissioner,  he  shall, 
at  the  cost  of  the  party  requiring  the  same,  cause  to  be  made  a  cor- 
rect copy  thereof,  or  of  so  much  thereof  as  shall  be  required  by 
•either  of  the  parties. 

R.  S.  §  869,  U.  S.  Comp.  Stat.  1901,  p.  665. 

The  section  was  originally  enacted  in  1827.12  It  applies  to  cases  where 
•depositions  de  bene  esse  are  taken  under  R.  S.  §  86313  or  depositions  in 
perpetuam,  and  under  a  dedimus  potestatem  by  R.  S.  §  866.1'  It  does  not 
however  apply  to  testimony  taken  under  the  genera:  powers  of  a  court  of 
•equity  and  in  the  mode  prescribed  by  the  equity  rules.  15  The  function 
of  a  subpoena  duces  tecum  is  confined  to  the  securing  of  documents  and 
booksi6  hence  under  it  a  witness  cannot  be  compelled  to  produce  a  piece 
•of  metal  in  the  form  of  a  model, 1 7  nor  patterns  for  a  stove.is 

§  1769.  —  rights  of  witness  as  to  distance  and  fees. 

No  witness  shall  be  required,  under  the  provisions  of  either  of 
-the  two  preceding  sections,  to  attend  at  any  place  out  of  the  county 
Tvhere  he  resides,  nor  more  than  forty  miles  from  the  place  of  his 

i2Act  Jan.  24,  1827,  c.  4,  4  Stat.        "In   re   Shephard,   3   Fed.   12,   18 

199.  Blatchf.  225. 

i3See  ante,  §  1761.  "Johnson,  etc.  R.  Co.  v.  Steel  Co. 

KAnte,  §  1765.  48  Fed.  191. 

is  Johnson,    etc.    Co.    v.  Steel    Co.        lain   re    Shephard,    3  Fed.   12,   18 

•48    Fed.    191.  Blatchf.  225. 
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residence,  to  give  deposition ;  nor  shall  any  witness  be  deemed  guilty 
of  contempt  for  disobeying  any  subpoena  directed  to  him  by  virtue 
of  either  of  the  said  sections,  unless  his  fee  for  going  to,  returning 
from,  and  one  day's  attendance  at  the  place  of  examination  are  paid 
or  tendered  to  him  at  the  time  of  the  service  of  the  subpoena. 
R.  S.  §  870,  U.  S.  Comp.  Stat.  1901,  p.  665. 

The  above  section  was  originally  enacted  in  1827.1  The  provisions  re- 
specting witness  fees  are  contained  in  an  earlier  chapter  of  this  Code.* 

§  1770.    Depositions  in  District  of  Columbia  for  suits  elsewhere. 

When  a  commission  to  take  the  testimony  of  any  witness  found 
within  the  District  of  Columbia,  to  be  used  in  a  suit  depending  in 
any  State  or  Territorial  or  foreign  court,  is  issued  from  such  court, 
or  a  notice  to  the  same  effect  is  given  according  to  its  rules  of  prac- 
tice, and  such  commission  or  notice  is  produced  to  a  justice  of  the 
supreme  court  of  said  district,  and  due  proof  is  made  to  him  that 
the  testimony  of  such  witness  is  material  to  the  party  desiring  the 
same,  the  said  justice  shall  issue  a  summons  to  the  witness,  requir- 
ing him  to  appear  before  the  commissioners  named  in  the  com- 
mission or  notice,  to  testify  in  such  suit,  at  a  time  and  at  a  place 
within  said  district  therein  specified. 

R.  S.  §  871,  U.  S.  Comp.  Stat.  1901,  p.  665. 

The  section  was  carried  into  the  Revised  Statutes  from  an  act  of  1869.* 

§  1771.  — when  summons  to  witness  will  issue. 

When  it  satisfactorily  appears  by  affidavit  to  any  justice  of  the 
supreme  court  of  the  District  of  Columbia,  or  to  any  commissioner 
for  taking  depositions  appointed  by  said  court.  First.  That  any 
person  within  said  district  is  a  material  witness  for  either  party  in 
a  suit  pending  in  any  State  or  Territorial  or  foreign  court.  Sec- 
ond. That  no  commission  nor  notice  to  take  the  testimony  of  such 
witness  has  been  issued  or  given;  and,  Third.  That,  according  to 
the  practice  of  the  court  in  which  the  suit  is  pending,  the  deposi- 
tion of  a  witness  taken  without  the  presence  and  consent  of  both 
parties  will  be  received  on  the  trial  or  hearing  thereof,  such  officer 
shall  issue  his  summons,  requiring  the  witness  to  appear  before 

lAct  Jan.  24,  1827,  c.  4,  §§  1,  2,  *Act  Mar.  3,  1869,  c  128,  §  1,  15 
4  Stat.  197,  199.  Stat.  324. 

*Ante,  §  725,  et  seq. 
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him  at  a  place  within  the  district,  at  some  reasonable  time,  to  be 
stated  therein,  to  testify  in  such  suit. 

R.  S.  §  872,  U.  S.  Comp.  Stat.  1901,  p.  666. 
The  above  section  was  originally  enacted  in   1869.6 

§  1772.  — manner  of  taking  and  transmitting  deposition — pen- 
alty for  refusal  to  testify. 

Testimony  obtained  under  the  two  preceding  sections  shall  be 
taken  down  in  writing  by  the  officer  before  whom  the  witness  ap- 
pears, and  shall  be  certified  and  transmitted  by  him  to  the  court 
in  which  the  suit  is  pending,  in  such  manner  as  the  practice  of 
that  court  may  require.  If  any  person  refuses  or  neglects  to  ap- 
pear at  the  time  and  place  mentioned  in  the  summons,  or,  on  his  ap- 
pearance, refuses  to  testify,  he  shall  be  liable  to  the  same  penalties 
as  would  be  incurred  for  a  like  offense  on  the  trial  of  a  suit. 
R.  S.  §  873,  U.  S.  Comp.  Stat.  1901,  p.  666. 

The  above  section  was  originally  enacted  in  1869.8 

§  1773.  — fees   of  witnesses. 

Every  witness  appearing  and  testifying  under  the  said  provisions 
relating  to  the  District  of  Columbia  shall  be  entitled  to  receive  for 
each  day's  attendance,  from  the  party  at  whose  instance  he  is  sum- 
moned, the  fees  now  provided  by  law  for  each  day  he  shall  give 
attendance. 

R.  S.  §  874,  U.  S.  Comp.  Stat.  1901,  p.  666. 

§  1774.    Letters  rogatory  from  and  to  foreign  countries. 

When  any  commission  or  letter  rogatory,  issued  to  take  the  testi- 
mony of  any  witness  in  a  foreign  country,  in  any  suit  in  which  the 
United  States  are  parties  or  have  an  interest,  is  executed  by  the 
court  or  the  commissioner  to  whom  it  is  directed,  it  shall  be  returned 
by  such  court  or  commissioner  to  the  minister  or  consul  of  the 
United  States  nearest  the  place  where  it  is  executed.  On  receiv- 
ing the  same,  the  said  minister  or  consul  .shall  indorse  thereon  a 
certificate,  stating  when  and  where  the  same  was  received,  and 
that  the  said  deposition  is  in  the  same  condition  as  when  he  re- 
ceived it;  and  he  shall  thereupon  transmit  the  said  letter  or  com- 
mission, so  executed  and  certified,  by  mail,  to  the  clerk  of  the  court 

eAct  Mar.  3,  1869,  c.  128,  §  2,  »Act  Mar.  3,  1869,  c.  128,  §  3,  15 
15  Stat.   325.  Stat.  325. 
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from  which  the  same  issued,  in  the  manner  in  which  his  official 
dispatches  are  transmitted  to  the  government.  And  the  testimony 
of  witnesses  so  taken  and  returned  shall  be  read  as  evidence  on  the 
trial  of  the  suit  in  which  it  was  taken,  without  objection  as  to  the 
method  of  returning  the  same.  When  letters  rogatory  are  addressed 
from  any  court  of  a  foreign  country  to  any  circuit  court  of  the 
United  States,  a  commissioner  of  such  circuit  court  designated  by 
said  court  to  make  the  examination  of  the  witnesses  mentioned  in 
said  letters,  shall  have  power  to  compel  the  witnesses  to  appear  and 
depose  in  the  same  manner  as  witnesses  may  be  compelled  to  ap- 
pear and  testify  in  courts. 

R.  S.  §  875,  as  amended  1877,  U.  S.  Comp.  Stat.  1901,  p.  667. 

The  last  sentence  of  the  above  section  was  added  by  the  act  of  1877,1'1 
the  remainder  of  the  section  having  been  first  enacted  in  1863.1 1  Provisions 
relating  to  the  taking  of  testimony  of  witnesses  residing  in  the  United 
States  for  use  in  foreign  countries  are  set  forth  elsewhere.12  The  sec- 
tion only  provides  for  the  procedure  when  letters  rogatory  are  addressed 
and  commissioners  are  appointed  and  it  does  not  extend  to  cases  in  which 
examination  of  witnesses  will  be  ordered.13 

§  1775.     Notaries  may  take  depositions,  etc.,  for  use  in  Federal 
courts. 

Notaries  public  of  the  several  States,  Territories,  and  the  Dis- 
trict of  Columbia  be  and  they  are  hereby,  authorized  to  take  deposi- 
tions, and  do  all  other  acts  in  relation  to  taking  testimony  to  be 
used  in  the  courts  of  the  United  States,  take  acknowledgments  and 
affidavits,  in  the  same  manner  and  with  the  same  effect  as  com- 
missioners of  the  United  States  circuit  court  may  now  lawfully 
take  or  do. 

Act  Aug.  15,  1876,  c.  304,  19  Stat.  206,  U.  S.  Comp.  Stat.  1901,  p.  663. 

§  1776.     Depositions  may  be  taken  according  to  State  law. 

In  addition  to  the  mode  of  taking  the  depositions  of  witnesses 
in  causes  pending  at  law  or  equity  in  the  district  and  circuit  courts 
of  the  United  States,  it  shall  be  lawful  to  take  the  depositions  or 

loAct  Feb.  27,  1877,  c.  69,  19  Stat.        i2See  ante,  §§  1750-1753. 
241-  i3In,  re  Letters  Rogatory,  36  Fed. 

nAct  Mar.  3,  1863,  c.  95,  12  Stat.    306. 
770. 
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testimony  of  witnesses  in  the  mode  prescribed  by  the  laws  of  the 
State  in  which  the  courts  arc  held. 

Act  Mar.  9,  1892,  c.  14,  27  Stat.  7,  U.  S.  Comp.  Stat.  1901,  p.  664. 

The  word  "'mode''  in  the  above  provision  refers  merely  to  the  manner 
of  taking  depositions,  and  the  section  therefore  does  not  give  the  Federal 
courts  discretion  to  take  depositions  not  authorized  by  Federal  law.  It 
merely  permits  them  in  their  discretion  to  follow  the  Federal  practice  in 
the  manner  of  taking,  or  that  prescribed  by  the  State  law.i6  Thus  a  State 
law  providing  for  the  issuance  of  a  commission  by  the  clerk  with  interroga- 
tories attached  may  be  followed  in  the  Federal  court. i' 

A  deposition  taken  for  use  in  a  State  court,  in  accordance  with  the 
State  practice  may  be  used  on  the  removal  of  the  cause  to  a  Federal  court 
where  it  appears  that  since  the  taking  of  the  deposition  the  deponent  has 
died.18  But  depositions  so  taken  cannot  be  received  on  removal  to  Federal 
court,  where  the  witnesses  are  accessible  and  within  one  hundred  miles  of 
the  place  of  trial.i9 

§  1777.     Copies  of  department  records  and  papers  as  evidence. 

Copies  of  any  books,  records,  papers,  or  documents  in  any  of  the 
executive  departments, [a]  authenticated  under  the  seals  of  such  de- 
partments,™ respectively,  shall  be  admitted  in  evidence  equally 
with  the  originals  thereof. 

R.  S.  §  882,  U.  S.  Comp.  Stat.  1901,  p.  669. 

[a]  Copies  of  books,  documents,  etc. 

The  words  documents  and  papers  used  in  this  section  cannot  be  held 
to  mean  every  document  or  paper  on  file  but  only  such  as  were  made  by 
an  officer  or  agent  of  the  government  in  the  course  of  his  official  duty.  3  A 
copy  of  a  bond  certified  under  this  section  is  not  evidence  of  the  execution 
of  such  bond  where  the  same  is  denied  but  it  must  be  certified  under  R. 
S.  §  SSe4  by  the  register,  subject  to  call  for  the  production  of  the  original.^ 

[b]  Authentication. 

Where  the  commissioner  of  pensions  certified  to  a  record  in  his  office 
and  the  acting  Secretary  of  the  Interior  certified  as  to  the  former  official 

"Hanks  v.  Dental,  Asso.  v.  Tooth  above  cited  would  seem  to  settle  the 

Crown  Co.   194  U.  S.  309,  48  L.  ed.  question. 

991.  24  Sup.  Ct.  Rep.  700;  Hartman  "Carrara,    etc.    Co.    v.    Carrarra 

v.  Frenaughty,  139  Fed.  887;  Nation-  Paint   Co.    137   Fed.   319. 

al,  etc.  Co.  v.  Leland,  94  Fed.  502,  37  i  8  United    States  Life   Ins.    Co.   v. 

C.  C.  A.  372;  Seely  v.  Kansas  City,  Ross,  102  Fed.  722,  42  C.  C.  A.  601. 

etc.  Co.  71  Fed.  554;  Shellabarger  v.  isTexas,  etc.  R.  Co.  v.  Wilder,  92 

Oliver,  64  Fed.  306;  United  States  v.  Fed.  953,  35  C.  C.  A.  105. 

Fifty   Boxes,    92   Fed.    601.      A   con-  3Blooks  Case,  7  Ct.  CI.  406. 

trary    view    has    been    upheld,    see  *See  post,  §  1782. 

Smith  v.  Northern  Pac.  Ry.  110  Fed.  5TJnited  States  v.  Humason,  S  Fed. 

349;  but  the  Supreme  Court  decision  71,  7  Sawy.  252. 
Fed.  Proc— 91.                               1441 
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character  it  was  held  that  the  section  had  heen  complied  with,  since  the 
office  of  Pension  Commissioner  is  part  of  the  Department  of  the  Interior.* 

§  1778.    Copies  of  records  in  office  of  Solicitor  of  Treasury. 

Copies  of  any  documents,  records,  books,  or  papers  in  the  ofiP.ce 
of  the  solicitor  of  the  treasury,  certified  by  him  under  the  seal  of 
his  office,  or,  when  his  office  is  vacant,  by  the  officer  acting  as  solic- 
itor for  the  time,  shall  be  evidence  equally  with  the  originals. 
R.  S.  §  883,  U.  S.  Comp.  Stat.  1901,  p.  669. 
The  section  was  carried  into  the  Revised  Statutes  from  an  act  of  1849.* 

§  1779.    Copies  of  papers,  etc.,  in  office  of  Indian  Commissioner. 

Copies  of  any  public  documents,  records,  books,  maps,  or  papers 
belonging  to  or  on  the  files  of  said  office  [i.  e.,  of  the  Commis- 
sioner of  Indian  Affairs]  authenticated  by  the  seal  [provided  for 
by  this  act]  and  certified  by  the  Commissioner  thereof,  or  by  such 
officer  as  may,  for  the  time  being,  be  acting  as  or  for  such  Com- 
missioner, shall  be  evidence  equally  with  the  originals  thereof. 

Part  of  §  3,  act  July  26,  1892,  c.  256,  27  Stat.  272,  U.  S.  Comp.  Stat. 
1901,  p.  263. 

§  1780.    Comptroller  of  Currency's  instruments,  etc.,  and  copies 
of  records. 

Every  certificate,  assignment,  and  conveyance  executed  by  the 
comptroller  of  the  currency,  in  pursuance  of  law,  and  sealed  with 
his  seal  of  office,  shall  be  received  in  evidence  in  all  places  and 
courts ;  and  all  copies  of  papers  in  his  office,  certified  by  him  and 
authenticated  by  the  said  seal,  shall  in  all  cases  be  evidence  equally 
with  the  originals.     An  impression  of  such  seal  directly  on  the 
{  paper  shall  be  as  valid  as  if  made  on  wax  or  wafer. 
R.  S.  §  884,  U.  S.  Comp.  Stat.  1901,  p.  669. 
The  section  was  originally  enacted  in  1864.10 

§  1781.    Organization  certificates  of  national  banks  as  evidence- 
Copies  of  the  organization  certificate  of  any  national  banking 
association,  duly  certified  by  the  comptroller  of  the  currency,  and 
authenticated  by  his  seal  of  office,  shall  be  evidence  in  all  courts  and 

eBallew  v.  United  States,  160  U.        8Act  Feb.  22,  1849,  c.  61,  9  Stat. 
S.  187,  40  L.  ed.  388,  16  Sup.  Ct.  Rep.    347. 

263-  io Act  June  3,  1864,  c.  106,  13.  Stat. 

100. 
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places  within  the  jurisdiction  of  the  United  States  of  the  existence 
of  the  association,  and  of  every  matter  which  could  be  proved  by 
the  production  of  the  original  certificate. 
E.  S.  §  885,  TJ.  S.  Comp.  Stat.  1901,  p.  670. 

In  an  action  brought  against  a  stockholder  of  a  bank  on  his  liability  as 
such,  the  comptroller's  certificate  is  conclusive  as  to  the  completeness  of 
the  organization  of  the  bank.n 

§  1782.     Transcripts  from  books,  etc.,  of  Treasury  as  evidence. 

When  suit  is  brought[a]  in  any  case  of  delinquency  of  a  revenue 
officer,  or  other  person  accountable  for  public  money, [b]  a  transcript 
from  the  books  and  proceedings  of  the  treasury  department,  certi- 
fied by  the  register  and  authenticated  under  the  seal  of  the  depart- 
ment, or,  when  the  suit  involves  the  accounts  of  the  war  or  navy 
departments,  certified  by  the  auditors  respectively  charged  with  the 
examination  of  those  accounts,  and  authenticated  under  the  seal 
of  the  Treasury  Department,  shall  be  admitted  as  evidence, [0]  and 
the  court  trying  the  cause  shall  be  authorized  to  grant  judgment 
and  award  execution  accordingly.  And  all  copies  of  bonds,  con- 
tracts, or  other  papers  relating  to,  or  connected  with,  the  settlement 
of  any  account  between  the  United  States  and  an  individual,  when 
certified  by  the  register,  or  by  such  auditor,  as  the  case  may  be,  to 
be  true  copies  of  the  originals  on  file,  and  authenticated  under  the 
seal  of  the  department,  may  be  annexed  to  such  transcripts,  and 
shall  have  equal  validity,  and  be  entitled  to  the  same  degree  of 
credit  which  would  be  due  to  the  original  papers  if  produced 
and  authenticated  in  court :  Provided,  That  where  suit  is  brought 
upon  a  bond  or  other  sealed  instrument,  and  the  defendant  pleads 
non  est  factum,  or  makes  his  motion  to  the  court,  verifying  such 
plea  or  motion  by  his  oath,  the  court  may  take  the  same  into  con- 
sideration, and,  if  it  appears  to  be  necessary  for  the  attainment  of 
justice,  may  require  the  production  of  the  original  bond,  contract 
or  other  paper  specified  in  such  affidavit. 
R.  S.  §  886,  U.  S.  Comp.  Stat.  1901,  p.  670. 

[a]     General   application  of    section. 

The  legislature  has  power  to  establish  new  rules  of  evidence  in  dero- 
gation of  the  common  law  by  making  transcripts  from  the  departments 

ii  Casey  v.  Galli,  94  TJ.  S.  673,  24 
L.  ed.  1«8. 
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at  Washington  evidence  against  public  debtors; 1 5  and  the  provisions  of 
this  section  as  to  the  admission  of  authenticated  copies  is  general  and 
applies  to  all  cases  where  the  evidence  is  required.  It  is  founded  on  the 
prudent  precaution  to  guard  against  the  loss  of  the  original  document.^ 
The  section  applies  to  a  proceeding  against  the  surety  as  well  as  one 
against  the  delinquent  principal.  1 7 

[b]  "Accountable  for  public  money." 

Since  it  is  the  duty  of  an  Indian  agent  to  receive  and  disburse  public 
moneys  he  is  a  person  accountable  for  public  money'  within  the  meaning  of 
the  section.  19  But  in  an  action  brought  against  the  superintendent  of  a 
mint  on  his  official  bond,  on  the  ground  that  he  had  not  safely  kept  the 
money  and  bullion,  a  transcript  was  not  allowed,  such  case  not  being  within 
the  section.  20  A  similar  decision  was  reached  on  a  suit  brought  against  a 
party  for  money  alleged  to  have  been  paid  him  by  mistake  by  one  of  the 
governments  disbursing  officers,  i 

[c]  Nature  and  authentication  of  transcript. 

The  statement  presented  by  the  transcript  should  be  complete  in  itself, 
and  should  give  both  sides  of  an  account  as  the  same  stands  on  the  books, 
but  it  is  not  necessary  that  every  account  with  an  individual  and  all  of 
every  account  shall  tie  transcribed  as  a  condition  of  the  admissibility  of 
one  account.*  The  transcript  must  however  be  more  than  a  mere  naked 
balance  or  gross  amount  due.  5  A  transcript  setting  forth  the  debit  side 
of  a  charge,  against  a  government  officer,  for  property  received  but  not 
showing  of  what  the  property  consisted  nor  how  its  value  was  ascertained 
has  been  held  inadmissible,  although  there  was  attached  thereto,  a  paper 
describing  the  property  item  by  item  and  setting  forth  the  values,  but 
not  professing  to  be  a  transcript.6  The  mode  of  authenticating  tran- 
scripts from  the  departments  at  Washington  as  prescribed  must  be  strictly 
pursued. s  It  has  been  held  that  the  transcripts  are  under  this  section  made 
prima  facie  evidence  of  the  facts  stated  therein,  so  far  as  the  same  are 
authorized  by  law. 9 

iBTJnited  States  v.  Harrill,  McAll.  5TJnited  States  v.  Jones,  8  Pet.  383, 

243243,  Fed.  Cas.  No.  15,310.  8  L.  ed.  988;  and  see  Gratiot  v.  Unit- 

isTJnited  States  v.  Lent,   1   Paine  ed  States,  15  Pet.  370,  10  L.  ed.  771; 

417,  Fed.  Cas.  No.   15.593.  Hoyt  v.  United  States,  10  How.  109, 

"Chadwick    v.    United    States,    3  13  L.  ed.  348. 

Fed.  750.  eUnited  States  v.   Smith,  35  Fed. 

isUnited  States  v.  Allen,  36  Fed.  490. 

174.  sunited  States  v.  Harrill,  McAll. 

2<>United  States  v.  Bosbyshell.  73  243.  Fed.  Cas.  No.  15,310. 

Fed.  616.  SHarvey  v.  United  States,  97  Fed. 

lUnited  States  v.  Radowitz,  8  Re-  452,  38  C.  C.  A.  2457;  United  States 

porter  263,  Fed.  Cas.  No.   16.112.  v.  Eggleston,  4  Sawy.  1<99,  Fed.  Cas. 

^United  States  v.  Gaussen,  10  Wall.  No.  15,027;   Bruce  v.  United  States, 

198,  22  L.  ed.  41;   see  also  Hoyt  v.  17  How.  437,  15  L.  ed.  129;  but  see 

United   States,    10  How.    109,   13   L.  United   States   v.    Ralston,    17    Fed. 

ed.  348;  Gratiot  v.  United  States,  15  895. 
Pet.  370,  10  L.  ed.  771. 
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Under  the  provisions  of  the  above  section  the  certification  is  done  by  the 
Register  or  Auditors  as  the  case  may  be,  since  the  act  of  1894  however 
the  certification  is  done  by  the  Secretary  or  Assistant  Secretary  of  the 
Treasury.io  Since  the  transcripts  are  not  conclusive  evidence  it  has  been 
held  that  if  the  defendant  disputed  any  of  the  charges  against  him  he 
could,  by  proper  application  to  the  court,  supported  by  sufficient  evidence, 
obtain  the  original  vouchers  on  which  he  was  charged,  if  necessary  to  his 
defense  and  to  show  that  the  debit  against  him  was  erroneous. n 

§  1783.  —  how  transcripts  should  be  certified. 

The  transcripts  from  the  books  and  proceedings  of  the  Department 
of  the  Treasury  and  the  copies  of  bonds,  contracts  and  other  papers 
provided  for  in  section  eight  hundred  and  eighty-six  of  the  Ee- 
vised  Statutes  shall  hereafter  be  certified  by  the  Secretary  or  an 
Assistant  Secretary  of  the  Treasury  under  the  seal  of  the  depart- 
ment. 

§  17,  act  July  31,  1894,  c.  174,  28  Stat.  210,  as  amended  act  Mar.  2, 
1895,  c.  177,  28  Stat.  809,  U.  S.  Comp.  Stat.  1901,  p.  671. 

A  certification  of  the  transcript  by  the  acting  Secretary  of  the  Treasury 
is  sufficient,  n 

§  1784.  —  transcripts    in    indictments    for    embezzling    public 
moneys. 

Upon  the  trial  of  any  indictment  against  any  person  for  em- 
bezzling public  moneys,  it  shall  be  sufficient  evidence  for  the  pur- 
pose of  showing  a  balance  against  such  person  to  produce  a  tran- 
script from  the  books  and  proceedings  of  the  Treasury  Department, 
as  provided  by  the  preceding  section. 

It.  S.  §  887,  TJ.  S.  Comp.  Stat.  1901,  p.  671. 

§  1785.     Copies  of  returns  in  returns  office  of  Interior  Department. 

A  copy  of  any  return  of  a  contract  returned  and  filed  in  the  re- 
turns office  of  the  department  of  the  interior,  as  provided  by  law, 
when  certified  by  the  clerk  of  said  office  to  be  full  and  complete, 
and  when  authenticated  by  the  seal  of  the  department,  shall  be 
evidence  in  any  prosecution  against  any  officer  for  falsely  and  cor- 
ruptly swearing  to  the  affidavit  required  by  law  to  be  made  by  such 

loSee  post,  §  1783.  "Laffan  v.  United  States,  122  Fed. 

iiUnited  States  v.  Bruce,  17  How.    334,  58  C.  C.  A.  496. 
437,  15  L.  ed.  129. 
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officer  in  making  his  return  of  any  contract,  as  required  by  law, 
to  said  returns  office. 

R.  S.  §  888,  U.  S.  Comp.  Stat.  1901,  p.  &71. 
The  section  was  originally  enacted  in  1862.17 

§  1786.  Copies  of  postoffice  records  as  evidence  against  post 
masters,  etc. 
Copies  of  the  quarterly  returns  of  postmasters  and  of  any 
papers  pertaining  to  the  accounts  in  the  office  of  the  sixth  auditor, 
and  transcripts  from  the  money-order  account  books  of  the  post- 
office  department,  when  certified  by  the  sixth  auditor  under  the  seal 
of  his  office,  shall  be  admitted  as  evidence  in  the  courts  of  the 
United  States,  in  civil  suits  and  criminal  prosecutions;  and  in  any 
civil  suit,  in  case  of  delinquency  of  any  postmaster  or  contractor,  a 
statement  of  the  account,  certified  as  aforesaid,  shall  be  admitted 
in  evidence,  and  the  court  shall  be  authorized  thereupon  to  give 
judgment  and  award  execution,  subject  to  the  provisions  of  law  as 
to  proceedings  in  such  civil  suits. 

R.  S.  §  889,  U.  S.  Comp.  Stat.  1901,  p.  671. 

The  title  of  sixth  auditor  is  changed  by  an  act  of  1894,  to  Auditor  of 
the  Postoffice  Department. is  Transcripts  of  the  quarterly  reports  duly 
certified  are  admissible  as  evidence,!  9  as  are  also  duly  certified  transcripts 
of  books  of  the  United  States  Treasury'  Department  showing  the  post- 
office  accounts.2 o  Such  reports  and  accounts  are  however  only  prima  facie 
evidence  and  subject  to  be  met  by  other  competent  proof.l  Quarterly 
reports  duly  certified  as  required  by  this  section  and  signed  by  the  post 
master  but  written  by  the  assistant  postmaster  are  properly  admitted 
on  an  indictment  of  the  latter  for  embezzlement.2  The  fact  that  tran- 
scripts of  accounts  duly  certified  fail  to  set  forth  credits  claimed  by  the 
defendant  but  disallowed  by  the  government  does  not  affect  their  admis- 
sibility, s  And  it  is  held  that  the  transcript  is  good  even  where  credits 
claimed  and  allowed  are  not  set  forth.  4 

"Act  June  2,  1862,  c.  93,  §  4,  12  ildem. 

Stat.  412.  2McBride    v.    United    States,    101 

is  Act  July  31,   1894,  c.  174,   §  3,  Fed.  821,  42  C.  C.  A.  38. 

U.  S.  Comp.  Stat.  p.  154.  3United  States  v.  Hodge,  13*  How. 

"United  States  v.  Snyder,  14  Fed.  478,  14  L.  ed.  231. 

554,  4  McCrary,  618.  ^United   States  v.   Harrill,   1  Mc- 

2  0United   States   v.    Carlovitz,    80  All.  243,  Fed.  Cas.  No.  15,310. 
Fed.  862,  26  C.  C.  A.  186. 

1446 


Procedure]  COPIES  AND  EXEMPLIFICATIONS.  £   1788 

§  1787.    What  shall  be  sufficient  evidence  of  demand  on  post- 
master. 

In  all  suits  for  the  recovery  of  balances  due  from  postmasters, 
a  copy,  duly  certified  under  the  seal  of  the  sixth  auditor,  of  the 
statement  of  any  postmaster,  special  agent,  or  other  person,  em- 
ployed by  the  Postmaster  General  or  the  auditor  for  that  purpose, 
that  he  has  mailed  a  letter  to  such  delinquent  postmaster  at  the 
postoffice  where  the  indebtedness  accrued,  or  at  his  last  usual  place 
of  abode;  that  a  sufficient  time  has  elasped  for  said  letter  to  have 
reached  its  destination  in  the  ordinary  course  of  the  mail ;  and  that 
payment  of  such  balance  has  not,  been  received,  within  the  time 
designated  in  his  instructions,  shall  be  received  as  sufficient  evi- 
dence in  the  courts  of  the  United  States,  or  other  courts,  that  a  de- 
mand has  been  made  upon  the  delinquent  postmaster;  but  when 
the  account  of  a  late  postmaster  has  been  once  adjusted  and  set- 
tled, and  a  demand  has  been  made  for  the  balance  appearing  to 
be  due  and  afterward  allowances  are  made  or  credits  entered,  it 
shall  not  be  necessary  to  make  a  further  demand  for  the  new  balance 
found  to  be  due. 

R.  S.  §  890,  U.  S.  Comp.  Stat.  1901,  p.  672. 

This  section  was  carried  into  the  Eevised  Statutes  from  an  act  of  1868.7 

§  1788.     Copies  and  exemplifications  of  General  Land  office  rec- 
ords. 

Copies  of  any  records,  books,  or  papers  in  the  general  land  office, 
authenticated  by  the  seal  and  certified  by  the  commissioner  thereof, 
or,  when  his  office  is  vacant,  by  the  principal  clerk,  shall  be  evidence 
equally  with  the  originals  thereof.  And  literal  exemplifications  of 
any  such  records  shall  be  held,  when  so  introduced  in  evidence, 
to  be  of  the  same  validity  as  if  the  names  of  the  officers  signing  and 
countersigning,  the  same  had  been  fully  inserted  in  such  record. 
R.  S.  §  891,  U.  S.  Comp.  Stat.  1901,  p.  672. 

Where  the  records  of  a  local  land  office  were  burned,  a  book  prepared 
under  the  direction  of  the  General  Land  Office  Commissioner  and  transmit- 
ted by  Mm  to  the  register  of  the  local  land  office  was  held  to  be  admissible 
in  evidenos  under  this  section  as  an  official  book,  although  not  certified.' 

7  Act  July  27,  1868,  c.  246,  §  19,  15  «Carr  Land  Co.  v.  United  States, 
Stat  1©7.  Tong,  108  U.  S.  560,  27  L.  ed.  811, 

118  Fed.  821,  55  (J.  C.  A.  433. 
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§  1789.  —  duty  of  Commissioner  of  General  Land  Office  regarding 
same. 

The  Commissioner  of  the  General  Land  Office  shall  cause  to  be 
prepared,  and  shall  certify,  under  the  seal  of  the  office,  such  copies 
of  records,  books,  and  papers  on  file  in  his  office,  as  may  be  applied 
for,  to  be  used  in  evidence  in  the  courts  of  justice. 
R.  S.  §  2469,  U.  S.  Comp.  Stat.  1901,  p.  1567. 

§  1790.  — exemplifications  by  him  as  evidence. 

Literal  exemplification  of  any  records  which  have  been  or  may 
be  granted  in  virtue  of  the  preceding  section  shall  be  deemed  of  the 
same  validity  in  all  proceedings,  whether  at  law  or  in  equity, 
wherein  such  exemplifications  are  adduced  in  evidence,  as  if  the 
names  of  the  officers  signing  and  countersigning  the  same  had  been 
fully  inserted  in  such  record. 

R.  S.  §  2470  U.  S.  Comp.  Stat.  1901  p.  1557. 

The  section  was  originally  enacted  in  1843.1  o  This  provision  is  sub- 
stantially the  same  as  that  of  R.  S.  §  891. n 

§  1791.     Registers  and  receivers  transcripts  of  Land  Office  records 
as  evidence. 

The  transcripts  thus  furnished  [i.  e.,  by  registers  and  receivers 
of  land  offices  to  applicants  paying  the  prescribed  fee]  when  duly 
certified  to  by  them  [i.  e.,  by  registers  and  receivers],  shall  be  ad- 
mitted as  evidence  in  all  courts  of  the  United  States  and  the  Ter- 
ritories thereof,  and  before  all  officials  authorized  to  receive  evi- 
dence, with  the  same  force  and  effect  as  the  original  records. 

Act  Mar.  22,  1904,  c.  748,  33  Stat.  144,  U.  S.  Comp.. Stat.  1905,  p.  313. 

§  1792.     Original  papers  in  Land  Office  as  evidence. 

Whenever  the  register  of  any  United  States  land  office  shall  be 
served  with  a  subpoena  duces  tecum  or  other  valid  legal  process 
requiring  him  to  produce,  in  any  United  States  court  or  in  any 
court  of  record  of  any  State,  the  original  application  for  entry  of 
public  lands  or  the  final  proof  of  residence  and  cultivation  or  any 
other  original  papers  on  file  in  the  general  land  office  of  the  United 
States  on  which  a  patent  to  land  has  been  issued  or  which  furnish 

io Act  March  3,  1843,  c.  95,  §  1,  5 
Stat.  627. 

ii Ante.  §  1788.  -. 
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the  basis  for  such  patent,  it  shall  be  the  duty  of  such  register  to 
at  once  notify  the  commissioner  of  the  general  land  office  of  the 
service  of  such  process,  specifying  the  particular  papers  he  is  re- 
quired to  produce,  and  upon  receipt  of  such  notice  from  any  register 
of  a  United  States  land  office  the  Commissioner  of  the  general 
land  office  shall  at  once  transmit  to  such  register  the  original  papers 
specified  in  such  notice,  and  which  such  register  is  required  to 
produce,  and  to  attach  to  such  papers  a  certificate,  under  seal  of 
his  office,  properly  authenticating  them  as  the  original  papers  upon 
which  patent  was  issued;  and  such  papers  so  authenticated  shall 
be  received  in  evidence  in  all  courts«f  the  United  States  and  in  the 
several  State  courts  of  the  States  of  the  Union:  Provided,  That 
the  Secretory  of  the  Interior  shall  make  rules  and  regulations  to 
secure  the  return  of  such  documents  to  the  general  land  office, 
after  use  in  evidence,  without  cost  to  the  United  States. 

Act  Apr.  19,  1904,  c.  1398,  33  Stat.  186,  U.  S.  Comp.  Stat.  1905,  p.  47. 

§  1793.     Copies  of  General  Land  Office  papers  made  by  Recorder, 
as  evidence. 

Copies  of  any  patents,  records,  books,  or  papers  in  the  general 
land  office  authenticated  by  the  seal  and  certified  by  the  recorder  of 
such  office  shall  be  evidence  equally  with  the  originals  thereof  to 
the  same  force  and  effect  as  when  certified  by  the  commissioner  of 
said  office. 

Act  Apr.  19,  1904,  c.  1396,  33  Stat.  185,  U.  S.  Comp.  Stat.  1905,  p.  163. 

§  1794.     Copies  of  records,  etc.,  of  patent  office. 

Written  or  printed  copies  of  any  records,  books,  papers,  or  draw- 
ings belonging  to  the  patent  office,  and  of  letters  patent  authenti- 
cated by  the  seal  and  certified  by  the  commissioner  or  acting  com- 
missioner thereof,  shall  be  evidence  in  all  cases  wherein  the  originals 
could  be  evidence;  and  any  person  making  application  therefor, 
and  paying  the  fee  required  by  law,  shall  have  certified  copies 
thereof. 

R.  S.  §  892,  U.  S.  Comp.  Stat.  1901,  p.  673. 

The  section  was  originally  enacted  in  1870.15  It  relates  only  to  records, 
books,  papers  or  drawings  belonging  to  the  Patent  Office  and  letters  pat- 
ent.^    It  is  held  that  a  certified  copy  of  a  patent  office  record  of  an  assign  - 

16 Act  July  8,  1870,  c.  230,  §  — ,  10  lePaine  v.  Trask,  50  Fed.  233,  5 
Stat.  207.  C.  C.  A.  497. 
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inent  of  a  patent  is  prima  facie  evidence  of  the  genuineness  of  the  instru- 
ment.17  This  holding  however  has  been  expressly  disapproved  on  the 
ground  that,  since  the  law  does  not  require  an  assignment  of  a  patent 
to  be  put  on  record,  such  an  assignment  is  not  a  record  or  paper  "be- 
longing to''  the  Patent  Office,  and  that  such  a  holding  would  open  the  door 
to  fraud.!  8 

§  1795.  —  copies  of  foreign  letters  patent. 

Copies  of  the  specifications  and  drawings  of  foreign  letters  pat- 
ent, certified  as  provided  in  the  preceding  section,  shall  be  prima 
facie  evidence  of  the  fact  of  the  granting  of  such  letters  patent, 
and  of  the  date  and  contents  thereof. 

R.  S.  §  893,  U.  S.  Comp.  Stat.  1901,  p.  673, 

This  section  was  originally  enacted  in  1870.1  A  copy  of  a  French  pat- 
ent certified  by  a  director  of  the  National  Conservatory  of  Arts  and  Manu- 
factories in  France  under  the  seal  of  that  department  and  verified  by  the 
Minister  of  Agriculture  and  Commerce,  was  held  to  be  sufficiently  certi- 
fied under  the  section,  since  the  above  Conservatory  and  its  Commissioners 
■correspond  to  the  Patent  Office  and  the  Commissioner  in  the  United  States 
and  the  Minister  of  Agriculture  and  Commerce  to  the  Secretary  of  the 
Interior.  2 

■'§  1796.  — printed  copies  of  specifications  and  drawings  of  pat- 
ents. 

The  printed  copies  of  specifications  and  drawings  of  patents, 
which  the  commissioner  of  patents  is  authorized  to  print  for 
gratuitous  distribution,  and  to  deposit  in  the  capitols  of  the  States 
and  Territories,  and  in  the  clerks'  offices  of  the  district  courts,  shall, 
when  certified  by  him  and  authenticated  by  the  seal  of  his  office, 
be  received  in  all  courts  as  evidence  of  all  matters  therein  contained. 
K.  S.  §  894,  U.  S.  Comp.  Stat.  1901,  p.  673. 

The  above  section  was  originally  part  of  a  resolution  of  1871.* 

§  1797.    Copies  of  Patent  Office  trademark  papers  as  evidence. 

Written  or  printed  copies  of  any  records,  books,  papers,  or  draw- 

"Standard,  etc.  Co.  v.  Crane,  etc.  60  Fed.  1016,  9  C.  C.  A.  336;  Paine 

Co.  76  Fed.  767,  22  C.   C.  A.   549;  v.   Trask,  56   Fed.   233,   5  C.  C.  A. 

Dederiek  v.  Whitman,  etc.  Co.  26  Fed.  497. 

763 ;  National,  etc.  Box  Co.  v.  Amer-        i  Act  July  8,  1870,  c.  230,  §  — ,  16 

ican,  etc.  Pail  Co.  55  Fed.  488;   see  Stat.  207. 

also  Parker  v.  Haworth,  4  McLean,       2Schoerken   v.    Swift,   etc.    Co.   7 

370,  Fed.  Cas.  No.  10,738;  Brooks  v.  Fed.  469,  19  Blatchf.  209. 
Jenkins,  3  McLean,  432,  Fed.  Cas.  No.        4Resolution  No.  5,  Jan.  11,  1871, 

1,953.  16  Stat.  590. 

isNew  York  v.  American  Cable  Co. 
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ings  relating  to  trademarks  belonging  to  the  patent  office,  and  of 
'certificates  of  registration,  authenticated  by  the  seal  of  the  patent 
office  and  certified  by  the  commissioner  thereof,  shall  be  evidence 
in  all  cases  wherein  the  originals  could  be  evidence;  and  any  per- 
son making  application  therefor  and  paying  the  fee  required  by  law 
shall  have  certified  copies  thereof. 

§  11  of  act  Feb.  20,  1905,  c.  592,  33  Stat.  727,  U.  S.  Comp.  Stat.  1905, 
p.  672. 

|  1798.    Extracts  from  journals  of  Congress  as  evidence. 

Extracts  from  the  journals  of  the  Senate,  or  of  the  House  of 
Representatives,  and  of  the  executive  journal  of  the  Senate  when 
•the  injunction  of  secrecy  is  removed,  certified  by  the  secretary  of 
i;he  Senate  or  by  the  clerk  of  the  House  of  Eepresentatives,  shall  be 
admitted  as  evidence  in  the  courts  of  the  United  States,  and  shall 
have  the  same  force  and  effect  as  the  originals  would  have  if  pro- 
duced and  authenticated  in  court. 

R.  S.  §  895,  U.  S.  Comp.  Stat.  1901,  p.  673. 

The  section  was  carried  forward  from  an  act  of  1846.'  It  is  not  a 
statutory  declaration  that  the  journals  are  the  highest  evidence  of  the  facts 
«tated  in  them  or  a  complete  evidence  of  all  that  occurs  in  the  progress 
■of  business  in  the  respective  houses.  8 

§  1799.    Copies  of  records,  etc.,  in  offices  of  United  States  consuls, 
etc. 

Copies  of  all  official  documents  and  papers  in  the  office  of  any 
consul,  vice-consul,  or  commercial  agent  of  the  United  States,  and 
of  all  official  entries  in  the  books  or  records  of  any  sueh  office,  cer- 
tified under  the  hand  and  seal  of  such  officer,  shall  be  admitted  in 
evidence  in  the  courts  of  the  United  States. 
R.  S.  §  896,  U.  S.  Comp.  Stat.  1901,  p.  674. 

The  section  was  carried  into  the  Revised  Statutes  from  an  act  of  1869.10 
A  somewhat  similar  provision  relating  to  copies  of  protests  before  consuls 
is  contained  in  Revised  Statutes,  §  1707. 

§  1800.    Records  certified  from  circuit  to  district  court  in  certain 
States. 
The  transcripts  into  new  books,  made  by  the  clerks  of  the  dis- 

7Act  Aug.  8,  1846,  c.  107,  §  1,  9  "Act  Jan.  8,  1869,  c.  7,  15  Stat. 
Stat.  80.  266. 

SField  v.  Clark,  143  U.  S.  649,  36 
L.  ed.  294,  12  Sup.  Ct.  Rep.  495. 
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triet  courts  in  the  several  districts  of  Texas,  Florida,  Wisconsin, 
Minnesota,  Iowa,  and  Kansas,  in  pursuance  of  the  act  of  June  27, 
1864,  chapter  one  hundred  and  sixty-five,  from  the  records  and 
journals  transferred  by  them  respectively,  under  the  said  act,  to 
the  clerks  of  the  circuit  courts  in  said  districts,  when  certified  bj 
the  clerks  respectively  making  the  same  to  be  full  and  true  copies 
from  the  original  books,  shall  have  the  same  force  and  effect  as 
records  as  the  originals.  And  the  certificates  of  the  clerks  of  said 
circuit  courts,  respectively,  of  transcripts  of  any  of  the  books  or 
papers  so  transferred  to  them,  shall  be  received  in  evidence  with  the 
like  effect  as  if  made  by  the  clerk  of  the  court  in  which  the  pro- 
ceedings were  had. 

R.  S.  §  897,  U.  S.  Comp.  Stat.  1901,  p.  674. 
The  section  was  originally  enacted  in  1864.13 

§  1801.     Transcribed  records  in  North  Carolina. 

The  transcripts  into  new  books  made  by  the  clerks  of  the  circuit 
and  district  courts  for  the  western  district  of  North  Carolina,  in 
pursuance  of  the  act  of  June  4,  1872,  chapter  two  hundred  and 
eighty-two,  when  certified  by  the  clerks  respectively  making  the 
same  to  be  full  and  true  copies  from  the  original  books,  shall  have 
the  same  force  and  effect  as  records  as  the  originals.  And  the  cer- 
tificates of  the  clerks  of  said  circuit  and  district  courts,  respectively, 
of  transcripts  of  any  of  the  said  transcribed  records,  shall  also  be 
received  in  evidence  with  the  like  effect  as  if  made  by  the  proper 
clerk  from  the  originals  from  which  such  records  were  transcribed. 
R.  S.  §  898,  U.  S.  Comp.  Stat.  1901,  p.  674. 

The  section  was  originally  enacted  in  1872.16 

§  1802.     Copies  of  judicial  records — lost  records  and  restoration 
thereof. 

The  statutes  creating  new  judicial  districts  or  divisions  some- 
times provide  for  the  copying  of  original  records  or  for  their  trans- 
fer into  the  newly  created  district  or  division.18  Statutory  pro- 
visions respecting  transcripts  of  records  into  new  books,  and  for 

"Act  June  27,  1864,  c.  165,  §§  2,  i6Act  June  4,  1872,  o.  282,  §  10,  17 
4,  13  Stat.  199.  Stat,  217. 

is  See  ante,  §  381 
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replacing,  proving  or  establishing  lost  or  destroyed  records,  are 
contained  in  a  preceding  chapter  of  this  code.19 
Author's  section. 

§  1803.     Legislative  and  judicial  records  of  States  and  Territories 
as  evidence. 

The  acts  of  the  legislature  of  any  State  or  Territory,  or  of  any 
country  subject  to  the  jurisdiction  of  the  United  States,  shall  be 
authenticated  by  having  the  seals  of  such  State,  Territory,  or  coun- 
try affixed  thereto. M-m  The  records  and  judicial  proceedings  of 
the  courts  of  any  State  or  Territory*101  or  of  any  such  country,  shall 
be  proved  or  admitted  in  any  other  court  within  the  United  States, 
by  the  attestation  of  the  clerk,Cd]  and  the  seal  of  the  court  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  that  the  said  attestation  is  in  due 
form.[c]  And  the  said  records  and  judicial  proceedings,  so  authenti- 
cated, shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the  courts 
of  the  State  from  which  they  are  taken. [f] 
R.  S.  §  905,  U.  S.  Comp.  Stat.  1901,  p.  677. 

[a]  Scope  of  section. 

The  Constitution  provides  that  full  faith  and  credit  must  be  given  in 
each  State  to  the  judicial  proceedings  of  every  other  Stated  and  by  the 
power  thus  conferred  Congress  has  prescribed  in  this  section  the  manner  in 
which  such  proceedings  shall  be  proved.*  The  section  does  not  apply  to 
the  mode  of  proof  used  in  the  courts  of  the  United  States,5  being  limited 
in  terms  to  the  records  and  judicial  proceedings  of  the  State  courts. 6  But 
it  is  the  customary  practice  in  Federal  courts  to  follow  its  provisions 
in  authenticating  records  and  judicial  proceedings,  and  such  authentication 
has  always  been  held  sufficient.? 

[b]  Statutes  of  State  or  Territory. 

This  statute  requires  no  other  or  further  formality  to  authenticate  an 
act  of  a  State  legislature  than  the  seal  of  the  State.    It  must  be  pre- 

i9See  ante,  §§  387-392.  Hull,  9  Pet.  607.  9  L.  ed.  246;  In  re 

sUnited  States  Const.  Art.  4,  §  1.  Nenle,  3  Nat.  B.  R.  177,  Fed.  Cas.  No. 

*Wittemore  v.  Malcomson,  28  Fed.  10.096;  O'Hara  v.  Mobile,  etc.  R.  Co. 

eos.  76  Fed.  718,  22  C.  C.  A.  512. 

5National,  etc.  Society  v.  Spiro,  94        70'Hara    v.    Mobile,    etc.    Ry.    Co. 

Fed.  750,  37  C.  C.  A.  388.  76  Fed.  718,  22  C.  C.  A.  512;  see  also 

sTumbull  v.  Payson,  95  TJ  S.  418,  Buford  v.  Hickman,  Fed.  Cas.  No.  2,- 

24  L.  ed.   438;    see   also   Owings   v.  114a  Hempst.  232. 
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sumed  that  such  seal  was  affixed  by  the  person  having  the  custody  thereof 
and  competent  to  do  the  act.io  Hence  a  printed  pamphlet  without  seal,, 
purporting  to  be  the  law  of  a  territory  was  held  to  be  inadmissible,  n 

[c]    "Records  and  judicial  proceedings." 

Judicial  proceedings  under  this  section  are  not  confined  to  judgments. 
Thus  where  the  State  law  provides  for  the  examination  of  a  debtor  ini 
proceedings  supplemental  to  execution  such  examination  constitutes  a  ju- 
dicial proceeding  within  the  meaning  of  the  section.  1 3  Likewise  a  dis- 
charge under  a  State  insolvent  law  was  held  »  judicial  proceeding.!  4  But. 
the  provisions  of  this  section  do  not  apply  to  a  grand  jury  such  body  not 
being  a  court.1 5 

[d]— to  be  attested  by  clerk. 

The  court  is  precluded  from  receiving  any  other  evidence  than  the  record' 
itself  to  show  that  the  attestation  was  not  in  due  form.  Hence  when  the- 
certificate  of  the  clerk  states  that  "the  aforegoing  is  truly  taken  from  the 
record  of  proceedings''  it  will  be  presumed  to  be  a  full  copy  of  the  record! 
of  all  the  proceedings  in  the  case.is  A  recent  State  decision  holds  that  an 
attestation  by  a  deputy  clerk  is  not  within  the  terms  of  the  statute.  i»' 

[e] — and  certificate  of  magistrate  attached. 

The  certificate  of  the  judge,  chief  justice,  or  magistrate  that  the  attesta- 
tion was  in  due  form  of  law  is  necessary,2  and  a  copy  of  a  judgment  certi- 
fied by  the  clerk  alone  is  insufficient.3  Where  the  magistrate  merely 
verifies  the  handwriting  of  the  clerk  but  gives  no  certificate  as  to  form, 
it  is  a  fatal  defect.*  Since  the  certificate  must  be  by  "the  judge,  chief 
justice  or  presiding  magistrate"  and  this  must  appear  upon  the  certificate^ 
the  signing  of  the  judge,  as  "one  of  the  judges"  is  insufficient.6  But  it 
is  held  that  the  Federal  courts  will  take  judicial  notice  that  the  judge 
who  signed  the  certificate  was  the  sole  judge  of  the  district  in  which  the' 
proceedings  are  of  record. 8 

[f]    Faith  and  credit  to  be  given  When  so  authenticated. 
By  the  terms  of  the  above  section,  a  record  or  judicial  proceeding  when 

lOUnited     States     v.    Amedy,     11  2Trigg   v.    Conway,   Hempst.    538, 

Wheat.  392,  6  L.  ed.  503.  Fed.  Cas.  No.  14,172 ;  see  also  Catliiu 

H'Craig  v.  Brown,  Pet.  C.  C.  352,  v.  Underhill,  4  McLean,  199,  Fed.  Cas. 

Fed.  Cas.  No.  3,328.  No.  2,523. 

isin  re  Rooney,  6  Nat.  B.  E.  163,  3 Northwestern,    etc.    Ins.    Co.    v. 

Fed.  Cas.  No.  12,033.  Stevens,  71  Fed.  258,  18  C.  C.  A.  107. 

nChanning  v.  Reiley,  4  Cranch  C.  4  Craig  v.  Brown,  1  Pet.  C.  C.  352, 

'C.  528,  Fed.  Cas.  No.  2,596.  Fed.  Cas.  No.  3,328. 

isin  re  Dana,  68  Fed.  886;  see  also  BUnited  States  v.  Biebusch,  1  Fed. 

In  re  Leary,  10  Ben.  197,  Fed.  Cas.  213,  1  McCrarv,  42. 

No.  8,162.  estewart  v.  Gray,  Hempst.  94,  Fed. 

isFerguson  v.  Harwood,  7  Cranch,  Cas.  No.  13,428a. 

408,  3  L.  ed.  386.  sBennett   v.   Bennett,   Deady  299, 

isWillock  v.  Wilson,  178  Mass.  68,  Fed.  Cas.  No.  1,318. 
59  N.  E.  757. 
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authenticated  in  accordance  therewith,  shall  be  given  faith  and  credit  im 
every  court  of  the  United  States  thus  including  Federal  courts.io  Hence- 
the  Federal  courts  are  bound  to  give  the  same  faith  and  credit  to  State- 
courts  which  the  courts  of  another  State  are  bound  to  give  to  them.n 
But  the  Federal  courts  take  judicial  knowledge  of  the  laws  of  every 
State  in  the  Union  and  thus  do  not  require  the  certificate  of  the  judge  of 
a  State  court  that  the  attestation  of  the  clerk  thereof  is  in  due  form  of 
law,  that  matter  being  decided  by  their  own  knowledge  of  the  laws  of  the 
State. is  The  mode  of  authentication  prescribed  by  the  section  is  not 
conclusive  on  the  State  courts  however  and  they  may  adopt  any  other 
method,  l*  The  question  of  the  sufficiency  of  the  authentication  is  one  of 
law  not  of  fact.is 

• 
§  1804.  —  other  State  and  Territorial  records. 

All  records  and  exemplifications  of  books,  which  may  be  kept: 
in  any  public  office  of  any  State  or  Territory,  or  of  any  country  sub- 
ject to  the  jurisdiction  of  the  United  States,  not  appertaining  to- 
a  court,  shall  be  proved  or  admitted  in  any  court  or  office  in  any 
other  State  or  Territory,  or  in  any  such  country,  by  the  attestation 
of  the  keeper  of  the  said  records  or  books,  and  the  seal  of  his  office 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  presid- 
ing justice  of  the  court  of  the  county,  parish,  or  district  in  which 
such  office  may  be  kept,  or  of  the  governor,  or  secretary  of  state,, 
the  chancellor  or  keeper  of  the  great  seal,  of  the  State,  or  Territory, 
or  country,  that  the  said  attestation  is  in  due  form,  and  by  the- 
proper  officers.  If  the  said  certificate  is  given  by  the  presiding- 
justice  of  a  court,  it  shall  be  further  authenticated  by  the  clerk  or- 
prothonotary  of  the  said  court,  who  shall  certify,  under  his  hand 
and  the  seal  of  his  office,  that  the  said  presiding  justice  is  duly 
commissioned  and  qualified;  or,  if  given  by  such  governor,  secre- 
tary, chancellor,  or  keeper  of  the  great  seal,  it  shall  be  under  the- 
great  seal  of  the  State,  Territory,  or  country  aforesaid  in  which 
it  is  made.  And  the  said  records  and  exemplifications,  so  authenti- 
cated, shall  have  such  faith  and  credit  given  to  them  in  every  court, 
and  office  within  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  or  offices  of  the  State,  Territory,  or  country,  as  afore- 
said, from  which  they  are  taken. 

R.  S.  §  906,  U.  S.  Comp.  Stat.  1901,  p.  677. 

lOGalpin  v.  Page,  3  Sawy.  93,  Fed.    Fed.  Cas.  No.  1,318. 
Cas.  No.  5,206.  "Gri'bble  v.  Pioneer  Press  Co.  15- 

iiUnion,    etc.    Bank   v.    Memphis,    Fed.  689,  5  McCrary,  73. 
Ill  Fed.  561,  49  C.  C.  A.  455.  is Wittemore  v.  Malcomson,  28  Fed- 

"Bennett  v.  Bennett,  Deady,  299,    605. 
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This  statute  does  not  exclude  every  other  mode  of  authentication.! 9  The 
"faith  and  credit"  imparted  to  an  authenticated  State  record  does  not 
extend  the  effect  of  a  decision  against  a  State  to  the  United  States  nor 
make  an  award  or  judgment  which  might  be  final  against  a  State,  either 
obligatory  in  law  or  conclusive  in  evidence  against  the  United  States.20 

§  1805.  —  secondary  proof  of  State  court  records  where  certified 
copies  refused. 

In  any  case  where  a  party  is  entitled  to  copies  of  the  record  and 
proceedings  in  any  suit  or  prosecution  in  a  State  court,  to  be  used 
in  any  court  of  the  United  States,  if  the  clerk  of  said  State  court, 
upon  demand,  and  the  payment  or  tender  of  the  legal  fees,  re- 
fuses or  neglects  to  deliver  to  him  certified  copies  of  such  records 
and  proceedings,  the  court  of  the  United  States  in  which  such 
record  and  proceedings  are  needed  may,  on  proof  by  affidavit  that 
the  clerk  of  said  State  court,  has  refused  or  neglected  to  deliver 
copies  thereof,  on  demand  as  aforesaid,  direct  such  record  to  be 
supplied  by  affidavit,  or  otherwise,  as  the  circumstances  of  the 
case  may  require  and  allow ;  and,  thereupon,  such  proceeding,  trial, 
and  judgment  may  be  had  in  the  said  court  of  the  United  States, 
and  all  such  processes  awarded,  as  if  certified  copies  of  such  rec- 
ords and  proceedings  had  been  regularly  before  the  said  court. 
R.  S.  §  645,  U.  S.  Comp.  Stat.  1901,  p.  523. 

§  1806.     Copies  of  foreign  records,  etc., — land  titles. 

It  shall  be  lawful  for  any  keeper  or  person  having  the  custody 
of  laws,  judgments,  orders,  decrees,  journals,  correspondence,  or 
other  public  documents  of  any  foreign  government  or  its  agents, 
relating  to  the  title  to  lands  claimed  by  or  under  the  United 
States,  on  the  application  of  the  head  of  one  of  the  departments, 
the  solicitor  of  the  treasury,  or  the  commissioner  of  the  general 
land  office  to  authenticate  copies  thereof  under  his  hand  and  seal, 
and  to  certify  them  to  be  correct  and  true  copies  of  such  laws,  judg- 
ments, orders,  decrees,  journals,  correspondence,  or  other  public 
documents,  respectively;  and  when  such  copies  are  certified  by  an 
American  minister  or  consul,  under  his  hand  and  seal  of  office,  to 
be  true  copies  of  the  originals,  they  shall  be  sealed  up  by  him  and 
returned  to  the  solicitor  of  the  treasury,  who  shall  file  them  in  his 

"Logansport,  etc.  Co.  v.  Knowles,        20Williams  v.  U.  S.  137  U.  S.  136, 
4   Chicago   L.   N.   75,   Fed.   Cas.  No.    34  L.  ed.  598,  11  Sup.  Ct.  Rep.  43. 
8,466.  r 
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office,  and  cause  them  to  be  recorded  in  a  book  to  be  kept  for  that 
purpose.  A  copy  of  any  such  law,  judgment,  order,  decree,  jour- 
nal, correspondence,  or  other  public  document,  so  filed,  or  of  the 
same  so  recorded  in  said  book,  may  be  read  in  evidence  in  any 
court,  where  the  title  to  land  claimed  by  or  under  the  United 
States  may  come  into  question,  equally  with  the  originals. 
R.  S.  §  907,  U.  S.  Comp.  Stat.  1901,  p.  678. 

§  1807.     Judicial  notice  of  seal  of  Secretary  of  Commerce  and 
labor. 

The  said  secretary  [i.  e.  of  Commerce  and  Labor]  shall  cause  a 
seal  of  office  to  be  made  for  the  said  department  of  such  device  as 
the  President  shall  approve,  and  judicial  notice  shall  be  taken  of 
the  said  seal. 

Part  of  §  1,  act  Feb.  14,  1903,  c.  552,  32  Stat.  825,  U.  S.  Comp.  Stat. 
1905,  p.  63'. 

§  1808.     Evidence  of  United  States  statutes. 

The  edition  of  the  laws  and  treaties  of  the  United  States,  pub- 
lished by  Little  &  Brown,  shall  be  competent  evidence  of  the  sev- 
eral public  and  private  acts  of  Congress,  and  of  the  several  treaties 
therein  contained,  in  all  the  courts  of  law  and  equity  and  of  mari- 
time jurisdiction,  and  in  all  the  tribunals  and  public  offices  of  the 
United  States,  and  of  the  several  States,  without  any  further  proof 
or  authentication  thereof. 

R.  S.  §  908,  U.  S.  Comp.  Stat.  1901,  p.  678. 

§  1809.     Richardsons'  Supplement  to  Revised  Statutes  as  evidence. 

The  publication  herein  authorized  [i.  e.,  supplement  to  the  Re- 
vised Statutes  by  Wm.  A.  Richardson]  shall  be  taken  to  be  prima 
facie  evidence  of  the  laws  therein  contained  in  all  the  courts  of  the 
United  States,  and  of  the  several  States  and  Territories  therein; 
but  shall  not  preclude  reference  to,  nor  control,  in  case  of  any  dis- 
crepancy, the  effect  of  any  original  act  as  passed  by  Congress :  Pro- 
vided, That  nothing  herein  contained  shall  be  construed  to  change  or 
alter  any  existing  law. 

Part  of  Joint  Resolution  June  7,  1880,  No.  44,  21  Stat.  308,  U.  S.  Comp. 
Stat.  1901,  p.  2587. 
The  Revised  Statutes  constitute  a  legislative  declaration  of  the  statutory 
law  as  it  existed  December  1,  1873.    If  clear  and  free  from  doubt  or  am- 
biguity, they  are  final.    Reference  cannot  be  had  to  the  laws  from  which 
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they  were  framed  for  the  purpose  of  creating  a  doubt  or  ambiguity.s  But 
if  the  language  used  is  of  doubtful  import  then  it  is  permissible  to  look  to 
the  original  statutes  for  the  purpose  of  resolving  such  doubt.6  There  is  no 
inference  that  Congress  intended  to  change  existing  law  by  the  revision, 
unless  an  intent  to  do  so  clearly  appears.7  If  prior  language  is  retained, 
a  prior  established  judicial  construction  is  enacted  into  the  revision,  with 
it.  s 

§  1810.  —  further  supplement  as  evidence. 

The  publication  [i.  e.,  of  the  supplement  of  Eevised  Statutes,  to 
include  the  general  laws  of  the  forty-seventh,  forty-eighth,  forty- 
ninth,  fiftieth  and  fifty-first  Congresses]  herein  authorized  shall 
be  taken  to  be  prima  facie  evidence  of  the  laws  therein  contained, 
but  shall  not  change  nor  alter  any  existing  law,  nor  preclude  refer- 
ence to  nor  control  in  case  of  any  discrepancy,  the  effect  of  any 
original  act  passed  by  Congress. 

§  3  of  act  Apr.  9,  1890,  c.  73,  26  Stat.  50,  U.  S.  Comp.  Stat.  1901, 
p.  2589. 

§  1811.    Statutes  at  large  as  evidence. 

The  said  printed  copies  of  the  said  acts  of  each  session  and  of 
the  said  bound  copies  of  the  acts  of  each  Congress  shall  be  legal 
evidence  of  the  laws  and  treaties  therein  contained,  in  all  the  courts 
of  the  United  States  and  of  the  several  States  therein. 

§  8  of  act  June  20,  1874,  c.  333,  18  Stat.  113,  U.  S.  Comp.  Stat.  1901, 
p.  3757. 

§  1812.  — later  provision. 

The  pamphlet  copies  of  the  statutes  and  the  bound  copies  of  the 

acts  of  each  Congress  shall  be  legal  evidence  of  the  laws  and  treaties 

therein  contained  in  all  the  courts  of  the  United  States  and  of  the 

several  States  therein. 

Part  of  §  73,  act  Jan  12,  1895,  c.  23,  28  Stat.  601,  TJ.  S.  Comp.  Stat. 
1901,  p.  3766. 

sTJnited  States  v.  Bowen,  100  U.  S.        ^United  States  v.  Ryder,  110  U.  S. 

518,  25  L.  ed.  631 ;  Arthur  v.  Dodge,  740,  28  L.  ed.  308,  4  Sup.  Ct.  Rep. 

101  U.  S.  36,  25  L.  ed.  948;  Victor  v.  196;  Logan  v.  United  States,  144  TJ. 

Arthur,  104  U.  S.  499,  26  L.  ed.  633;  S.  302,  36  L.  ed.  429,  12  Sup.  Ct.  Rep. 

Deffebaek  v.  Hanke,  115  TJ.  S.  402,  29  617;  McDonald  v.  Hovey,  110  TJ.  S. 

L.  ed.  423,  6  Sup.  Ct.  Rep.  95.  629,  28  L.  ed.  269,  4  Sup.   Ct.  Rep. 

e  Cambria  Iron  Co>.  v.  Ashburn,  118  142. 
TJ.  S.  57,  30  L.  ed.  60,  6  Sup.  Ct.  Rep.        sSessions  v.   Romadka,   145  TJ  S. 

929;  Bate  Refrig.  Co.  v.  Sulzberger,  42,  36  L.  ed.  609,  12  Sup.  Ct.  Rep. 

157  U.  S.  38,  39  L.  ed.  601,  15  Sup.  799. 
Ct.  Rep.  508. 
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Procedure]  COMMERCE  COMMISSION'S  EEPOET.  §   1814 

§  1813.  Certified  copies  of  bankruptcy  referee's  proceedings  and 
papers  as  evidence. 
Certified  copies  of  proceedings  before  a  referee,  or  of  papers, 
when  issued  by  the  clerk  or  referee,  shall  be  admitted  as  evidence 
with  like  force  and  effect  as  certified  copies  of  the  records  of  dis- 
trict courts  of  the  United  States  are  now  or  may  hereafter  be  ad- 
mitted as  evidence. 

Clause  d  of  §  21,  act  July  1,  1898,  c.  541,  30  Stat.  552,  TJ.  S.  Comp. 
Stat.  1901,  p.  3430. 

§  1814.     Commerce  Commission's  reports  as  evidence. 

The  commission  may  provide  for  the  publication  of  its  reports 
and  decisions  in  such  form  and  manner  as  may  be  best  adapted  for 
public  information  and  use,  and  such  authorized  publications  shall 
be  competent  evidence  of  the  reports  and  decisions  of  the  commis- 
sion therein  contained  in  all  courts  of  the  United  States  and  of  the 
several  States  without  any  further  proof  or  authentication  thereof. 
The  commission  may  also  cause  to  be  printed  for  early  distribution 
its  annual  reports. 

Part  of  §  1,  act  Feb.  19,  1903,  c.  708,  32  Stat.  847,  as  amended  June  29, 
1906,  c.  3591,  §  3,  34  Stat.  589. 
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costs  paid. 

§  1836.    District  attorneys  costs  limited  to  one  action  when  several  sep- 
arately brought. 

§  1837.    United  States  liable  for  only  four  witness   fees  on  preliminary 
criminal  examinations. 

§  1838.    Attorney  liable  for  costs  vexatiously  increased. 

§  1839.    Bill  of  costs  how  taxed. 

§  1840.    Bill  of  costs  to  be  sworn  to. 

§  1841.     Costs  in  State  court  taxable  after  removal. 

§  1842.    Damages  and  costs  on  affirmance  in  error. 

§  1843.    Costs  on  dismissal  in  appellate  court. 

§  1844.    — on  affirmance. 

§  1845.    — rule  on  reversal  in  Supreme  Court. 

§  1846.    — in  neither  case  is  United  States  liable. 

§  1847.    — provisions  apply  to  review  under  act  of  1891. 
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§  1849.     Cost  of  printing  in  Supreme  Court  and  Court  of  Claims. 
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§  1852.    Costs  on  appeal  to  be  inserted  in  mandate. 

§  1853.     — rule  in  circuit  court  of  appeals. 

§  1854.    — printing  briefs  and  opinions  as  taxable  costs. 
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Procedure]  WHEN  POOR  PERSON  MAY  SUE.  §  1823  [a] 

§  1822.    Cross  references. 

Provisions  as  to  costs  in  suit  on  a  marshal's  bond,1  as  to  costs  in 
searches  and  seizures2  and  in  the  Court  of  Claims3  are  given  in 
earlier  chapters.  Elsewhere  also  are  two  provisions  respecting  costs 
in  internal  revenue  suits.4  In  suits  improperly  commenced  in  or 
removed  to  the  circuit  court,  the  court  on  dismissal  or  remand 
"shall  make  such  orders  as  to  costs  as  shall  be  just."5  Pees  as  an 
element  of  taxable  costs  are  considered  in  the  chapter  on  fees.6 
Fees  and  costs  in  bankruptcy  are  considered  in  a  later  chapter.7 
Elsewhere  also  are  provisions  as  to  costs  in  extradition  proceedings,8 
in  suits  on  government  contractors'  jaonds.9 
Author's  section. 

§  1823.  When  poor  person  may  sue  without  paying  costs,  etc. 
Any  citizen  of  the  United  States,  entitled  to  commence  any  suit 
or  action  in  any  court  of  the  United  States,  may  commence  and 
prosecute  to  conclusion  any  such  suit  or  action  without  being  re- 
quired to  prepay  fees  or  costs,  or  give  security  therefor  before  or 
after  bringing  suit  or  action,[a:Kb:iupon  filing  in  said  court  a  state- 
ment under  oath,  in  writing,  that,  because  of  his  poverty,  he  is  un- 
able to  pay  the  costs  of  said  suit  or  action  which  he  is  about  to  com- 
mence, or  to  give  security  for  the  same,  and  that  he  believes  he  is 
entitled  to  the  redress  he  seeks  by  such  suit  or  action,  and  setting 
forth  briefly  the  nature  of  his  alleged  cause  of  action. [c] 

§  1,  of  act  July  20,  1892,  c.  209,  27  Stat.  252,  U.  S.  Comp.  Stat.  1901, 
p.  706. 

[a]    Scope  of  act. 

The  act  does  not  apply  to  proceedings  in  the  United  States  Supreme 
Court,  hence  an  application  thereunder  for  leave  to  prosecute  a  writ  of 
error  without  giving  the  required  security  has  been  dismissed.  12  Whether 
the  act  applies  to  civil  proceedings  in  the  circuit  court  of  appeals  apparently 
depends  on  the  particular  circuit.  In  the  sixth  circuit  the  rule  is  estab- 
lished that  the  act  applies,"  and  the  same  is  true  in  the  first  circuit." 

lAnte    5  620'  "Callaway   v.    Ft.    Worth   Bank, 

2Ante!  §§  1520,  1521.  18&  U.  S.  177,  46  L.  ed.  1111,  22  Sup. 

3  Ante,'  §  1490.  Ct.  Rep,  811.                        _ 

4Ante,  §§  1415,  1416.  13Reed    v.    Pennsylvania    Co     111 

5Ante  I  1154  Fed.  714,  49  '0.  C.  A.  572;  Fuller  v. 

«Ante'  §  704,  et  seq.  Montague,  53  Fed,  206;  Brinkley  v. 

'Post,'  S3  2214  et  passim.  Louisville,   etc.  R.  Co.   95   Fed.   346. 

8 Ante    S  1660  nColumb  v.  Webster,  etc.  Co.  7fi 

sAnte'  «  1420,  et  seq.  For  othel    Fed.  198;  Volk  v.  Sturtevant  Co.  99 

provisions  see  the  Index.  Fed.  532,  39  C.  C.  A.  646. 
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§  1823  [b]  COSTS.  [Code  Fed. 

In  the  fifth  circuits  however  it  is  held  that  the  act  does  not  apply  to  ap- 
pellate proceedings.  15  The  application  of  the  act  in  cases  of  appellate 
proceedings  in  criminal  cases  is  also  denied.!  6  The  word  "costs"  as  used 
in  this  section  means  taxable  costs  to  be  recovered  by  the  adverse  party 
and  the  statute  intends  that  no  security  or  deposit  shall  be  required  there- 
for. 'Tees"  means,  as  respects  the  clerk,  his  fees  in  the  strict  sense  of 
the  word  and  does  not  relate  to  his  disbursements.!  i 

[b]  Petitioner  need  not  prepay  fees,  etc. 

The  act  provides  that  the  clerk  cannot  demand  fees  and  costs  in  advance 
but  it  does  not  take  away  from  him  the  right  to  charge  and  recover  for 
his  services  and  he  is  entitled  to  a  lien  on  any  judgment  recovered.i  Thus, 
where  a  libelant  who  sues  in  admiralty  in  forma  pauperis  recovers  judg- 
ment without  costs  for  a  sum  of  money  which  is  paid  into  the  register  of 
the  court  he  cannot  withdraw  the  same  without  payment  of  the  fees  of 
the  clerk.2  Where  the  plaintiff  suing  in  forma  pauperis  takes  a  nonsuit 
after  the  court  has  directed  a  verdict  against  him  »  subsequent  action  by 
him  for  the  same  cause  in  another  district  will  be  stayed  until  he  pays  the 
costs  in  the  first.s 

[c]  Sufficiency  of  affidavit. 

The  citizenship  of  the  applicant  for  leave  to  sue  in  forma  pauperis  must 
affirmatively  appear  in  the  affidavit.*  It  must  appear  also  that  he  is 
'  unable  to  give  security  for  costs  and  that  he  believes  he  is  entitled  to  the 
redress  he  seeks.7  These  are  statutory  requirements  not  to  be  evaded,  and 
a  showing  in  forma  pauperis  in  compliance  with  a  court  rule  is  insufficient^ 
While  the  personal  affidavit  of  the  plaintiffs  and  of  each  who  is  sui  juris, 
seems  to  be  required,!  o  an  affidavit  by  a  widow  of  the  poverty  of  her  in- 
fant child  was  held  sufficient.!1  The  affidavit  ought  to  be  sufficiently  cer- 
tain to  uphold  indictment  for  perjury  if  false,  with  the  least  possible  chance 
for  evasion  in  its  terms.!  2  Where  the  plaintiff  sues  as  administratrix  the 
petition  must  set  forth  the  financial  condition  of  the  estate,  since  it  may 
be  in  a  position  to  furnish  the  necessary  funds.! 3  Likewise  where  the 
plaintiff  has  made  a  contract  with  his  attorney  to  prosecute  the  suit  for 
a  fee  contingent  on  recovery,  a  State  statute  giving  the  attorney  a  lien  on 

iBThe  Presto,  93  Fed.  522,  35  C.  Donovan  v.  Salem,  etc.  Co.  134  Fed. 

C.  A.  394.  317. 

isBristolv.  United  States,  129  Fed.  ^Donovan  v.  Salem,  etc.  Co.   134 

87,  63  C.  C.  A.  529.  Fed.  317 ;  Volk  v.  Sturtevant,  99  Fed. 

i7Columb  v.  Webster  Mfg.  Co.  7<5  532,  39  C.  C.  A.  646. 

Fed).  198.  sDonovan  v.   Salem,   etc.  Co.  134 

iColumb  v.  Webster  Mfg.   Co.  70  Fed.  317. 

Fed.  200.  lOReed   v.    Pennsylvania,   etc.   Co. 

2Davis  v.  Adams,  109  Fed.  271.  Ill  Fed.  714,  49  C.  C.  A.  572, 

3Kimible  v.  Western  Union  Tel.  Co.  nMcDuffee  v.  Boston,  etc.  R.  Co. 

70  Fed.  888.  82  Fed.  865. 

BVolk   v.   Sturtevant   Co.   99   Fed,  "Woods  v.  Bailey,  111  Fed.  121. 

532,  39  C.  C  A.  646;  Boyle  v.  Great  is  Volk  v.  Sturtevant  Co.  99  Fed. 

Northern  R.  Co.  63  Fed.  530;  see  also  532,  39  C.  C.  A.  646. 
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Procedure]  IN  SUITS  BY  POOR  PERSONS.  §   1826 

the  proceeds  of  the  suit,  the  petition  must  set  forth  that  the  attorney  is  a 
poor  person  within  the  meaning  of  the  act."  In  a  case  arising  in  the 
second  circuit  the  court  intimated  that  the  petition  should  contain  a  fur- 
ther affidavit  setting  forth  the  facts  which  the  plaintiff  expected  to  prove 
thereby  showing  that  the  cause  of  action  was  not  malicious  or  frivolous.i5 

§  1824.  —  affidavit  after  suit  brought — perjury  therein. 

After  any  such  suit  or  action  shall  have  been  brought,  or  that  is 
now  pending,  the  plaintiff  may  answer  and  avoid  a  demand  for 
fees  or  security  for  costs  by  filing  a  like  affivadit,  and  willful  false 
swearing  in  any  affidavit  provided  for  in  this  or  the  previous  sec- 
tion, shall  be  punishable  as  perjury  js  in  other  eases. 

§  2  of  act  July  20,  1892,  27  Stat.  252,  c.  200,  U.  S.  Comp.  Stat.  1901, 
p.  707. 

An  affidavit  filed  after  action  brought  as  authorized  by  the  above  section, 
was  held  to  be  in  due  season  though  it  was  not  filed  in  answer  to  a  motion 
for  a  cost  bond,  but  after  an  order  granting  the  motion.19      YV1  .  Vi-    „.,,,, 

§  1825.  — such  poor  persons  entitled  to  process,  etc. 

The  officers  of  court  shall  issue,  serve  all  process,  and  perform  all 
duties  in  such  cases,  and  witnesses  shall  attend  as  in  other  eases, 
and  the  plaintiff  shall  have  the  same  remedies  as  are  provided  by 
law  in  other  cases. 

§  3,  of  act  July  20,  1892,  c.  209,  27  Stat.  252,  U.  S.  Comp.  Stat.  1901, 
p.  707. 

Refusal  of  clerk  or  marshal  to  comply  with  the  statute  after  a  sufficient 
affidavit  of  poverty  is  filed  may  be  remedied  by  an  order  of  the  court  upon 
them  in  a  summary  proceedings 

§  1826.  — assignment  of  counsel, — dismissal — costs  on  judgment 
— against  United  States. 
The  court  may  request  any  attorney  of  the  court  to  represent 
such  poor  person, [a]  if  it  deems  the  cause  worthy  of  a  trial,  and 
may  dismiss  any  such  cause  so  brought  under  this  act  if  it  be  made 
to  appear  that  the  allegation  of  poverty  is  untrue,  or  if  said  court 
be  satisfied  that  the  alleged  cause  of  action  is  frivolous  or  ma- 
licious.™   Judgment  may  be  rendered  for  costs  at  the  conclusion 

HFeil  v.  Wabash  R.  Co.  119  Fed.        isMcDuffee  v.  Boston,  etc.  R.  Co, 
490 ;  Boyle  v.  Great  Northern  R.  Co.    82  Fed.  865. 
63  Fed.  539.  iColumb  v.   Webster  Mfg.  Co.   76 

i5Whelan  v.  Manhattan  R.  Co.  80    Fed.  198. 
Fed.  219. 
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§   1826  [a]  COSTS.  [Code  Fed. 

of  the  suit,  as  in  other  cases:  Provided,  That  the  United  States 
shall  not  be  liable  for  any  of  the  costs  thus  incurred. 

§§  4,  5  of  act  July  20,  1892,  c.  209,  27  Stat.  252,  U.  S.  Comp.  Stat.  1901, 
p.  707. 

[a]  Attorney  assigned  by  court. 

An  attorney  assigned  by  the  court  pursuant  to  the  above  section  is  en- 
titled to  compensation  only  in  event  of  success.  In  such  case  he  may  apply 
to  the  court  for  an  order  fixing  a  fair  compensation  for  the  services  he  act- 
ually renders,  out  of  the  sum  recoverable.  5 

[b]  Investigation  of  truth  of  affidavit. 

The  practice  is  not  uniform  as  to  the  time  when  the  truth  of  the  al- 
legation of  the  poverty  is  to  be  determined.  It  seems  to  be  well  settled 
in  the  second  circuit  that  on  filing  an  affidavit  in  proper  form  the  party  is 
entitled  to  proceed  with  the  case  in  forma  pauperis  leaving  it  to  the  op- 
posite party  to  contest  the  truth  of  the  affidavit  on  a  motion  to  dismiss.6 
In  the  sixth  circuit  however  it  is  held  that  upon  the  presentation  of  an 
affidavit  the  court  may  inquire  into  the  facts  and  grant  or  refuse  relief 
according  as  it  is  found  true  or  otherwise;'  and  such  preliminary  investi- 
gation seems  also  to  be  favored  in  the  eighth  district.?  Where  the  peti- 
tion to  obtain  the  benefit  of  the  act  was  adjudged  insufficient  on  account  of 
a  mere  slip  in  the  form  of  the  oath,  and  security  was  ordered,  it  was  held 
the  application  might  be  renewed  on  sufficient  petition.  9 

§  1827.  No  costs  to  plaintiff  in  circuit  court  if  recovery  below 
certain  sum. 
When,  in  a  circuit  court,  a  plaintiff  in  an  action  at  law  originally 
brought  there,  or  a  petitioner  in  equity, CaMb]  other  than  the  United 
States,  recovers  less  than  the  sum  or  value  of  five  hundred  dollars, 
exclusive  of  costs,  in  a  case  which  cannot  be  brought  there  unless 
the  amount  in  dispute,  exclusive  of  costs,  exceeds  said  sum  or  value; 
or  a  libelant,  upon  his  own  appeal,  recovers  less  than  the  sum  or 
value  of  three  hundred  dollars,  exclusive  of  costs,  he  shall  not  be 
allowed,  but,  at  the  discretion  of  the  court,  may  be  adjudged  to  pay 
costs.[c] 

E.  S.  §  968,  U.  S.  Comp.  Stat.  1901,  p.  702. 

5Whelan  v.  Manhattan  R.  Co.  86  7Boyle  v.  Great  Northern  R.  Co.  63 

Fed.  219.  Fed.  539;  Brinkley  v.  Louisville,  etc. 

sWoods  v.  Bailey,   113   Fed.   390;  R.  Co.  95  Fed.  345. 

McDuffee  v.  Boston,  etc.   R.  Co.   82  sWhittle  v.  St.  Louis  R.  Co.  104 

Fed.  865 ;  see  also  Wickelman  v.  Dick  Fed.  286. 

Co.  85  Fed.  851,  29  C.  C.  A.  436;  but  9 Woods  v.  Bailey,  113  Fed.  390. 
see  Whelan  v.  Manhattan  R.  Co.  86 
Fed.  219. 
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Procedure]  NO  COSTS  WHERE  RECOVERY  SMALL.  §  1827  [c] 

[a]  Scope  of  section. 

The  section  is  not  affected  by  the  fact  that  the  jurisdictional  limit  of 
the  circuit  court  has  been  raised  since  its  enactment  from  five  hundred 
dollars  to  two  thousand  dollars.!  2  It  does  not  apply  where  a  statute  ex- 
pressly provides  that  »  plaintiff  shall  have  full  costs  regardless  of  the 
amount  of  recovery,!  3  nor  does  it  apply  to  cases  of  removal  from  the  State 
to  the  circuit  court  such  cases  not  being  "originally  brought"  in  the  circuit 
court."  But  in  an  action  against  joint  defendants  the  statute  applies 
where  the  total  amount  exceeds  five  hundred  dollars  although  the  amount 
collectible  against  each  defendant  is  less.iB 

[b]  Suits  in  equity. 

In  a  suit  to  set  off  judgments  against  each  other  no  costs  were  allowed 
where  the  plaintiff  obtained  a  decree  adjudging  that  one  of  his  judgments 
amounting  to  less  than  five  hundred  dollars  should  be  set  off. 19  So,  where 
the  sole  object  of  the  bill  in  equity  is  to  obtain  a  money  decree  and  the  peti- 
tioner fails  to  recover  as  much  as  five  hundred  dollars  it  is  the  imperative 
duty  of  the  court  to  deny  costs  to  him.  20 

[c]  Prevailing  plaintiff  when  subjected  to  costs. 

The  apparent  object  of  the  statute  in  making  the  prevailing  plaintiff  sub- 
ject to  costs  is  to  punish  him  for  bringing  in  the  defendant  for  a  frivolous 
claim  that  could  have  been  more  cheaply  settled  in  some  other  court,  or 
a  claim  which  has  been  brought  with  an  apparent  view  to  vex  the  defend- 
ant with  additional  expense.4  So  the  rule  is  established  that  the  plaintiff 
will  not  be  required  to  pay  the  defendants  costs  where  the  amount  recovered 
by  the  plaintiff  is  less  than  five  hundred  dollars,  unless  by  way  of  penalty 
for  bringing  in  a  Federal  court  a  suit  which  should  have  been  tried  in  a 
State  court.  5  Such  penalty  should  not  be  imposed  unless  it  appears  either 
from  the  declaration  or  on  trial  that  the  damages  were  laid  in  excess  of 

i2Eastman  v.  Sherry,  37  Fed.  844;        "See  ante,  §  77. 
Johnson  v.  Watkins,  40  Fed.  187.  "National,  etc.  Co.  v.  Tugman,  67 

"Merchant  v.  Lewis,  1  Bond,  172,  Fed.  16. 
Fed.  Cas.  No.  9,437.  2  0Van   Siclen   v.    Bartol,    96    Fed. 

"Field  v.   Schell,   4  Blatchf.   435,  796;  see  also  Allen  v.  Fairbanks,  45 

Fed.  Cas.  No.  4,771 ;  Howard  v.  Amer-  Fed.  448. 

ican   Dairy  Co.  6  Am.  L.  Bee.    193,        <See  Hunter  v.  Marlboro,  2  W.  & 

Fed.  Cas.  No.  6,753;  Scupps  v.  Camp-  M.  168,  Fed.  Cas.  No.  6,908;  Greene 

bell,  3  Cent.  L.  J.  521,  Fed.  Cas.  No.  v.  Bateman,  2  W.  &  M.  359,  Fed.  Cas. 

12,562;  Kreager  v.  Judd,  5  Fed.  27;  No.  5,762, 

see     also    Pellet    v.    Manufacturers,        6  Cottle  v.  Payne,  3  Day,  289,  Fed. 

etc.  Co.  104  Fed.  512;  but  see  Bichter  Cas.  No.  3,268;   Greene  v.  Bateman, 

v.   Magone,  47  Fed.   192;    Coggill  v.  2  W.  &  M.  359,  Fed.  Cas.  No.  5,762; 

Lawrence,  2  Blatchf.  304,  Fed.  Cas.  Hamilton  v.   Baldwin,   41   Fed.  429; 

No.  2,957.  Van  Siclen  v.  Bartol,  96  Fed.  796. 

IB  Johnson  v.   Mississippi,   etc.   B. 
Co.  31  Fed.  551. 
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the  jurisdictional  amount,  now  two  thousand  dollars,  merely  for  the  pur- 
pose of  giving  colorable  jurisdiction.  6 

§  1828.    Costs  in  copyright  suits. 

In  all  recoveries  under  the  copyright  laws,  either  for  damages, 
forfeitures,  or  penalties,  full  costs  shall  be  allowed  thereon. 
R.  S.  §  972,  U.  S.  Comp.  Stat.  1901,  p.  703. 

The  section  was  carried  into  the  Revised  Statutes  from  an  act  of  1870.' 

§  1829.    Costs  on  infringement  of  patent. 

When  judgment  or  decree  is  rendered  for  the  plaintiff  or  com- 
plainant, in  any  suit  at  law  or  in  equity,  for  the  infringement  of  a 
part  of  a  patent,  in  which  it  appears  that  the  patentee,  in  his  speci- 
fication, claimed  to  be  the  original  and  first  inventor  or  discoverer 
of  any  material  or  substantial  part  of  the  thing  patented,  of  which 
he  was  not  the  'original  and  first  inventor,  no  costs  shall  be  recov- 
ered, unless  the  proper  disclaimer,  as  provided  by  the  patent  laws, 
has  been  entered  at  the  patent  office  before  the  suit  was  brought. 
R.  S.  §     973,  U.  S.  Comp.  Stat.  1901,  p.  703. 

The  section  was  originally  enacted  in  1870.12  It  is  the  general  rule  in  in- 
fringement suits  that  where  the  complainant  recovers  only  nominal  damages 
the  costs  of  reference  and  proceedings  thereunder  are  taxed  against  him. is 
Under  the  provisions  of  this  section  and  those  of  R.  S.  §  4922,16  the  patentee 
cannot  recover  costs  on  a  successful  suit  unless  a  disclaimer  has  been  prop- 
erly entered."  Those  provisions  do  not  apply  to  costs  in  an  appellate 
court  however  where  the  decree  below  dismissing  the  suit  was  found  er- 
roneous, and  the  complainant  was  compelled  to  appeal  to  obtain  relief. is 
The  section  applies  only  when  »  disclaimer  is  necessary  to  save  the  pat- 
ently hence  where  there  is  no  necessity  for  filing  a  disclaimer  a  failure  to 
do  so  does  not  effect  the  courts  discretion  to  allow  the  complainant  his 
costs. 20 


6McCarthv  v.  American  Thread  Co.  Ct.   Rep.   819 ;   Metallic,   etc.   Co.  v. 

143  Fed.  678.  Brown,  110  Fed,  665,  49  C.  C.  A.  147; 

9Act  July  8,  1870,  c.  230,  16  Stat.  Fairbank  v.  Stickney,    123   Fed.   79, 

215.  59  C.  C.  A.   209;   Kahn  v.  Starrels, 

l2Act  July  8,  1870,  c.  230,  16  Stat.  136  Fed.  597,  (C.  C.  A.);  Ide  v.  Thor- 

207.  licht,  115  Fed.  150,  53  C.  C.  A.  341. 

"Kansas  City,  etc.   Co.  v.  Devol,  18 Johnson    v.    Foos    Mfg.  Co.  141 

127  Fed.  370;  and  cases  cited.  Fed.  90. 

"Ante,  §  1174.  19  National,  etc.  Co.  v.  De  Forest 

"See  O'Reilly  v.  Morse,  15  How.  Tel.  Co.  140  Fed.  449. 

120,  14  L.  ed.  601;  Gage  v.  Herring,  2  0Gamewell,  etc.  Co.  v.  Municipal, 

107  U.  S.  640,  27  L.  ed.  601,  2  Sup.  etc.  Co.  77  Fed.  490,  23  C.  C.  A.  250. 
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-§  1830.     Informer  on  penal  statute  to  pay  costs  if  nonsuit  or  dis- 
continuance. 

If  any  informer  or  plaintiff  on  a  penal  statute,  to  whom  the  pen- 
alty or  any  part  thereof,  if  recovered,  is  directed  to  accrue,  discon- 
tinues his  suit  or  prosecution  or  is  nonsuited  therein,  or  if  upon 
trial  judgment  is  rendered  in  favor  of  the  defendant,  the  court 
.shall  award  to  the  defendant  his  costs,  unless  such  informer  or 
plaintiff  is  an  officer  of  the  United  States  specially  authorized  to 
•commence  such  prosecution,  and  the  court,  at  the  trial  in  open 
•court,  certifies  upon  the  record  that  there  was  reasonable  cause  for 
commencing  the  same;  in  which  cjise  no  costs  shall  be  adjudged 
to  the  defendant. 

R.  S.  §  975,  U.  S.  Comp.  Stat.  1901,  p.  70S. 

The  section  was  enacted  in  1792.2  Costs  were  thus  authorized  against 
.informers  upon  a  penal  statute  or  against  private  prosecutors  of  an  indict- 
ment by  the  early  English  statutes.  3  Where  suit  is  brought  by  an  in- 
former on  a  statute  which  has  been  declared  to  be  unconstitutional,  if  the 
court  has  general  jurisdiction  of  the  matter  it  may  decree  costs  to  the  de- 
fendant upon  a  discontinuance  by  the  plaintiff.4 

§  1831.  —  or  if  judgment  rendered  for  defendant. 

If  any  informer  on  a  penal  statute,  to  whom  the  penalty,  or  any 
part  thereof,  if  recovered,  is  directed  to  accrue,  discontinues  his 
suit  or  prosecution,  or  is  nonsuited  therein,  or  if  upon  trial  judg- 
ment is  rendered  in  favor  of  the  defendant,  such  informer  shall  be 
alone  liable  to  the  clerk,  marshal,  and  attorney  for  the  fees  of  such 
prosecution,  unless  he  is  an  officer  of  the  United  States  whose  duty 
it  is  to  commence  such  prosecution,  and  the  court  certifies  that  there 
was  reasonable  cause  for  commencing  the  same;  in  which  case  the 
United  States  shall  be  responsible  for  such  fees. 
R.  S.  §  976,  If.  S.  Comp.  Stat.  1901,  p.  704. 

The  section  was  originally  enacted  in  1799.5  It  includes  prosecutions  in 
the  name  of  the  United  States  in  whole  or  in  part  to  the  use  of  the  in- 
former as  well  as  those  brought  by  the  informer  in  his  own  name  and  in 
the  case  first  mentioned  the  informer  is  liable  to  costs,  and  the  United 
States  are  not  liable  if  the  informer  is  not  "an  officer"  etc.s     The  words 

2Act  May  8,   1792,   c.  36,  1   Stat.        sAct  Fed.  28,  1799,  c.  19,  1  Stat. 

277.  626. 

3Lowe  v   Kansas,  163  U.  S.  86,  41        6United  States  v.  Steamboat  Plant- 

L.  ed.  80,  16  Sup.  Ct.  Rep.  1031.  er,  Newb.  Adm.  262,  Fed.  Cas.  No. 

<  Cooper  v.  New  Haven  Steamboat  16,054. 
Co.  18  Fed.  588. 
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"fees  of  such  prosecution"  refer  to  fees  for  services  rendered  to  the  party 
prosecuting  and  to  those  only.? 

§  1832.    Limit  of  costs  where  several  suits  filed  instead  of  joint 
action. 

If  several  actions  or  processes  are  instituted,  in  a  court  of  the 
United  States  or  one  of  the  Territories,  against  persons  who  might 
legally  be  joined  in  one  action  or  process  touching  the  matter  in 
dispute,  the  party  pursuing  the  same  shall  not  recover,  on  all  of 
the  judgments  therein  which  may  be  rendered  in  his  favor,  the 
costs  of  more  than  one  action  or  process,  unless  special  cause  for 
said  several  actions  or  processes  is  satisfactorily  shown  on  motion 
in  open  court. 

R.  S.  §  977,  U.  S.  Comp.  Stat.  1901,  p.  704. 

The  section  was  carried  into  the  Revised  Statutes  from  an  act  of  1815.10 
It  contemplates  several  action  by  a  single  plaintiff  against  several  defend- 
ants who  might  be  joined.H 

§  1833.     Courts  to  make  orders  to  save  costs. 

When  causes  of  a  like  nature  or  relative  to  the  same  question  are 
pending  before  a  court  of  the  United  States,  or  of  any  Territory, 
the  court  may  make  such  orders  and  rules  concerning  proceedings 
therein  as  may  be  conformable  to  the  usages  of  courts,  for  avoiding 
unnecessary  costs  or  delay  in  the  administration  of  justice. 
Part  of  R.  S.  §  921,  U.  S.  Comp.  Stat.  1901,  p.  685. 

The  section  also  provides  for  the  consolidation  of  such  causes.12  It  was 
carried  into  the  Revised  Statutes  from  an  act  of  1813.13 

§1834.     Costs  in  case  of  several  libels  or  informations  against 
vessel  or  cargoes. 

When  proceedings  are  had  before  a  court  of  the  United  States 
or  of  the  Territories,  on  several  libels  against  any  vessel  and  cargo, 
which  might  legally  be  joined  in  one  libel,  there  shall  not  be  al- 
lowed thereon  more  costs  than  on  one  libel,  unless  special  cause 
for  libeling  the  vessel  and  cargo  separately  is  satisfactorily  shown 
on  motion  in  open  court.    And  in  proceedings  on  several  libels  or 

'In  re  Stover,  1  Curt.  93,  Fed.  n The  Young  Mechanic,  3  Ware,  58, 
Cas.  No.  13,506.  Fed.  Cas.  No.  18,182. 


10. 


"Act  July  22,  1813,  c.  14,  3  Stat.        izSee  ante,  §  823. 


13  Act  July  22,  1813,  c.  14,  §  3,  3 
Stat.  21. 
1468 


Procedure]  COSTS.  f  1837 

informations  against  any  cargo,  or  parts  of  cargo,  or  merchandise 
seized  as  forfeited  for  the  same  cause,  there  shall  not  be  allowed 
more  costs  than  would  be  lawful  on  one  libel  or  information,  what- 
ever may  be  the  number  of  owners  or  consignees  therein  concerned. 
But  allowance  may  be  made  on  one  libel  or  information  for  the  costs 
incidental  to  several  claims. 

R.  S.  §  978,  TJ.  S.  Comp.  Stat.  1901,  p.  704. 

The  section  was  originally  enacted  in  1813.16  It  apparently  applies  to 
the  case  of  several  libelants  and  is  not  restricted  to  cases  where  the  several 
libels  are  all  filed  by  the  same  party.16 

§  1835.     Successful  claimant  after  seizure  entitled  to  possession 
when  Ms  costs  paid. 

When  judgment  is  rendered  in  favor  of  the  claimant  of  any 
vessel  or  other  property  seized  on  behalf  of  the  United  States,  and 
libeled  or  informed  against  as  forfeited  under  any  law  thereof, 
he  shall  be  entitled  to  possession  of  the  same  when  his  own  costs 
are  paid. 

R.  S.  §  979,  U.  S.  Comp.  Stat.  1901,  p.  705. 

The  section  was  enacted  in  1813.18  Pursuant  thereto,  the  claimant  is 
entitled  to  possession  when  the  coats  including  the  fees  of  the  court  officers 
are  paid.19 

§  1836.     District  attorneys  costs  limited  to  one  action  when  sev- 
eral separately  brought. 

•  When  a  district  attorney  prosecutes  two  or  more  indictments, 
suits,  or  proceedings  which  should  be  joined,  he  shall  be  paid  but 
one  bill  of  costs  for  all  of  them. 

R.  S.  §  980,  U.  S.  Comp.  Stat.  1901,  p.  705. 

The  section  was  carried  forward  into  the  Revised  Statutes  from  an  act 
of  1853.3 

§  1837.    United  States  liable  for  only  four  witness  fees  on  pre- 
liminary criminal  examinations. 

In  no  case  shall  the  fees  of  more  than  four  witnesses  be  taxed 

isAet  July  2,   1813,  c.   14,   §  2,  3        "Act  July  22,  1813,  c.  14,  §  3,  3 

Stat.  20.  Stat.  21. 

1 6 The  R.  P.  Chase,  3  Ware,  294,  Fed.        mln   re   Stover,   1    Curt.   93,   Fed. 

Cas.  No.  12,099;  The  Sarah  B.  Ken-  Cas.  No.  13,506. 
nedy,  25  Fed.  672;  but  see  The  Young       3  Act  Feb.  26,  1853,  c.  80,  §  1,  10 

Mechanic,  3  Ware,  58,  Fed.  Cas.  No.  Stat.  162. 
18,188. 
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against  the  United  States,  in  the  examination  of  any  criminal  ease 
before  a  commissioner  of  a  circuit  court,  unless  their  materiality 
and  importance  are  first  approved  and  certified  to  by  the  district 
attorney  for  the  district  in  which  the  examination  is  had ;  and  such 
taxation  shall  be  subject  to  revision,  as  in  other  cases. 
R.  S.  §  981,  U.  S.  Comp.  Stat.  1901,  p.  705. 
The  section  was  originally  enacted  in  1856.* 

§  1838.     Attorney  liable  for  costs  vexatiously  increased. 

If  any  attorney,  proctor,  or  other  person  admitted  to  conduct 
causes  in  any  court  of  the  United  States,  or  of  any  Territory,  ap- 
pears to  have  multiplied  the  proceedings  in  any  cause  before  such 
court,  so  as  to  increase  costs  unreasonably  and  vexatiously,  he  shall 
be  required,  by  order  of  the  court,  to  satisfy  any  excess  of  costs  so- 
increased. 

E.  S.  §  9«2,  U.  S.  Comp.  Stat.  1901,  p.  706. 

§  1839.    Bill  of  costs  how  taxed. 

The  bill  of  fees  of  the  clerk,  marshal,  and  attorney, ta]  and  the- 
amount  paid  printers™  and  witnesses, [c]  and  lawful  fees  for  ex- 
emplifications and  copies  of  papers  necessarily  obtained  for  use 
on  trials  in  cases  whereby  law  costs  are  recoverable^  in  favor  of 
the  prevailing  party, [e:i  shall  be  taxed  by  a  judge  or  clerk  of  the 
court,  and  be  included  in  and  form  a  portion  of  a  judgment  or 
decree  against  the  losing  party. [f]"[s]  Such  taxed  bills  shall  be  filed 
with  the  papers  in  the  cause. 

R.  S.  §  983,  U.  S.  Comp.  Stat.  1901,  p.  706. 

[a]  Fees  of  clerks,  marshals,  etc. 

The  fees  of  the  clerks,  marshals,  commissioners  and  proctors  have  been 
held  to  be  their  individual  property  and  not  that  of  the  parties  to  the- 
cause  wherein  they  have  been  eamed.9  A  sheriffs  charge  for  serving  sub- 
poenas cannot  be  taxed  unless  it  appears  that  he  was  acting  for  the  mar- 
shal. io 

[b]  Printing  expenses  taxable  as  costs. 

Since  the  expense  of  printing  a  brief  is  nowhere  made  by  statute  a  part, 
of  the  taxable  costs,  it  was  not  allowed  in  the  third  circuit  there  being  no> 

*Act  Aug.  16,  1856,  c.  124,  §  3,  11  C.  A.  414;  but  see  Celluloid  Mfg.  Co. 
Stat.  49.  v.  Chandler,  27  Fed.  9. 

9  Aiken  v.  Smith,  57  Fed.  42o,  6  C.        lost.  Matthews,  etc.  Bank  v.  Fidel- 
ity, etc.  Co.  105  Fed.  161. 
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rule  or  practice  in  that  circuit  permitting  it.n  So  also  in  the  ninth 
circuit  costs  of  printing  briefs  were  held  not  taxable  there  being  no  rule 
requiring  them  to  be  printed.12  Likewise  the  cost  of  printing  »  bill, 
answer  and  testimony  was  held  not  taxable  where  no  rule  of  court 
authorized  it,  the  court  refusing  even  to  enforce  an  agreement  between 
the  attorneys  relating  to  such  charge.is  But  where  the  record  in  a  cause 
was  printed  by  order  of  the  court  so  that  copies  thereof  could  be  used 
on  appeal  and  they  were  so  used  without  any  further  expense  the  costs 
of  the  printing  was  held  to  be  taxable  in  favor  of  the  party  obtaining  a 
decree  for  costs.n  By  an  act  of  187715  costs  of  printing  records  in  the 
Supreme  Court  and  in  the  Court  of  Claims  are  to  be  paid  by  the  losing 
party.is  Disbursements  by  counsel  or  parties  for  printing  briefs  on  appeal 
to  the  Supreme  Court  cannot  be  allowed  as  costs.17 

• 

[c]  —  amount  paid  witnesses  taxable  as  costs. 

Under  this  section  the  prevailing  party  can  never  recover  more  than  the 
amount  actually  paid  the  witnesses.i  And  even  this  amount  cannot  be 
recovered  if  in  any  instance  it  exceeds  the  legal  fees  due  the  witnesses.  2 
Where  witnesses  are  paid  in  one  or  more  cases  and  not  in  others  there 
is  a  strong  presumption  that  they  are  not  to  be  paid  in  the  latter  case  es- 
pecially where  there  is  some  lapse  of  time  between  the  rendition  of 
service  and  the  taxation  and  their  unpaid  fees  are  prima  facie  not  taxable 
in  such  cases.3 

[d]  What  transcripts  and  copies  taxable. 

Where  the  copy  or  transcript  is  simply  used  for  convenience  of  the  counsel 
and  is  not  necessarily  used  on  trial  it  is  not  taxable  against  the  other 
party  as  costs,  b  Thus  the  transcript  of  the  evidence  for  the  personal 
use  of  counsel  in  preparing  a  case  for  the  appellate  court  has  been  held 
non-taxable.s  However  copies  of  an  answer  in  equity  required  by  the 
rules  of  the  court  to  be  furnished  are  taxable,'   as  are  notarial  protest 

uLuxfer,  etc.  Co.  v.  Elkins,  99  Fed.  2Burrow  v.  Kansas,  etc.  R.  Co.  54 

29;    and   see   Kelly   v.   Sprigfield  R.  Fed.  280. 

Co.  83  Fed.  183.  sWooster  v.  Handy,  23  Fed.  49,  23 

i2Gird   v.    California    Oil    Co.    60  Blatchf.  112. 

Fed.  1011.  5The    William   Branfoot,    52   Fed. 

i3Lee  v.  Simpson,  42  Fed.  434.  395,  3"C.  C.  A.  155;  Kaempfer  v.  Tay- 

KFerguson  v.  Dent,  46  Fed.  88.  lor,   78   Fed.   795;    see  also  Gunther 

is  See  post,  §  1849.  v.    Liverpool,    etc.   Ins.    Co.    10   Fed. 

ifiRailToad  Co.  v.  Collector,  96  U.  830,  20  Blatchf.  390;  Kelly  v.  Spring- 

S.  594,  24  L.  ed.  825.  field.  R.  Co.  83  Fed.  183;  Monahan  v. 

I'Ex  parte  Hughes,  114  U.  S.  548,  Godkin,  100    Fed.    196;    Wooster  v. 

29  L.  ed.  281,  5  Sup.  Ct.  Rep.  1008.  Handy,  23  Fed.  49,  23  Blatchf.  112. 

iBurrow  v.  Kansas,  etc.  R.  Co.  54  ePine    River,     etc.    Co.   v.   United 

Fed.  280;   O'Neil  v.  Kansas,  etc.  R.  States,  186  U.  S.  297,  46  L.  ed.  1172, 

Co.  31  Fed.  663;  Beokwith  v.  Easton,  22  Sup.  Ct.  Rep.  920. 

4  Ben   358,  Fed.  Cas.  No.  1,212;    The  7Yale  Lock,  etc.  Co.  v.  Colvin,  14 

Highlander,     19     How.      Pr.     334;  Fed.  269,  21  Blatchf.  168. 
Wooster   v.   Handy,   23   Fed.   49,   23 
Blatchf.  112. 
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fees  in  a  suit  upon  a  note.  8  But  copies  of  deeds  and  records  which  are  but 
muniments  of  the  party's  title  are  held  not  taxable  on  the  ground  that  such 
party  is  presumed  to  have  such  papers  in  his  possession  or  to  be  able 
to  obtain  them  from  his  predecessors  in  title.9  On  the  other  hand  trans- 
cripts which  show  »  want  of  title  in  the  other  party  are  held  to  be  tax- 
able." 

It  has  been  held  that  the  language  of  the  statute  implies  that  the  copies 
must  actually  have  been  used  on  or  in  the  trial  or  final  hearing  or  at 
least  have  been  obtained  for  such  use  under  a  rule  or  an  order  or  a  stipu- 
lation.il  Hence  in  a  patent  infringement  suit,  dismissed  on  plaintiffs 
motion  with  the  usual  costs  to  the  defendant,  it  was  held  that  six  certified 
copies  of  patents  procured  by  the  defendant  to  enable  him  to  properly  pre- 
sent his  defense,  could  not  be  included  in  the  costs,  not  having  been  used 
in  the  trial,  or  obtained  under  a  rule,  order  or  stipulation.  12 

[e]  Prevailing  party. 

It  is  the  general  rule  in  civil  cases  at  least  that  where  the  United  States 
is  a  prevailing  party,  the  same  costs  may  be  recovered  as  in  the  case  of  a 
private  individual.!  s 

[f]  Costs  to  be  included  in  decree  or  judgment  against  losing  party. 

Except  in  the  few  instances  otherwise  provided  by  statute,  the  prevail- 
ing party  in  an  action  at  law,  is  entitled  to  his  costs  as  a  matter  of  right." 
In  equity  and  admiralty  however  the  award  of  costs  is  largely  a  matter  of 
discretion.19  So  where  a  libellant  makes  misstatements  thereby  causing 
extra  expense  in  the  taking  of  testimony,  though  successful,  he  should 
be  held  liable  for  the  extra  expense  incurred.  20  Likewise  in  an  equity  suit 
where  a  successful  party  has  called  an  unnecessary  number  of  witnesses 
he  can  recover  costs  and  fees  only  as  to  such  number  as  was  reasonable.! 
In  equity  suits  costs  of  travel  and  attendance  may  be  taxed  in  favor  of  the 
successful  party.  2  Costs  on  reversal  and  affirmance  and  dismissal  are 
considered  in  following  sections. 3 

[g]  Review  of  trial  court's  decision  as  to  costs. 

Since  the  successful  party  in  an  action  at  law  is  generally  entitled  to 
costs  as  of  right,  a,  judgment  rendered  on  dismissal  denying  such  right  is 

sBaker  v.  Howell,  44  Fed.  113'.  iilbid. 

s  Ford  v.  Louisville,  etc.  R.  Co.  45        20  The  Elton,  135  Fed.  446. 
Fed.  210.  iKane  v.  Luekman,  131  Fed.  609; 

i°Idem.  see   also  Terry  v.   Naylor,   125  Fed. 

iiWooster  v.  Handy,  23  Fed.  60.  804;   and  see  "Royal,  etc.  Co.  v.  Art 

!2Ryan  v.  Gould,  32  Fed.  754.  Metal   Works,    130   Fed.   779,  66  C 

iBPine  River,  etc.  Co.  v.  TJ.  S.  186  C.   A.    88,    as   to    apportionment   of 

U.  S.  296,  46  L.  ed.  1172,  22  Sup.  Ct.  costs    where    irrelevant    and  imma- 

Rep.   920;   and  see  United  States  v.  terial  questions  were  asked  by  both 

Sanborn,  135  U.  S.  281,  34  L.  ed.  115,  attorneys. 

10  Sup.  Ct.  Rep.  812;  United  States        2Waterman  Co.  v.  Loekwood,  128 

v.  Davis,  54  Fed.  147,  4  C.  C.  A.  251.  Fed.  174. 

isWestern  Coal,  etc.  Co.  v.  Petty,       3p0st,  ««  1845,  1844,  1843. 
132  Fed.  606,  65  C.  C.  A.  667. 
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reviewable  by  writ  of  error.5  In  equity  and  admiralty  however  the  award- 
ing of  costs  is  largely  a  matter  of  discretion  and  the  general  rule  in  such 
cases  is  »  decree  for  costs  alone  is  not  reviewable.  6  Where,  .however,  the 
•decree  complained  of  involves  the  construction  and  application  of  a  positive 
statute  involving  the  allowance  of  any  costs  at  all  an  appeal  has  been 
allowed.'' 

§  1840.     Bill  of  costs  to  be  sworn  to. 

Before  any  bill  of  costs  shall  be  taxed  by  any  judge  or  other 
officer,  or  allowed  by  any  officer  of  the  treasury,  in  favor  of  clerks, 
marshals,  commissioners,  or  district  attorneys,  the  party  claiming 
such  bill  shall  prove  by  his  own  oatti,  or  that  of  some  other  person 
having  a  knowledge  of  the  facts,  to  be  attached  to  such  bill,  and 
filed  therewith,  that  the  services  charged  therein  have  been  actually 
and  necessarily  performed,  as  therein  stated. 
R.  S.  §  984,  U.  S.  Comp.  Stat.  1901,  p.  706. 

This  section  applies  not  merely  to  government  cases,  but  to  all  eases 
and  to  all  bills  of  costs.n  It  does  not  require  affidavits  that  the  wit- 
ness fees  have  been  paid.  12 

§  1841.     Costs  in  State  court  taxable  after  removal. 

Upon  removal  of  a  cause  from  a  State  to  a  Federal  court  the 
cause  proceeds  as  if  originally  there  instituted,14  and  costs  which 
have  accrued  in  the  former  may  be  taxed  under  a  final  judgment 
in  the  latter  court. 
Author's  section. 

Costs  accrued  in  the  State  court  prior  to  a  removal  of  the  cause  to  the 
Federal  court  are  taxable  under  final  judgment  in  the  latter  court.is  But 
it  has  been  held  in  the  second  circuit  that  such  accrued  costs  are  not  thus 
taxable  unless  they  are  within  the  contemplation  of  R.  S.  §§  823  and  824.16 

BWestern    Coal   Co.    v.   Petty,    132  ?In  re  Michigan  Cent.  R.  Co.  124 

Fed.  60fi,  65  C.  C.  A.  667.  Fed.  733,  59  C.  C.  A.  643. 

eCanter   v.    Insurance    Co.    3   Pet.  njerman  v.  Stewart,  12  Fed.  271. 

307,  7  L.  ed.  688;  Russell  v.  Farley,  i2Chiatovich   v.  Hanchett,  93  Fed. 

105  V.  S.  437,  26  L.  ed.  1060;  Paper  727. 

Bag  Cases,  105  U.  S.  772,  26  L.  ed.  "Ante,  §  1157. 

999.;  City  National  Bank  v.  Hunter,  ^Cleaver  v.   Traders'   Ins.   Co.  40 

152  TJ.  S.  516,  38  L.  ed.  534,  14  Sup.  Fed.   863;   Wolf   v.   Connecticut,   etc. 

Ct.  Rep.  675;  Du  Bois  v.  Kirk,  158  Ins.  Co.  1  Flipp.  377,  Fed.  Cas.  No. 

U.  S.  58,  39  L.  ed.  895,  15  Sup.  Ct.  17,924;    Gunther    v.    Liverpool,    etc. 

Rep.   729;    Clarke  v.  Warehouse  Co.  Ins.  Co.  10  Fed.  830,  20  Blatclif,  390; 

62  Fed.  328,    10    C.   C.   A.    387;    see,  see  also  National  Steamship  Co.   v. 

hojvever    The    City    of   Augusta,    80  Tugman,  67  Fed.  16. 

Fe(.  304,  25  C.  C.  A.  430,  allowing  leChadbourne  \.  German,  etc.  Ins. 

adliiralty  appeal  as  to   costs  alone.  Co.   31   Fed.   625,    24    Blatchf.    539; 
Fed.  Proc— 93.                               1473 
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Witness  fees  for  witnesses  subpoenaed  in  the  State  court  after  the  filing 
of  the  petition  of  removal  will  not  be  allowed  as  part  of  the  costs  on  judg- 
ment on  removal,  but  the  costs  of  witnesses  attending  at  the  taking  of 
depositions  before  the  removal  of  the  cause  are  allowable.!' 

§  1842.     Damages  and  costs  oil  affirmance  in  error. 

Where,  upon  a  writ  of  error,  judgment  is  affirmed  in  the  su- 
preme court  or  a  circuit  court,  the  court  shall  adjudge  to  the  re- 
spondents in  error  just  damages  for  his  delay,  and  single  or  double 
costs,  at  its  discretion. 

E.  S.  §  1010,  U.  S.  Comp.  Stat.  1901,  p.  715. 

This  section  together  with  subdivision  two  of  rule  twenty-three  of  the 
Supreme  Court  rules,20  takes  the  place  of  any  State  legislation  or  practice 
as  to  the  affixing  of  damages.i  The  appellate  jurisdiction  of  the  circuit 
court  was  abolished  in  1891.2  Interest  may  be  recovered  as  damages  for 
the  delay  in  the  affirmance  of  a  judgment  where  a  United  States  collector 
is  the  plainitff  in  error.  3 

§  1843.    Costs  on  dismissal  in  appellate  court. 

In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  ex- 
cept where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise agreed  by  the  parties. 

Clause  1  of  Supreme  Court,  rule  24,6  and  of  rule  31  of  circuit  courts 
of  appeals  in  all  circuits  except  eighth. 

Costs  on  dismissal  for  want  of  jurisdiction. 

This  and  the  following  sections  set  forth  the  rules  of  procedure  adopted 
by  the  Supreme  Court  as  to  costs  in  cases  of  appeal,  no  mention  being  made 
of  the  allowance  of  costs  in  cases  arising  in  the  original  jurisdiction  of 
such  court.  However,  the  power  of  the  court  to  award  costs  to  either  party 
in  the  latter  case  is  undoubted.  8 

In  the  eighth  circuit  the  clause  excepting  cases  of  dismissal  for  want  of 
jurisdiction  is  omitted.  It  seems  the  well-established  rule  that  in  cases  of 
dismissal  for  want  of  jurisdiction,  costs  are  not  allowed.io  So  where  the  cir- 
cuit court  has  dismissed  »  bill,  with  costs,  for  want  of  jurisdiction,  the  Su- 

Clare     v.     National    etc.    Bank,    14  3Schell  v.  Cochran,  107  U.  S.  025, 

Blatchf.  445,  Fed.  Cas.  No.  2793;  see  27  L.  ed.  543,  2  Sup.  Ct.  Eep.  827. 

ante,  §§  706  et  passim.  ePromulgated  Jan.  Term,  1838,  12 

i 'Young  v.  Merchants,  Ins.  Co.  29  Pet.  VII.,  revised  Dec.  term,  1858,  21 

Fed.  273.  How.  XIII. 

2»See  post,  §  2125.  sPennsylvania    v.    Wheeling,  etc. 

iPeoples'  Bank  v.  Aetna  Ins.  Co.  Bridge  Co.   18  How.  460,   15  L.  ed. 

76  Fed.  550.  449. 

2See  ante,  §  77.  lOBurnham  v.  Eangely,  2  WooJb. 
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preme  Court  has  reversed  the  decision  as  to  the  granting  of  costs. n  The 
rule  has  been  applied  in  appeals  to  the  circuit  court  before  the  appellate 
jurisdiction  of  that  court  was  abolished;  12  and  it  has  been  applied  also  in 
cases  arising  in  the  district  court.  1 3  The  reason  for  the  rule  is  said  to  be 
the  lack  of  power  of  the  court,  since  "if  there  is  no  jurisdiction  there  is  no 
power  to  do  anything  but  strike  the  case  from  the  docket."  14 

It  has  been  intimated  that  the  Revised  Statutes  have  changed  the  former 
law  as  to  costs,  and  that,  construing  Revised  Statutes,  §§  82315  and  98316 
together,  the  courts  are  authorized  in  all  cases  to  award  costs  to  the  pre- 
vailing party  when  there  are  no  express  statutory  provisions  otherwise,  and 
hence  the  Federal  courts  are  not  now  to  refuse  costs  when  they  dismiss  a. 
case  for  want  of  jurisdiction.!?  This,  however,  has  been  denied.18  But 
where  the  appellee  has  been  put  to  the  expense  of  a  motion  to  dismiss  for 
want  of  jurisdiction  and  the  case  is  dismissed  on  that  ground,  it  is  held  that 
he  may  recover  the  costs  of  such  motion. is  So  where  a  cause  has  been  dis- 
missed in  a  lower  court  for  want  of  jurisdiction  of  one  defendant,  the  ap- 
pellate court  in  remanding  with  leave  to  amend  may  allow  costs  of  appeal 
to  co-defendant  properly  before  the  court  in  the  first  instance.20 

§  1844.  — on  affirmance. 

In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee, 
unless  otherwise  ordered  by  the  court. 

Clause  2  of  Supreme  Court,  Rule  24*  and  of  rule  31  of  circuit  Courts 
of  appeals  in  all  circuits. 

Costs  will  be  allowed  the  appellee  on  affirmances  and  the  court  may  in 
its  discretion  charge  single  or  double  costs,  and  also  damages  for  delay.  6 
An  appeal  does  not  lie  from  a  decree  for  costs ;  7  and  if  an  appeal  be  taken 
from  a  decree  upon  the  merits,  and  such  be  affirmed  as  to  the  merits  it  will 

&  M.  424,  Fed.  Cas.  No.  2.177;  The  i4The  Mayor  v.  Cooper,    6    Wall. 

McDonald,  4  Blatchf.  477,  Fed.  Cas.  247,  18  L.  ed.  851. 

No.    8,756;    Strader    v.    Graham,    18  "Ante,  §  705. 

How.  602,  15  L.  ed.  464;  Gaylords  v.  "Ante,  §  1839. 

Kelshaw,  1  Wall,  83,  17  L.  ed.  613;  "United    States  v.   Treadwell,    15 

The  Mayor  v.  Cooper,  6  Wall.  250,  18  Fed.  532;  Cooper  v.  New  Haven,  etc. 

L.  ed.  852;  HornbalJ  v.  The  Collector,  Co.  18  Fed.  588. 

9  Wall.  566,  19  L.  ed.  562;  Abbey  v.  i8Pentlarge  v.  Kirby,  20  Fed.  8510. 

The  Stevens,  22  How.  Pr.  86;  Mans-  i9Bradstreet   Co.   v.   Higgins,    114 

field,  etc.  Ry.  v.  Swan,  111  U.  S.  387,  U.  S.  264,  29  L.  ed.  176,  5  Sup.  Ct. 

28  L.  ed.  466,  4  Sup.  Ct.  Rep.  510;  Rep.  880. 

Elk  v.  Watkins,  112  U.  S.  98,  2«  L.  20Gaylords  v.  Kelshaw,  1  Wall.  83, 

ed.  643,  5  Sup.  Ct.  Rep.  41.  17  L.  ed.  612. 

nCitizens  Bank  v.  Cannon,  164  U.  <21  How.  XIII. 

S.  324,  41  L.  ed.  451,  17  Sup.  Ct.  Rep.  5Walton  v.  United  States,  9  Wheat. 

89.  658,  6  L.  ed.  184. 

"Pentlarge  v.  Kirby,  20  Fed.  898.  «See  ante,  §  1842. 

i3Wenberg   v.    A.    Cargo,   etc.    15  ^Elastic  Fabrics  Co.  v.  Smith,  100 

Fed.  288.      °                       '  U.  S.  112,  25  L.  ed.  547;   Russell  v. 
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not  be  reversed  upon  the  question  of  costs.8  It  is  the  uniform  practice  on 
the  affirmance  of  a  decree  to  tax  an  attorney's  fee  of  $20  to  the  costs 
allowed  the  defendant  in  error,  and  this  practice  is  followed  in  the  cir- 
cuit court  of  appeals.9 

The  fact  that  the  decree  is  sustained  on  other  grounds  than  those  as- 
signed by  the  lower  court  is  not  necessarily  a  reason  for  depriving  the  ap- 
pellees of  their  costs  on  appeal,  especially  when  the  appellate  court  has 
not  found  it  necessary  to  consider  the  reasons  on  which  the  court  below  de- 
cided the  case. 10  Where  both  parties  appeal  and  the  decree  is  affirmed 
it  is  held  that  no  costs  of  appeal  should  be  allowed  either  party.n 

§  1845.  — rule  on  reversal  in  Supreme  Court. 

In  cases  of  reversal  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  plaintiff  in  error  or  appellant, 
unless  otherwise  ordered  by  the  eourt.[a]"[bl  The  costs  of  the  tran- 
script of  the  record  from  the  court  below  shall  be  a  part  of  such 
costs. 

Clause  3  of  Supreme  court  rule  24  as  amended  in  1864.14 

[a]     Costs  granted  at  court's  discretion  on  reversal. 

Clause  3  of  rule  31  of  the  circuit  court  of  appeals,i5  which  is  in  force  in 
all  except  the  ninth  circuit,  is  substantially  to  the  same  effect  as  the  above, 
and  the  cases  involving  the  two  rules  may  be  considered  together.  While 
costs  on  appeal  or  writ  of  error  are  generally  awarded  to  the  successful 
party,  such  costs  are  within  the  discretion  of  the  court  and  may  be  awarded 
to  the  loser.  Thus,  where  it  appeared  that  the  appellant  was  at  fault  in 
the  lower  court  for  irregularities  and  for  various  delays  in  bringing  the 
cause  to  a  hearing  on  appeal,  he  was  taxed  with  costs  on  appeal  although 
successful  in  obtaining  a  reversal.16  Likewise  where  a  decree  is  reversed 
because  defective  in  form,  the  appellant  will  not  be  allowed  costs,  each  par- 
ty being  required  to  pay  his  own,  where  it  did  not  appear  from  the  record 
that  the  attention  of  the  lower  court  was  called  to  the  objection  in  order 
that  it  might  correct  the  same.i'  But  where  neither  party  is  in  default, 
as  when  in  an  admiralty  case  the  judgment  is  reversed  on  new  evidence  not 
accessible  at  the  time  of  the  first  trial,  each  party  has  been  required  to 
pay  his  own  costs  incurred  on  the  appeal.is 

Farley,  105  U.  S.  437,  26  L.  ed.  1061;        nThe  Parkerstrargh,  5  Blaolif.  247, 

Paper  Bag,  etc.  Cases,  105  U.  S.  772,  Fed.  Cas.  No.  10,753;  The  Atlas,  10 

26  L.  ed.  961;  Du  Bois  v.  Kirk,  158  Blatchf.  459,  Fed.  Cas.  No.  634. 
U.  S.  67,  39  L.  ed.  899,  15  Sup.  Ct.        i*l  Wall.  V. 
Rep.  729.  i5See  following  section. 

«Du  Bois  v.  Kirk,   158  II.   S.  67,        "The  Ethel,  66  Fed.  340,  13  C.  C. 

39  L.  ed.  899,  15  Sup.  Ct.  Rep.  729.  A.  504. 

^Kansas   City,  etc.  R.   Co.  v.  Mo-        "The  Oxford,  66   Fed.  590,  13  C. 

Donald,  60  Fed.  523,  9  C.  C.  A.  129.  C.  A.  647. 

"Post  v.  Beacon,  etc.  Co.  89  Fed.        "The  Oxford,  66  Fed.   595,  13  C. 

5.  32  C.  C.  A.  151.  C.  A.  647. 
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[b]     Costs  on  reversal  for  want  of  jurisdiction. 

The  general  rule  that  the  successful  party  on  appeal  shall  be  allowed 
costs  does  not  apply  where  a  judgment  of  a  circuit  court  is  reversed  for 
want  of  jurisdiction  appearing  on  the  record,  or  because  the  record  fails 
to  show  jurisdiction.  In  such  a  case,  whether  originally  brought  in  such 
circuit  court  01  removed  thereto  from  a  State  court,  the  rule  generally 
adopted  is  to  allow  costs  against  the  party  improperly  instituting  or  re- 
moving the  suit  although  lie  may  be  the  appellant  and  therefore  success- 
ful on  appeal.  20  The  reason  for  the  rule  is  that  such  party  is  at  fault 
for  failing  to  set  up  the  jurisdictional  facts  as  they  exist  or  for  seeking 
the  wrong  court  for  reliefs  It  does  not  conflict  with  the  other  well-es- 
tablished rule  that  a  court  which  has  no  jurisdiction  of  a  cause  has  no  ju- 
risdiction to  award  costs,  since  the  appellate  court  has  authority  to  cor- 
rect the  error  of  the  lower  court  in  assuming  jurisdiction.  3  This  rule  will 
not  be  applied,  however,  where  it  would  be  unjust.4  Thus,  where  the  er- 
ror is  attributable  to  both  parties  the  costs  will  be  divided,  s  So  also, 
where  an  improper  removal  of  the  cause  was  made  by  the  consent  of  the 
parties  and  without  the  attention  of  either  of  the  courts  being  called  to 
the  jurisdictional  facts,  it  was  held  that  the  parties  should  share  the  costs 
in  the  Supreme  court  on  reversal.6 

§  1846.  — in  neither  case  is  United  States  liable. 

Neither  of  the  foregoing  sections8  shall  apply  to  cases  where  the 
United  States  are  a  part}';  but  in  such  cases  no  costs  shall  be  al- 
lowed in  this  court  for  or  against  the  United  States. 

Clause  4  of  Supreme  court  24th  rules  and  of  31st  rule  of  circuit  courts 
of  appeals  in  force  in  all  circuits. 

zoNeel  v.  Pennsylvania  Co.  157  U.  529.  6  C.  C.  A.  1 ;   Sneed  v.  Sellers, 

S.  153,  39  L.  ed.  654,  15  Sup.  Ct.  Rep.  68  Fed.  729,  15  C.  C.  A.  631;  Black - 

589;  Hanriek  v.  Hanrick,  153  U.  S.  lock  v.   Small,  127  U.  S.  105,  32  L. 

192,  38  L.  ed.  686,  14  Sup.  Ct.  Rep.  ed.  70,  8  Sup.  Ct.  Rep.  1096. 

835;   Tennessee  v.  Union  &  Planters  2Mansfield,   etc.   R.   Co.   v.    Swan,. 

Bank,  152  U.  S.  464,  38  L.  ed.  515,  111  U.  S.  387,  28  L.  ed.  466,  4  Sup.  Ct. 

14  Sup.   Ct.   Rep.   654;    Chapman   v.  Rep.  510. 

Barney,  129  U.  S.  677.  32  L.  ed.  800,  sMontalet    v.    Murray,    4    Cranch, 

9  Sup.  Ct.  Rep.  426;  Peninsular  Iron  47,  2  L.  ed.  546;  Mansfield  R.  Co.  v. 

Co.  v.  Stone,  121  U.  S.  631,  30  L.  ed.  Swan,  111  U.  S.  379,  28  L.  ed.  460, 

1020,   7    Sup.    Ct.   Rep.    1010;    Ever-  4  Sup.  Ct.  Rep.  510. 

hart  v.  Huntsville  College,  120  U.  S.  *Peper  v.  Fordyce,  119  U.   S.  469, 

223,  30  L.  ed.   623,  7   Sup.  Ct.  Rep.  30  L.  ed.  435,  7  Sup.  Ct.  Rep.  287; 

555;  King  Bridge  Co.  v.  Otoe,  120  U.  Hancock  v.  Holbrook,  112  IT.  S.  229, 

S.  225,  30  L.  ed.  624,  7  Sup.  Ct.  Rep.  28  L.  ed.  714,  5  Sup.  Ct.  Rep.  115; 

552;    Halsted    v.    Buster,   119  U.  S.  Tug  River  etc.  Salt  Co.  v.  Brigel,  07 

341,  30  L.  ed.  462,  7  Sup.   Ct.   Rep.  Fed.  625,  14  C.  C.  A.  577. 

276;    Menard   v.   Goggan,   121    U.   S.  5peper  v.  Forydce,  119  U.  S.  469, 

253,  30  L.  ed.   914,  7   Sup.   Ct.   Rep.  30  L.  ed.  435,  7  Sup.  Ct.  Rep.  2S7. 

S73;    Stevens  v.   Nichols.   130   V.   S.  ^Hancock   v.   Holbrook.    112   V.    P. 

230,  32  L.  ed.  914,  9  Sup.  Ct.  Rep.  229,  28  L.  ed.  714,   5  Sup.  Ct.  Rep. 

518;  Southwestern  Tel.  &  Telephone  115. 

Co.  v.  Robinson.  48  Fed.  769,  1  C.  C.  sAnte,  §§  1843-1845. 

A.  91;  Craswell  v.  Belanger,  56  Fed.  921  How.  XIV. 

1477 


§   1847  COSTS.  [Code  Fed, 

Procedure  as  to  costs  in  suits  by  and  on  behalf  of  the  United  States  for 
forfeitures  etc,  is  set  forth  in  preceding  Code  sections.  10  While  under  the 
above  section  the  Supreme  court  can  neither  give  a  direct  judgment  for 
costs  against  the  United  States  in  »  suit  in  which  they  are  a  party,u  nor 
allow  costs  to  the  United  States  in  such  cases,  the  section  does  not  pro- 
hibit the  allowance  of  costs  in  the  lower  courts  in  favor  of  the  United 
States.l2  Hence  where  a  mandate  of  the  Supreme  court  directs  a  decree 
in  favor  of  the  United  States  without  specifying  costs,  the  circuit  court 
may  properly  include  therein  its  own  costs.!  3 

§  1847  —  provisions  apply  to  review  under  act  of  1891. 

The  provisions  of  rule     .     .     .     24  of  this  court,  in  regard  to" 
.     .     .    costs    .     .     .     shall  apply  to  writs  of  error  and  appeals 
and  reviews  under  the  provisions  of  sections  5  and  6  of  the  said 
act16  [i.e.,  the  act  of  1891,  establishing  the  circuit  court  of  ap- 
peals.] 

Supreme  Court  Rule  38. 

The  provisions  of  Rule  24  respecting  costs  are  embodied  in  the  sections  of 
this  Code  immediately  preceding,  and  other  following  sections.!? 

§  1848.  — rule  on  reversal  in  circuit  court  of  appeal. 

In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  other- 
wise ordered  by  the  court.  The  cost  of  the  transcript  of  the  rec- 
ord from  the  court  below  shall  be  taxable  in  that  court  as  costs  in 
the  case. 

Clause  3  of  rule  31  of  circuit  courts  of  appeals  in  force  in  all  except 
ninth  circuit. 

In  the  ninth  circuit  this  rule  has  been  changed  to  read  as  follows:  "In 
cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs  shall  be  al- 
lowed to  the  plaintiff  in  error  or  appellant,  including  the  cost  of  the  tran- 
script from  the  court  below,  unless  otherwise  ordered  by  the  court."21* 

§  1849.    Cost  of  printing  in  Supreme  Court  and  Court  of  Claims. 

There  shall  be  taxed  against  the  losing  party  in  each  and  every 

iDSee  ante,  §§  1415,  1416.  R.  Co.  56  Fed.  865;  see  also  United 

nUnited  States  v.  Ringgold*  8  Pet.  States  v.  Sanborn,  135  U.  S.  271,  34 

163,  8  L.  ed.  899;  Stanley  v.  Schwal-  L.  ed.  112,  10  Sup.  Ct.  Rep.  812. 

by,  162  U.  S.  272,  40  L.  ed.  966,  16  "United  States  v.  Southern  Pac. 

Sup.  Ct.  Rep.  761 ;  The  Antelope,  12  R.  Co.  56  Fed.  865. 

Wheat.  546,  6  L.    ed.    723;    United  16 Ante,  §§  42,  77. 

States  v.  McLemore,  4  How.  28C,  11  "Ante,  §§  1843,  1844,  1845,  1846; 

L.   ed.   977;   United  States  v.  Boyd,  post,  §  1852. 

5  How.  30,  12  L.  ed.  36.  2  0See  90  Fed.  CXL 
"United  States  v.   Southern  Pac. 
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cause  pending  in  the  Supreme  Court  of  the  United  States  or  in 
the  Court  of  Claims  of  the  United  States,  the  cost  of  printing  the 
record  in  such  case,  which  shall  be  collected,  except  when  the  judg- 
ment is  against  the  United  States,  by  the  clerks  of  said  courts  re- 
spectively, and  paid  into  the  treasury  of  the  United  States.  .  .  . 
From  appropriation  act  Mar.  3,  1877,  c.  105,  19  Stat.  344,  U.  S.  Comp. 
Stat.  1901,  p.  705. 

The  first  appropriation  made  by  Congress  to  pay  the  expenses  of  print- 
ing the  records  of  the  Supreme  court  was  made  in  1834.2  Since  that  time 
and  until  the  passage  of  the  above  section  the  printing  had  been  done  by 
the  government  without  charge  to  the  litigants.3  Where  one  of  the  parties 
■causes  the  record  to  be  printed  it  may»be  charged  as  costs  if  the  expense 
is  no  greater  than  if  it  had  been  done  at  the  government  printing  ofnce.4 

§  1850.  —  Supreme  Court  rule  as  to  cost  of  printing. 

In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  amount 
of  the  cost  of  printing  the  record  and  of  the  clerk's  fee  shall  be 
taxed  against  the  party  against  whom  costs  are  given,  and  shall  be 
inserted  in  the  body  of  the  mandate  or  other  proper  process. 

Clause  7  of  Supreme  court  rule  10,  promulgated  as  amended  Jan.  4, 
1884. 

This  provision  is  modified  pro  tanto  by  an  amendment  of  1887  to  the  9th 
paragraph  of  rule  10  to  the  effect  that  "If  the  defendant  in  error  or  appel- 
lee shall  have  caused  unnecessary  parts  of  the  record  to  be  printed,  such 
order  as  to  costs  may  be  made  as  the  court  shall  think  proper."  7 

§  1851.     Costs  on  modification — unnecessary  matter. 

Upon  modification  of  a  judgment  by  the  appellate  court  costs  will 
be  taxed  as  may  seem  fair  and  just  to  the  courts     Costs  of  ir- 
relevant and  unnecessary  matter  in  the  printed  record  will  be  taxed 
to  the  party  in  fault.™ 
Author's  text. 

[a]    Costs  on  modification  of  judgment. 

In  a  collision  case  where  the  lower  court  fixed  the  blame  entirely  on  one 
vessel  and  the  appellate  court  found  both  vessels  to  blame,  the  appellants 
were  given  full  costs  in  the  upper  court  and  the  costs  below  were  equally 
divided. I"     Where,  however,  a  decree  is  modified  only  in  a  minor  particu- 

2Act  June  27,  1834,  c.  92,  4  Stat.        iidem. 
695.  7See  post.  §  1901,  120  U.  S.  785. 

sRailroad  Co.  v.  Collector,  96  U.  "The  Horace  B.  Parker,  76  Fed. 
S.  594,  24  L.  ed.  825.  238,  22  C.  O.  A.  418. 
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lar,  neither  party  is  entitled  to  costs.n  On  the  other  hand  in  ease  of  an 
appeal  which  substantially  prevails,  as  where  the  decree  is  reversed  as  to 
the  most  important  point,  the  appellant  is  entitled  to  costs.12  Where  the 
decree  of  the  lower  court  is  broader  than  the  findings  the  appellate  court 
may  correct  the  same  of  its  own  motion  and  no  costs  will  be  allowed  eith- 
er party  since  it  is  the  duty  of  the  complainants  attorney  to  draw  out  a 
proper  decree.13 

[b]     Costs  as  to  matter  in  record. 

Where  the  printed  record  on  appeal  is  useless  1*  or  unnecessarily  long  the 
cost  of  the  unnecessary  matter  will  be  taxed  against  the  party  at  fault, 
whether  he  be  successful  or  not.is  Where  it  does  not  appear  who  is  re- 
sponsible the  facts  on  that  point  may  be  presented  to  the  appellate  court 
by  affidavit  or  other  proof  so  that  the  unnecessary  costs  may  be  taxed  to 
the  proper  party. is  So  where  costs  are  enhanced  by  the  actions  of  a  par- 
ty, without  adequate  cause  such  party  should  be  taxed  for  the  excess.  1 7 
Likewise  costs  will  not  be  allowed  for  irrelevant  matter  introduced  into 
the  record.* 8  Thus,  where  a  motion  for  »  new  trial  made  in  the  lower 
court  is  set  forth  in  the  record  on  appeal  the  costs  of  printing  such  mo- 
tion, and  the  order  denying  it,  will  not  be  allowed,  since  an  order  denying- 
such  a  motion  is  not  reviewable  on  appeal  and  hence  is  immaterial  to  the 
case.  19 

§  1852.     Costs  on  appeal  to  be  inserted  in  mandate. 

When  costs  are  allowed  in  this  court  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or 
other  proper  process,  sent  to  the  court  below,  and  annex  to  the 
same  the  bill  of  items  taxed  in  detail. 

Clause  6  of  24th  Supreme  court  rule2  and  clause  5  of  rule  31  of  cir- 
cuit courts  of  appeals  in  force  in  all  circuits. 

UNew  England,  etc.  R.  Co.  v.  Car-  Providence,  etc.  Co.  62  Fed.  375,  10 

negie,  etc.  Co.  75  Fed.  59,  21  CCA.  C.  C.  A.  422;  The  Sarah,  52  Fed.  233, 

219;   Packard  v.  Lacing-Stud  Co.  70  3  C.  C.  A.  56;  and  see  Ecaubert  v. 

Fed.  68,  16  C.  C.  A.  639.  Appleton,  67  Fed.  918.  15  C.  C.  A.  73. 

"Northern  Trust  Co.  v.  Snyder,  77  See  special  rule  on  this  point  C.  C. 

Fed.  820,  23  C  C.  A.  480.  A.  7th  circuit,  rule  10.  clause  4. 

laShute  v.  Morley,  etc.  Machine  Co.        isTJnited    States     Sugar    Refinery 

64  Fed.  368,  12  C  C.  A.  3-56;  Blair,  v.  Providence,  etc.  Co.  62  Fed.  375.  10 

etc.  Co.  v.  Eastman,  etc.  Co.  64  Fed.  C.  C.  A.  422. 
491,  12  C.  C.  A.  603.  "American,,  etc.    Co.   v.    Farmers 

uDeGroot     v.     United    States,     5  Loan,  etc.  Co.  91  Fed.  565,  34  C.  C. 

Wall.  427,  18  L.  ed.  700.  A.  7. 

iBBall  &  Socket,  etc.  Co.  v.  Kraet-        "Eastman  Co.  v.  Getz,  84  Fed.  463, 

zer,  150  U.  S.  118,  37  L.  ed.  1019,  14  28  C.  C  A.  459. 

Sup.  Ct.    Rep.    48;    Railroad  Co.  v.        iSNederland,  etc.  Ins.  Co.  v.  Huel, 

Stewart,  95  U.  S.  279,  24  L.  ed.  431 ;  86  Fed.  741,  30  C.  C  A.  363. 
United     States     Sugar    Refinery    v.       221  How.  XVI.  90  Fed. 
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§  1853.  — rule  in  circuit  court  of  appeals. 

The  rule  in  the  various  circuits  is  in  substance  much  the  same  and 
based  upon  the  Supreme  Court  rule  given  in  the  preceding  section.* 
In  the  first  circuit  the  rule  is  precisely  the  same4  and  in  the  others- 
differs  but  slightly. [a] 
Author's  section. 

[a]  Second,  third  and  eighth  circuits. 

"In  case  of  reversal,  affirmance,  or  dismissal  with  costs  the  amount  paid: 
for  printing  the  record  shall  be  taxed  against  the  party  against  whom  costs . 
are  given."5 

• 

[b]  Fourth  circuit. 

"In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  amount  paid 
for  the  printing  of  the  record  and  the  clerk's  fees  for  supervising  the- 
same  shall  be  taxed  against  the  party  against  whom  costs  are  given."  « 

[c]  Fifth  and  seventh  circuits. 

"In  case  of  reversal,  affirmance,  or  dismissal  with  costs,  the  amount  of" 
the  costs  of  the  printing  of  the  record  and  of  the  clerks  fees  for  super- 
vising the  same  shall  be  taxed  against  the  party  against  whom  costs  are 
given,  and  shall  be  inserted  in  the  body  of  the  mandate  or  other  proper- 
process.'"? 

[d]  Sixth  circuit. 

"In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  amount  paid' 
for  printing  and  supervision  shall  be  taxed  against  the  party  against  whom 
the  costs  are  given,  and  shall  be  inserted  in  the  mandate  or  other  proper- 
process."' 

[e]  Ninth  circuit. 

"In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  amount  paid' 
for  printing  the  record,  and  of  the  clerk's  fee,  shall  be  taxed  against  the 
party  against  whom  costs  are  given."  9 

3^.nte   §  1852  cuit,  as  amended  May  19,  1898. 

4  Par.  9,  C.  C.  A.  rule  23,  first  cir-         7Par.  fi,  C.  C.  A.  rule  23,  5th  and' 

cujt  7th  circuit. 

5C    C.  A.  rule  23,  2d  and  3rd  cir-        »Par.  5,  C.  C.  A.  rule  23,  6th  cir- 
cuits.    Par.  5,  C.  C.  A.  rule  23,  8th  cuit.  . 
circuit,                                                           spar.  6,  C.  C.  A.  rule  23,  9th  cir- 

6Par.  5,  C.  C.  A.  rule  23,  4th  cir-  cuit. 
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§  1854.  —printing  briefs  and  opinions  as  taxable  costs. 

The  rules  in  some  of  the  circuits  expressly  provide  that  the  cost 
of  printing  briefs  or  of  printing  the  court's  opinion  shall  be  tax- 
able costs.10 

Author's  section. 
The   fifteenth  admiralty  rule  in   second   circuit   makes   "the  reasonable 
expense  of  printing  briefs"  an  "item  of  taxable  costs." 

i«Eng.  Adm.  rule  XV.,  2nd  circuit;  clause  4,  C.  C.  A.  rule  28,  6th  circuit, 
clause  1,  rule  28,  C.  C.  A.  4th  circuit,  as  amended  Oct.  22,  1894.  See  post, 
as  amended  May  29,  1896.    Compare    §  2108.M-W] 
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CHAPTEE  56. 

JUDGMENT  AND  EXECUTION. 

$  1858.  Amount  of  judgment  for  sum  due  in  equity  on  bonds,  etc. 

I  1859.  Interest  on  judgments. 

§  I860.  — on  judgments  against  United  States  in  Court  of  Claims. 

§  1861.  lien  and  record  of  judgments. 

§  1862.  — liens  for  same  period  as  State  judgments. 

■§  1863.  — as  to  record  in  Louisiana  county. 

■§  1864.  — unaffected  by  creation  of  new  district  in  California. 

•§  1865.  Executions  run  in  all  districts  of  State. 

§  1866.  Stay  for  purpose  of  moving  new  trial  and  grant  thereof. 

§  1867.  — stay  when  granted  by  State  laws. 

■§  1868.  Execution  against  revenue  officers  when  withheld. 

§  1869.  Sale  of  real  property  under  order  or  decree. 

§  1870.  — sale  of  personal  property. 

%  1871.  — notice  of  sale  of  realty. 

§  1872.  — effect  of  marshal's  death  after  levy  or  sale. 

§  1873.  State  laws  as  to  appraisal  before  sale  apply  to  Federal  courts — 

procedure. 

%  1874.  Execution  from  State  courts  against  national  banks  restricted. 

§  1858.     Amount  of  judgment  for  sum  due  in  equity  on  bonds,  etc. 

In  all  suits  brought  to  recover  the  forfeiture  annexed  to  any 
articles  of  agreement,  covenant,  bond,  or  other  specialty,  where  the 
forfeiture,  breach  or  nonperformance  appears  by  the  default  or 
confession  of  the  defendant,  or  upon  demurrer,  the  court  shall  ren- 
der judgment  for  the  plaintiff  to  recover  so  much  as  is  due  accord- 
ing to  equity. [a]  And  when  the  sum  for  which  judgment  should 
be  rendered  is  uncertain,  it  shall,  if  either  of  the  parties  request  it, 
be  assessed  by  the  jury.™ 

R.  S.  §  961,  U.  S.  Comp.  Stat.  1901,  p.  699. 

[a]    Application  of  section. 

The  section  was  carried  into  the  Revised  Statutes  from  the  judiciary  act 
of  1789.1     The  rule  set  forth  therein  is  to  be  applied  generally  in  proper 

lAct  Sept.  24,  1879,  c.  20,  §  26,  1 
Stat.  87. 
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eases  in  the  courts  of  the  United  States,  2  it  being  the  duty  of  such  court* 
to  give  effect  to  the  plainly  expressed  will  of  the  contracting  parties.  1 
But  the  section  does  not  apply  in  cases  heard  on  agreed  facts  dt  tried  upon 
pleadings  and  proofs,*  nor  in  cases  of  judgment  on  a  verdict,5  nor  was  it 
intended  to  enlarge  the  liability  of  a  surety  on  official  bonds.6 

[b]    Ascertaining  amount  due. 

Where  the  sum  is  certain,  as  where  the  suit  is  on  a,  promissory  note,  the 
computation  may  be  made  by  the  court,8  or  by  the  elerk.9  The  court  also- 
may  compute  the  amount  where  the  sum  is  uncertain  and  neither  party 
requests  a.  jury.10  But  in  such  cases  where  a  jury  is  requested,  the  court 
may  either  direct  a  writ  of  inquiry  or  swear  a  jury  immediately  to  ascer- 
tain the  sum  justly  due  the  plaintiff.n 

§  1859.     Interest  on  judgments. 

Interest  shall  be  allowed  on  all  judgments'^"™  rn  civil  causes10' 
recovered  in  a  circuit  or  district  court,  td]  and  may  be  levied  by  the 
marshal  under  process  of  execution  issued  thereon,  in  all  cases 
where,  by  the  law  of  the  State  in  which  such  court  is  held,  interest 
may  be  levied  under  process  of  execution  on  judgments  recovered 
in  the  courts  of  such  State;  and  it  shall  be  calculated  from  the  date 
of  the  judgment,  at  such  rate  as  is  allowed  by  law  on  judgments- 
recovered  in  the  courts  of  such  State. [e] 

R.  S.  §  966,  U.  S.  Comp.  Stat.  1901,  p.  700. 

[a]     Purpose  and  scope  of  sections. 

Rules  of  the  Supreme  court  and  of  the  circuit  court  of  appeals  as  to  the 
allowance  of  interest  on  judgments  are  given  in  a  following  section.is  The 
above  section  was  carried  into  the  Revised  Statutes  from  an  act  of  1842.16 
Its  purpose  was  to  bring  about  uniformity  between  the  Federal  and  State 
tribunals  on  the  subject  of  interest.!  '  The  matter  of  giving  interest  being 
regulated  purely  by  statute  the  courts  are  bound  to  give  or  withhold  inter- 

2The  S.  Oteri,  67  Fed.   151,   14  C.  sAurora  v.   West,  7   Wall.  82,   19 

C.  A.  344.  L.  ed.  42. 

3Sun  Printing,  etc.  Ass'n  v.  Moore,  10 Aurora  v.  West,  7  Wall.  82,  19 

183  U.  S.  642,  46  L.  ed.  366,  22  Sup.  L.  ed.  42;  Gurney  v.  Hoge,  6  Blatchf. 

Sup.  Ct.  Rep.  234.  499,  Fed.  Cas.  No.  5,875. 

<Farrar   v.   United   States,   5   Pet.  nGurney  v.  Hoge,  5  Blatchf.  499. 

385,  8  L.  ed.  165;  Ives  v.  Merchants  Fed.  Cas.  No.  5,875. 
Bank,  12  How.  164,  13  L.  ed.  938.  isSee  post,  §  2124. 

BFarrar  v.   United   States,  5  Pet.        "Act   Aug.   23,   1842,   c.   188   §   8, 

386,  8  L.  ed.  165.  5  Stat.  518. 

eUnited  States  v.  Hills,  4  Cliff.  1 'Railroad  v.  Harmon,  147  U.  S. 
618,  Fed.  Oas.  No.  15,309.  586,  37  L.  ed.  290,  13  Sup.  Ct.  Rep. 

sGurney  v.   Hoge,  0  Blatchf.   499,    557. 
Fed.  Cas.  No.  5,875 ;  Aurora  v.  West, 
7  Wall.  82,  19  L.  ed.  42. 
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est  as  the  statute  directs.is  While  the  section  provides  only  for  interest 
•on  judgments  it  does  not  exclude  the  idea  of  a  power  in  the  several  states  to 
allow  interest  on  verdicts  and  where  such  allowance  is  expressly  made  by 
■a.  State  statute,  it  is  a,  right  of  which  the  plaintiff  ought  not  be  deprived,  on 
(removal  of  the  cause  to  a  Federal  eourt.is 

|[b]     All  judgments. 

Claims  proved  to  the  satisfaction  of  the  comptroller  of  the  Treasury3 
are  of  the  same  efficacy  as  judgments  and  bear  interest.*  Likewise  upon  a 
revivor  of  judgment  by  a  writ  of  scire  facias,  the  order  should  award  ex- 
ecution for  the  original  amount  of  the  judgment  and  interest.5  So  also, 
interest  should  be  allowed  for  the  time  a  writ  of  error  is  pending,^  and  for 
the  delay  caused  by  a  stay  of  proceeding,  during  the  pending  of  a  motion 
for  a  new  trial.' 

[c]     At  law  only. 

The  section  provides  for  the  payment  of  interest  on  judgments  at  law 
only  and  hence  decrees  in  equity  of  the  circuit  and  district  courts  are  not 
ineluded.io 

![d]  —  applies  to  circuit  and  district  courts  only. 

Being  confined  in  terms  to  the  circuit  and  district  courts*  i  provisions 
of  the  above  section  do  not  apply  to  judgments  or  decree  of  the  Federal 
Supreme  court,!  2  or  of  the  Supreme  court  of  the  district  of  Columbia.!  3 

"[>]     Interest  to  be  calculated  from  date'  of  judgment. 

Since  interest  is  to  be  calculated  from  the  date  of  the  judgment,  a  change 
■of  the  State  law  as  to  interest  operates  only  prospectively,  and  upon  award 
of  an  execution  the  interest  should  be  included  at  the  rate  obtained  at  the 
-time  judgment  was  rendered.1 5 

§  1860.  —  on  judgments  against  United  States  in  Court  of  Claims. 
Prom  the  date  of  such  final  judgment  or  decree  [i.  e., 

isUnited  States  v.  Verdier,  164  U.  lOHagerman  v.  Moran,  75  Fed.  97, 

S.  218,  41  L.  ed.  409,  17  Sup.  Ct.  Rep.  21  C.  C.  A.  242;  see  also  Perkins  v. 

42;  see  also  Henry  v.  Travelers  Ins.  Fourniquet,   14  How.   331,   14  L.  ed. 

Co!  42  Fed.  363.  444. 

^Massachusetts      Ben.     Ass'n     v.  nHagerman  v.  Moran,  75  Fed.  97, 

Miles,  137  TJ.  S.  691,  34  L.  ed.  835,  11  21    C.   C.   A.  242;    Perkins  v.   Four- 

8up.  Ct.  Rep.  234.  niquet,  14  How.  331,  14  L.   ed.  444, 

3R.  S.   §   5236,  U.   S.  Comp.  Stat.  izPerkins  v.  Fourniquet,  14  How. 

1901.  p.  3508.  331,  14  L.  ed.  444. 

4National  Bank  v.  Mechanics,  etc.  1 3Washington,    etc.     Railroad    v. 

Bank,  94  U.  S.  437,  24  L.  ed.  176.  Harmon,  147  U.  S.  586,  37  L.  ed   291 , 

sGrantland    v.    Memphis,    12    Fed.  13  Sup.  Ct.  Rep.  557;  but  see  W  ood- 

987  bul7  v-  D-  c-  8  Mackey>  157- 

"  s'Sohell  v.  Cochran.  107  TJ.  S.  625,  leTexas,  etc.  Railway  v.  Anderson, 

27  L.  ed.  543,  2  Sup.  Ct.  Rep.  827.  149  U.  S.  242,  37  L.  ed.  719,  13  Sup. 

7Gunther  v.  Insurance  Co.  10  Fed.  Ct.  Rep.  843. 
•830,  20  Blatchf.  390. 
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against  the  United  States  in  Court  of  Claims]  interest  shall  be-, 
computed  thereon,  at  the  rate  of  four  per  centum  per  annum,  until 
the  time  when  an  appropriation  is  made  for  the  payment  of  the 
judgment  or  decree. 

Last  part  of  §  10,  act  Mar.  3,  1887,  chap.  359,  24  Stat.  307,  TJ.  S.  Comp. 
Stat.  1901,  p.  756. 

§  1861.    Lien  and  record  of  judgments. 

Judgment  and  decrees  rendered  in  a  circuit  or  district  court  of 
the  United  States  within  any  State,  shall  be  liens  on  property 
throughout  such  State  in  the  same  manner  and  to  the  same  extent 
and  under  the  same  conditions  only  as  if  such  judgments  and  de- 
crees had  been  rendered  by  a  court  of  general  jurisdiction  of  such 
State :  Provided,  That  whenever  the  laws  of  any  State  require  a  judg- 
ment or  decree  of  a  State  court  to  be  registered,  recorded,  docketed,, 
indexed  or  any  other  thing  to  be  done,  in  a  particular  manner,  or 
in  a  certain  office  or  county  or  parish  in  the  State  of  Louisiana  be- 
fore a  lien  shall  attach,  this  act  shall  be  applicable  therein  when- 
ever and  only  whenever  the  laws  of  such  State  shall  authorize  the 
judgments  and  decrees  of  the  United  States  courts  to  be  registered,, 
recorded,  docketed,  indexed  or  otherwise  conformed  to  the  rules  and 
requirements  relating  to  the  judgments  and  decrees  of  the  courts- 
of  the  State. 

§  1,  of  act  Aug.  1,  1888,  c.  729,  25  Stat.  357,  TJ.  S.  Comp.  Stat.  1901,. 
p.  701. 

The  object  of  the  above  section  was  to  make  the  lien  of  a  judgment  of 
a  Federal  court  and  that  of  the  judgment  of  the  particular  State  court. 
as  nearly  co-extensive,  as  regards  territorial  jurisdiction,  as  possible.!* 
Prior  to  its  enactment  the  Supreme  Court  decided  that  the  lien  of  a  judg- 
ment of  a  Federal  court  was  co-extensive  with  the  jurisdiction  of  such 
court.21)  This  rule  resulted  in  giving  suitors  in  the  Federal  court  a  prefer- 
ence over  those  of  the  State  court  as  to  the  territorial  extent  of  the  lien.i 
The  above  enactment  however  only  partially  remedied  this  defect  since  the- 
former  rule,  that  the  judgment  lien  of  a  Federal  court  is  co-extensive  witl* 
the  jurisdiction  of  such  court,  still  exists  where  the  State  court  has  not 
provided  for  the  filing  and  docketing  of  a  transcript  of  the  Federal  judg- 
ment which  creates  the  lien.  2    But  where  the  State  law  provides  for  tiuv 

isDartmouth,  etc.  Bank  v.  Bates,         iDarfcmouth,   etc.   Bank  v.   Bates, 
44  Fed.  546.  44  Fed.  547. 

20Massingill  v.  Downs,  7  How.  760,        2Dartmouth,  etc.  Bank  v.  Bates,  44 
12  L.   ed.   903;    Brown  v.  Pierce,   7    Fed.  546. 
Wall.  217,  19  L.  ed.  138. 

1486 


Procedure]  RECORD   IN   LOUISIANA   COUNTY.  §  1863 

docketing,  etc.,  of  the  Federal  judgment  such  judgment  is  a  lien  to  the 
same  extent  and  under  the  same  conditions  as  if  rendered  by  a  State 
court  of  general  jurisdiction.  3 

§  1862.  —  liens  for  same  period  as  State  judgments. 

Judgments  and  decrees  rendered  in  a  circuit  or  district  court 
within  any  State  shall  cease  to  be  liens  on  real  estate  or  chattels 
real,  in  the  same  manner  and  at  like  periods  as  judgments  and  de- 
crees of  the  courts  of  such  State  cease,  by  law,  to  be  liens  thereon. 
R.  S.  §  967,  U.  S.  Comp.  Stat.  1901,  p.  700. 

The  section  was  originally  enacted  in  1840.7  It  was  early  decided  that 
Congress  in  adopting  the  processes  0*  the  States,s  also  adopted  the  mode 
of  process  prevailing  at  that  date  in  the  courts  of  the  several  States  in 
respect  to  the  liens  of  judgments  within  the  respective  jurisdictions^  and 
the  question  as  to  the  duration  of  such  liens  was  settled  by  the  above  enact- 
ment. io  Under  it,  judgments  recovered  in  the  Federal  courts  are  liens  in 
all  cases  where  they  would  be  by  the  laws  of  the  particular  State.n  The 
proposition  seems  established  however  that  where  Congress  adopts  the  laws 
of  the  particular  State,  as  the  laws  governing  the  Federal  courts  in  that 
state,  the  rights  given  thereunder  are  not  devested  by  a  noncompliance  with 
the  conditions,  restrictions  or  limitations  contained  in  such  state  laws, 
if  compliance  with  the  latter  would  depend  upon  a  resort  to  State  officials 
or  the  State  judiciary.  12  Thus  a  condition  in  a  State  law  which  allows  a 
suspension  of  the  judgment  lien  on  giving  security  on  appeal,  does  not 
apply  in  the  Federal  court,!  3  nor  does  a  proviso  that  a  judgment  shall  not 
be  a  lien  unless  it  be  docketed  in  the  county  where  the  land  lies.i*  But 
the  statutory  limit  as  to  the  duration  of  the  judgment  lien  is  fixed  by  the 
State  statute  and  the  Federal  courts  cannot  extend  it.i5 

§  1863.  —  as  to  record  in  Louisiana  county. 

Nothing  herein  shall  be  construed  to  require  the  docketing  of  a 
judgment  or  decree  of  a  United  States  court,  or  the  filing  of  a  tran- 
script thereof,  in  any  State  office  within  the  same  county  or  the 
same  parish  in  the  State  of  Louisiana  in  which  the  judgment  or  de- 

3Dartmouth,  etc.  Bank  v.  Bates,  44  i2TJnited  States  v.  Humphreys,  3 

Fed.  546.  Hughes,   201,   Fed.   Cas.   No.   15,422; 

7  Act   July   4,    1840,   u.   43,   §   4,   5  and  see  Carroll  v.  Watkins,   1  Abb. 

Stat.  393.  474,  Fed.  Cas.  No.  2,457;   Massengill 

sSee  ante,  §  900.  v.  Downs,  7  How.  760,  12  L.  ed.  903. 

sBrown  v.  Pierce,  7  Wall.  217,   19  "Myers  v.  Tyson,  13  Blatchf.  242, 

L.  ed.  138;  see  also  Dartmouth,  etc.  Fed.  Cas.  No.  9,995. 

Bank  v.  Bates,  44  Fed.  547.  i4United  States  v.  Humphreys.   3 

"Dartmouth,  etc.  Bank  v.  Bates,  Hughes,   201,   Fed.    Cas.   No.    15,422. 

44  Fed.  547.  See,  however,  §  1861,  ante. 

nCooke  v.  Avery,  147  U.  S.  387,  37  isSavings,  etc.  Co.  v.  Bear  Valley, 

L.  ed.  214,  13  Sup.  Ct.  Rep.  340.  etc.  Co.  89  Fed.  32. 
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'cree  is  rendered,  in  order  that  such  judgment  or  decree  may  be  a 
lien  on  any  property  within  such  county,  if  the  clerk  of  the  United 
States  court  be  required  by  law  to  have  a  permanent  office  and  a 
judgment  record  open  at  all  times  for  public  inspection  in  such 
•county  or  parish. 

§  3,  act  Aug.  1,  1888,  c.  729,  25  Stat.  358,  as  amended  by  act  Mar.  2, 
1895,  u.  180,  28  Stat.  814,  U.  S.  Comp.  State.  1901,  p.  701. 

The  amendment  of  1895  consisted  in  adding  everything  after  the  words 
"such  judgment  or  decree  may  be  a  lien,"  etc. 

§  1864.  — unaffected  by  creation  of  new  district  in  California. 

The  passage  of  this  act  [i.  e.,  to  create  the  United  States  judicial 
district  of  Southern  California]  shall  not  have  the  effect  to  destroy 
or  impair  the  lien  of  any  judgment  or  decree  rendered  in  the  circuit 
or  district  court  of  the  United  States  for  the  present  district  of 
California  prior  to  this  act  taking  effect;  and  final  process  on  any 
judgment  or  decree  entered  in  the  circuit  or  district  court  of  the 
United  States  for  the  district  of  California,  or  which  shall  be  en- 
tered therein  prior  to  this  act  taking  effect,  and  all  other  process  for 
the  enforcement  of  any  order  of  said  courts,  respectively,  in  any 
cause  or  proceeding  now  pending  therein  except  on  proceedings 
removed  as  herein  provided,  shall  be  issued  and  made  returnable  to 
the  proper  court  for  the  said  northern  district  of  California,  and 
may  be  directed  to  and  executed  by  the  marshal  of  the  United 
States  for  the  said  northern  district  in  any  part  of  the  State  of 
California. 

§  6  of  act  Aug.  5,  1886,  c.  928,  24  Stat.  309,  U.  S.  Comp.  Stat.  1901,  p. 
325. 

While  there  are  numerous  statutes  changing  old  districts  and  creating 
new  ones,  this  seems  the  only  instance  in  which  a  provision  like  the  above 
has  been  included. 

§  1865.     Executions  run  in  all  districts  of  State. 

All  writs  of  execution  upon  judgments  or  decrees  obtained  in  a 
circuit  or  district  court,  in  any  State  which  is  divided  into  two  or 
more  districts,  may  run  and  be  executed  in  any  part  of  such  State ; 
but  shall  be  issued  from,  and  made  returnable  to,  the  court  wherein 
the  judgment  was  obtained. 

R.  S.  §  985,  U.  S.  Comp.  Stat.  1901,  p.  707. 

The  above  section  was  carried  into  the  Revised  Statutes  from  an  act  of 
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1826.1  it  gives  to  the  judgment  plaintiff  a  right  to  concurrent  execution 
all  over  the  State.2  But  its  provisions  do  not  give  a  corporation  complain- 
ant the  right  to  bring  suit  in  a  district  in  which  it  is  a  nonresident  without 
giving  security  for  costs  as  required  by  State  statutes  adopted  by  the  rules 
of  the  court,  s 

§  1866.    Stay  for  purpose  of  moving  new  trial  and  grant  thereof. 

When  a  circuit  court  enters  judgment  in  a  civil  action,  either 
upon  a  verdict  or  on  a  rinding  of  the  court  upon  the  facts,  in  cases 
where  such  finding  is  allowed,  execution  may,  on  motion  of  either 
party,  at  the  discretion  of  the  court,  and  on  such  conditions  for  the 
security  of  the  adverse  party  as  it  may  judge  proper,  be  stayed 
forty-two  days  from  the  time  of  entering  judgment,  to  give  time  to 
file  in  the  clerk's  office  of  said  court  a  petition  for  a  new  trial.  If 
such  petition  is  filed  within  said  term  of  forty-two  days,  with  a 
certificate  thereon  from  any  judge  of  such  court  that  he  allows  it  to 
be  filed,  which  certificate  he  may  make  or  refuse  at  his  discretion, 
execution  shall,  of  course  be  further  stayed  to  the  next  session  of 
said  court.  If  a  new  trial  be  granted,  the  former  judgment  shall 
be  thereby  rendered  void. 

R.  S.  §  987  U.  S.  Oomp.  Stat.  1901,  p.  708. 

The  scope  of  this  section  is  limited  in  terms  to  cases  where  there  has 
been  either  a  verdict  or  a  finding  of  the  court  upon  the  facts.  Hence  where 
a  case  has  been  decided  by  a  referee  by  consent,  the  report  of  the  referee 
to  have  the  same  effect  as  a  judgment  of  the  court,  the  court  has  no 
authority  to  grant  »  motion  for  a  stay  of  proceedings  under  this  section.6 
The  section  relates  only  to  the  method  of  staying  execution  and  does  not 
limit  the  time  in  which  motions  for  a  new  trial  may  be  otherwise  filed.7 
A  judgment  pending  motion  to  stay  execution  is  not  final,  for  the  purpose 
of  taking  out  a  writ  of  error.  8 

§  1867.  —  stay  when  granted  by  State  laws. 

In  any  State  where  judgments  are  liens  upon  the  property  of 
the  defendant,  and  where,  by  the  laws  of  such  State,  defendants 
are  entitled,  in  the  courts  thereof,  to  stay  of  execution  for  one  term 

lAct  May  20,  1826,  c.  124,  4  Stat.  Blatchf.  393,  Fed.  Cas.  No.  4,991;  but 

184              '  see  Robinson  v.  Mutual,  etc.  Ins.  Co. 

2Prevost  v.  Gorrell,  25  Pittsb.  L.  16  Blatchf.  194,  Fed.  Cas.  No.  11,961. 

J.  125,  Fed.  Cas.  No.  11,402;  see  also  TFelton  v.   Spiro,  78  Fed.  581,  24 

Treadwell  v.  Seymour,  41  Fed.  579.  C.  C.  A.  321 ;  see  also  Rutherford  v. 

sLyman,  etc.   Co.  v.   Southard,   12  Penn  etc.  Ins.  Co.  1  Fed.  456,  1  Mc- 

Blatohf.  405,  Fed.  Cas.  No.  8,633.  Crary,  120. 

eNeafie  v.  Oheesebrough,  14  Blatchf.  sKingman  v.  Western  Mfg.  Co.  170 

313,  Fed.   Cas.   No.   10,064;    and   see  U.  S.  675,  42  L.  ed.  1192,  18  Sup.  Ct. 

Fourth  Nat.   Bank  v.  Neyhardt,   13  Rep.  786. 
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or  more,  defendants  in  actions  in  the  courts  of  the  United  States, 
held  herein,  shall  be  entitled  to  a  stay  of  execution  for  one  term. 
R.  S.  §  988,  U.  S.  Comp.  Stat.  1901,  p.  708. 
The  section  was  enacted  in  1828.10 

§  1868.    Execution  against  revenue  officers  when  withheld. 

When  a  recovery  is  had  in  any  suit  or  proceeding  against  a  col- 
lector or  other  officer  of  the  revenue  for  any  act  done  by  him,  or 
for  the  recovery  of  any  money  exacted  by  or  paid  to  him  and  by 
him  paid  into  the  treasury,  in  the  performance  of  his  official  duty, 
and  the  court  certifies  that  there  was  probable  cause  for  the  act  done 
by  the  collector  or  other  officer,  or  that  he  acted  under  the  direc- 
tions of  the  Secretary  of  the  Treasury,  or  other  proper  officer  of 
the  government,  no  execution  shall  issue  against  such  collector  or 
other  officer,  but  the  amount  so  recovered  shall,  upon  final  judg- 
ment, be  provided  for  and  paid  out  of  the  proper  appropriation 
from  the  treasury. 

R.  S.  §  989,  U.  S.  Comp.  Stat.  1901,  p.  708. 

The  above  section  was  originally  enacted  in  1863.1  i  Its  provisions  relat- 
ing to  the  withholding  of  executions  and  payment  of  judgments  against 
revenue  officers,  are  made  applicable  to  actions  against  officers  of  either 
House  of  Congress  by  act  of  1875.1 5The  effect  of  the  provision,  where  a 
certificate  is  given,  is  practically  to  convert  the  suit  against  the  officer 
into  a  claim  against  the  United  States.16  The  certificate  of  probable 
cause  may  be  granted  by  another  judge  than  the  one  before  whom  the  judg- 
ment was  rendered,"  and  after  an  execution  has  issued  as  well  as  before.i8 
The  certificate  must  be  granted  before  the  liability  of  the  government 
begins.is  Where  the  court  grants  a  certificate  of  probable  cause  as  pro- 
vided in  this  section,  and  the  judgment  is  rendered  against  the  officer,  the 
amount  payable  out  of  the  treasury  does  not  include  interest  accrued  be- 
fore judgment,  i  And  it  has  been  held  that  the  amount  payable  should  not 
include  interest  at  all.2 

io Act  May  19,  1828,  c.  68,  §  2,  4  Fed.  Cas.  No.  3,300. 
Stat.  281.  isCox  v.  Blarney,  14  Blatchf.  289, 

"Act  March  3,  1863,  c.  76,  §  12,  12  Fed.  Cas.  No.  3,300. 
Stat.  741.  is  White  v.  Arthur,  10  Fed.  83,  20 

i5See  act  March  3,  1875,  c.  130,  §  Blatchf.  237;  see  also  United  States 

8;  ante,  §  525.  v.  Sherman,  98  U.  S.  565,  25  L.  ed. 

i6United  States  v.  Sherman,  98  U.  235. 
S.  565,  25  L.  ed.  235 ;  Hedden  v.  Ise-        lUnited  States  v.  Sherman,  98  U. 

lin,  31  Fed.  269,  24  Blatchf.  455.  S.  565,  25  L.  ed.  235. 

I'Cox  v.  Blarney,  14  Blatchf.  289,        awhite  v.  Arthur,  10  Fed.  81. 
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§  1869.     Sale  or  real  property  under  order  or  decree. 

All  real  estate  or  any  interest  in  land  sold  under  any  order  or 
decree  of  any  United  States  court  shall  be  sold  at  public  sale  at  the 
courthouse  of  the  county,  parish,  or  city  in  which  the  property,  or 
the  greater  part  thereof,  is  located,  or  upon  the  premises,  as  the 
court  rendering  such  order  or  decree  of  sale  may  direct. 

§  1  of  act  Mar.  3,  1893,  u.  225,  27  Stat.  751,  TJ.  S.  Comp.  Stat.  1901,  p. 
710. 

§  1870.  —  sale  of  personal  property. 

All  personal  property  sold  under  any  order  or  decree  of  any 
court  of  the  United  States  shall  b§  sold  as  provided  in  the  first  sec- 
tion of  this  act,  unless  in  the  opinion  of  the  court  rendering  such 
order  or  decree  it  would  be  best  to  sell  it  in  some  other  manner. 

§  2  of  act  Mar.  3,  1893,  c.  225,  27  Stat.  751,  U.  S.  Comp.  Stat.  1901,  p. 
710. 

§  1871.  — notice  of  sale  of  realty. 

Hereafter  no  sale  of  real  estate  under  any  order,  judgment,  or 
decree  of  any  United  States  court  shall  be  had  without  previous 
publication  of  notices  of  such  proposed  sale  being  ordered  and  had 
once  a  week  for  at  least  four  weeks  prior  to  such  sale  in  at  least  one 
newspaper  printed,  regularly  issued  and  having  a  general  circula- 
tion in  the  county  and  State  where  the  real  estate  proposed  to  be 
sold  is  situated,  if  such  there  be.  If  said  property  shall  be  situated 
in  more  than  one  county  or  State,  such  notice  shall  be  published  in 
such  of  the  counties  where  said  property  is  situated,  as  the  court  may 
direct.  Said  notice  shall,  among  other  things,  describe  the  real  es- 
tate to  be  sold.  The  court  may,  in  its  discretion,  direct  the  publica- 
tion of  the  notice  of  sale  herein  provided  for  to  be  made  in  such 
other  papers  as  may  seem  proper. 

§  3  of  act  Mar.  3,  1893,  c.  225,  27  Stat.  751,  U.  S.  Comp.  Stat.  1901,  p. 
710. 

The  act  is  prospective  and  not  retrospective.'  Its  provisions  should  be 
complied  with  strictly.  Thus  the  provision  that  publication  should  be 
made  for  at  least  four  weeks  is  not  complied  with  by  a  publication  for 
twenty-seven  days.8  But  the  provision  as  to  publication  being  for  the  pro- 
tection of  the  judgment  defendant  may    be    waived  by    him.s      And   in 

'Central  Trust  Co.  v.  Sheffield,  etc.  9Nevada,  etc.  Syndicate  v.  National 
Co.  60  Fed.  16.  Nickel  Co.  103  Wed.  391. 

sWilson  v.  Northwestern,  etc.  Ins. 
Co.  65  Fed.  38,  12  C.  C.  A.  505. 
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genera],  mere  errors  in  a  decree  in  directing  the  manner  of  the  sale  of 
property  do  not  make  the  decree  void  but  voidable  only,io  and  such  errors 
or  irregularities  in  such  sale  afford  no  ground  for  setting  aside  the  decree 
after  confirmation  had  upon  due  notice  to  the  defendant  and  without  ob- 
jection.! 1 

§  1872.  —  effect  of  marshal's  death  after  levy  or  sale. 

When  a  marshal  dies,  or  is  removed  from  office,  or  the  term  of 
his  commission  expires,  after  he  has  taken  in  execution,  under 
process  from  a  court  of  the  United  States,  any  lands,  tenements,  or 
hereditaments,  and  before  sale  or  other  final  disposition  thereof, 
the  like  process  shall  issue  to  the  succeeding  marshal,  and  the  same 
proceeding  shall  be  had  as  if  such  marshal  had  not  died  or  been 
removed,  or  the  term  of  his  commission  had  not  expired.  And 
when  a  marshal  dies  or  is  removed  from  office,  or  the  term  of  his 
commission  expires,  after  he  has  sold  any  lands,  tenements  or 
hereditaments,  under  process  from  a  court  of  the  United  States, 
and  before  a  deed  for  the  same  is  executed  by  him  to  the  purchaser, 
such  court  may,  on  application  by  the  purchaser,  or  by  the  plaintiff 
at  whose  suit  the  sale  was  made,  setting  forth  the  case  and  the  rea- 
son why  the  title  was  not  perfected  by  said  marshal,  order  the  mar- 
shal for  the  time  being  to  perfect  the  title  and  execute  a  deed  to 
the  purchaser,  upon  his  paying  the  purchase  money  and  costs  re- 
maining unpaid. 

R.  S.  §  994,  U.  S.  Comp.  Stat.  1901,  p.  711. 

The  above  section  was  originally  enacted  in  1800.13  The  judiciary  act 
of  1789  provides  that  marshals,  when  removed  or  when  their  office  expires 
may  execute  any  process  in  their  hands,i*  and  it  is  held  that  the  above 
section  does  not  repeal  that  provision  but  merely  confers  on  the  new 
marshal  the  power  to  do  the  same  acts.  Hence  a,  sale  by  a  marshal  after 
he  is  removed  from  office  is  not  void,  but  if  confirmed  by  the  court  and  a 
deed  ordered,  is  valid.15  The  court  has  power  to  order  a  marshal,  whose 
time  has  expired,  to  amend  his  return  upon  an  execution  so  as  to  furnish 
his  successor  with  a  description  of  the  land  levied  upon  so  that  the  latter 
may  execute  a  valid  deed  to  the  purchaser.!  6 

loGodcheaiix   v.  Morris,   121   Fed.        isDoolittle  v.  Bryan,  14  How.  566, 

482,  57  C.  C.  A.  434.  14  L.  ed.  544.    But  see  United  States 

uNevada,    etc.    Syndicate    v.  Na-  v.  Arkansas,  etc.  Bank,  Hempst.  460; 

tional  Nickel  Co.  103  Fed.  391.  Overton  v.  Gorham,  2  McLean,  509, 

is  Act  May  7, 1800,  c.  45,  2  Stat.  61.  Fed.  Cas.  No.  10,626. 

i*R.  S.  §  790;  see  ante,  §  642.  i«Ex  parte  Worley,  19  Fed.  586. 
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Procedure]  STATE   LAWS  AS   TO  APPRAISAL.  §  1874 

§  1873.     State  laws  as  to  appraisal  before  sale  apply  to  Federal 
courts — procedure. 

When  it  is  required  by  the  laws  of  any  State  that  goods  taken 
in  execution  on  a  writ  of  fieri  facias  shall  be  appraised,  before  the 
sale  thereof,  the  appraisers  appointed  under  the  authority  of  the 
State  may  appraise  goods  taken  in  execution  on  a  fieri  facias  issued 
out  of  any  court  of  the  United  States,  in  the  same  manner  as  if 
such  writ  had  issued  out  of  a  court  of  such  State.  And  the  marshal 
in  whose  custody  such  goods  may  be,  shall  summon  the  appraisers, 
in  the  same  manner  as  the  sheriff  is,  by  the  laws  of  such  State,  re- 
quired to  summon  them;  and  if^the  appraisers,  being  duly  sum- 
moned, fail  to  attend  and  perform  the  duties  required  of  them,  the 
marshal  may  proceed  to  sell  such  goods  without  an  appraisement. 
When  such  appraisers  attend  they  shall  be  entitled  to  the  like  fees 
as  in  cases  of  appraisement  under  the  laws  of  the  State. 
R.  S.  §  993,  U.  S.  Comp.  Stat.  1901,  p.  709. 

The  section  was  carried  into  the  Revised  Statutes  from  an  act  of  1793.19 

§  1874.    Execution  from  State  courts  against  national  banks  re- 
stricted. 
No     .     .     .     execution  shall  be  issued  against  such  association 
[a  national  bank]  or  its  property  before  final  judgment  in  any  suit, 
action,  or  proceeding,  in  any  State,  county,  or  municipal  court. 
Part  of  R.  S.  §  5242,  U.  S.  Comp.  Stat.  1901,  p.  3517. 

i»Act  March  2,  1793,  c.  22,   §  8, 
1  Stat.  335. 
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OHAPTEK  57. 

APPEAL  AND  ERROR  IN  GENERAL— TIME  OF  TAKING. 

§  1885.    Distinction  between  modes  of  reviewing  law  and  equity  cases. 

§  1886.     Supreme  Court  practice  modeled  upon  that  of  Kings  Bench. 

§  1887.     Supreme  Court  practice  followed  in  circuit  court  of  appeals. 

§  1888.     Same   rules   govern  writ   of   error  to   State   courts   as   to   lower 
Federal  courts. 

§  1889.     Procedure  on  appeal  from  United  States  court  in  China. 

§  1890.     Existing  rules  of  review  applicable  to  review  under  circuit  court 
of  appeals  act. 

§  1891.     Mode  of  appeal  from  district  courts  acting  as  circuit  courts. 

§  1892.     Right  and  mode  of  appeal  in  suits  in  Court  of  Claims  under  act  of 
1887. 

§  1893.    Procedure  on  appeal  and  error  from  Alaska  District  court. 

§  1894.    Whether  review  from  Territorial  courts  by  writ  of  error  or  ap- 
peal— procedure. 

§  1895.    Death  of  party  after  final  judgment  below — appeal  by  representa- 
tive. 

§  1896.     Death  pending  appeal  to  Supreme  court  and  procedure. 

§  1897.    — case  to  abate  when. 

§  1898.     — procedure   where   representative   resides  outside   jurisdiction  of 
trial  court. 

§  1899.     Death  pending  appeal  to  circuit  court  of  appeals  and  procedure. 

§  1900.    — ease  to  abate  when. 

§1901.    — procedure   where  representative   resides   outside  jurisdiction  of 

trial  court. 
§  1902.     Time  for  taking  appeal  or  writ  of  error  to  Supreme  Court. 
§  1903.     Prize  cases  to  be  appealed  within  thirty  days. 
§  1904.     Time  for  appeal  from  circuit  court  of  appeals  to  Supreme  Court. 
§  1905.     Time  within  which  appeals  to  circuit  court  of  appeals  to  be  taken. 
§  1906.    — from  interlocutory  injunction   or  receivership   order. 
§  1907.     Time  and  manner  of  appeal  from  Court  of  Claims. 
§  1908.    — when  limitation  of  time  ceases  to  run. 
§  1909.    — time  for  appeal  under  act  of  1887. 
§  1910.    Anti-trust  cases  must  be  appealed  within  sixty  days. 
§  1911.     Time  for  appeal  from  Alaska  District  Court. 
§  1912.     Time  for  direct  appeals  to  Supreme  Court  from  Indian  Territory. 
§  1913.     Time  for  appeals  in  revenue  cases  from  board  of  appraisers. 
§  1814.     Time  for  writ  of  error  in  capital  cases. 
§  1915.    — for  appeal  on  injunction  in  Commerce  Commission  cases. 
§  1916.     Parties  on  appeal  where  judgment  or  decree  is  joint. 
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Procedure]  PRACTICE   ON   APPEAL.  J  1886 

§  1885.    Distinction  between  modes  of  reviewing  law  and  equity 
cases. 

Just  as  Federal  practice  distinguishes  sharply  between  law  and 
equity  in  the  trial  of  causes,1  so  the  same  distinction  is  to  be  found 
in  the  modes  of  review.  Cases  at  law  are  reviewable  by  writ  of 
error,  and  cases  in  equity  by  appeal.  So  strongly  is  this  principle 
established  that  the  courts  have,  on  more  than  one  occasion,  refused 
to  countenance  a  construction  of  some  act  of  Congress  whose  lan- 
guage might  fairly  enough  have  been  construed  as  a  departure 
from  it. 

Author's  section. 

A  provision  of  the  bankrupt  act  regarding  ''appeal"  was  recently  con- 
strued to  mean  writ  of  error  in  view  of  the  nature  of  the  proceeding  to 
be  reviewed;  2  and  the  act  providing  for  appeals  from  the  Territorial  courts 
and  declaring  the  proper  mode  to  be  writ  of  error  "in  cases  of  trial  by 
jury"  was  held  to  mean  not  only  cases  where  a  jury  was  actually  had  but 
also  all  cases  in  which  trial  by  jury  might  have  been  had — in  other  words, 
cases  at  law.  3  Writ  of  error  is  the  proper  method  of  reviewing  alleged 
errors  committed  in  an  action  at  law,*  while  appeal  is  the  only  method  of 
reviewing  an  equity  decree.  5  Where  it  is  doubtful  which  is  the  proper 
remedy  the  practice  of  taking  both  an  appeal  and  a  writ  of  error  is  to  be 
commended.  6 

§  1886.     Supreme   Court  practice   modeled  upon  that  of  Kings 
Bench.. 

This  court  considers  the  former  practice  of  the  court  of  king's 
bench  and  of  chancery,  in  England,  as  affording  outlines  for  the 
practice  of  this  court ;  and  will,  from  time  to  time,  make  such  altera- 
tions therein  as  circumstances  may  render  necessary. 

Third  Supreme  Court  Rule  as  revised  and  corrected  Dec.  term,  1858.10 

Federal  courts  will  follow  the  rules  of  admiralty  and  equity  courts  of 
England  except  where  they  would  be  injurious  or  impracticable.!  i 

iSee  ante,  §  800.  ^Roberts  v.  Great  Northern  Ry.  138 

2Elliot    v.    Toeppner,    187    U.    S.  Fed.    711,    71     C.    C.  A.   127;    Files 

327,  47  L.  ed.  200,  23  Sup.  Ct.  Rep.  v.  Brown,  124  Fed.  133,  59  C.  C.  A. 

133.  403. 

sOklahoma  City  v.  McMaster,  190  eFiles  v.  Brown,  124  Fed.  133,  59 

U.  S.  529,  49  L.  ed.  587,  25  Sup.  Ct.  C.  C.  A.  403. 

Rep.  324;  Comstock  v.  Eagleton,  196  nLockman    v.    Lang,    132    Fed.    3, 

U.  S.  99,  49  L.  ed.  402,  25  Sup.  Ct.  65  C.  C.  A.  621,  and  cases  cited. 

Rep.  210;  Guss  v.  Nelson,  200  U.  S.  io21How.  v. 

298,  50  L.  ed.  489,  26  Sup.  Ct.  Rep.  "Florida  v.  Georgia,  17  How.  492, 

260;  National  L.  S.  Bk.  v.  First  Nat.  15  L.  ed.  181;  California  v.  Southern 

Bk.  203  U.  S.  — ,  51  L.  ed.  (adv.  op.  Pac.  Co.  157  U.  S.  249,  39  L.  ed.  690, 

p.  79).  15  Sup.  Ct.  Rep.  599;  Rhode  Island 
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§  1887.    Supreme  Court  practice  followed  in  circuit  court  of  ap- 
peals. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the 
United   States,  as  far  as  the  same  shall  be  applicable. 
Circuit  court  of  appeals  rule  8,  in  force  in  all  circuits. 
Under  this  rule,  equity  rule  901 4  is  adopted.15 

§  1888.    Same  rules  govern  writ  of  error  to  State  courts  as  to 
lower  Federal  courts. 

Writs  of  error  from  the  Supreme  Court  to  a  State  court,  in  cases 
authorized  by  law,  shall  be  issued  in  the  same  manner,  and  under 
the  same  regulations,  and  shall  have  the  effect  as  if  the  judgment 
or  decree  complained  of  had  been  rendered  or  passed  in  a  court  of 
the  United  States.[a]-[b] 

R.  S.  §  1003,  U.  S.  Comp.  Stat.  1901,  p.  713. 

[a]  Who  can  apply  for  writ  of  error. 

A  judgment  of  a  State  court  cannot  be  reviewed  by  the  Suprme  Court 
unless  the  Federal  question  involved  is  personal  to  the  plaintiff  in  error.! 
Hence  a  stranger  to  a  contract  cannot  raise  the  question  of  its  impairment 
for  the  purpose  of  creating  a  Federal  question.  2  So  also  in  a  suit  against  a 
railroad  company  and  trustees  of  a  mortgage  given  -by  it,  the  railroad  may 
alone  appeal  in  being  the  only  real  party.  3 

[b]  — by  whom  issued. 

The  "court  of  the  United  States"  mentioned  in  the  above  section  refers 
to  the  circuit  and  district  courts.  6  The  writ  may  be  issued  by  the  olerk 
of  the  circuit  court'  in  the  State  to  whose  court  it  is  directed,8  or  it  may 
be  issued  by  the  clerk  of  the  supreme  court.9  Since  all  process  from  the 
supreme  or  circuit  court  must  bear  the  teste  of  the  chief  justice  of  the 
United  States,io  a  writ  of  error  to  a  State  court  which  fails  tio  bear  such 

v.  Massachusetts,  14  Pet.  257,  10  L.  Rep.  573;  Williams  v.  Eggleston,  170 

ed.  423.  U.  S.  308,  42  L.  ed.  1049,  18  Sup.  Ct. 

i^Ante,  §  937.  Rep.  617. 

iBRichmond  v.  Atwood,  52  Fed.  10,        3Norwich,  etc.  R.  Co.  v.  Johnson, 

2  C.  C.  A.  596,  17  L.R.A.  615.  15  Wall.  8,  21  L.  ed.  118. 

iTexas,  etc.  R.  Co.  v.  Johnson,  151        « Allen  v.  Southern  Pac.  Co.  173  U. 

U.  S.  81,  38  L.  ed.  81,  14  Sup.  Ct.  S.  479,  43  L.  ed.  779,  19  Sup.  Ct.  Rep. 

Rep.  250;   Hale  v.  Gaines,  22  How.  518. 
160,  16  L.  ed.  269;  Long  v.  Converse,        i  See  post,  §  1925. 
91  U.  S.  114,  23  L.  ed.  235;  Miller  v.        s  See  Buel  v.  Van  Ness,  8  Wheat. 

Lancaster  Bank,  106  U.  S.  544,  27  L.  312,  5  L.  ed.  624. 
ed.  290,  1  Sup.  Ct.  Rep.  538;  Uiles  v.        9See  Ex  parte  Ralston,  119  U.  S. 

Little,  134  U.  S.  650,  33  L.  ed.  1064,  614,  30  L.  ed.  506,  7   Sup.  Ct.  Rep. 

10  Sup.  Ct.  Rep.  625.  317. 

2Phinney  v.  Sheppard  Hospital,  177        loSee  ante,  §  836 
U.  S.  170,  44  L.  ed.  720,  20  Sup.  Ct. 
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Procedure]  ON   ERROR  TO   STATE    COURT.  §  1888   [d] 

teste  will  be  dismissed,  u  Hence  a  writ  of  error  issued  by  a  clerk  of  the 
state  court  bearing  the  teste  of  the  chief  justice  of  the  state  is  wholly  in- 
sufficient to  give  jurisdiction.!  2  But  where  the  writ  is  properly  allowed 
and  tested  it  is  questionable  whether  the  fact  that  it  is  is  signed  by  the 
clerk  of  the  State  court  instead  of  by  the  clerk  of  the  supreme  or  circuit 
court  is  sufficient  to  invalidate  it.i3 

[cj  —  to  what  court  directed. 

The  writ  of  error  may  be  directed  to  any  State  court  in  which  the  record 
and  judgment  may  be  found.i7  Hence  it  lies  to  a  lower  court  when  the 
record  remains  there  and  the  judgment  has  to  be  entered  there.18  The 
rule  apparently  is  that  if  the  highest  court,  has,  after  judgment,  sent  its 
record  and  judgment  in  accordance  with)  the  law  of  the  State  to  an  inferior 
court  for  safe  keeping,  the  writ  may  issue  either  to  the  highest  court  or 
to  the  inferior  court.  If  the  highest  court  in  obedience  to  the  writ  pro- 
cures a  return  of  the  record  and  judgment  from  the  inferior  court  and 
makes  a  return  thereof  to  the  supreme  court,  no  further  writ  is  necessary. 
If  it  fails  to  do  this  a  writ  may  be  sent  direct  to  the  inferior  court.19 
Where,  however,  the  law  requires  the  highest  court  to  retain  its  own 
record  the  writ  should  be  directed  to  that  court  alone,  it  being  the  only  one 
authorized  to  certify  the  record  to  the  supreme  court.20 

[dj     Allowance. 

Writ  of  error  to  a  state  court  must  be  allowed  by  the  chief  justice  of 
the  State  court  or  by  a  justice  of  the  supreme  court,  4  and  where  there  is 
no  such  allowance  the  writ  will  be  dismissed.  5  It  does  not  issue  as  of 
right,  and  upon  application  to  the  supreme  court  for  the  writ,  the  court 
should  refuse  to  allow  it  where  the  decision  of  the  Federal  question  com- 
plained of  was  plainly  correct.  6  As  a  matter  of  practice  an  application  to 
the  supreme  court  for  a  writ  to  a  state  court  will  not  be  entertained  unless 
at  the  request  of  a  member  of  the  court  with  the  concurrence  of  his  as- 
sociates.7 

nGermain  v.  Mason,  154  U.  S.  588,        2<>Atherton  v.  Fowler,  91  U.  S.  148, 

20  L.  ed.  GS9,  14  Sup.  Ct.  Rep.  1170.  23  L.  ed.  267. 

i2Bondurant  v.  Watson,  103  U.  S.        *Gleason  v.  Florida,  9  Wall.  779, 

280   26  L   ed   447.  19  JJ-  ed.  730;   Bartemeyer  v.  Iowa, 

isMiller  v.  Texas,  153   U.   S.   537,  14  Wall.  28,  20  L.  ed.  792. 
38  L.  ed.  813,  14  Sup.  Ct.  Rep.  874.  sNorthwestern  Packet  Co.  v.  Homo 

I'Gilston  v.  Hoyt,   3  Wheat.   303,  Ins.  Co.  154  TJ.  S.  588,  20  L.  ed.  463, 

4  L.   ed.   381;    Webster   v.   Reid,   11  14    Sup.    Ct.    Rep.    1168;    Callan   v. 

How.  457,  13  L.  ed.  769;   Polleys  v.  May,  2  Black,  543,  17  L.    ed.    281; 

Black  River,  etc.   Co.   113  U.   S.   82,  Twitchell  v.  Commonwealth,  7  Wall. 

28  L.  ed.  938,  5  Sup.  Ct.  Rep.  370;  321,  19  L.  ed.  223. 
Lee  v.  Johnson,  116  U.  S.  49,  29  L.        sSpies  v.  Illinois,  123  U.  S.  164,  31 

ed.  570,  6  Sup.  Ct.  Rep.  249.  h.  ed.  80,  8  Sup.  Ct.  Rep.  21,  22;  see 

isWeddino-   v    Meyler     192   U.    S.  also  Twitchell  v.  The  Commonwealth, 

573,  48  L.  e°d.  570,  24  Sup.  Ct.  Rep.  7  Wall.  321,  19  L.  ed.  223. 
322  'In  re  Robertson,  156  U.  S.  184,  39 

isAtherton  v.  Fowler,  91  U.  S.  148,  L.  ed.  389,  15  Sup.  Ct.  Rep.  324. 

23  L.  ed.  267. 
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§  1889.  Procedure  on  appeal  from  United  States  court  in  China. 
Said  appeals  or  writs  of  error  [i.  e.,  from  the  court  in  China10] 
shall  be  regulated  by  the  procedure  governing  appeals  within  the 
United  States  from  the  district  courts  to  the  circuit  courts  of  ap- 
peal, and  from  the  circuit  courts  of  appeal  to  the  Supreme  Court 
of  the  United  States,  respectively,  so  far  as  the  same  shall  be  ap- 
plicable. 

Part  of  §  3,  act  June  30,  1906,  c.  3934,  34  Stat.  815. 

§  1890.    Existing  rules  of  review  applicable  to  review  under  cir- 
cuit court  of  appeals  act. 

All  provisions  of  law  now  in  force  regulating  the  method  and 
system  of  review,  through  appeals  or  writs  of  error,  shall  regulate 
the  methods  and  system  of  appeals  and  writs  of  error  provided  for 
in  this  act  in  respect  to  the  circuit  courts  of  appeals, ^  including 
all  provisions  for  bonds  or  other  securities  to  be  required  and  taken 
on  such  appeals  and  writs  of  error,™  and  any  judge  of  the  circuit 
courts  of  appeals,  in  respect  of  cases  brought  or  to  *be  brought  to 
that  court,  shall  have  the  same  powers  and  duties  as  to  the  allow- 
ance of  appeals  or  writs  of  error,  and  the  conditions  of  such  allow- 
ance, as  now  by  law  belong  to  the  justices  or  judges  in  respect  of  the 
existing  courts  of  the  United  States  respectively. 

Part  of  §  11,  act  Mar.  3„  1891,  c.  517,  26  Stat.  829,  U.  S.  Comp.  Stat. 
1901,  p.  552. 

[a]  Law  in  force  at  time  of  enactment  as  to  methods  of  review,  adopted. 
The  first  portion  of  the  above  section,  here  omitted,  provides  for  the 
time  of  appeal.1 4  Since  the  law  in  force  is  adopted  by  this  section,  the 
power  to  amend  a,  writ  of  error  as  conferred  by  the  Revised  Statutes!  5  is 
conferred  by  this  section  in  the  circuit  court  of  appeals.16  Hence  the  court 
may  affix  its  seal  to  a  writ  of  error,  formal  in  all  respects  save  the  absence 
of  seal.1 7  So  also  a  writ  of  error  returnable  to  the  circuit  court  of  ap- 
peals may  be  issued  from  the  clerk's  office  of  the  circuit  court  in  which  the 
case  was  tried  under  Revised  Statutes,  §  1004.18  Likewise  the  rule  that 
the  decision  of  the  circuit  and  district  courts  on  motion  for  a  new  trial 
is  not  reviewable  is  applicable  to  the  circuit  court  of  appeals.19     But  the 

lOSee  ante,  §§  64  and  87,  where  the  Hopewell,  51  Fed.  798,  2  C.  0.  A.  510. 

section  appears  in  full.  iTCotter  v.  Railroad,  61  Fed.  747, 

uPost,  §  1905.  10  C.  C.  A.  35. 

iBSee  post,  §  1928.  ^Northern  Pac.  R.  Co.  v.  Amato, 

i6Cotter  v.  Railroad,  61  Fed.  747,  49  Fed.  881,  1  C.  C.  A.  468;  see  post, 

10  C.  C.  A.  35;  see  also  Alaska,  etc.  §  1925. 

Mining  Co.  v.  Keating,  116  Fed.  561,  i9Alexander   v.    United  States,  57 

53   C.   C.  A.  655:   United   States   v.  Fed.  830,  6  C.  C.  A.  602. 
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provision  authorizing  appeals  from  final  decrees  only  when  the  sum  in 
■controversy  is  of  a  certain  amount  20  does  not  apply,  being  expressly 
Tepealed  by  the  act  creating  the  circuit  court  of  appeals. 1 

The  provisions  of  this  section  do  not  put  in  force  in  the  circuit  court  of 
appeals  the  provisions  of  the  Judiciary  act  of  1875,  limiting  the  supreme 
■court  in  admiralty  appeals  to  a,  review  of  questions  of  law  apparent  on 
the  record  or  presented  by  bill  of  exceptions.  On  such  appeals,  both  from 
-the  district  and  circuit  court  the  circuit  court  of  appeals  will  try  the  case 
de  novo,5  although  it  will  follow  the  conclusions  of  the  trial  judge  as  to 
•questions  of  fact  unless  based  on  evidence  manifestly  insufficient.  6 

£b]     Law  in  force  at  time  of  enactment  as  to  bonds  and  securities  on  ap- 
peal adopted. 

Under  this  section  the  circuit  court  of  appeals  may  exercise-  the  same 
-powers  regarding  admission  to  bail  pending  a  writ  of  error  as  were  former- 
ly exercised  in  appellate  criminal  proceedings  by  the  supreme  court.  9  So 
.also  the  provisions  of  the  Revised  Statutes  as  to  the  giving  of  security  on 
appeal  are  adopted  by  the  provisions  of  this  section.  10 

§  1891.     Mode  of  appeal  from  district  courts  acting  as  circuit 
courts. 
Writs  of  error  shall  be  prosecuted  from  the  final  judgments  of 
district  courts  acting  as  circuit  courts  to  the  Supreme  Court  in  the 
same  manner  as  from  the  final  judgment  of  circuit  courts. 
E.  S.  §  1002,  U.  S.  Comp.  Stat.  1901,  p.  713. 

The  provisions  conferring  circuit  court  powers  on  district  courts  are  re- 
pealed by  an  act  of  1889,"  and  the  above  section  has  hence  become  in- 
operative. 

I  1892.    Eight  and  mode  of  appeal  in  suits  in  Court  of  Claims 
under  act  of  1887. 

The  plaintiff  or  the  United  States,  in  any  suit  brought  under  the 
provisions  of  this  act  shall  have  the  same  rights  of  appeal  or  writ  of 
«rror  as  are  now  reserved  in  the  statutes  of  the  United  States  in 

20R.  S.  §  691.  6The  Brandywine,  87  Fed.  652,  31 

iNorth'ern  Pac.  R.  Co.  v.  Amato,  49  C.  C.  A.  187. 
Fed.  883,  1  C.  C.  A.  468;  act  March        sMoKnight   v.   United  States,  113 

3,  1891,  c.  517,  §  14.  Fed.  452,  51   C.   C.  A.  285;   see  also 

'  BPratt    v.    The    Havilah,  48   Fed.  Hudson  v.  Parker,  156  U.  S.  277,  39 

«84,  1  C.  C.  A.  77;  The  State  of  Cali-  L.  ed.  424,  15  Sup.  Ct.  Rep.  450. 
fornia,  49  Fed.  172,  1  C.  C.  A.  224;        lOThe  Presto,  93  Fed.  522,  35  C.  C. 

The  Philadelphia^  60  Fed.  423,  9  C.  A.  394. 

C.   A.  54;    The  Coquitlam,    77    Fed.        "Act  Feb.  6,  1889,  c.  113,  §  5,  U. 

744,  23  C.  C.  A.  438;  but  see  Pioneer  S.  Comp.  Stat.  1901,  p.  493. 
Fuel  Co.  v.  McBrier,  84  Fed.  495,  28 
C.  C.  A.  466. 
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that  behalf  made,  and  upon  the  conditions  and  limitations 
therein  contained.  The  modes  o'f  procedure  in  claiming  and  per- 
fecting an  appeal  or  writ  of  error  shall  conform  in  all  respects,  and 
as  near  as  may  be,  to  the  statutes  and  rules  of  court  governing  ap- 
peals and  writs  of  error  in  like  causes. 

§  9  of  act  Mar.  3,  1887,  c.  359,  24  Stat.  507,  U.  S.  Comp.  Stat.  1901,  p. 
756. 

§  1893.    Procedure  on  appeal  and  error  from  Alaska  District 
court. 

All  provisions  of  law  now  in  force  regulating  the  procedure  and 
practice  in  cases  brought  by  appeal  or  writ  of  error  to  the  Supreme- 
Court  of  the  United  States  or  to  the  United  States  circuit  court  of 
appeals  for  the  ninth  circuit,  except  in  so  far  as  the  same  may  be 
inconsistent  with  any  provision  of  this  act  [i.  e.,  the  Alaska  code], 
shall  regulate  the  procedure  and  practice  in  cases  brought  to  the17 
courts,  respectively,  from  the  district  court  for  the  district  of 
Alaska. 

Part  of  §  508,  Alaska  code,  act  June  6,  1900,  c.  786,  31  Stat.  415. 

§  1894.    Whether  review  from  Territorial  courts  by  writ  of  error 
or  appeal — procedure. 

The  appellate  jurisdiction  of  the  Supreme  Court  of  the  United 
States  over  the  judgments  and  decrees  of  said  Territorial  courts  in 
cases  of  trial  by  jury  shall  be  exercised  by  writ  of  error,  and  in  all 
other  cases  by  appeal,  according  to  such  rules  and  regulations  as 
to  form  and  modes  of  proceeding  as  the  said  Supreme  Court  hare 
prescribed  or  may  hereafter  prescribe.     .     .     . 

Part  of  §  2,  act  April  7,  1874,  c.  80,  18  Stat.  27,  U.  S.  Comp.  Stat. 
1901,  p. . 

The  above  section  also  provides  for  a  certified  statement  of  the  facts  in- 
volved, to  be  made  and  sent  up  by  the  Territorial  supreme  court.*  It 
also  contains  a  provision  temporary  in  character,  saving  from  its  operation- 
eases  pending  at  the  time  of  its  enactment.  The  appellate  jurisdiction  of 
the  supreme  court  over  the  judgments  and  decrees  of  the  Territorial  courts 
in  cases  of  trial  by  jury  is  to  be  exercised  by  a  writ  of  error  and  in  all 
other  cases  by  appeal.  2     This  is  an  enunciation  of  the  familiar  rule  of 

l7So  in  the  printed  statutes.  2Stringfellow  v.  Cain,  99  TJ.  S.  611, 

lSee  post,  §  1961.  25  L.  ed.  421 ;  Canon  v.  Pratt,  99  U. 

S.  620,  25  L.  ed.  447. 
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Federal  practice  that  cases  at  law  are  reviewable  only  by  writ  of  error. 
It  means  all  cases  triable  by  jury  and  whether  a  jury  trial  was  actually 
had  or  no.s 

§  1895.    Death  of  party  after  final  judgment  below — appeal  by 
representative. 

That  whenever  either  party  to  a  final  judgment  or  decree  which 
has  been  or  shall  be  rendered  in  any  circuit  court  has  died  or  shall 
•die  before  the  time  allowed  for  taking  an  appeal  or  bringing  a 
writ  of  error  has  expired,  it  shall  not  be  necessary  to  revive  the  suit 
by  any  formal  proceeedings  aforesaid.  The  representative  of  such 
•deceased  party  may  file  in  the  offige  of  the  clerk  of  such  cb-cuit  court 
-a  duly  certified  copy  of  his  appointment,  and  thereupon  may  enter 
an  appeal  or  bring  writ  of  error  as  the  party  he  represents  might 
have  done.  If  the  party  in  whose  favor  such  judgment  or  decree 
is  rendered  has  died  before  appeal  taken  or  writ  of  error  brought, 
notice  to  his  representatives  shall  be  given  from  the  Supreme 
-Court,  as  provided  in  case  of  the  death  of  a  party  after  appea1  taken 
■or  writ  of  error  brought. 

§  9  of  act  Mar.  3,  1875,  c.  137,  18  Stat.  472,  U.  S.  Comp.  Stat.  1901,  p. 
513. 

Prior  to  the  above  enactment  the  practice  was  to  make  application  to 
the  court  below  for  the  purpose  of  reviving  the  suit  in  the  name  of  the 
representative  of  the  deceased.?  Where  the  plaintiff  below  was  but  a 
-nominal  party  and  the  declaration  shows  the  real  party  in  interest  a  writ 
of  error  prosecuted  by  such  real  party  has  been  allowed  without  formal 
-proceedings  for  revivor.  8 

§  1896.    Death  pending  appeal  to  Supreme  Court  and  procedure. 

When  ever, 'pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or 
realty  of  the  deceased  party,  according  to  the  nature  of  the  case, 
may  voluntarily  come  in  and  be  admitted  parties  to  the  suit,  and 
-thereupon  the  case  shall  be  heard  and  determined  as  in  other  cases ; 
«nd  if  such  representatives  shall  not  voluntarily  become  parties, 
then  the  other  party  may  suggest  the  death  on  the  record,  and 
thereupon,  on  motion,  obtain  an  order  that  unless  such  representa- 

sOity  v.  McMaster,  196  U.  S.  529,  7MoClane  v.  Boon,  6  "Wall.  246,  18 
49  L.  ed.  5S7,  25  Sup.  Ct.  Rep.  324,    L.  ed.  836. 

and  see  also  footnote  3  under  §  1885,        sAmandeo  v.   Northern  Ass  n   Co. 
.ante  201  TJ.  S.  194,  50  L.  ed.  722,  26  Sup. 

Ct.  Rep.  507. 
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tive  shall  become  parties  within  the  first  ten  days  of  the  ensuing 
term,  the  party  moving  for  such  order,  if  defendant  in  error  shall 
be  entitled  to  have  the  writ  of  error  or  appeal  dismissed ;  and  if  the 
party  so  moving  shall  be  plaintiff  in  error,  he  shall  be  entitled  to 
open  the  record,  and  on  hearing  have  the  judgment  or  decree  re- 
versed, if  it  be  erroneous ;  provided,  however,  that  a  copy  of  every 
such  order  shall  be  printed  in  some  newspaper  of  general  circula- 
tion within  the  State,  Territory  or  district  from  which  the  case  is 
brought,  for  three  successive  weeks,  at  least  sixty  days  before  the 
beginning  of  the  term  of  the  Supreme  Court  then  next  ensuing. 
First  paragraph  of  supreme  court  rule  15,  amended  Dec.  11,  1879.10 
Where  one  of  three  plaintiffs  on  a  writ  of  error  dies  after  the  writ  is. 
issued  it  is  not  necessary  to  make  his  heirs  and  representatives  parties  to 
the  writ.ii  So  also  on  an  appeal,  where  one  of  the  appellants  dies  and 
his  death  is  suggested  under  the  above  rule  and  an  order  issued  for  notice 
to  his  representatives,  on  failure  of  such  representatives  to  appeal  the  suit 
shall  proceed  at  the  suit  of  the  survivors.12 

§  1897.  —  case  to  abate  when. 

When  the  death  of  a  party  is  suggested,  and  the  representatives 
of  the  deceased  do  not  appear  by  the  tenth  day  of  the  second  term 
next  succeeding  the  suggestion,  and  no  measures  are  taken  by  the 
opposite  party  within  that  time  to  compel  their  appearance,  the  case 
shall  abate. 

Second  paragraph  of  supreme  court  rule  15,    originally    promulgated 
Dec.  term,  1851,  revised  and  corrected  Dec.  term,  1858.15 

Where  the  death  of  the  complainant  is  suggested  and  for  three  years  his- 
legal  representatives  fail  to  appear  the  case  will  abate.is 

§  1898.  —procedure  where  representative  resides  outside  juris- 
diction of  trial  court. 

When  either  party  to  a  suit  in  a  circuit  court  of  the  United 
States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  the  Su- 
preme Court  of  the  United  States,  from  any  final  judgment  or 
decree,  rendered  in  the  circuit  court,  and  at  the  time  of  suing 
out  such  writ  of  error  or  appeal  the  other  party  to  the  suit  shall 
be  dead  and  have  no  proper  representative  within  the  jurisdiction 

10100  U.  S.  IX.  1621  How.  — . 

nMcKenney  v.  Carroll,  12  Pet.  71,  i«Barrebeau  v.  Brant,  17  How.  46, 
9  L.  ed.  1002.  15  L.  ed.  34;  see  Phillips  v.  Preston, 

i2Moses  v.  Wooster,  115  U.  S.  288,    11  How.  294,  13  L.  ed.  702. 
29  L.  ed.  392,  6  Sup.  Ct.  Rep.  38. 
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of  the  court  which  rendered  such  final  judgment  or  decree,  so  that 
the  suit  cannot  be  revived  in  that  court,  but  shall  have  a  proper 
representative  in  some  State  or  Territory  of  the  United  States,  the 
party  desiring  such  writ  of  error  or  appeal  may  procure  the  same, 
and  may  have  proceedings  on  such  judgment  or  decree  superseded 
or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  such  writ  of  error  or  appeal 
as  in  other  cases.  And  within  thirty  days  after  the  commencement 
of  the  term  to  which  such  writ  of  error  or  appeal  is  returnable,  the 
plaintifE  in  error  or  appellant  shall  make  a  suggestion  to  the  court 
supported  by  affidavit,  that  the  said  party  was  dead  when  the  writ 
of  error  or  appeal  was  sued  out,  and  had  no  proper  representative 
within  the  jurisdiction  of  the  court  which  rendered  such  judgment 
or  decree,  so  that  the  suit  could  not  be  revived  in  that  court,  and 
that  said  party  had  a  proper  representative  in  some  State  or  Terri- 
tory of  the  United  States,  and  stating  therein  the  name  and  charac- 
ter of  such  representative,  and  the  State  or  Territory  in  which  such 
representative  resides;  and,  upon  such  suggestion,  he  may,  on 
motion,  obtain  an  order  that,  unless  such  representative  shall  make 
himself  a  party  within  the  first  ten  days  of  the  ensuing  term  of 
the  court,  the  plainitff  in  error  or  appellant  shall  be  entitled  to 
open  the  record,  and,  on  hearing,  have  the  judgment  or  decree 
reversed,  if  the  same  be  erroneous ;  provided,  however,  that  a  proper 
citation  reciting  the  substance  of  such  order  shall  be  served  upon 
such  representative,  either  personally  or  by  being  left  at  his  resi- 
dence, at  least  sixty  days  before  the  beginning  of  the  term  of  the 
Supreme  Court  then  next  ensuing ;  and  provided,  also,  that  in  every 
such  case  if  the  representative  of  the  deceased  party  does  not  appear 
by  the  tenth  day  of  the  terms  next  succeeding  said  suggestion,  and 
the  measures  above  provided  to  compel  the  appearance  of  such  rep- 
resentative have  not  been  taken  within  time  as  above  required,  by 
the  opposite  party,  the  case  shall  abate;  and  provided,  also,  that 
the  said  representative  may  at  any  time  before  or  after  said  sug- 
gestion come  in  and  be  made  a  party  to  the  suit,  and  thereupon 
the  case  shall  proceed,  and  be  heard  and  determined  as  in  other 
cases. 

Third  paragraph  of  rule  15  of  supreme  court,   promulgated   Jan.    12, 
1875.20 

2  0.20Wall.  XV. 
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§  1899.    Death  pending  appeal  to  circuit  court  of  appeals  and 
procedure. 

Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or 
realty  of  the  deceased  party,  according  to  the  nature  of  the  case, 
may  voluntarily  come  in  and  be  admitted  parties  to  the  suit,  and 
thereupon  the  case  shall  be  heard  and  determined  as  in  other  cases ; 
and,  if  such  representatives  shall  not  voluntarily  become  parties, 
then  the  other  party  may  suggest  the  death  on  the  record,  and 
thereupon,  on  motion,  obtain  an  order  that  unless  such  represen- 
tatives shall  become  parties  within  sixty  days,  the  party  moving 
for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the 
writ  of  error  or  appeal  dismissed,  and,  if  the  party  so  moving  shall 
be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record  and,  on 
hearing,  have  the  judgment  or  decree  reversed,  if  it  be  erroneous. 
Provided,  however,  that  a  copy  of  every  such  order  shall  be  person- 
ally served  on  said  representatives  at  least  thirty  days  before  the 
expiration  of  such  sixty  days. 

Paragraph  1  of  Rule  19,  circuit  court   of    appeals,    in    force    in   all 
circuits. 

§  1900.  —  case  to  abate  when. 

When  the  death  of  a  party  is  suggested,  and  the  representatives 

of  the  deceased  do  not  appear  within  ten  days  after  the  expiration 

of  such  sixty  days,  and  no  measures  are  taken  by  the  opposite  party 

within  that  time  to  compel  their  appearance,  the  case  shall  abate. 

Paragraph  2,  of  Rule  19,  circuit  court  of  appeals,  in  force  in  all  circuits. 

§  1901.  — procedure  where  representative  resides  outside  juris- 
diction of  trial  court. 
When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  or  error  or  appeal 
to  this  court  from  any  final  judgment  or  decree  rendered  in  the 
circuit  or  district  court,  and  at  the  time  of  suing  out  such  writ  of 
error  or  appeal,  the  other  party  to  the  suit  shall  be  dead  and  have 
no  proper  representative  within  the  jurisdiction  of  the  court  which 
rendered  such  final  judgment  or  decree,  so  that  the  suit  cannot  be 
revived  in  that  court,  but  shall  have  a  proper  representative  in  some 
State  or  Territory  of  the  United  States,  or  in  the  District  of  Co- 
lumbia, the  party  desiring  such  writ  of  error  or  appeal  may  pror 
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cure  the  same,  and  may  have  proceedings  on  such  judgment  or  de- 
cree superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by 
law  in  other  cases,  and  shall  thereupon  proceed  with  such  writ  of 
error  or  appeal  as  in  other  cases.  And  within  sixty  days  after  the 
filing  of  the  record  in  this  court  the  plaintiff  in  error  or  appellant 
shall  make  a  suggestion  to  the  court,  supported  by  affidavit,  that  the 
said  party  was  dead  when  the  writ  of  error  or  appeal  was  taken  or 
sued  out,  and  had  no  proper  representative  within  the  jurisdiction 
of  the  court  which  rendered  such  judgment  or  decree,  so  that  the 
suit  could  not  be  revived  in  that  court,  and  that  said  party  had  a 
proper  representative  in  some  State  or  Territory  of  the  United 
States,  or  in  the  District  of  Columbia,  and  stating  therein  the  name 
and  character  of  such  representative,  and  the  State  or  Territory 
or  district  in  which  such  representative  resides;  and  upon  such 
suggestion,  he  may  on  motion  obtain  an  order  that,  unless  such 
representative  shall  make  himself  a  party  within  ninety  days,  the 
plaintiff  in  error  or  appellant  shall  be  entitled  to  open  the  record, 
and,  on  hearing,  have  the  judgment  or  decree  reversed  if  the  same 
be  erroneous:  Provided,  however,  that  a  proper  citation  reciting 
the  substance  of  such  order  shall  be  served  upon  such  representa- 
tive, either  personally  or  by  being  left  at  his  residence,  at  least 
thirty  days  before  the  expiration  of  such  ninety  days :  Provided, 
also,  that  in  every  such  ease,  if  the  representative  of  the  deceased 
party  does  not  appear  within  ten  days  after  the  expiration  of  such 
ninety  days,  and  the  measure  above  provided  to  compel  the 
appearance  of  such  representative  have  not  been  taken  within  the 
time  as  above  required,  by  the  opposite  party,  the  case  shall  abate : 
And  Provided,  also,  that  the  said  representative  may  at  any  time 
before  or  after  said  suggestion  come  in  and  be  made  a  party  to  the 
suit,  and  thereupon  the  case  shall  proceed,  and  be  heard  and  deter- 
mined as  in  other  eases. 

Paragraph  3,  of  rule  19,  circuit  court  of  appeals,  in  force  in  all  circuits. 

§  1902.    Time  for  taking  appeal  or  writ  of  error  to  Supreme  Court. 

No  judgment,  decree,  or  order  of  a  circuit  or  district  court,  in 
any  civil  action,  at  law  or  in  equity,  shall  be  reviewed  in  the 
Supreme  Court,  on  writ  of  error  or  appeal,  unless  the  writ  of  error 
is  brought, [aMb]  or  the  appeal  is  taken tc]  within  two  years  after  the 
entry  of  such  judgment,  decree  or  order:™  Provided,  That  where 
a  party  entitled  to  prosecute  a  writ  of  error  or  to  take  an  appeal 
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is  an  infant,  insane  person,  or  imprisoned,  such  writ  of  error  may 
be  prosecuted  or  such  appeal  may  be  taken,  within  two  years  after 
the  judgment,  decree  or  order,  exclusive  of  the  term  of  such  dis- 
ability.[e] 

R.  S.  §  1008,  U.  S.  Comp.  Stat.  1901,  p.  715. 

[a]  Scope  of  section. 

This  section  was  originally  enacted  in  1872,5  and  was  not  repealed  by  the 
circuit  court  of  appeals  act  of  1891,  abolishing  the  appellate  jurisdiction  of 
the  circuit  court.6  The  time  for  writs  of  error  or  appeal  from  the  district 
to  the  circuit  court  was  one  year.7  As  R.  S.  §  10038  provides  for  taking 
cases  by  writ  of  error,  from  State  courts  in  the  same  manner  as  from 
inferior  Federal  courts,  the  provision  of  this  section  are  held  applicable  to 
writs  of  error  to  the  State  courts.9 

[b]  Writ  of  error  when  brought. 

A  writ  of  error  is  not  brought  within  the  legal  meaning  of  the  term 
until  it  is  filed  in  the  court  which  rendered  the  judgment.!  4  "It  is  the 
filing  of  the  writ  that  removes  the  record  from  the  inferior  to  the  appellate 
court  and  the  period  of  limitation  prescribed  by  this  act  must  be  calculated 
accordingly."!  5  Hence  the  writ  will  be  dismissed  when  allowed  but  not 
filed  within  the  statutory  period.!  6  But  where  the  trial  judge  has  done 
all  that  is  necessary  for  him  to  do  to  perfect  the  transmission  of  the  case 
to  the  appellate  court,  and  the  party  seeking  review  has  done  all  that  is 
required  of  him,  the  mere  omission  of  the  clerk  of  the  trial  court  to  indorse 
the  writ  of  error  as  filed,  the  filing  having  actually  been  made,  will  not 
defeat  the  jurisdicton  of  the  appellate  court.!  7 

5  Act  June  1,  1872,  c.  255,  §  2,  17  S.  288,  39  L.  ed.  429,  15  Sup.  Ct.  Rep. 

Stat.  196.  450. 

6See  ante,  §  77;  Allen  v.  Southern       "Scarborough  v.  Pargoud,  108  U. 

Pac.  R.  Co.  173  U.  S.  479,  43  L.  ed.  &•  568,  27  L.  ed.  824,  2  Sup.  Ct.  Rep. 

775,  19  Sup.   Ct.  Rep.  518;   Holt  v.  877>  see  also  Credit  Co.  v.  Arkansas, 

Indiana  Mfg.  Co.  176  U.  S.  168,  44  etc-  Ry-  128  u-  s-  261i  32  L-  ed-  450> 

L  ed.  418,  20  Sup.  Ct.  Rep.  526.  9  SuP-  ct-  EeP-  107 ;  Polleys  v.  Black 

7R.  S.  §  635.  River  Co.  113  U.  S.  83,  28  L.  ed.  938, 

.._(..  g  loan  5    Sup.    Ct.    Rep.    370;     Farrar    v. 

Anre,  s  iae^  Churchill,  135  U.  S.  609,  34  L.  ed.  246, 

,,o  t?  oy»,V-o?TackJRn^r.Imp-  £?■  10  Sup.  Ct.  Rep.  771;  Carroll  v.  Dor- 

i13  V*t  ^Z28  **  ed"  ?88'  51fUp-  °J-  *V,  20  How.  204,  15  L.  ed.  803;  Cum- 

SSPVt^'w?0^10^™!-  „Po rg0^'  mings  v-  Jones»  1«4  U.  S.  419,  26  L. 

i°8  Ui&  5^7,  27  ^  ed>  8^'  *  SI?P-  ?/  ^.  824;  but  see  Cincinnati,  etc.  Co. 

58?in7li?lmT1Sf!!  V-  J°neS'  104  U-   v-  DeP°sit  Co.  146  U.  S.  55,  36  L.  ed. 
S.  419,  26  L.  ed.  824.  g86;  13  Sup  ct  Rep  u 

^Scarborough  v.  Pargoud,  108  U.  "United  States  v.  Baxter,  51  Fed. 

S.  568,  27  L.  ed.  824,  2  Sup.  Ct.  Rep.  624,  2  C.  C.  A.  410;   City  of  Waxa- 

877;  United  States  v.  Baxter,  51  Fed.  hachie  v.  Coler,  92  Fed.  286,  34  C.  C. 

624,  2    C.    C.    A.    410 ;   Mussina  v.  A.  349. 

Cavazos,  6  Wall.  355,  18  L.  ed.  810;  1 'Mutual  Life  Ins.  Co.  v.  Phinney, 

Brooks  v.   Norris,   11  How.   204,   13  178  U.  S.  327,  44  L.  ed.  1088,  20  Sup. 

L.  ed.  665;  Hudson  v.  Parker,  156  U.  Ct.  Rep.  906. 
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[c]  Appeal  when  taken. 

An  appeal  from  a  decree  of  the  circuit  court  is  not  "taken"  until  it  is  in 
some  way  presented  to  the  court  which  made  the  decree  appealed  from,  so 
as  to  put  an  end  to  its  jurisdiction  over  the  case.i  This  may  be  done  by 
filing  the  petition  and  allowance  (if  there  be  such  petition  and  allowance), 
or  by  filing  the  appeal  bond  duly  approved  or  by  procuring  the  signing  of 
the  citation.2  Since  a  formal  order  of  allowance  is  unnecessary^  it  is 
a  sufficient  compliance  with  this  section,  if  the  party  procures  the  allowance 
of  an  appeal  bond  and  files  the  same  within  the  statutory  period;  or  pro- 
cures the  signing  of  a  citation.*  If,  however,  there  is  a  petition  and  al- 
lowance, it  is  not  necessary  that  the  bond  be  filed  within  the  two  years,  5 
or  that  the  citation  be  signed  within  the  statutory  time,  6  though  in  such 
a  case  it  is  necessary  that  the  petition  ^nd  allowance  be  filed  in  season.  7  It 
will  be  noted  that  what  is  here  under  discussion  is  simply  the  question 
when  an  appeal  is  taken  so  as  to  satisfy  the  limitation  as  to  time.  Com- 
pliance with  the  requirements  of  this  section  is  not  necessarily  sufficient  to 
give  an  appellant  standing  in  the  higher  court.  Thus,  he  may  fail  for 
neglecting  to  comply  with  rule  35,8  requiring  filing  of  an  assignment  of 
errors;  or  with  rule  8  requiring  the  return  of  the  record  within  a,  specified 
time.9  Failure  to  comply  with  those  requirements  may  necessitate  be- 
ginning all  over  again  with  the  procedure  for  appeal  if,  meanwhile,  the 
statutory  period  has  not  elapsed. 

[d]  Within  two  years  after  entry  of  judgment. 

The  writ  of  error  must  be  brought  or  the  appeal  must  be  taken  within 
two  years  from  the  date  of  the  final  decree  or  judgment.!  2  Hence  failure 
to  take  an  appeal  or  sue  out  writ  of  error  within  that  time  is  ground  for 
dismissal.!  3     The  statute  begins  to  run  from  the  time  judgment  is  filed 

iCredit  Co.  v.  Arkansas,   etc.  Ry.  In  re  Woerishoffer,  74  Fed.  916,  21 

128  U.  S.  261,  32  L.  ed.  448,  9  Sup.  C.  C.  A.  175. 

Ct.  Rep.   107;    see   In   re  McKenzie,  5Evans  v.  State  Bank,   134  U.   S. 

180  U.  S.  547,  45  L.  ed.  661,  21  Sup.  331,  33  L.  ed.  918,  10  Sup.  Ct.  Rep. 

Ct.  Rep.  472.  493. 

2Credit  Co.  v.  Arkansas,  etc.  Ry.  «See  Berliner,  etc.  Co.  v.  Seaman, 

128  U.  S.  261,  32  L.  ed.  448,  9  Sup.  108  Fed.  715,  47  C.  C.  A.  630. 

Ct.  Rep.  107;  Harkrader  v.  Wadley,  'Norcross  v.  Nave,  etc.  Co.  101  Fed. 

172  U.  S.  163,  43  L.  ed.  404,  19  Sup.  797,  42  C.   C.  A.   29;   see  Fowler  v. 

Ct.    Rep.    125.     And    see    Fowler   v.  Hamill,  139  TJ.  S.  549,  35  L.  ed.  266, 

Hamill,  139  U.  S.  550,  35  L.  ed.  266,  11    Sup.   Ct.    Rep.    663:     Farrar    v. 

11  Sup.  Ct.  Rep.  664.  Churchill,   135  U.   S.   609,  34  L.   ed. 

3ChamberIain,  etc.  Co.  v.  Coal  Co.  246,  10  Sup.  Ct.  Rep.  771. 

126  Fed.  165;  and  cases  cited.  sPost,  §  1930. 

4Brandus  v.   Cochrane,   105  U.   S.  "Post,  §  1950. 

262,  26  L.  ed.  989;  Brown  v.  McCon-  i2Farrar  v.   Churchill,   135   TJ.   S. 

nell,  124  TJ.  S.  490,  31  L.  ed.  496,  8  ©13,  34  L.  ed.  246,  10  Sup.  Ct.  Rep. 

Sup.    Ct.    Rep.    560;    Harkrader    v.  771. 

Wadley,  172  U.  S.  163,  43  L.  ed.  403,  lsWhitsitt    v.    Union    Depot    Co. 

19  Sup.  Ct.  Rep.  125;  Louisville  Trust  122  U.  S.  363,  30  L.  ed.  1150,  7  Sup. 

Co.  v.  Stockton,  72  Fed.  2,  18  C.  C.  Ct.  Rep.  1248;  Fowler  v.  Hamill,  139 

A.  408;  Farmers,  etc.  Co.  v.  Chicago,  U.  S.  550,  35  L.  ed.  266,  11  Sup.  Ct. 

etc.  Ry.  73  Fed.  316,  19  C.  C.  A.  477 ;  Rep.  663 ;  Condon  v.  Central,  etc.  Co. 
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and  entered.1*  But  in  computing  the  time,  the  day  of  entry  of  such  judg- 
ment is  excluded.16  Since  the  statute  runs  from  the  date  of  final  judg- 
ment, a  petition  for  rehearing  presented  in  season  and  entertained  by  the 
court,  delays  the  running  of  the  statute  until  it  is  disposed  of.i6  But  a 
motion  filed  to  set  aside  a  decree,  by  persons  not  parties  to  the  suit,  does 
not  suspend  the  decree  so  as  to  extend  the  time  in  which  the  appeal  will  be 
allowed.  I1?  The  statute  having  run  an  appeal  cannot  be  taken  on  a  nunc 
pro  tunc  order.  18 

[e]     When  disability  will  postpone  limitation. 

No  disability  will  postpone  the  operation  of  the  statute  unless  it  exists 
when  the  cause  of  action  accrues,  i  Hence  the  fact  that  a  person  against 
whom  a  decree  was  rendered  was  imprisoned  ten  months  after  such  decree 
will  not  prevent  the  running  of  the  time  for  the  taking  of  appeal.  2 

§  1903.    Prize  cases  to  be  appealed  within  thirty  days. 

Appeals  in  prize  causes  shall  be  made  within  thirty  days  after 
the  rendering  of  the  decree  appealed  from,  unless  the  court  previous- 
ly extends  the  time,  for  cause  shown  in  the  particular  case:  Pro- 
vided, That  the  Supreme  Court  may,  if  in  its  judgment  the  purposes 
of  justice  require  it,  allow  an  appeal  in  any  prize  cause,  if  it  appears 
that  any  notice  of  appeal,  or  of  intention  to  appeal,  was  filed  with 
the  clerk  of  the  district  court  within  thirty  days  next  after  the  ren- 
dition of  the  final  decree  therein. 

R.  S.  §  1009,  U.  S.  Comp.  Stat.  1901,  p.  715. 

Prize  cases  are  still  appealable  direct  to  the  supreme  court.?  The  allow- 
ance of  appeals  and  of  amendments  of  appeals  in  prize  cases  is  authorized 

73>  Fed.  907,  20  C.  C.  A.  110;  White  leTexas,   etc.  Ry.  v.  Murphy,  111 

v.  Iowa,  etc.  Bank,  71  Fed.  97,  17  C.  U.  S.  489,  28  L.  ed.  492,  4  Sup.  Ct. 

C.  A.  621 ;  Union  Pac.  etc.  Co.  v.  Colo-  Rep.  497 ;  Kingman  v.  Western,  etc. 

rado,  etc.  R.  Co.  54  Fed.  22,  4  C.  C.  Co.  170  TJ.  S.  678,  42  L.  ed.  1192,  18 

A.  161 ;  Hamilton  v.  Brown,  53  Fed.  Sup.  Ct.  Rep.  786 ;  Aspen  Min.  etc. 

753,  3  C.  C.  A.  639.  Co.  v.  Billings,  150  U.  S.  36,  37  L.  ed. 

iiRadifordv.  Folsom,  131  TJ.  S.  394,  986,  14  Sup.    Ct.    Rep.  4;  Northern 

33  L.  ed.  203,  9  Sup.  Ct.  Rep.  792;  Pac.  R.  R.  v.  Holmes,  155  TJ.  S.  138, 

Polleys  v.  Black  River  Imp.  Co.  113  39  L.  ed.  99,  15  Sup.  Ct.  Rep.  28;  see 

U.  S.  84,  28  L.  ed.  938,  5  Sup.   Ct.  also   Brockett   v.    Brockett,    2   How. 

Rep.  369;  Credit  Co.  v.  Arkansas,  etc.  241,  II  L.  ed.  251. 

Ry.  128  TJ.  S.  260,  32  L.  ed.  449,  9  "Sage  v.  Central  R.  R.  93  TJ.  S. 

Sup.  Ct.  Rep.  108;   Connecticut,  etc.  419,  23  L.  ed.  933. 

Ins.   Co.   v.   Oldendorff,   73   Fed.   90,  "Credit  Co.  v.  Arkansas,  etc.  Ry. 

19  C.  C.  A.  379;  and  see  Mussina  v.  128  TJ.  S.  261,  32  L.  ed.  448,  9  Sup. 

Cavazos,  6  Wall.  355,  18  L.  ed.  810;  Ct.  Rep.  107. 

Brooks   v.   Norris,    11   How.   204,   13  iMcDonald  v.  Hovey,  110  TJ.  S.  619, 

L.  ed.  666.  28  L.  ed.  269,  4  Sup.  Ct.  Rep.  142. 

"Smith  v.  Gale,  137  TJ.  S.  578,  34  2  Idem. 

L.  ed.  792,  11  Sup.  Ct.  Rep.  185.  7  Ante,  §  42. 
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by  Revised  Statutes,  §  4636.8  Under  the  above  provision,  whenever  it 
appears  that  notice  of  appeal  or  of  intention  to  appeal  has  been  filed  with 
the  clerk  of  the  district  court  within  thirty  days  from  final  decree  an 
appeal  will  be  allowed  to  the  supreme  court  whenever  justice  seems  to 
require  it.  9 

§  1904.     Time  for  appeal  from  circuit  court  of  appeals  to  Supreme 
Court. 

No  such  appeal  shall  be  taken  or  writ  of  error  sued  out  [i.  e.,  no 
appeal  from  the  circuit  court  of  appeals  to  the  Supreme  Court] 
unless  within  one  year  after  the  entry  of  the  order,  judgment  or 
decree  sought  to  be  reviewed.         * 

Part  of  §  6,  act  March  3,  1891,  c.  517,  26  Stat.  826,  U.  S.  Comp.  Stat. 
1901,  p.  550. 

The  above  provision  relates  exclusively  to  writs  of  error  or  appeals  taken 
to  the  supreme  court  from  the  circuit  court  of  appeals,  and  hence  does  not 
repeal  the  statutory  provision  as  to  the  taking  of  appeals  to  the  supreme 
court  from  circuit  or  district  courts,  n 

§  1905.     Time  within  which  appeals  to  circuit  court  of  appeals 
to  be  taken. 

No  appeal,[a:l  or  writ  of  error™  by  which  any  order,  judgment, 
or  decree  may  be  reviewed  in  the  circuit  courts  of  appeals  under  the 
provisions  of  this  act  shall  be  taken  or  sued  out  except  within  six 
months  after  the  entry  of  the  order,  judgment,  or  decree  sought  to 
be  reviewed.  Provided,  however,  that  in  all  cases  in  which  a  lesser 
time  is  now  by  law  limited  for  appeals  or  writs  of  error,  such  limits 
of  time  shall  apply  to  appeals  or  writs  of  error  in  such  cases  taken 
to  or  sued  out  from  the  circuit  court  of  appeals.[0]     .     .     . 

Part   of   §    11,   ac   Mar.  3,  1891,  c.  517,  26  Stat.  829,  U.  S.  Comp.  Stat. 
1901,  p.  552. 

[a]    Taking  of  appeal  to  circuit  court  of  appeals. 

The  omitted  portion  of  the  section  provides  for  method  of  review,  appeal 
bond,  etc.,  under  the  act,  and  is  given  elsewhere.*  6  The  general  question 
as  to  when  an  appeal  is  "taken''  and  a  writ  of  error  "sued  out"  on  appeal 
to  the  supreme  court,  has  been  discussed  in    a    previous    section.  1 6     The 

8See  ante,  §  1333,  and  see  also  post,  Rep.  518;  Holt  v.  Indiana  Mfg.  Co. 

§  1335.  176  TJ.  S.  70,  44  L.  ed.  376,  20  Sup. 

9The  Nuestra  de  Regla,  17   Wall.  Ct.  Rep.  272. 

29,  21  L.  ed.  596.  15 Ante,  §  1890;  post,  §  2015. 

ii Allen  v.  Southern  Pac.  R.  Co.  173  "See  ante,  §  1902,  and  notes. 
U.  S.  479,  43  L.  ed.  775,  19  Sup.  Ct. 
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same  principles  apply  to  cases  of  appeal  to  the  circuit  court  of  appeals.17 
It  is  not  necessary  that  the  security  be  given  within  the  statutory  six 
months,i  s  if  in  some  other  way  the  matter  has  been  brought  to  the  notice 
of  the  trial  court.  An  assignment  of  errors  must  be  filed  with  the  trial 
court  before  a  writ  of  error  or  an  appeal  will  be  allowed.19 

[b]  Writ  of  error  when  brought. 

A  writ  of  error  is  not  properly  brought  until  filed  in  the  court  below.  3 
Mere  failure  of  the  clerk  to  perform  the  ministerial  act  of  endorsing  the 
writ  as  filed  will  not  prevent  the  writ  being  considered  as  brought  if 
actually  delivered  to  the  clerk.*  The  issue  and  filing  of  the  writ  are  the 
essentials,  and  the  fact  that  the  petition,  assignment  of  errors,  and  order 
allowing  the  writ  were  filed,  is  insufficient,  b 

[c]  Appeal  to  be  taken  or  writ  of  error  to  be  brought  within  six  months. 
The  circuit  court  of  appeals  has  no  jurisdiction  in  a  case  where  more 

than  six  months  intervene  between  the  day  of  the  judgment  and  the  tak- 
ing of  appeals  or  suing  out  of  the  writ  of  error.io  The  rule  is  strictly 
adhered  to  and  the  fact  that  a  writ  of  error  was  allowed  within  that  time, 
but  not  issued,  does  not  give  the  court  jurisdiction.il  The  time  cannot 
be  enlarged  by  stipulation  of  the  parties  nor  by  the  order  of  the  court.  12 
Nor  can  the  parties  confer  jurisdiction  on  the  court  to  review  a  judgment 
six  months  after  its  entry  by  the  voluntary  appearance  of  the  necessary 
parties  to  the  appeal.is  The  fact  that  an  appeal  was  erroneously  taken 
instead  of  a  writ  of  error  does  not  give  the  right  to  bring  the  writ,  the  time 
having  expired.l*  When  the  last  day  of  the  six  months  falls  on  Sunday, 
the  appeal  cannot  be  taken  or  the  writ  of  error  sued  out  on  any  subsequent 
day.  15    The  time  does  not  commence  to  run  until  entry  of  final  judgment. is 

iTSee  Cotter  v.  Railroad,  61  Fed.  White  v.  Iowa,  etc.  Bank,  71  Fed.  97, 

747,  10  C.  C.  A.  35.     Compare  Green  17  C.  C.  A.  621 ;  Threadigill  v.  Piatt, 

v.  Lynn,  87  Fed.  839,  31  C.  C.  A.  248;  71  Fed.  1;  Stevens  v.  Clark,  62  Fed. 

Farrar  v.  Churchill,   135  U.  S.   609,  321,  10  C.  C.  A.  379;  Union  Pac.  R. 

34  L.  ed.  246,  10  Sup.  Ct.  Rep.  771.  Co.  v.  Colorado,  etc.  R.  Co.  54  Fed. 

isWickelman  v.  A.  B.  Dick  Co.  85  22,    4    C.    C.    A.    161;    Coulliette  v. 

Fed.  851,  29  C.  C.  A.  436.  Thomason,  50  Fed.  787,   1  C.  C.  A. 

"See  C.  C.  A.  Rule  11,  post,  §  1931.  675. 

3United  States  v.  Baxter,  51  Fed.  loCondon  v.   Central,  etc.   Co.   73 

624,   2  C.   C.  A.   410;    Threadgill  v.  Fed.  907,  20  C.  C.  A.  110;  Desvergers 

Piatt,  71   Fed.  3;   Stevens  v.   Clark,  v.  Parsons,  60  Fed.  143,  8  C.  C.  A. 

62  Fed.  321,  10  C.  C.  A.  379;   Mut.  526. 

Life  Ins.  Co.  v.  Phinney,  76  Fed.  617,  uRutan  v.  Johnson,  130  Fed.  109, 

22  C.  C.  A.  425.  64  C.  C.  A.  443. 

4Mutual  Life  Ins.  Co.  v.  Phinney,  izStevens  v.  Clark,  62  Fed.  324,  10 

178  U.  S.  336,  44  L.  ed.  1093,  20  Sup.  C.  C.  A.  379. 

Ct.  Rep.  906.    And  see  United  States,  i3Dodson  v.  Fletcher,  79  Fed.  129, 

etc.  Ban*:  v.  First  Nat.  Bank,  79  Fed.  24  C.  C.  A.  466. 

296,  24  C.  C.  A.  597.  1 4  Carter    Co.    v.    Schmalsteg,  127 

eWaxahachie  v.  Coler,  92  Fed.  285,  Fed.  127,  62  C.  C.  A.  78. 

34  C.  C.  A.  349.  1 5  Johnson  v.  Meyers,  54  Fed.  417, 

9  Connecticut,  etc.  Ins.  Co.  v.  Olden-  4  C.  C.  A.  399. 

dorff,  73  Fed.  88,  19  C.  C.  A.  379;  "Marks  v.  Northern  Pac.  E.  Co. 
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Hence  a  motion  or  petition  for  rehearing,  presented  in  season,i7  or  a 
motion  for  a  new  trial  filed  in  due  timeis  must  be  first  heard,  the  judgment 
not  taking  final  effect  for  the  purposes  of  the  writ  of  error  or  appeal, 
until  such  matters  are  disposed  of.  A  decree  for  specific  performance  termi- 
nating the  litigation  between  the  parties,  but  reserving  the  cause  for  any 
further  direction  that  might  become  necessary,  by  failure  of  either  party 
to  comply  with  the  requirements  of  the  decree,  is  a  final  decree.19 

§  1906.  — from  interlocutory  injunction  or  receivership  order. 

The  appeal  [to  the  circuit  court  of  appeals  from  an  interlocutory- 
order  or  decree  granting  or  continuing  an  injunction  or  appointing 
a  receiver3]  must  be  taken  within  thirty  days  from  the  entry  of  such 
order  or  decree,  and  it  shall  take  precedence  in  the  appellate  court. 
Part  of  §  7,  act  Mar.  3,  1891,  c.  517,  26  Stat.  828,  as  amended  April  14, 
1906,  c.  1627,  34  Stat.  116. 

Where  the  appeal  from  the  order  or  decree  is  not  taken  in  open  court  a 
citation  is  necessary,  but  it  need  not  be  issued  within  the  statutory  thirty 
days.  If  petition  for  appeal  and  allowance,  and  filing  of  bond  occur  within 
that  time,'* 

§  1907.    Time  and  manner  of  appeal  from  Court  of  Claims. 

All  appeals  from  the  court  of  claims  shal1  be  taken  within  ninety 
days  after  the  judgment  is  rendered,  and  shall  be  allowed  under 
such  regulations  as  the  Supreme  Court  may  direct. 
E.  S.  §  708,  U.  S.  Comp.  Stat.  1901,  p.  575. 

Under  an  act  of  1887,7  providing  for  the  bringing  of  suits  against  the 
United  States,  the  period  of  ninety  days  above  mentioned  is  enlarged  in 
such  cases  to  six  months.*  The  limitation  ceases  to  run  from  the  time  of 
application  for  an  appeal  and  subsequent  delays  will  not  prejudice  the 
party.  9 

§  1908.  — when  limitation  of  time  ceases  to  run. 
The  limitation  of  time  for  granting  such  appeal  [i.  e.,  from  the 

76  Fed.  941,  22  C.  C.  A.  630;  Duncan  Trust  Co.  v.  Stockton,  72  Fed.  1,  18 

v.  Railroad,  88  Fed.  840.  C.  O.  A.  408. 

"Kingman  v.   Western   Mfg.    Co.  i9Long  v.  Maxwell,   59  Fed.   948, 

170  U.  S.  675,  42  L.  ed.  1192,  18  Sup.  8  C.  C.  A.  410. 

Ct.  Eep.  786;  Northern  Pac.  R.  Co.  3See  ante,  §  78. 

v.  Holmes,  155  U.  S.  137,  39  L.  ed.  "Berliner,  etc.  Co.  v.  Seaman,  108 

99,  15  Sup.  Ct.  Rep.  28;  Voorhees  v.  Fe%715>  47+  C-  f'^  630' 

Noye  Mfg.  Co.  151  U.  S.  135,  38  L.  8^Td  States  v.  Davis,  131  U.  S. 

ed.  101,  14  Sup.  Ct.  Rep.  295.  37)  33  L.  ed.  93,  9  Sup.  Ct.  Rep.  657. 

is  Alexander  v.  United  States,  57  9United  States  v.  Adams,  6  Wall. 

Fed.  828,  6  C.  C.  A.  602;  Louisville  101,  18  L.  ed.  792;  post,  §  1898. 
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Court  of  Claims  to  the  Supreme  Court]  shall  cease  to  run  from  the 
time  an  application  is  made  for  the  allowance  of  appeal. 

Part  of  rule  3  in  reference  to  appeals  from  the  Court  of  Claims  as 
promulgated  by  the  Supreme  Court,  Dec.  term,  1865.12 
This  rule  is  given  in  full  elsewhere.1' 

§  1909.  —  time  for  appeal  under  act  of  1887. 

No  appeal  or  writ  of  error  shall  be  allowed  after  six  months  from 
the  judgment  or  decree  in  such  suit  [i.  e.,  suit  in  Court  of  Claims.] 

Part  of  §  10  of  act  Mar.  3,  1887,  c.  359,  24  Stat.  507,  U.  S.  Comp.  Stat. 
1901,  p.  756. 

This  provision  supersedes  B..  S.  §  70816  as  to  all  cases  covered  by  the 
act  of  1887." 

§  1910.    Anti-trust  cases  must  be  appealed  within  sixty  days. 

An  appeal  from  the  final  decree  of  the  circuit  court  [in  a  suit  in 
equity  by  the  United  States  to  enforce  anti-trust  laws]  will  lie  only 
to  the  Supreme  Court  and  must  be  taken  within  sixty  days  from 
the  entry  thereof. 

No  appeal  or  writ  of  error  by  which  any  final  order  or  judgment 
Part  of  §  2,  act  Feb.  11,  1903,  c.  544,  32  Stat.  823. 

§  1911.     Time  for  appeal  from  Alaska  District  Court. 

may  be  reviewed  under  the  provisions  of  this  act  [governing  ap- 
peals and  writs  of  error  from  the  Alaska  district  court]  shall  be 
taken  or  sued  out  except  within  one  year  after  the  entry  of  the 
order  or  judgment  sought  to  be  reviewed. 

§  506,  Alaska  code,  act  June  6,  1900,  c.  786,  31  Stat.  415. 

§  1912.     Time  for  direct  appeals  to  Supreme  Court  from  Indian 
Territory. 

Appeals  allowed  from  the  United  States  courts  in  the  Indian 
Territory  district  to  the  Supreme  Court,  must  be  perfected  within 
sixty  days  from  final  judgment. 
Author's  section. 

It  is  so  provided  in  an  act  of  July  1,  1898.1 

123  Wall.  VIII.  S.  39,  33  L.  ed.  93,  9  Sup.  Ct.  Rep. 

i3Post,  §  1927.  657. 

16U.  S.  Comp.  Stat.  1901,  p.  575.  iC.   545,   30  Stat.   591;    see   ante, 

"United  States  v.  Davis,  131   U.  §  51. 
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§  1913.     Time  for  appeals  in  revenue  cases  from  board  of  ap- 
praisers. 

An  appeal  [from  the  circuit  court's  decision,  reviewing  the  deci- 
sion of  the  board  of  general  appraiser  in  revenue  cases]  shall  be 
allowed  on  the  part  of  the  United  States  whenever  the  Attorney 
General  shall  apply  for  it  within  thirty  days  after  the  rendition  of 
such  decision. 

Part  of  §  15,  c.  407,  act  June  10,  1890,  26  Stat.  138,  U.  S.  Comp.  Stat. 
1901,  p.  1934. 

The  jurisdiction  of  the  circuit  court  to  review  the  appraisers  decision 
is  denned  by  other  portions  of  this  section.3 

§  1914.     Time  for  writ  of  error  in  capital  cases. 

No  such  writ  of  error  [i.  e.,  to  the  Supreme  Court  on  convic- 
tion of  capital  crime  in  any  court  of  United  States]  shall  be  sued 
out  or  granted  unless  a  petition  therefor  shall  be  filed  with  the 
clerk  of  the  court  in  which  the  trial  shall  have  been  had  during 
the  same  term  and  within  such  time,  not  exceeding  sixty  days  next 
after  the  expiration  of  the  term  of  the  court  at  which  the  trial 
shall  have  been  had,  as  the  court  may  for  cause  allow  by  order  en- 
tered of  record. 

Part  of  §  6,  act  Feb.  6,  1889,  c.  113,  25  Stat.  656,  U.  S.  Comp.  Stat. 
1901,  p.  569,  570. 

Other  portions  of  §  6  are  given  elsewhere.  6 

§  1915.  — for  appeal  on  injunction  in  Commerce  Commission 
cases. 
Appeal  from  an  interlocutory  order  or  decree  granting  or  con- 
tinuing an  injunction  in  any  suit  to  annul,  enjoin  or  suspend  an 
order  of  the  commerce  commission,  must  be  within  thirty  days  from 
entry  of  the  order  or  decree.9  Suits  in  the  name  of  the  United 
States  under  the  anti-trust  and  commerce  laws  must  be  taken  within 
sixty  days.10 

Author's  section. 

§  1916.    Parties  on  appeal  where  judgment  or  decree  is  joint. 

Where  a  joint  judgment  or  decree  is  rendered  against  several 

3Ante,  §  140.  'See  ante,  §  1372. 

6See  post,  §§  1926,  2122.  loAnte,  §  62. 
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parties  all  must  join  in  the  writ  of  error  or  appeal  or  it  will  be  dis- 
missed except  a  sufficient  cause  for  non-joinder  is  shown. 
Author's  section. 

The  above  rule  has  been  repeatedly  affirmed,  i*  Two  reasons  for  it  hare 
been  assigned,  first  that  the  successful  party  may  be  at  liberty  to  pro- 
ceed in  the  enforcement  of  his  judgment  or  decree  against  the  parties  who 
do  not  desire  to  have  it  reversed,  and  second  that  the  appellate  tribunal 
shall  not  be  required  to  decide  a  second  or  third  time  the  same  question  on 
the  same  record.15  Formerly,  where  one  of  the  parties  refused  to  join 
in  the  writ  of  error,  the  remedy  was  by  summons  and  severance  of  such 
party  which  barred  him  from  subsequently  suing  out  the  writ.16  Under 
the  present  practice  it  is  sufficient  if  it  appears  that  the  party  was  notified 
in  writing  and  failed  to  appear,  or  appeared  and  refused  to  join.  On  such 
failure  or  refusal  the  writ  or  appeal  may  be  prosecuted.17  The  rule  how- 
ever, has  been  held  not  to  apply  where  though  there  are  several  parties  the 
judgment  against  the  appellant  was  separate,!  8  or  where  one  of  two  parties 
had  no  real  interest.  19 


i*Masterson  v.  Herndon,  10  Wall. 
416,  19  L.  ed.  953;  Faulkner  v. 
Hutohins,  126  Fed.  362;  Hardee  v. 
Wilson,  146  U.  S.  181,  36  L.  ed.  933, 
13  Sup.  Ct.  Rep.  39;  Davis  v.  Trust 
Co.  152  TJ.  S.  590,  38  L.  ed.  563,  14 
Sup.  Ct.  Rep.  693. 

iBMasterson  v.  Herndon,  10  Wall. 
446,  19  L.  ed.  953. 

isTodd  v.  McDaniel,  16  Pet.  521, 
10  L.  ed.  1054;  see  also  Williams 
v.  Bank,  11  Wheat.  414,  8  L.  ed.  508; 


Masterson  v.  Herndon,  10  Wall.  416, 

19  L.  ed.  953. 

i 'Hardee  v.  Wilson,  146  U.  S.  182, 
36  L.  ed.  934,  13  Sup.  Ct.  Rep.  39; 
Feibelman  v.  Pac.  Road,  108  U.  S.  14, 
27  L.  ed.  138;  O'Dowd  v.  Russell,  14 
Wall.  404,  20  L.  ed.  858. 

isGernrain  v.  Mason,  12  Wall,  201, 

20  L.  ed.  392. 

i9Mercantile,  etc.  Co.  v.  Kanawha, 
58  Fed.  6,  7  C.  C.  A.  3. 
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CHAPTEE  58. 

MODE  OF  TAKING  APPEAL,  ASSIGNMENTS  AND  EXCEPTIONS. 

§  1922.  Procedure  on  application  for  certiorari  to  circuit  court  of  appeals. 

§  1923.  Mode  of  procuring  review  in  circuit  court  of  appeals. 

i  1924.  Allowance  of  appeals  direct  from  circuit  and  district  courts  to 

Supreme  Court,  citation,  bund  and  supersedeas. 

§  1925.  Writ  of  error  may  be  issued  by  lower  court — form. 

§  1926.  Form  of  citation  on  writ  of  error  from  circuit  to  district  courts. 

•§  1927.  — on  writ  of  error  from  supreme  court. 

§  1928.  Amendment  of  writ  of  error. 

|  1929  Appeals  subject  to  same  rules  as  writs  of  error. 

■§  1930.  Assignment  of  errors  on  appeal  direct  to  supreme  court. 

■§  1931.  — on  appeal  to  circuit  court  of  appeals. 

$  1932.  Bill  of  exceptions  and  authentication. 

§  1933.  — general  exceptions  to  courts  instructions  not  allowed. 

■§  1934.  Taking  of  appeal  in  admiralty. 

$  1935.  Amendments  in  prize  appeals. 

§  1936.  Writ  of  error  in  capital  cases  as  of  right  without  security. 

§  1937.  Order  allowing  appeal  from  court  of  claims. 

%  1938.  Findings  to  be  filed  by  court  of  claims. 

§  1939  — parties  to  request  findings. 

§  1940.  Statement  or  findings  by  Territorial  courts. 

§  1922.    Procedure  on  application  for  certiorari  to  circuit  court 
of  appeals. 

In  applying  for  a  writ  of  certiorari  under  the  act  of  March  3, 
1891,  the  practice  requires  the  petition  for  the  writ  to  be  docketed, 
and,  in  order  to  do  so,  the  petitioner  must  furnish  an  original 
petition,  a  certified  copy  of  the  transcript  of  record,  including  there- 
in all  the  proceedings  in  the  circuit  court  of  appeals.  $25  as  de- 
posit on  account  of  costs,  and  an  order  for  appearance  for  the  peti- 
tioning party,  signed  by  a  member  of  the  bar  of  the  Supreme  Court'. 
Petitions  are  docketed  in  the  Supreme  Court  under  the  title  of 
,  Petitioner,  vs.  ,  Eespondent. 

Some  Monday  should  be  fixed  upon  for  the  submission  of  the 
petition,  that  being  motion  day,  and  sufficient  notice  given  counsel 
for  respondents  of  the  date  selected,  to  enable  them  to  file  briefs 
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in  opposition,  if  they  desire  to  do  so,  and  proof  of  service  of  such 
notice  filed  in  the  Supreme  Court. 

Petitions  must  be  called  up  and  submitted  (oral  argument  is 
not  permitted)  in  open  court  by  counsel,  and  before  the  sub- 
mission, 25  printed  copies  of  the  petition  and  of  such  briefs  as 
are  filed  in  support  of  same,  must  be  furnished.  In  addition  to 
the  certified  copy  of  the  transcript  of  the  record,  required  by 
Rule  37,20  a  sufficient  number  of  printed  copies  thereof  (not  less 
than  ten)  must  be  furnished  to  supply  the  Supreme  Court.  Should 
it  be  necessary  to  reprint  the  record  for  use  on  the  hearing  of  the 
petition,  50  copies  should  be  printed,  under  the  supervision  of  the 
Supreme  Court  clerk,  in  order  that  there  may  a  sufficient  number 
for  use  on  the  final  hearing,  should  the  petition  be  granted. 

(Instructions  issued  by  James  Hall  McKenney,  clerk  of  the  Supreme 
Court.) 

§  1923.     Mode  of  procuring  review  in  circuit  court  of  appeals. 

Under  section  eleven  of  the  act  establishing  the  circuit  court  of 
appeals  the  existing  method  and  system  of  review  are  adopted  for 
appeals  to  that  court.1  The  practitioner  must  therefore  apply  the 
statutory  provisions  found  in  this  and  other  chapters  and  originally 
framed  for  appeals  to  the  circuit  and  Supreme  Courts. M-M 
Author's  section. 

[a]  Instructions  and  directions. 

The  practitioner  will  find  very  helpful  a  set  of  instructions  prepared  by 
the  clerk  of  the  circuit  court  of  appeals  for  the  fourth  circuit  and  approved 
by  the  court.''    They  are  in  part  as  follows: 

All  appeals,  whether  by  writ  of  error  or  appeal,  should  be  taken  in  the 
following  manner:  (1)  Petition  in  writing  for  the  appeal,  or  writ  of 
error  addressed  to  the  court  below,  or  the  judge  thereof  in  vacation.  (2) 
The  petition  must  be  accompanied  with  an  assignment  of  errors  and  a 
prayer  for  reversal.  (3)  Appeal  or  writ  of  error  bond,  approval  thereof, 
and  the  signing  of  the  citation  by  the  judge  allowing  the  appeal  or  writ. 

(4)  Order  of  the  judge  in  writing  allowing  the  writ  of  error  or  appeal. 

(5)  Issuing  the  writ  of  error  by  the  clerk  of  the  circuit  court  or  of  this 
court.  (6)  In  case  it  is  desired  to  have  the  writ  of  error  issued  by  the 
clerk  of  this  court,  a,  certified  copy  of  the  writs  of  error  and  citations  are 
no  longer  made  returnable  to  the  term  day  of  the  appellate  court,  but  are 
made  returnable  not  exceeding  thirty  days6  from  the  day  of  signing  the 

2"See  post,  §  1962.  660  days  on  appeal  to  the  Supreme 

lAnte,  §  1880.  Court  from  the  far  western  States 

4 Issued  July  1,  1896,  by  Henry  T.  and  Territories.    See  post,  §  1951. 
Maloney,  clerk.    See  90  Fed.  LXXXV. 
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citation  should  bear  the  same  return  day.  But  in  eases  of  appeal  (in  ad- 
term  time;  and  the  record  must  be  filed  in  the  clerk's  office  of  this  court 
oefore  the  return  day,  unless  the  time  be  enlarged  as  provided  in  section 
1  of  rule  16.7  In  that  case  the  order  of  enlargement  must  be  filed  with 
the  clerk  of  this  court.  Rule  11,  entitled  'assignments  of  errors'  requires 
the  plaintiff  in  error,  or  appellant,  to  file  with  the  court  below  with  his 
petition  for  the  writ  of  error  or  appeal,  an  assignment  of  errors,  etc. 8  This 
practically  abolishes  the  necessity  of  pursuing  the  old  method  of  praying 
appeals  in  'open  court;'  and  all  appeals  and  writs  of  error  should  oe  prayed 
for  by  petition  in  writing  addressed  to  the  court  below,  or  to  the  judge  in 
vacation,  who  allows  the  writ  or  the  appeal,  by  an  order  in  writing,  ap- 
proves the  appeal  or  supersedeas  bond,  and  signs  the  citation.  In  cases 
brought  up  by  a  writ  of  error,  from  either  the  circuit  or  district  courts, 
the  clerk  of  the  circuit  court  or  the  clefk  of  this  court  issues  the  writ  of 
error,  which  writ  fixes  the  return  day  of  the  writ  to  this  court,  and  the 
citation  should  bear  the  same  return  day.  But  in  cases  of  appeal  (in  ad- 
miralty or  equity)  the  citation  alone  fixes  the  return  day.  Petition  and 
order  allowing  the  writ,  under  the  seal  of  the  court,  with  a  fee  of  $5  for 
issuing  it,  must  be  transmitted  to  the  clerk  of  this  court,  whereupon  the 
writ  will  be  issued  and  forwarded  to  the  clerk  of  the  court  below.  All  of 
the  above  papers  and  proceedings  should  be  filed  with  the  clerk  of  the 
lower  court,  and  incorporated  into  and  certified  up  in  the  record  by  him  to 
this  court,  except  tbp  writ  of  error  and  the  citation,  the  originals  of  which, 
after  having  been  duly  served,  must  be  attached  to  and  bound  in  the 
record  at  their  respective  places. 

Other  portions  of  these  very  excellent  instructions  are  given  elsewhere. io 

[b]     Special  rules  in  second,  fifth,  and  eighth  circuits. 

In  the  second  circuit  the  following  rule  has  been  adopted  as  to  the  tak- 
ing of  an  appeal  or  writ  of  error: 

"An  appeal  or  writ  of  error  from  a  circuit  court  or  a  district  court  to 
this  court  in  the  cases  provided  for  in  sections  6  and  7  of  the  act  entitled 
'An  act  to  establish  circuit  courts  of  appeals  and  to  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  courts  of  the  United  States  and 
for  other  purposes,'  approved  March  3,  1891,  and  acts  to  amend  said  act 
approved  February  18,  1895  and  January  20,  1897,  may  be  allowed  in 
term  time  or  vacation  by  the  circuit  justice  or  by  any  circuit  judge  within 
the  circuit,  or  by  any  district  judge  within  his  district,  and  the  proper 
security  be  taken  and  the  citation  be  signed  by  him,  and  he  may  also 
grant  a  supersedeas  and  stay  of  execution  or  of  proceedings,  pending 
such  writ  of  error  or  appeal."!! 

In  the  fifth  and  eighth  circuits  there  is  a  similar  rule  applicable  however 
only  to  writ  of  error  in  criminal  cases.!  2 

7See  post,  §  1952.  "See  Rule  36,  el.  I,  2d  circuit  in 

sPost,  §§  1930,  1931.  appendix. 

"Post,  §  1972.  12See  appendix  I.  E. 
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§  1924.  Allowance  of  appeals  direct  from  circuit  and  district 
courts  to  Supreme  Court,— citation,  bond  and  super- 
sedeas. 

An  appeal[a]  or  a  writ  of  error  from  a  circuit  court  or  a  district 
court  direct  to  this  court,  in  the  cases  provided  for  in  sections  5  and 

6  of  the  act  entitled  "An  act  to  establish  circuit  courts  of  appeals, 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of  the 
courts  of  the  United  States,  and  for  other  purposes,"  approved 
March  3,  1901,15  may  be  allowed,  in  term-time  or  in  vacation,  by 
any  justice  of  this  court,  or  by  any  circuit  judge  within  his  circuit, 
or  by  any  district  judge  within  his  district, [b>[o:i  and  the  proper 
security  be  taken  and  the  citations  signed  by  him,  and  he  may  also 
grant  a  supersedeas  and  stay  of  execution  or  of  proceedings,  pend- 
ing such  writ  of  error  or  appeal. 

36th  Supreme  Court  rule,  promulgated  May  11,  1891.16 

[a]    Allowance  of  appeal— cross  appeals. 

A  rule  similar  to  the  above  has  been  adopted  by  the  circuit  court  of 
appeals  for  the  second,  fifth  and  eighth  circuits.!  7 

The  appeal  may  be  allowed  in  open  court  before  the  end  of  the  term  in 
which  the  decree  is  rendered,  or  it  may  be  prayed  after  the  court  has 
risen. is  In  the  latter  case  the  appellant  must  proceed  in  the  same  manner 
as  is  directed  in  the  suing  out  of  a  writ  of  error;  that  is,  an  allowance  may 
be  made  by  the  judge  and  a,  citation  issued  returnable  with  the  record.is 
When  allowed  in  open  court  it  is  presumed  to  be  allowed  by  duly  authorized 
judge,  and  the  record  cannot  be  changed  to  show  otherwise  by  affidavit  in 
the  appellate  court.2  0  Some  action  amounting  in  law  to  an  allowance  is 
necessary,  as  without  it  neither  the  supreme  court,*  nor  the  circuit  court 
of  appeals,?  can  acquire  jurisdiction,  although  it  is  not  necessary  that 
there  be  a  formal  order  of  allowance.  6  The  power  to  allow  an  appeal  is 
not  confined  to  the  justice  assigned  to  the  particular  circuit  in  which  the 
court  that  rendered  the  decree  is  held.'  Whoever  can  sign  a  citation  may 
allow  an  appeal,8  and  this  may  be  done  by  a  judge  of  the  circuit  court  or 
a  justice  of  the  supreme  court.9     If  prayed  for,  the  appeal  must  be  allowed 

i5See  ante,  §  42.  portation'  Co.  8  Wall.  424,  18  L.  efl. 

16139  U.  S.  706.  168. 

"See  ante,  §  1923.  [b]  5Green  v.  Lynn,  87  Fed.  840,  31  C. 

lsYeaton  v.  Lenox,  7  Pet.  220,  8  C.  A.  248. 

L.  ed.  664.  eBrandies  v.   Cochrane,  105  U.  S. 

isYeaton  v.  Lenox,  7  Pet.  220,  8  262,  26  L.  ed.  989. 

L.    ed.    664;     Villabolos    v.    United  'Sage  v.  Railroad  Co.  96  U.  S.  715, 

States,  6  How.  90,  12  L.  ed.  356.  24  L.  ed.  644. 

2  0Columbus,  etc.  Co.  v.  Standard,  8Sage  v.  Railroad  Co.  96  U.  S.  715, 

etc.  Co.  145  Fed.  186,   (  C.  C.  A.).  24  L.  ed.  644. 

*Pierce  v.  Cox,  9  Wall.  786,  19  L.  9P0st,  §  1927. 
ed.   786;   Barrel  v.  Western  Trans- 
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being  a  matter  of  right,io  and  mandamus  will  be  granted  to  compel  a, 
judge  to  allow  an  appeal  in  a  proper  case.n  When  the  trial  court  makes 
an  order  allowing  an  appeal,  through  a  mistake,  such  order  may  and  should 
be  vacated.*  2 

Cross  appeals  are  taken  and  prosecuted  in  the  same  manner  as  original 
appeals.ie  Hence  a  cross  appeal  is  not  "taken"  until  brought  to  the  at- 
tention of  the  court  whose  decree  it  questions.17  It  may  be  allowed  by  the 
lower  court,  and  the  citation  Bigned  and  the  bond  approved  if  done  within 
the  statutory  two  years,  although  the  record  may  have  been  removed  to 
the  appellate  court. is 

[b]    Writ  of  error — form  and  contents. 

A  writ  of  error  issues  in  the  name  of  the  President  of  the  United  States 
and  is  tested  of  the  date  of  its  issue,!  in  the  name  of  the  chief  justice  of 
the  United  States  or  when  that  office  is  vacant  in  the  name  of  the  associate 
justice  next  in  precedence.2  It  must  be  under  the  seal  of  the  court  which 
issues  it  and  bear  the  signature  of  the  clerk.  3  It  was  early  decided  that  a 
writ  of  error  to  remove  a  cause  to  the  supreme  court  could  issue  only  from 
the  office  of  the  clerk  of  that  court.*  Under  a  provision  of  the  Revised 
Statutes,^  however,  the  issuance  of  the  writ  by  clerks  of  the  circuit  court 
is  authorized,  6  whether  returnable  to  the  supreme  court  or  the  circuit 
court  of  appeals.1?  The  writ  should  set  out  the  names  of  all  the  parties,8 
and  hence  it  is  insufficient  to  describe  the  plaintiffs  in  error,  as  heirs  of  a 
certain  person,^  or  to  describe  them  as  a  certain  firm  when  the  appeal  is 
taken  in  the  name  of  the  individual  members.io  Likewise  it  is  insufficient 
to  name  one  of  the  plaintiffs  or  defendants  describing  the  rest  on  the  same 
side  as  "the  others."n     Such  defects  may  however  be  amended.12 

loThe  Douro,  3  Wall.  564,  18  L.  2Germain  v.  Mason,  154  U.  S.  587, 

ed.  168.  20  L.  ed.  689,  14  Sup.  Ct.  Rep.  1170; 

nEx  parte  South,  etc.  R.   Co.  95  see  ante,  §  836,  et  seq. 

U.  S.  2.21,  24  L.  ed.  355;   Ex  parte  3Miller  v.  Texas,  153  U.  S.  535,  28 

Parker,  120  U.  S.  737,  30  L.  ed.  818,  L.  ed.  812,  14  Sup.  Ct.  Rep.  874. 

7   Sup.   Ct.  Rep.   767;   see  Lewis  v.  *  West  v.  Barnes,  2  Dall.  401,  1  L. 

Baltimore,  etc.  R.  Co.  62  Fed.  218;  ed.  433. 

10  C.  C.  A.  446.  efiee  post,  §  1925. 

"Farmers,  etc.  Co.  v.  MoClure,  78  6Mussina  v.  Cavazos,  6  Wall.  357, 

Fed.  211,  24  C.  C.  A.  66.  18  L.  ed.  810. 

leFarrar  v.   Churchill,   135  U.   S.  ^Northern  Pac.  R.   Co.  v.  Amato, 

610,  34  L.  ed.  246,  10  Sup.  Ct.  Rep.  49  Fed.  881,  1  C.  C.  A.  468. 

771;   The  Osborn,  105  U.  S.  450,  26  sSmyth  v.   Strader,  12  How.  327, 

L.  ed.  1066;  Hilton  v.  Dickinson,  108  13  L.  ed.  1008;  Davenport  v.  Fletcher, 

U.  S.  169,  27  L.  ed.  689,  2  Sup.  Ct.  16  How.  14)2,  14  L.  ed.  879. 

Rep.  424.  9Wilson  v.  Life,  etc.  Ins.   Co.   12 

I7ldem;  see  Credit  Co.  v.  Arkan-  Pet.  140,  9  L.  ed.  1032. 

sas,  Ry.  Co.  128  U.  S.  261,  32  L.  ed.  loMoore  v.  Simonds,  100  U.  S.  145, 

450,  9  Sup.  Ct.  Rep.  107.  25  L.  ed.  590. 

isFarrar  v.   Churchill,   135   U.   S.  uDeneale  v.  Archer,  8  Pet.  526,  8 

610,  34  L.  ed.  246,  10  Sup.  Ct.  Rep.  L.  ed.  1033;  Miller  v.  McKenzie,  10 

771.  Wall.  582,  19  L.  ed.  1043. 

lAtherton  v.  Fowler,  91  U  S.  143,  "See  post,  §  1928. 
23  L.  ed.  265;  see  ante,  §  836. 
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[c]  —  petition,  allowance  and  issuance. 

It  is  the  practice  on  appeal  to  the  Supreme  Court  or  to  the  circuit  court  of 
appeals  to  file  a  petition  for  the  writ  and  to  have  it  allowed  by  the  judge 
of  the  trial  court  or  of  the  court  of  review.!  5  No  set  form  for  the  petition 
is  prescribed.! «  It  is  the  better  practice  for  the  judge  to  indorse  his 
allowance  both  on  the  petition  and  on  the  writ  itself,  but  an  indorsement 
on  either  is  sufficient.!  7  The  writ  issues  from  the  Supreme  Court  to  the 
circuit  and  district  courts  as  a,  matter  of  right,!  s  hence  the  formal  allow- 
ance is  not  necessary,!  9  it  being  sufficient  if  an  assignment  of  errors  is 
filed,  the  bond  approved,  and  the  citation  issued.  20  Procedure  on  error  to  a 
State  court  is  governed  by  the  same  rules  as  to  inferior  Federal  courts.! 

§  1925.     Writ  of  error  may  be  issued  by  lower  court — form. 

Writs  of  error  returnable  to  the  Supreme  Court  may  be  issued  as 
well  by  the  clerks  of  the  circuit  courts,  under  the  seals  thereof,  as 
by  the  clerk  of  the  Supreme  Court. [a]  When  so  issued  they  shall 
be,  as  nearly  as  each  case  may  admit,  agreeable  to  the  form  of  a 
writ  of  error  transmitted  to  the  clerks  of  the  several  circuit  courts 
by  the  clerk  of  the  Supreme  Court,  in  pursuance  of  section  nine  of 
the  act  of  May  8,  1792,  chapter  thirty-six.™ 
R.  S.  §  1004,  U.  S.  Comp.  Stat.  1901,  p.  713. 

[a]     Issuance  in  general. 

The  above  section  was  originally  enacted  in  1792.4  Prior  to  its  adoption, 
a  writ  of  error  returnable  to  the  Supreme  Court  could  issue  only  from  the 
office  of  the  clerk  of  the  Supreme  Court.  6  Now,  however,  the  clerks  of  the 
circuit  court  may  also  issue  such  writs,  and,  since  the  act  establishing  the 
circuit  court  of  appeals  adopts  "all  provisions  of  law  now  in  force  regulat- 
ing the  methods  and  system  of  review,"  clerks  of  the  circuit  court  of  ap- 
peals also  have  power  to  issue  writs  of  error  returnable  to  that  court.6 
Under  the  act  of  1838,  authorizing  writs  of  error  from  judgments  of  a 
territorial  supreme  court  in  the  same  manner  as  from  the  Federal  circuit 

isTwitehell     v.     Pennsylvania,     7  28  L.  ed.  691,  5  Sup.  Ct.  Rep.  421; 

Wall.  321,  19  L.  ed.  223;  Spies  v.  Illi-  Louisville  Trust  Co.  v.  Stockton,  72 

nois,  123  TJ.  S.  131,  31  L.  ed.  80,  8  Fed.  2,  18  C.  C.  A.  408;  Fitzpatrick 

Sup.  Ct.  Rep.  21.     See  Tefft  v.  Stein,  v.   Graham,  119  Fed.   354,  56  C.  C. 

74  Fed.  755,  21  C.  C.  A.  73.  A.  95;   Davidson  v.  Lanier,  4  Wall. 

i6See  Tefft  v.  Stein,  74  Fed.  755,  21  447,  18  L.  ed.  377. 

C.  C.  A.  74.  20 Alaska  Mining  Co.   v.   Keating, 

i 'Warner  v.  Texas,  etc.  R.  Co.  54  116  Fed.  565,  53  C.  C.  A.  655. 

Fed.  920,  4  C.  C.  A.  670.  iSee  post,  §  18S9. 

isln  re  Claasen,  140  U.  S.  200,  35  *  Act   May   8,   1792,  e.   36,   §   9,   1 

L.  ed.  409,  11  Sup.  Ct.  Rep.  735;  Hud-  Stat.  278. 

son  v.  Parker,  156  TJ.  S.  277,  39  L.  6 West  v.  Barnes,  2  Dall.  401,  1  L. 

ed.   404,   15  Sup.   Ct.  Rep.  450;   Ex  ed.  433. 

parte  Virginia,  112  U.  S.  178,  28  L.  eNorthern  Pac.  R.  Co.  v.  Amato, 

ed.  691,  5  Sup.  Ct.  Rep.  421.  49  Fed.  882,  1  C.  C.  468. 

!9Ex  parte  Virginia,  112  U.  S.  177, 
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court,  a  writ  was  held  to  have  been  properly  issued  by  »  clerk  of  the 
territorial  court,7  and  it  is  still  the  practice  under  later  acts  to  have  the 
writ  issued  by  the  clerk  of  the  Territorial  court. 

[c]    Writs  to  be  agreeable  to  certain  form. 

The  ninth  section  of  the  act  referred  to  in  the  above  section*  o  provided 
that  a  form  of  a  writ  of  error  approved  by  any  two  judges  should  be  trans- 
mitted to  the  clerks  of  the  circuit  court  who  should  issue  writs  to  conform 
therewith  as  nearly  as  possible,  n  All  forms  that  have  been  furnished  to 
the  clerks  of  the  circuit  court  provide  that  the  writ  should  be  addressed 
to  final  judgment  only,  and  hence  a  writ  addressed  to  an  order  of  the 
court  which  is  not  final,  will  be  dismissed.!  2  The  form  thus  established 
provided  also  that  the  writ  should  be  returnable  on  the  first  day  of  the  term 
next  ensuing  the  issuing  of  the  writ. is  {The  time  of  return  is  now  however 
regulated  by  rules  adopted  by  the  Supreme  Court.l*  The  general  require- 
ments as  to  form  of  Federal  writs  and  process  are  considered  in  another 
chapter  of  this  code.is 

§  1926.    Form  of  citation  on  writ  of  error  from  circuit  to  district 
courts. 

When  the  writ  [i.  e.,  writ  of  error]  is  issued  by  a  circuit  court  to 
a  district  court,  the  citation  shall  be  signed  by  the  judge  of  such  dis- 
trict court,  or  by  the  circuit  judge  of  such  circuit  court,  or  by  a 
justice  of  the  Supreme  Court,  and  the  adverse  party  shall  have  at 
least  twenty  days'  notice. 

R.  S.  §  998,  U.  S.  Comp.  Stat.  1901,  p.  712. 

This  section  is  abrogated  by  the  circuit  court  of  appeals  act  abolishing 
the  appellate  jurisdiction  of  circuits  courts.  By  the  eleventh  section  of  that 
act!  6  any  judge  of  the  circuit  court  of  appeals  has  the  same  powers  and 
duties  as  to  the  allowance  of  writs  of  error  as  the  other  Federal  justices 
or  judges.  The  citation  is  considered  generally  in  the  following  Code  sec- 
tion. 1 1 

§  1927.  —  on  writ  of  error  from  Supreme  Court. 

When  the  writ  is  issued  by  the  Supreme  Court  to  a  circuit  court, 
the  citation[a]"[e:i  shall  be  signed  by  a  judge  of  such  circuit  court,  or 
by  a  justice  of  the  Supreme  Court,Cf]  and  the  adverse  party  shall 
have  at  least  thirty  days'  notice  ;te:  and  when  it  is  issued  by  the 

7Sheppard  v.  Wilaon,  5  How.  211,  izBarton  v.  Forsyth,  5  Wall.  193, 
12  L.  ed.  120.  18  L.  ed.  545. 

loAct  May  8,  1792,  u.  36,  §  9,  1  I3lnsurance  Co.  v.  Mordecai,  21 
Stat.  278.  How.  200,  16  L.  ed.  95. 

nBarton  v.  Forsyth,  5  Wall.  193,        l*See  post,  §  1950,  et  seq. 
18  L.  ed.  545;  Insurance  Co.  v.  Mor-        isAnte,  §  835  et  seq. 
decai,  21  How.  200,  16  L.  ed.  95.  "See  ante,  §  1890. 

"Post,  §  1927. 
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Supreme  Court  to  a  State  court,  the  citation  shall  be  signed  by 
the  Chief  Justice,  or  judge,  or  chancellor  of  such  court,  rendering 
the  judgment  or  passing  the  decree  complained  of,  or  by  a  justice  of 
the  Supreme  Court  of  the  United  States, [h]  and  the  adverse  party 
shall  have  at  least  thirty  days'  notice. 

R.  S.  §  999,  U.  S.  Comp.  Stat.  1901,  p.  712. 

[a]     Necessity  for  citation — on  appeal. 

A  citation  is  a  summons  to  the  opposite  party  to  appear.i  In  cases  of 
appeal,  it  is  intended  as  notice  to  the  appellee,  that  an  appeal  has  been 
taken  and  will  be  duly  prosecuted.  2  No  special  form  is  required  and  it  is 
frequently  said  to  be  not  jurisdictional.8  When  appeal  is  allowed  in  open 
court  and  perfected  during  the  term  citation  is  unnecessary  since  the  ap- 
pellee is  considered  to  have  sufficient  notice  in  such  case.*  But  if  the  appeal 
is  not  taken  in  open  court  or  the  security  is  not  given  until  an  ensuing  term 
a  citation  should  issue,  b  In  the  latter  case  it  is  necessary  to  show  that  the 
appeal  which  was  allowed  in  term,  has  not  been  abandoned,^  if  the  appel- 
lant fail  to  issue  and  serve  the  citation  a  motion  to  dismiss  will  not  lie 
until  an  opportunity  to  do  so  has  been  granted.? 

In  case  of  appeal  after  the  term  when  the  decree  was  rendered  a  citation 
is  necessary  and  must  be  issued  and  made  returnable  with  the  writ  of 
error  or  appeal,  unless  waived.8     The  necessity  for  such  citation  is  not 

iVillabolos    v.    United    States,    6  R.   Co.  v.  Blair,   100  U.   S.   661,  25 

How.  90,  12  L.  ed.  356.  L.  ed.  587.     See  also,  Columbus,  etc. 

2Dodge  v.  Knowles,  114  U.  S.  438,  Co.   v.   Standard,  etc.   145   Fed.  186, 

29  L.  ed.  297,  5  Sup.  Ct.  Rep.  1108,  (C.  C.  A.). 

1197.  5Sage  v.  Railroad  Co.  96  U.  S.  715, 

3  Dodge  v.  Knowles,  114  U.  S.  438,  24  L.  ed.  644;  Haskins  v.  St.  Louis, 

29  L.  ed.  297,  5  Sup.  Ct.  Rep.  1108,  etc.  Ry.  109  U.  S.  107,  27  L.  ed.  873, 
1197;  Farmers,  etc.  Trust  Co.  v.  Ohi-  3  Sup.  Ct.  Rep.  72;  Brown  v.  Mc- 
cago,  etc.  R.  Co.  73  Fed.  316,  19  C.  Connell,  124  U.  S.  491,  3]  L.  ed.  497, 
C.  A.  477.  See  Dayton  v.  Lash,  94  8  Sup.  Ct.  Rep.  559;  National  Bank 
U.  S.  112,  24  L.  ed.  34;  Railroad  Co.  v.  Omaha,  96  TJ.  S.  738,  24  L.  ed.  881. 
v.  Blair,  100  U.  S.  661,  25  L.  ed.  587;  sDodge  v.  Knowles,  114  U.  S.  438, 
Lockman  v.  Lang,  132  Fed.  4,  65  C.  29  L.  ed.  297,  5  Sup.  Ct.  Rep.  1108, 
C.  A.  621.  1197;   Hewitt  v.   Filbert,  116.  U.   S. 

4Milner   v.   Meek,    95   U.    S.    258,  144,  29  L.  ed.  581,  6  Sup.  Ct.  Rep. 

24  L.  ed.  447;  Brockett  v.  Brockett,  319;  Richardson  v.  Green,  130  U.  S. 

2  How.  241,  11  L.  ed.  251 ;  Dodge  v.  114,  32  L.  ed.  875,  9  Sup.  Ct.  Rep. 

Knowles,  114  U.  S.  438,  29  L.  ed.  297,  443. 

5  Sup.  Ct.  Rep.  1108,  1197;  Hewitt  v.  7Dodge  v.  Knowles,  114  U.  S.  438, 
Fillbert,  116  U.  S.  142,  29  L.  ed.  582,  29  L.  ed.  297,  5  Sup.  Ct.  Rep.  1108, 

6  Sup.  Ct.  Rep.  319;  Brown  v.  Mc-  1197;  Lockman  v.  Lang,  132  Fed.  4, 
Connell,  124  U.  S.  491,  31  L.  ed.  497,  65  C.  C.  A.  621  and  cases  cited. 

8  Sup.  Ct.  Rep.  559;  Jacobs  v.  George,  8  Jacobs  v.  George,  150  U.  S.  415,  37 

150   U.   S.   415,   37   L.   ed.    1127,   14  L.   ed.   1127,   14  Sup.   Ct.  Rep.   159; 

Sup.  Ct.  Rep.  159;  Central  Trust  Co.  Hewitt  v.  Filbert,  116  U.  S.  142,  29 

v.  Continental  Trust  Co.  86  Fed.  517,  L.  ed.  581,  6  Sup.  Ct.  Rep.  319;  Van- 

30  C.  C.  A.  235 ;  Haskens  v.  St.  Louis,  sant  v.  Gas-Light  Co.  99  TJ.  S.  213, 
etc.  R.  Co.  109  TJ.  S.  106,  27  L.  ed.  25  L.  ed.  265;  Alviso  v.  United 
873,  3  Sup.  Ct.  Rep.  72;  Chicago,  etc.  States,  5  Wall.  824,  18  L.  ed.  492; 
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dispensed  with  by  the  presence  of  the  appellee's  counsel  in  court  at  the 
time  of  the  allowance  of  such  appeal.  9 

[b]  — on  writ  of  error. 

Citation  is  essential  to  the  validity  of  a  writ  of  error,i2  hence  when  no 
citation  has  been  issued  and  the  defendant  fails  to  appear  the  writ  will  be 
dismissed  as  notice  in  open  court  at  the  time  when  judgment  was  rendered 
is  not  equivalent  to  a  citation.  In  this  respect  writs  of  error  differ  from 
appeals. is 

[c]  Designation  of  parties,  issuance  and  service — alias  citation. 

The  citation  should  be  addressed  to  the  actual  parties  to  the  suit  at  the 
time  the  appeal  was  allowed  and  prosecuted,i6  and  should  properly  des- 
ignate and  describe  such  parties.i?  Hence,  where  citation  is  issued  to  n 
person  not  »  party  to  the  judgment  but  merely  a  transferee  thereof  the 
writ  of  error  will  be  dismissed  on  motion. is  So  also  where  »  party  has 
died  before  the  writ  of  error  is  issued,  a  writ  and  citation  issued  in  the 
name  of  the  deceased  will  be  dismissed.19 

[d]  Service — alias  citation. 

Were  the  defendant  in  error  has  moved  into  another  district,  since  the 
judgment,  it  seems  that  an  order  for  service  upon  him  by  publication,  or  by 
the  marshal  of  the  district  where  he  is  found,  may  be  granted. 3  The  cita- 
tion should  be  served  before  the  return  day  thereof.4  But  failure  to  serve 
the  citation  within  the  time  will  not  work  a  dismissal  of  the  appeal,  and 
the  court  may  impose  such  terms  upon  the  appellants  as  may  be  proper.5 
A  new  or  alias  citation  may  be  issued. «     But  the  court  cannot  issue  cita- 

Garrison  v.  Cass  Co.  5  Wall.  823,  18  S.    254,    30   L.   ed.    914,    7    Sup.   Ct. 

L.  ed.  492;  Castro  v.  United  States,  Rep.  874. 

3   Wall.  46,   18  L.   ed.   163;    United  isBigler  v.  Waller,   12  Wall.   147, 

States  v.  Curry,  6  How.   Ill,   12  L.  20  L.  ed.  261;  Davenport  v.  Fletcher, 

ed.  365;  Villabolos  v.  United  States,  16  How.  142,  14  L.  ed.  879. 

6  How.  90,  12  L.  ed.  356;   Bacon  v.  "Kail   v.   Wetmore,   6   Wall.   451, 

Hart,    1    Black,    38,    17    L.    ed.    52;  18   L.   ed.    863;    Peale   v.   Phipps,    8 

Hogan  v.   Ross,   9  How.   602,    13   L.  How.  256,  12  L.  ed.  1070. 

ed    276-    Brown  v.    Union   Bank,    4  isDavenport  v.  Fletcher,  16  How. 

How.  465,  11  L.  ed.  1058;  Yeaton  v.  144,  14  L.  ed.  879. 

Lenox,  7  Pet.  220,  8  L.  ed.  665;  The  isMcClane  v.  Boone,  6  Wall.  246, 

San  Pedro,   2  Wheat.   142,   4  L.  ed.  18  L.  ed.  836. 

205-  Peace  River,  etc.  Co.  v.  Edwards,  stations  v.  Johnson,  24  How.  195, 

70  Fed  728   17  C.  C.  A.  358;  West  v.  16  L.  ed.  628;  Renaud  v.  Abbott,  116 

Irwin,  54  Fed.  419,  4  C.  C.  A.  401;  U.  S.  590,  38  L.  ed.  563,  14  Sup.  Ct. 

Blomingdale  v.  Watson,  128  Fed.  269,  Rep.  1194. 

62  C.  C.  A.  600.  *See  post,  §  1950. 

sOhicago,  etc.  R.  Co.  v.  Blair,  100  sDayton  v.  Lash,  94  U.  S.  112,  24 

U   S    661    25  L.  ed.  587.     See  Rich-  L.  ed.  33;  Railroad  Co.  v.  Blair,  100 

ards  v   Mackall,  113  U.  S.  542,  28  L.  U.  S.  662,  25  L.  ed.  587;  Richards  v. 

ed.  1133,  5  Sup.  Ct.  Rep.  536.  Mackall,    113   U.    S.    542,    28   L.   ed. 

l2Kitchen  v.   Randolph,   93   U.   S.  1132,  5  Sup.  Ct.  Rep.  535. 

86,  23  L.  ed.  810.  eDayton  \.  Lash,  94  U.  S.  112,  24 

i3United  States  v.  Phillips,  121  U.  L.  ed.  33. 
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tion  after  the  term  at  which  the  appeal  was  docketed.7  Where  the  cita- 
tion, on  its  face,  runs  to  all  parties,  but  is  not  served  on  some  necessary 
to  the  appeal,  who  are  not  brought  into  court  and  do  not  appear,  such 
failure  is  fatal  to  the  appeal.*  Personal  service  of  the  citation  is  required 
either  upon  the  party  or  his  attorney,  in  the  absence  of  equivalent  no- 
tice or  waiver.9  Service  by  mail  is  insufficient.  10  Where,  however,  the 
attorney  is  dead,  service  cannot  be  had  upon  his  personal  representative, 
nor  even  on  his  partner,  if  not  regularly  appearing  on  the  record  as  coun- 
sel.ll  Where  the  citation  on  a  writ  of  error  has  not  been  served  another 
one  may  be  obtained.iz  So  where  a  writ  of  error  has  been  seasonably 
taken  and  returned  to  the  circuit  court  of  appeals,  an  alias  citation  may 
issue  to  bring  in  parties  not  served  with  the  former  citation,  even  though 
the  time  for  taking  the  writ  has  then  expired.13  A  new  citation  also 
should  issue  to  notify  the  defendant  of  a  change  in  the  return  day  of  the 
writ.l* 

[e]    Waiver  of  citation. 

Since  the  citation  is  intended  merely  for  notice  it  may  be  waived  by  the 
appellee  or  defendant  in  error.  A  general  appearance  in  court  constitutes 
such  waiver.is  But  a  special  appearance  if  promptly  made,  and  limited  to 
a  motion  to  dismiss  on  the  ground  that  no  citation  issued,  does  not  con- 
stitute a  waiver.17  And  a,  general  appearance  made  to  dismiss  a  case,  the 
appeal  being  inoperative  because  of  failure  to  docket  the  transcript  within 
the  required  time,  does  not  operate  as  a  waiver  of  the  citation.18  A  de- 
fective citation  may  also  be  cured  by  a  general  appearanoeis  and  the  same 
is  true  of  a  defect  in  the  service  of  a  citation.20  Such  irregularities  to  be 
available  to  the  appellee  or  defendant  in  error  must  be  taken  advantage  of 
promptly  on  a  motion  to  dismiss  and  on  an  appearance  limited  to  that  spe- 

7Hewitt  v.  Filbert,  116  U.  S.  143,  1  eRichardson  v.  Green,  130  U.  S. 

29  L.  ed.  581,  6  Sup.  Ct.  Rep.  319.  115,  32  L.  ed.  876,  9  Sup.  Ct.  Rep. 

8  Davis  v.  Mercantile  Trust  Co.  152  443;  Alviso  v.  United  States,  5  Wall. 

U.  S.  590,  38  L.  ed.  563,  14  Sup.  Ct.  824,  18  L.  ed.  492;  Sage  v.  Railroad 

Rep.  693.  Co.    96   U.    S.    715,    24   L.    ed.   644; 

9Tripp  v.  Santa  Rosa  St.  R.  Co.  144  Villabolos  v.  United  States,  6  How. 
U.  S.  126,  36  L.  ed.  372,  12  Sup.  Ct.  90,  12  L.  ed.  856;  Tripp  v.  Santa 
Rep.  655;  Hewitt  v.  Filbert,  116  U.  Rosa  St.  R.  Co.  144  U.  S.  129,  36  L. 
S.  142,  29  L.  ed.  582,  6  Sup.  Ct.  ed.  373,  12  Sup.  Ct.  Rep.  655;  Buck- 
Rep.  319;  Dayton  v.  Lash,  94  U.  S.  ingham  v.  McLean,  13  How.  150,  14 
112,  24  L.  ed.  33;  Bacon  v.  Hart,  1  L.  ed.  90. 
Black,  38,  17  L.  ed.  52.  ^Buckingham  v.  McLean,  13  How. 

lOTripp  v.  Santa  Rosa  St.  R.  Co.  151,   14  L.   ed.   90.     But  see  United 

144  U.  S.  126,  36  L.  ed.  372,  12  Sup.  States  v.  Yates,  6  How.  608,  12  L. 

Ct.  Rep.  655.  ed.    577. 

nBacon  v.  Hart,  1  Black,  38,  17  L.  i8Radford   v.    Folsom,    123   U.    S. 

ed.  52.  727,  31  L.  ed.  293,  8  Sup.   Ct.  Rep. 

"Bacon  v.  Hart,  1  Black,  38,  17  L.  334. 

ed.  58.  iSMcDonough  v.  Millandon,  3  How. 

i3Altenberg  v.  Grant,  83  Fed.  980,  707,   11   L.  ed.  791;   Buckingham  v. 

28  C.  C.  A.  244.  McLean,  13  How.  151,  14  L.  ed.  91. 

^National  Bank  v.  Bank  of  Com-  2  0Renaud  v.  Abbott,  116  U  S.  277, 

merce,  99  U.  S.  609,  25  L.  ed.  368.  29  L.  ed.  629,  6  Sup.  Ct.  Rep.  1194. 
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cial  purpose.i  Defects  in  the  citation  may  be  waived  also  by  the  counsel, 
by  an  acknowledgment  of  service.  2  An  appellant  cannot  take  advantage 
of  his  failure  to  have  citation  issued  and  he  cannot  have  a  case  dismissed 
for  want  of  citation  when  the  other  party  is  in  court  and  makes  no  objec- 
tion to  the  lack  of  one.  3 

[f]  Citation  on  appeal  from  Federal  court. 

An  early  case  held  that  the  citation  must  be  issued  and  signed  by 
the  court  allowing  the  writ/  but  later  cases  indicate  a  more  lib- 
eral construction  of  the  statute.  7  In  the  case  of  appeal,  the  appeal  may  be 
allowed  and  the  appeal  bond  may  be  approved  "by  one  judge,  and  the  cita- 
tion issued  by  another.8  The  citation  must,  however,  be  signed  by  a  judge 
and  when  signed  by  the  clerk  it  is  insufficient. 9  But  it  may  be  signed  by 
a  district  judge  sitting  as  judge  of  the  circuit  court,  even  though  the  cir- 
cuit judge  rendered  the  decree.  io  Where  the  appeal  is  from  the  Supreme 
Court  of  the  District  of  Columbia,  to  the  United  States  Supreme  Court  it 
may  be  signed  by  a  district  judge.!  l 

[g]  Notice. 

It  is  held  that  the  above  provision  as  to  the  thirty  days  notice  to 
the  defendant  in  error,  does  not  mean  that  the  citation  shall  be  served  thir- 
ty days  before  the  return  day  but  simply  that  the  defendant  in  error  shall 
have  thirty  days'  notice  before  being  compelled  to  go  to  a  hearing.13  In 
any  event,  the  fact  that  the  citation  was  served  and  made  returnable  less 
than  thirty  days  after  the  writ  was  granted  and  citation  issued,  is  no 
ground  for  dismissal,  i* 

[h]    Citation  to  State  court  by  whom  signed. 

The  allowance  of  the  writ  and  the  issuing  of  the  citation  must  be  either 
by  a  justice  of  the  Supreme  Court  or  by  the  chief  justice  of  the  State.16 
Hence,  when  a  writ  of  error  is  allowed  by  an  associate  State  justice  and 
the  citation  is  signed  by  him  the  appellate  court  has  no  jurisdiction  un- 

iRenaud  v.  Abbott,  116  U.  S.  277,  loHuntington   v.    Laidley,    176    U. 

29  L.  ed.  629,  6  Sup.  Ct.  Rep.  1194.  S.   668,  44  L.   ed.   630,   20   Sup.   Ct. 

2Bigler  v.  Waller,  12  Wall.  148,  20  Rep.  526 ;  Rodd  v.  Heartt,  17  Wall. 

L.  ed.  261.    See  Tripp  v.  Santa  Rosa,  354,  21  L.  627. 

etc   R    Co.  144  TJ.  S.  129,  36  L.  ed.  uRichards  v.  Mackall,   113  TJ.   S. 

373,  12  Sup.  Ct.  Rep.  655.  539,  28  L.  ed.  1132,  5  Sup.  Ct.  Rep. 

3Pierce  v.  Cox,  9  Wall.  786,  19  L.  535. 

ed.  786.  la  National  Bank  v.  Bank  of  Com- 

slnsurance    Co.    v.    Mordecai,    21  merce,  99  U.  S.  609,  25  L.  ed.  362. 

How.  202,  16  L.  ed.  96.  i«See  Seagrist  v.  Crabtree,  127  U. 

7Farmers,  etc.  Co.  v.  Chicago,  etc.  S.  773,  32  L.  ed.  323,  8  Sup.  Ct.  Rep. 

R   Co.  73  Fed.  316,  19  C.  C.  A.  477.  1394;    Andrews   v.    Thum,    64    Fed. 

8Idem.  149,  12  C.  C.  A.  77. 

SBrown   v.   McConnell,    124   U.    S.  i6Bartemeyer  v.  Iowa,  14  Wall.  26, 

489,  31  L.  ed.  495,  8  Sup.  Ct.  Rep.  20  L.  ed.  792. 
559;   Freeman  v.  Clay,  48  Fed.  849, 
1  C.  C.  A.  115;    United    States    v. 
Hodge,  3  How.  534,  11  L.  ed.  714. 
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less  it  appears  that  such  justice  was  acting  as  chief  judge  pro  tem.i'     The 
writ  has  been  dismissed  where  the  citation  was  signed  by  a  district  judge.18 

§  1928.    Amendment  of  writ  of  error. 

The  Supreme  Court  may,  at  any  time,  in  its  discretion  and  upon 
such  terms  as  it  may  deem  just,  allow  an  amendment  of  a  writ  of 
error,[a]  when  there  is  a  mistake  in  the  teste  of  the  writ,  or  a  seal 
to  the  writ  is  wanting,  or  when  the  writ  is  made  returnable  on  a  day 
other  than  the  day  of  the  commencement  of  the  term  next  ensuing 
the  issue  of  the  writ,  or  when  the  statement  of  the  title  of  the  action 
or  parties  thereto  in  the  writ  is  defective,  if  the  defect  can  be  reme- 
died by  reference  to  the  accompanying  record,  and  in  all  other  par- 
ticulars of  form:[b]  Provided,  the  defect  has  not  prejudiced,  and  the 
amendment  will  not  injure,  the  defendant  in  error. lcJ 
R.  S.  §  1005,  U.  S.  Comp.  Stat.  1901,  p.  714. 

[a]    Amendment  allowed  at  any  time  in  court's  discretion. 

The  above  section  was  originally  enacted  in  1872.1  Prior  thereto,  there 
was  a  general  provision  that  no  writ,  judgment  or  other  proceeding  in  a 
civil  cause  should  be  quashed  or  abated  for  defect  of  form.  2  Early  Federal 
cases  held  that  a  writ  of  error  might  be  amended  as  of  course  where  the 
teste  lacked  a  date3  or  where  there  was  no  return  day  mentioned  in  the 
writ  itself.*  A  stricter  rule  was  subsequently  adopted,  and  amendments 
were  refused  where  the  return  day  was  wrongly  stated,s  or  where  the 
parties  were  incorrectly  or  indefinitely  described.  6  By  the  adoption  of  the 
above  section,  however,  Congress  ordained  a  different  rule,  and  amendments 
are  now  generally  allowed  at  any  time  in  the  courts  discretioH.7  The  power 
to  amend,  thus  conferred,  is  a  very  liberal  one,  and  hence  it  is  not  a  fatal 
objection  to  the  amendment  that  more  than  six  months  have  elapsed  since 
the  decree  sought  to  be  remedied  was  pronounced.?     While  conferred  in 

i7Havnor    v.    New    York,    170  IT.  How.   195,   16  L.  ed.   94;    Porter  v. 

S.  408,  42  L.  ed.   1087,   18  Sup.  Ct.  Foley,  21   How.   393,   16  L.   ed.  154. 
Rep.  631.     See  also  Butler  v.  Gage,        6Wilson's   Heirs   v.   Life  Ins.   Co. 

138  U.  S.  55,  34  L.  ed.  871,  11  Sup.  12  Pet.  140,  9  L.  ed.  1032;  Davenport 

Ct.  Rep.  235.  v.  Fletcher,  16  How.   142,  14  L.  ed. 

isPalmer  v.  Donner,  7  Wall.  541,  879;    Miller   v.   McKenzie,   10  Wall. 

19  L.  ed.  99.  582,  19  L.  ed.  1043 ;  Missina  v.  Cava- 

lAct  June  1,  1872,  c.  255,   §  3,  17  zos,  6  Wall.  355,  18  L.  ed.  810;  The 

Stat.  196.  Protector,  11  Wall.  82,  20  L.  ed.  47. 

2Ante,  §  813.  7  See  Walton  v.  Marietta  Chair  Co. 

3Mossman  v.  Higginson,  4  Dall.  12,  157  U.  S.  346,  39  L.  ed.  727,  15  Sup. 

1  L.  ed.  720.  Ct.  Rep.  626;  Pearson  v.  Yewdall,  95 

^Course  v.  Stead,    4    Dall.    22,    1  U.  S.  294,  24  L.  ed.  436. 
L.  ed.  724.  8  Cotter   v.   Alabama,    etc.   R.    Co. 

^Insurance    Co.    v.    Mordecai,    21  61  Fed.  747,  10  C.  C.  A.  35. 
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terms  upon  the  Supreme  Court  the  circuit  court  of  appeals  is  held  to  have 
similar  power  with  respect  to  writs  issuing  therefrom.9 

[b]  All  matters  of  form  amendable. 

The  theory  of  the  above  section  is  that  a  colorable  writ  shall  operate  as 
a  writ  of  eror  the  court  being  given  power  to  amend  it  in  so  far  as  it  is 
informal.*  i  Hence,  amendments  have  been  allowed  where  the  writ  bears 
the  wrong  teste  and  seal,i2  or  lacks  the  impression  of  the  seal  of  the 
court,i3  or  contains  the  wrong  return  dayi*  or  omits  to  state  it  with 
certaintyis  or  contains  no  return  day  at  all.16  Amendments  will  be  allowed 
also  where  the  parties  to  the  suit  are  erroneously  described,!  7  or  where 
parties  are  improperly  omitted1  s  or  included.i9  So  also  the  absence  of 
formal  petition  for  the  writ  of  error  anS  formal  allowance  thereof  are  de- 
fects which  are  amendable  under  this  section^  o  as  is  also  a  failure  to 
attach  the  writ  of  error  to  the  transcript  on  return,  i  Where,  however,  the 
alleged  writ  is  not  even  colorably  issued  as  where  it  is  issued  in  the  name 
and  bears  the  teste  of  a  State  chief  justice,  and  is  signed  and  sealed  by 
the  clerk  of  the  State  court  but  not  in  the  name  of  the  President  or  un- 
der the  authority  of  the  United  States,  it  cannot  be  amended.2  Applica- 
tion to  amend,  is  necessary  and  where  there  is  no  such  application,  no 
order  to  amend  will  be  made.  3 

[c]  Amendments  not  allowed  when  prejudicial  to  defendant  in  error. 
Since  the  amendment  rests  in  the  discretion  of  the  court,  it  will  not 

be  allowed  if  there  is  any  danger  of  prejudice  to  the  adverse  party  or  if 
there  is  any  other  good  reason  against  it,  as  for  instance  that  the  main 
question  presented  by  the  record  had  been  frequently  determined  by  the 

9  Cotter  v.  Alabama,  etc.  R.  Co.  61  Rep.   616;    Estis   v.   Trabue,   128   U. 

Fed.  748,  10  C.  C.  A.  35.  S.  225,  32  L.  ed.  437,  9  Sup.  Ct.  Rep. 

nCotter  v.   Alabama,   etc.   R.   Co.  58;  United  States  v.  Schoverling,  146 

61  Fed.  747,  10  C.  C.  A.  35.  U.  S.  76,  36  L.  ed.  893,  13  Sup.  Ct. 

"Texas,  etc.  R  Co.  v.  Kirk,  111  U.  Rep.    24;    Pacific    Bank    v.    Mixter, 

S.  486,  28  L.  ed.  481,  4  Sup.  Ct.  Rep.  114  U.  S.  463,  29  L.  ed.  221,  5  Sup. 

500.  Ct.  Rep.  944. 

isBurnham  v.  North  Chicago,  etc.  ^Knickerbocker,   etc.   Ins.    Co.   v. 

R.    Co.    87    Fed.    168,    30    C.    C.    A.  Pendleton,   115  U.  S.  339,  29  L.  ed. 

594.  419,  6  Sup.   Ct.  Rep.   7.4.     See  how- 

nHampton  \.  Rouse,  15  Wall.  684,  ever,  infra,  note.[c] 

21   L.   ed.  250;     Semmes    v.    United  i9Walton   v.    Marietta    Chair    Co. 

States,  91  U.  S.   21,  23  L.  ed.   193;  157  U.  S.  342,  39  L.  ed.  725,  15  Sup. 

National  Bank  v.  Bank  of  Commerce,  Ct.  Rep.  626;  McPhaul  v.  Lapsley,  20 

99  U.  S.  608,  25  L.  ed.  362.  Wall.  282,  22  L.  ed.  346. 

is  Sea  v.  Connecticut  etc.  Ins.  Co.  i    20  Alaska,  etc.  Min.  Co.  v.  Keating, 

154  U.  S.  659,  25  L.  ed.  882,  14  Sup.  116  Fed.  561,  53  C.  C.  A.  655. 

Ct.  Rep.  1191.  iCotter  v.  Alabama,  etc.  R.  Co.  61 

isAtherton    v.    Fowler,    91    U.    S.  Fed.  747,  10  C.  C.  A.  35. 

143,  23  L.  ed.  265;  Evans  v.  Brown,  2Bondurant  v.  Watson,   103  U.  S. 

109  U.  S.  180,  27  L.  ed.  898,  3  Sup.  278,  26  L.  ed.  447. 

Ct.  Rep.  83.  sSea   v.   Connecticut  etc.  Ins.  Co. 

"Moore  v.  Simonds,  100  U.  S.  145,  154  U.  S.  659,  25  L.  ed.  882,  16  Sup. 

25  L.  ed.  590;  Gumlbel  v.  Pitkin,  113  Ct.  1191. 
U.  S.  545,  28  L.  ed.  1128.  5  Sup.  Ct. 
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Supreme  Court.*  An  amendment  will  be  refused  also  where  a  necessary 
party  defendant  has  not  been  joined  or  severed  for  failure  or  refusal  to 
join.  6 

§  1929.    Appeals  subject  to  same  rules  as  writs  of  error. 

Appeals  from  the  circuit  courts  and  district  courts  acting  as  ch> 
cuit  courts,  and  from  district  courts  in  prize  causes,  shall  be  sub- 
jeqt  to  the  same  rules,  regulations,  and  restrictions  as  are  or  may 
be  prescribed  in  law  in  cases  of  writs  of  error. 
R.  S.  §  1012,  U.  S.  Comp.  Stat.  1901,  p.  716. 

The  rules,  regulations  and  restrictions  respecting  the  time  in  which  a 
writ  of  error  may  be  brought/  in  what  instances  it  may  operate  as  a 
supersedeas,  the  citation  to  the  adverse  party,  the  security  to  be  given, 
and  the  restrictions  as  to  reversals,  all  apply  by  virtue  of  this  section, 
to  appeals,  s  The  section  does  not,  however,  have  the  effect  of  making  a 
finding  and  statement  of  facts  by  a  trial  court  in  an  equity  cause  conclu- 
sive on  the  appellate  court.io  But  they  are  presumptively  correct  and  will 
not  be  disturbed  on  appeal,  unless  it  appears  that  they  are  opposed  to  the 
weight  of  evidence  or  unless  some  error  is  clearly  shown.n 

§  1930.  Assignment  of  errors  on  appeal  direct  to  Supreme  Court. 
Where  an  appeal  or  a  writ  of  error  is  taken  from  a  district  court 
or  a  circuit  court  direct  to  this  court,12  under  section  5  of  the  act  en- 
titled "An  act  to  establish  circuit  courts  of  appeals  and  to  define 
and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the 
United  States,  and  for  other  purposes,"  approved  March  3,  1891, 
the  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the 
court  below,  with  his  petition  for  the  writ  of  error  or  appeal,  an 
assignment  of  errors, M  which  shall  set  out  separately  and  particu- 
larly each  error  asserted  and  intended  to  be  urged. [b]  No  writ  of 
error  or  appeal  shall  be  allowed  until  such  assignment  of  errors 
shall  have  been  filed.  When  the  error  alleged  is  to  the  admission 
or  rejection  of  evidence,  the  assignment  of  errors  shall  quote  the  full 

BPearson  v.  Yewdall,  95  U.  S.  294,        sThe  San  Pedro,  2  Wheat.  132,  4 

24  L.  ed.  436.  L.  ed.  203. 

eCopeland   v.    Waldron,    133    Fed.        lOHendryx  v.  Perkins,  123  Fed.  268, 

217,  66  C.  C.  A.  271.     And  see  Estis  59  C.  C.  A.  266. 
v.  Trabue,  128  TJ.  S.  229,  32  L.  ed.       nHeinze  v.  Butte,  etc.  Co.  126  Fed. 

437,  9  Sup.  Ct.  Rep.  58.  1,  61  C.  C.  A.  63 ;  Board  of  Comm'rs. 

8Credit   Co.  v  Arkansas,   etc.   Ry.  v.  Irvine,  126  Fed.  689,  61  C.  C.  A. 

Co.    128   U.    S.   261,   32   L.    ed.   450,  607;    Lilienthal   v.   McCormick,    117 

9  Sup.   Ct.  Rep.    107;   Villabolos   v.  Fed.  89,  54  C.  C.  A.  475,  and  cases 

United  btates,  6  How.  81,  12  L.  ed.  cited. 
352;   The  San  Pedro,  2  Wheat.  132,        i2See  ante,  §  42. 
4  L.  ed.  203. 
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substance  of  the  evidence  admitted  or  rejected.  When  the  error 
alleged  is  to  the  charge  of  the  court,  the  assignment  of  errors  shall 
set  out  the  part  referred  to,  totidem  verbis,  whether  it  be  in  instruc- 
tions given,  or  in  instructions  refused.  Such  assignment  of  errors 
shall  form  part  of  the  transcript  of  the  record,  and  be  printed  with 
it.  When  this  is  not  done  counsel  will  not  be  heard,  except  at  the 
request  of  the  court,  and  errors  not  assigned  according  to  this  rule 
will  be  disregarded,  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned.^ 

§  1,  Supreme  Court  Rule  35  as  adopted  May  11,  1891.18 

* 

[a]  Assignments  of  error — necessity  therefor. 

In  general,  only  questions  specified  in  the  assignment  of  errors  may  be 
raised  by  appellant  or  plaintiff  in  error.  14  Hence,  assignments  of  error 
as  to  the  admission  or  rejection  of  evidence  are  necessary,  in  order  that 
the  holding  of  the  lower  court  on  that  point  may  be  reviewed;"  and 
findings  though  excepted  to,  cannot  be  reviewed  without  an  assignment  of 
error"  R.  S.  §  99717  requires  assignment  of  errors  to  be  filed  with  the 
writ  of  error.  But  assignments  of  error  cannot  be  used  to  import  ques- 
tions into  a  cause  which  the  record  does  not  show  were  raised.is  Assign- 
ments of  error  respecting  questions  not  saved  by  the  bill  of  exceptions  at 
jury  trial  cannot  be  considered  on  error."  In  an  equity  suit,  however, 
where  the  jury's  verdict  is  advisory  only,  an  assignment  of  errors  based 
upon  a  refusal  of  instructions,  cannot  be  considered.  20 

[b]  Each  error  to  be  set  forth  separately. 

Errors  assigned  must  be  separately  set  forth  and  when  alleged  to  the 
charge  of  the  trial  court,  the  part  referred  to  must  be  set  out  totidem 
verbis.i  So  specifications  of  error  based  on  the  modification  of  an  in- 
struction without  showing  the  nature  of  the  modification  will  be  disre- 


[c]     Court  may  notice  error  not  assigned. 
The  supreme  court  will  not  necessarily  dismiss  an  appeal  because  there 

13139  U.  S  705.  gerald,  160  U.  S.  575,  40  L.  ed.  536, 

nScholey  v.  Rew,  23  Wall.  345,  22  16  Sup.  Ct.  Rep.  389. 

L.   ed.   99.  is  Canal,  etc.  St.  R.  R.  Co.  v.  Hart, 

"Marshall   v.    Burtis,    172   U.    S.  114  U.  S.  663,  29  L.  ed.  226,  5  Sup. 

634,  43  L.  ed.  881,  19  Sup.  Ct.  Rep.  Ct.  Rep.  1127. 

290.  2  0McKinley    Min.    Co.    v.    Alaska 

"Post,  §  1953.  Min.  Co.  183  TJ.  S.  569,  46  L.  ed.  334, 

"Fox  v.  Haarstick,  156  U.  S.  678,  22  Sup.  Ct.  Rep.  84. 

39  L.  ed.  578,  15  Sup.  Ct.  Rep.  457.  iTurnbull  v.  Payson,  95  U.  S.  420, 

"Ansbro  v.  United  States,  159  U.  24  L.  ed.  437. 

S.   698,  40  L.  ed.  310,   16   Sup.   Ct.  2United  States  v.  Gilmore,  7  Wall. 

Rep.  187;  Missouri,  etc.  Ry.  v.  Fitz-  495,  19  L.  ed.  282. 
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were  no  assignments  of  error  annexed  to  the  transcript,  since  it  may  at  its 
option  notice  a  plain  error  not  assigned.^  The  general  rule  is  however  that 
errors  not  assigned  will  be  disregarded.* 

§  1931.  —  on  appeal  to  circuit  court  of  appeals. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the 
court  below,  with  his  petition  for  the  writ  of  error  or  appeal,  and 
assignment  of  errors, m-m  which  shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged. [c]  No  writ 
of  error  or  appeal  shall  be  allowed  until  such  assignment  of  errors 
shall  have  been  filed.™  When  the  error  alleged  is  to  the  admission 
or  rejection  of  evidence,  the  assignment  of  errors  shall  quote  the 
full  substance  of  the  evidence  admitted  or  rejected.[e]  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assign- 
ment of  error  shall  set  out  the  part  referred  to  totidem 
verbis,  whether  it  be  in  instructions  given  or  in  instructions  re- 
fused.[f]  Such  assignment  of  errors  shall  form  a  part  of  the  tran- 
script of  the  record,  and  be  printed  with  it.  When  this  is  not  done, 
counsel  will  not  be  heard,  except  at  the  request  of  the  court,  and 
errors  not  assigned  according  to  this  rule  will  be  disregarded,  but 
the  court,  at  its  option,  may  notice  a  plain  error  not  assigned.16' 

Rule  11,  circuit  court  of  appeals,  in  force  in  all  circuits. 

[aj     Assignment  of  errors — in  general. 

Assignments  of  error  are  necessary  both  on  appeal  and  writ  of  error.6 
In  preparing  them  the  above  rule  should  be  strictly  followed.'  They 
should  so  present  the  matter  that  the  court  may  understand  the  question 
it  is  called  upon  to  decide  without  going  beyond  the  assignments  them- 
selves. 8  Hence  an  assignment  of  error  cannot  be  good  if  it  is  necessary  to 
look  beyond  its  terms  to  the  brief  for  a  specific  statement  of  the  question 
to  be  presented.  9  It  should  be  directed  to  the  rulings  of  the  court,  but 
should  not  be  in  the  form  of  an  elaborate  argument  that  the  court  erred 
in  its  decision;  io  nor  should  it  state  that  the  evidence  showed  this  or  that, 
but  should  specify  that  the  decree  is  erroneous  in  certain  particulars 
separately  stated.n     So  too,  the  assignment  of  errors  need  not  state  that 

sSee  post,  §  2069 ;  United  States  v.        s Van  Gunden  v.  Iron  Co.  52  Fed. 

Pena,  176  U.  S.  502,  44  L.  ed.  252,  838,  3  C.  C.  A.  294. 
20  Sup.  Ct.  Rep.  165;  United  States        sGrape  Creek,  etc.  Co.  v.  Farmers, 

v.  Tennessee,  etc.  R.  R.  176  U.  S.  256,  etc.  Co.  63  Fed.  891,  12  C.  C.  A.  350. 
44  L.  ed.  458,  20  Sup.  Ct.  Rep.  370.        lORandolph   v.  Allen,  73   Fed.   23, 

4  Post  §  2069.  19  C.  C.  A.  353;  Atchison,  etc.  R.  Co. 

6Randolph  v.  Allen,  73  Fed.  23,  19  v.  Meyers,  76  Fed.  445,  22  C.  C.  A. 

C.  C.  A.  353.  268. 

i Walton  v.   Mining   Co.   123   Fed.        nAndrews  v.  Pipe  Works,  76  Fed. 

211,  60  C.  C.  A.  155.  166,  22  €.  C.  A.  110,  36  L.R.A.  139. 
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exceptions  were  taken  to  refusals  of  the  court  to  charge  as  requested,  as 
such  statements,  while  necessary  in  the  bill  of  exceptions,  only  encumber  the 
record  on  assignment  of  error.  12  Where,  however,  no  bill  of  exceptions  has 
been  signed  and  filed,  statements  made  in  the  assignment  of  errors  as  to 
rulings  of  the  court,1 3  or  as  to  instructions  given  and  exceptions  taken 
thereto,!*  cannot  be  accepted  as  sufficient  proof  of  the  facts  alleged,  to 
warrant  a  reversal.  So  also  a  statement  in  the  assignment  of  errors  of 
the  grounds  of  an  objection  to  the  admission  of  evidence,  is  not  sufficient 
where  such  grounds  were  not  stated  in  the  bill  of  exceptions,!  5  and  in 
general,  assignments  of  error  based  upon  evidence  which  although  printed 
in  the  record,  is  not  contained  in  the  bill  of  exceptions,  or  otherwise 
authenticated,  will  not  be  considered.! 6  A  defendant  in  error  who  does 
not  sue  out  »  writ  of  error  cannot,  bv  assigning  cross  errors,  confer  juris- 
diction on  the  appellate  court  to  determine  questions  not  otherwise  pre- 
sented.! 7 

The  omission  to  set  out  in  the  title  of  the  assignment  of  error  the  names 
of  all  the  parties  to  the  record  whose  interests  are  intended  to  be,  and 
manifestly  may  be,  affected  by  the  appeal,  does  not  affect  the  jurisdiction 
of  the  court  over  the  parties  whose  names  were  omitted.!  8  An  assign- 
ment of  errors  is  waived  by  failure  of  the  opposite  party  to  refer  to  it  in 
his  brief.!  9  The  filing  of  the  petition,  the  order  and  the  assignment  of 
errors  at  the  same  time  is  a  sufficient  compliance  with  this  section.  20 

[b j  —  statements  in  courts  opinion,  not  assignable. 

Since  the  opinion  of  the  trial  court  is  no  part  of  the  record,!  assignments 
of  error  which  are  predicated  thereon  or  reasons  given  by  the  court  for  its 
ruling  or  decree,  are  not  assignable.2 

[c]  —  errors  to  be  set  forth  separately  and  distinctly  alleged. 

Assignments  of  error,  to  be  considered,  should  be  set  forth  separately.  3 
They  are  required  by  the  rules  to  point  out  the  specific  ground  of  error 

!2Atchison,  etc.  R.  Co.  v.  Meyers,  iNorth  American,  etc.  Co  v.  Colo- 

76  Fed.  445,  22  C.  C.  A.  268.  nial,  etc.   Co.  83  Fed.  803,  28  C.   C. 

13  Woodbury   v.    Shawneetown,    74  A.  88. 

Fed.  206,  20  C.  C.  A.  400.  2Russell  v.  Kern,  69  Fed.  94,  16  C. 

"Lincoln,  etc.  Safe  Deposit  Co.  v.  C.  A.  154;  Caverly  v.  Deere,  etc.  Co. 

Allen,  82  Fed.  148,  27  C.  C.  A.  87.  66  Fed.  305,  13  C.  C.  A.  452;  Evans 

"North  Chicago,  etc.  Railroad  Co.  v.     Glass     Company,     83    Fed.     706, 

v.  St.  John,  85  Fed.  806,  29  C.  C.  A.  28  C.  C.  A.  24;  Clark  v.  Deere,  etc. 

634.  Co.    80    Fed.    534,  25  C.  C.  A.  619; 

isLee  Won  Jeong  v.  United  States,  Mutual  Res.  Fund  Ass'n.  v.  DuBois, 

145  Fed.  513,   (C.  C.  A.).  85  Fed.  586,  29  C.  C.  A.  354;  North 

"Guarantee  Co.  \.  Phenix  Ins.  Co.  American,   etc.   Co.   v.   Colonial,   etc. 

124  Fed.  170,  59  C.  C.  A.  376.  Co.  83  Fed.  796,  28  C.  C.  A.  88;  Mc- 

isAndrews  v.  Pipe  Works,  76  Fed.  Farlane  v.   Golding,   76   Fed.   23,   22 

166,  22  C.  C.  A.  110,  39  L.R.A.  139.  C.  C.  A.  23;  Columbus  Safe  Deposit 

!9Texas,     etc.     Railroad     Co.      v.  Co.  v.  Burke,  88  Fed.  630,  32  C.  C. 

Reeder,  76  Fed.  550,  22  C.  C.  A.  314.  A.  67. 

20  Copper,    etc.    Co.    v.    McClellan,  3  Davidson     S.    S.    Co.    v.    United 

138  Fed.  333,  70  C.  C.  A.  623.  States,  142  Fed.  315,   (C.  C.  A). 
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relied  on,  hence  a  mere  general  assignment  is  not  sufficient.*  Thus  assign- 
ments which  merely  allege  error  in  making  certain  decrees  without  point- 
ing out  in  what  the  error  consisted  are  not  sufficient.  6  So  a  general  as- 
signment that  the  court  erred  in  rendering  judgment  against  the  defend- 
ant cannot  be  considered.6  So  also  a  general  assignment  of  error  as  to 
the  courts  charge  to  the  jury,  or  the  refusal  to  instruct,  is  of  no  avail  where 
such  charge  or  instructions  contain  several  propositions.  7  The  same  is 
true  of  a  general  assignment  of  error  as  to  the  admission  or  rejection  of 
evidence,  s  Likewise,  where  a  demurrer,  based  on  several  different  grounds, 
is  overruled,  a  mere  general  assignment  that  the  court  erred  in  overruling 
the  demurrer,  without  specifying  any  particular  ground  of  demurrer  as 
wrongly  ruled,  is  not  sufficiently  specifie.9  But  where  various  errors  are 
complained  of,  presenting  a  single  proposition  of  law  common  to  all  of 
them  they  need  not  be  separately  stated  as  so  many  distinct  propositions.!* 

[d]  —  necessity  of  filing — time. 

In  all  cases  of  appeals,  whether  in  equity,  admiralty,  or  law,  the  failure 
to  file  an  assignment  of  errors  is  good  ground  for  dismissal.  12  The  rule 
requires  that  the  filing  be  done  before  the  writ  of  error  or  appeal  is  allowed, 
and  hence  when  not  done  until  afterward  the  appellate  court  will  not  re- 
view the  judgment. is  There  are  two  reasons  for  this  rule  as  to  filing, 
first  that  the  opposing  counsel  and  the  appellate  court  may  be  informed  as 
to  what  questions  of  law  are  to  be  presented,  and  second  that,  if  the 
review  be  on  writ  of  error,  the  court  may  decide  as  to  whether  or  not  the 
writ  should  be  issued.i*  The  second  reason  does  not  apply  to  appeals  since 
they  issue  as  of  right.iB     The  only  question  before  the  trial  court  in  such 

4  Hart  v.  Bowen,   86  Fed.   877,   31  (C.    C.    A.).      See    also    Crossby   v. 

C.  C.  A.  31.  Emerson,  142  Fed.  713,  (C.  C.  A.). 

5Florida,   etc.  Railroad  Co.  v.  Cut-  9Anniston  v.  Safe-Deposit,  etc.  Co. 

ting,  68  Fed.  586,  15  C.  C.  A.  597;  85  Fed-  S5$,  2&  C.   C.  A.   457. 

Doe  v.  Mining  Co.  70  Fed.  455,  17  C.  "Central  Trust  Co.  v.  Continental 

C.  A.  190;   Supreme  Lodge  K.  of  P.  Trust  Co.   86  Fed.  517,  30  C.  C.  A. 

v.  Withers,  89  Fed.  160,  32  C.  C.  A.  235.     See     also,     Andrews    v.     Pipe 

182.  Works,  76  Fed.  166,  22  C.  C.  A.  110, 

eUnited  States  v.  Ferguson,  78  Fed.    36  IOt.A.  139.  -„„,,„,,,,, 

,„,    „.  „    n     .     n     tt6  ,      '  t,       „         isDufour  v.  Lang,  54  Fed.  913,  4 
103,  24  C.   C.  A.  1;   Hart  v.  Bowen,    „    „     ,     „e„     o-  x>     i     inn 

86  Fed    877    31  CCA    31;  Louisi^    ^^VoTVl  ,%£ 

87^:  C-  5!4,C3°i  ^1°  ^X    ^  Jft*  "V™*  "'  V*  V\ 

t, u    „     tt_)j-„j    q+„+„„  ai    -c„a         "Union  Pae.  Ry.  v.  Colorado,  etc 

Donald    v.    United    States,  63    Fed.    ■„,,   K.  ■„  ,    00    .  x,   n    ,    ,„,     T'T  .. 
«    T  9  P    n    a     qon  Ry-  54  Fed.  22,  4  C.  C.  A.  161 ;  Umt- 

4<H>,   l£   (,.    O  A.    dd9.  ed    gtates    y     Goodrjehj    g4    Fe(j     21. 

7lSutherland  v.  Brace,  71  Fed.  469,  4  n.  c.  A.  160;  Flahrity  v.  Railway 

18  C.  C.  A.  199;  Pickham  v.  Manu-  Co,    5S   Fed    908;   6    c     c    A    167; 

factoring  Co.  77  Fed.  663,  23  C.  C.  Qrabtree  v.  McCurtain,  61  Fed.  808, 

A-  391-  10  C.  C.  A.  86;  Mutual  Life  Insur- 

sOswego  v.  Travelers  Ins.   Co.   70  ance  Co.  v.  Conoley,  63  Fed.  180,  11 

Fed.  225,  17  C.   C.  A.  77;   National  C.  C.  A.  116. 

Bank  v.   First   Nat.   Bank,  61    Fed.        n  Simpson  v.  Bank,  129  Fed.  258, 

809,  10  C.  C.  A.  87 ;  Davidson  S.  S.  63  C.  C.  A.  371. 
Co.  v.  United  States,  142   Fed.  315,        lslbid. 
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a  case  is  as  to  the  sufficiency  of  the  security.  Hence  it  is  held  that  the 
filing  of  the  assignments  is  in  time  if  made  on  or  before  the  time  of  the 
filing  of  the  bond,  which  is  the  perfecting  of  the  appeal.  1 6  The  fact  that 
the  file  mark  on  the  assignments  bears  a  later  dale  than  that  of  the  writ 
of  error  17  or  the  fact  that  there  is  no  file  mark, is  does  not  justify  dis- 
missal, where  it  appears  that  the  former  was  in  fact  presented  on  the  same 
date  as  the  application  for  the  writ.  The  granting  of  additional  time  by 
the  trial  court  for  filing  assignments  of  error  does  not  take  the  case  out 
of  this  section.19  An  assignment  of  errors  is  "filed  with  the  petition" 
within  the  meaning  of  the  rule,  when  the  plaintiff  in  error  incorporates  the 
errors  complained  of  into  the  petition  for  appeal  and  the  petition  is  then 
filed  with  the  clerk.  20 

[e]    Assignment  to  quote  full  substance  of  evidence  admitted  or  rejected. 

Under  the  above  provision,  alleged  errors  on  the  admission  or  exclusion 
of  evidence  will  not  be  considered  unless  the  testimony  alleged  to  have 
been  erroneously  admitted  or  excluded  is  substantially  set  forth  in  the 
assignment  of  errors.  1  It  would  seem  that  the  evidence  should  be  actually 
set  forth  and  hence  an  assignment  that  the  court  erred  in  admitting  or 
rejecting  evidence  contained  in  a  certain  paper,  ''as  set  forth  in  the  bill 
of  exceptions,''  will  not  be  considered,2  especially  where  such  error  can  be 
ascertained  only  by  the  careful  reading  of  a  voluminous  record. 3 

There  is  no  difficulty  in  applying  the  rule,  either  to  evidence  admitted, 
whether  documentary  or  oral,  or  to  evidence  refused  which  is  documentary. 
The  difficulty  arises  where  oral  evidence  is  refused  since  there  is  no  means 
of  knowing  what  such  evidence  would  have  been.  Such  a  case  usually 
arises  on  the  refusal  of  the  court  to  allow  a  witness  to  answer  questions.* 
The  better  practice  is  to  set  forth  in  the  bill  of  exceptions  that  evidence 
which  the  answer  was  supposed  to  elieit,5  and  such  evidence  should  be 
incorporated  into  the  assignments  of  error.' 

islbid;  Lockman  v.  Lang,  132  Fed.  First   Nat.    Bank,    61    Fed.    809,    10 

1,  65  C.  C.  A.  621.  C.  C.  A.  87. 

I'Tyee,  etc.  Min.  Co.  v.  Langstedt,  2 Atlas    Distilling    Co.    v.    Rhein- 

121  Fed.  711,  58  C.  C.  A.  129.  strom,  86  Fed.  244,  30  C.  C.  A.  10. 

isMoore  v.  Moore,  121  Fed.  737,  58  3Gallot  v.  United  States,  87  Fed. 

C.  C.  A.  19.  446,  31   C.  C.  A.  44. 

i9Mutual    Life    Insurance    Co.    v.  ^United  States  v.  Indian,  etc.  Dist. 

Conoley,  63  Fed.  180,  11  C.  C.  A.  116.  85  Fed.  931,  29  C.  C.  A.  578. 

2  "Central  Trust  Co.  v.  Continental  sUnited  States  v.  Indian,  etc.  Dist. 

Trust  Co.  86  Fed.  517,  30  C.  C.  A.  85  Fed.  931,  29  C.   C.  A.  578.     And 

235.  see  Turner  v.  United  States,  66  Fed. 

iHaldane  v.  United  States,  69  Fed  289,  13  C.  C.  A.  445;  American  Nat. 

819,  16  C.  C.  A.  447;  American  Nat.  Bunk  v.  National  Wall  Paper  Co.  77 

Bank  v.  Wall  Paper  Co.  77  Fed.  85,  Fed.   85,   23  C.   C.   A.   33;    Railroad 

23  C.  C.  A.  33;  Newman  v.  Iron  Co.  Co.  v.  Smith,  21  Wall.  261,  22  L.  ed. 

80  Fed.  228,  25  C.  C.  A.  382;  Schrad-  514;  but  see  Buokstaff  v.  Russell,  151 

sky  v.  Stimson,  76  Fed.  730,  22  C.  C.  U.  S.  636,  38  L.  ed.  296,  14  Sup.  Ct. 

A.    515;    Lincoln,   etc.    Safe   Deposit  Rep.  452. 

Co.  v.  Allen,  82  Fed.  148,  27  C.  C.  A.  6  See  United  States  v.  Indian,  etc. 

87;   National  Bank  of  Commerce  v.  Dist.  85  Fed.  931,  29  C.  C.  A.  578; 
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[f]  Assignment  to  set  out  instructions  totidem  verbis. 

The  error  alleged  being  to  the  charge  of  the  court,  failure  of  the  assign- 
ment to  set  out  the  part  referred  to  totidem  verbis  whether  it  be  in  in- 
structions given  or  refused  is  fatal  to  review  on  appeal.  8  Hence  an  as- 
signment that  "the  court  erred  in  its  charge"  etc.,  referring  to  marked  lines 
and  numbers  in  the  written  opinion,  will  not  be  considered.* 

[g]  Plain  errors  not  assigned,  may  be  noticed. 

While  it  is  the  usual  rule  that  errors  not  properly  assigned  will  be  dis- 
regarded, such  rule  is  not  strictly  enforced  in  the  case  of  a  failure  to 
assign  or  a  defective  assignment  of  a  plain  error,  n  Thus  a  plain  error  may 
be  considered  by  the  reviewing  court  where  the  merits  have  been  fully 
considered  below  and  discussed  in  the  brief  of  one  of  the  parties.12  So 
also  the  refusal  of  an  instruction  may  be  considered  although  improperly 
assigned,  where  counsel  have  argued  it  on  its  merits  and  impliedly  given 
the  court  to  understand  that  it  raised  a  substantial  issue.is  Likewise  the 
reviewing  court  has  considered  an  erroneous  instruction  improperly  as- 
signed in  view  of  the  far  reaching  consequences  of  the  verdict  and  special 
circumstances  arising  at  the  trial.1*  But  the  court  will  not  depart  from 
the  strict  rule  in  order  to  notice  an  error  which  is  technical  and  probably 
immaterial.!  5  The  question  of  laches,  though  not  considered  in  the  trial 
court  and  no  assignment  of  error  made,  will  be  considered  on  appeal. 

§  1932.     Bill  of  exceptions  and  authentication. 

A  bill  of  exceptions  m-m  allowed  in  any  cause  shall  be  deemed 
sufficiently  authenticated  if  signed  by  the  judge  of  the  court  in 
which  the  cause  was  tried, [d]  or  by  the  presiding  judge  thereof,  if 
more  than  one  judge  sat  on  the  trial  of  the  cause,  without  any  seal 
of  court  or  judge  being  annexed  thereto.  And  in  case  the  judge 
before  whom  the  cause  has  heretofore  been  or  may  hereafter  be 
tried  is,  by  reason  of  death,  sickness,  or  other  disability,  unable  to 
hear  and  pass  upon  the  motion  for  a  new  trial  and  allow  and  sign 
said  bill  of  exceptions,^  then  the  judge  who  succeeds  such  trial 
judge,  or  any  other  judge  of  the  court  in  which  the  cause  was  tried, 

Turner  v.  United  States,  66  Fed.  289,  v.   Manufacturing.  Co.   83   Fed.   976, 

13  C.  C.  A.  445.  28   C.    C.   A.   243. 

sMcClellan  v.  Pyeatt,  50  Fed.  686,  i2Flagler    v.    Kidd,    78    Fed.    342, 

1  C.  C.  A.  613;  Prichard  v.  Budd,  76  24  C.  C.  A.  123. 

Fed.  710,  22  C.  C.  A.  504;  Mitchell  13  Chapman   v.   Reynolds,   77    Fed. 

v.  Marker,  62  Fed.  140,  10  C.  C.  A.  274,  23  C.  C.  A.  166. 

306,  25  L.R.A.  33 ;  Haldane  v.  United  "Western  N.  C.  Land  Co.  v.  Scaife, 

States,  69  Fed.  819,  16  C.  C.  A.  447.  80  Fed.  352,  25  C.  C.  A.  461. 

»Gallot  v.  United  States,  87  Fed.  is  Atchison    etc.    Railroad    Co.    v. 

446,  31  C.  C.  A.  44.  Mulligan,  67   Fed.  569,   14  C.  C.  A. 

"George  v.  Wallace,  135  Fed.  286,  547;  National  Ace.  Society  v.  Spiro, 

68   C.    C.   A.    40;    Flagler   v.    Kidd,  78  Fed.  774,   24  C.  C.  A.  334. 

78  Fed.  342,  24  C.  C.  A.  123;  Russell  16  Shea  v.  Nilima,  133  Fed.  215,  66 

C.  C.  A.  263  and  cases  cited. 
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holding  such  court  thereafter,  if  the  evidence  in  such  case  has  been 
or  is  taken  in  stenographic  notes,  or  if  the  said  judge  is  satisfied 
by  any  other  means  that  he  can  pass  upon  such  motion  and  allow 
a  true  bill  of  exceptions,  shall  pass  upon  said  motion  and  allow 
and  sign  such  bill  of  exceptions ;  and  his  ruling  upon  such  motion 
and  allowance  and  signing  of  such  bill  of  exceptions  shall  be  as 
valid  as  if  such  ruling  and  allowance  and  signing  of  such  bill  of 
exceptions  had  been  made  by  the  judge  before  whom  such  cause 
was  tried;  but  in  case  said  judge  is  satisfied  that  owing  to  the  fact 
that  he  did  not  preside  at  the  trial,  or  for  any  other  cause,  that  he 
cannot  fairly  pass  upon  said  motion,  and  allow  and  sign  said  bill  of 
exceptions,  then  he  may  in  his  discretion  grant  a  new  trial  to  the 
party  moving  therefor. 

R.  S.  §  953  as  amended  June  5,  1900,  U.  S.  Comp.  Stat.  1901,  p.  696. 

[a]  Bill  of  exceptions — allowance  and  filing  thereof  regulated  by  Federal 

practice. 
The  amendment  of  1900  consisted  in  the  addition  of  everything  after  the 
it  aid  in  determining  that  question.19  Neither  has  it  any  reference  to  an 
first  sentence.  The  only  statutory  regulation  of  bills  of  exception  is  con- 
tained in  the  above  seotion,i8  which  neither  in  terms,  nor  by  implication, 
limits  the  time  within  which  exceptions  shall  he  filed  or  allowed,  nor  does 
application  to  extend  the  time  to  make,  file  and  serve  a  bill  of  exceptions.  20 
These  questions  are  determined  by  the  Federal  courts  for  themselves  and 
without  regard  to  the  state  practice.  1 

[b]  —  what  to  contain. 

A  ruling  of  the  trial  court  can  be  reviewed  on  appeal  only  when  chal- 
lenged by  an  exception.  3  The  bill  of  exceptions  should  be  on  some  point 
of  law,  either  in  admitting  or  denying  evidence  or  a  challenge  on  some 
point  of  law  arising  on  facts  not  denied,  in  which  either  party  is  overruled 
by  the  court.*  It  should  contain  only  the  rulings  of  the  court  upon  mat- 
ters of  law  with  only  so  much  of  the  testimony  as  may  be  necessary  to 

isChateaugay,  etc.  Co.  Petitioner,  iNew  York,  etc.  R.  Co.  v.  Hyde,  56 

128  U.  S.  544,  32  L.  ed.  508,  9  Sup.  Fed.  189,  5  C.  C.  A.  461;  Ohateaugay, 

Ct.  Rep.  150;  Duncan  v.  Landis,  106  etc.  Co.  Petitioner,  128  U.  S.  553,  555, 

Fed.  844,  46  C.  C.  A.  666.  32  L.  ed.   512,  9   Sup.   Ct.  Rep.  150. 

isNew  York,  etc.  R.  Co.  v.  Hyde,  See  also  Manning  v.  German  Ins.  Co. 

56  Fed.  188,  5  C.  C.  A.  461.  107  Fed.  52,  46  C.  C.  A.  144.     See  also 

20Talbot  v.  Press  Pub.  Co.  80  Fed.  Fishburn  v.   Railway  Co.   137  U.   S. 

567;   United  States  v.   Breitling,  20  60,  34  L.  ed.  585.  11  Sup.  Ct.  Rep.  8. 

How.   252,  15  L.   ed.  900.     See  New  3Potter  v.  United  States,  122  Fed.. 

York,  etc.   R.   Co.  v.  Hyde,  56  Fed.  49,  58  C.  O.  A.  231,  and  cases  cited. 

189,  5  C.  C.  A.  461;  Scaife  v.  Western,  *Scaife  v.  Western,  etc.  Land  Co. 

etc.  Land  Co.  87  Fed.  310,  30  C.  C.  87   Fed.   310,   30   C.   C.   A.   661;    Ex 

A.  661.  parte  Crane,  5  Pet.  190,  8  L.  ed.  93. 
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explain  the  bearing  of  the  rulings  upon  the  issues  involved.  5  But  the  in- 
corporation of  the  evidence  relating  to  the  question  sought  to  be  raised 
in  the  bill  of  exceptions,  is  essential  and  should  be  strictly  complied  with.6 
Hence  an  alleged  bill  of  exceptions  which  contains  the  findings,  the  requests 
and  refusals  to  find  with  occasional  entries  stating  that  plaintiff  excepts, 
but  not  in  fact,  stating  the  ruling,  the  exception,  or  the  grounds  for  either 
is  not  sufficient  to  allow  the  court  to  review  the  questions  sought  to  be 
raised.?  Each  bill  of  exceptions  must  be  considered  as  presenting  a  sub- 
stantial case  and  it  is  the  evidence  stated  in  it  alone  on  which  the  court 
will  decide.  8  However,  evidence  may  be  included  in  a,  bill  of  exceptions  by 
appropriate  reference  to  other  parts  of  the  records  It  should  not  contain 
all  the  evidence"  even  though  the  consent  of  counsel  be  obtained,!  i  nor 
should  it  set  forth  the  charge  of  the  court  in  full,  but  only  those  parts  to 
which  exceptions  are  taken.  12  The  bill  of  exceptions  should  point  out 
the  alleged  errors  clearly  and  show  the  grounds  relied  upon  to  sustain  the 
objections  presented,  so  that  it  may  appear  that  the  court  below  was 
informed  as  to  the  point  to  be  decided."  But  the  bill  of  exceptions  does 
not  confine  the  appellate  court  to  matters  embraced  therein,  any  error  ap- 
parent in  any  part  of  the  record  being  within  the  revisory  power  of  such 
court.14  Exceptions  will  not  lie  to  the  granting  or  refusing  of  a,  new 
trial,1 5  nor  to  the  granting  of  a  new  trial  nisi." 

[bb]  —  in  the  seventh  circuit. 

In  the  seventh  circuit  it  is  expressly  provided  by  rule  10,  that  "a  bill 
of  exceptions  shall  contain  of  the  evidence  only  suoh  a  statement  as  ia 
necessary  for  the  presentation  and  decision  of  questions  saved  for  review, 

sLincoln   v.    Claflin,   7   Wall.    136,  "Duncan  v.  The  Francis  Wright, 

19   L.   ed.   108;    Laber  v.    Cooper,   7  105  U.  S.  389,  26  L.  ed.  1100;  Marion, 

Wall.  568,  19  L.  ed.  155;  Duncan  v.  etc.   Co.  v.   Cummer,  60  Fed.  878,  9 

The  Francis  Wright,  105  U.  S.  381,  C.  C,  A.  279.     See  also  The  Gazelle, 

26  L.  ed.  1100;  Scaife  v.  Western,  etc.  128  U.  S.  486,  32  L.  ed.  499,  9  Sup. 

Land  Co.   87  Fed.  310,  30  C.   C.  A.  Ct.  Rep.  142;  City  of  Key  West,  v. 

661;     Soutwester    Va.    Improvement  Baer,  66  Fed.  445,  13  C.  C.  A.  572. 

Co.  v.  Frari,  58  Fed.  171,  7  C.  C.  A.  "Scaife  v.  Western,  etc.  Land  Co. 

149.  87  Fed.  311,  30  C.  C.  A.  661;   Suy- 

sNewport  News,  etc.  Co.  v.  Yount,  dam  v.  Williamson,  20  How.  433,  15 

136  Fed.  589,   69  C.  C.   A.  363,  and  L.  ed.  978;   Aurora  City  v.  West,  7 

cases  cited.  Wall.  91,  19  L.  ed.  46;  Young  v.  Mar- 

7Marion,   etc.    Co.  v.   Cummer,   60  tin,  8  Wall.  354,  19  L.  ed.  418. 

Fed.  876,  9  C.  C.  A.  279.  "Railroad  Co.  v.  Winter,  143  U. 

8Dunlop  v.  Munroe,  7  Cranch,  270,  S.    75,    36    L.    ed.    80,    12    Sup.    Ct. 

3  L.  ed.   339;   Jones  v.  Buckell,  104  Rep.    356;    Arkansas    Cattle    Co.   v. 

U.  S.  556,  26  L.  ed.  842.  Mann,  130  U.  S.  75,  32  L.  ed.  856, 

sjoncs  v.  Buckell,   104  U.  S.  556,  9  Sup.  Ct.  Rep.  458.     See  also  Insur- 

26  L.  ed.  842.  ance  Co.  v.  Folsom,    18    Wall.    257, 

1  "Hickman  v.  Jones,  9  Wall.  197,  21  L.  ed.  835;  Railroad  Co.  v.  Fra- 

19  L.  ed.  551.  loff,  100  U.  S.  24,  25  L.  ed.  531. 

nGraham  v.  Bayne,  18  How.  60,  15  "Northern   Pac.    Railroad   Co.  v. 

L.  ed.  265.  Herbert,  116  U.  S.  642,  29  L.  ed.  757, 

"United  States  v.  Rindskopf,  105  6  Sup.  Ct.  Rep.  590. 
TJ.  S.  418,  26  L.  ed.  1131.     See  also, 
post,  §  1933. 
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and  unless  there  be  saved  a  question  which  requires  the  consideration  of 
all  the  evidence,  a  bill  of  exceptions  containing  all  the  evidence  shall 
not  be  allowed. 

"No    document   shall  be   copied  more  than   once   in   a  bill  of   exceptions 
but  instead  there  shall  be  inserted   a  reference  to  the  one  copy 
set  out,     .     .     ."17 

[c]     Bill  to  be  signed  during  term. 

The  rule  seems  well  established  both  in  the  Supreme  Court  and  in  the 
circuit  court  of  appeals  that  the  bill  of  exceptions  must  be  signed  during 
the  term  at  which  the  case  was  tried,  and  when  this  is  not  done  the  bill 
will  not  be  considered  on  error  in  the  absence  of  extraordinary  circum- 
stances,! 8  or  unless  the  time  is  extended  by  express  order,i9  or  by  the 
parties  consent.  20  In  such  case  however'  the  bill  should  contain  a  distinct 
statement  showing  that  consent,  or  the  written  agreement  of  consent  should 
be  indorsed  on  or  attached  to  the  bill.1  But  where  motion  for  new  trial 
is  duly  filed  but  not  acted  upon  at  trial  term,  but  stay  of  execution  is 
granted,  it  is  held  that  a  bill  of  exceptions  may  be  settled  and  filed  at  the 
term  in  which  the  motion  for  a  new  trial  is  determined.  2  Where  there  are 
extraordinary  circumstances,  however,  the  general  rule  is  not  strictly 
applied.  3  Thus  where  the  delay  is  caused  by  the  court  and  not  by  the 
parties,  the  bill  may  be  signed  after  the  trial  term.*  An  amendment  to  the 
bill  will  be  refused  at  a  subsequent  term  where  the  errors  sought  to  be  cor- 
rected are  due  to  the  party's  own  neglect.5  Where  the  judge  dies  leaving 
motion  for  a  new  trial  pending  and  there  is  no  record  from  which  his  suc- 
cessor may  pass  upon  the  same  and  sign  a  true  bill  of  exceptions,  his  only 
authority  is  to  grant  a  new  trial.  6    A  bill  of  exceptions  being  duly  allowed 

"Clause  2  and  part  of  clause  3  of  74  Fed.  451,  20  C.  C.  A.  503;  Koewing 

C.  C.  A.  Rule  10  in  the  seventh  cir-  v.  Wilder,  126  Fed.  474. 

cuit,  printed  in  full  in  the  appendix  2  0Waldron  v.  Waldron,  156  U.  S. 

I  E;   also  in  91  Fed.  v.  clause  1,  of  378,  39  L.  ed  453,  15  Sup.  Ct.  Rep. 

the  rule   is   identical   with  the  next  383.     See    United    States    v.    Train, 

Code  section.  12  Fed.   854. 

isMuTler  v.  Ehlers,  91  U.  S.  251,  1  Reliable,  etc.  Co  v.  Stalhl,  102  Fed. 

23  L.  ed.  319;  Jones  v.  Grover,  etc.  593,  42  C.  C.  A.  522. 

Co.  131  U.  S.  CL.   (Appendix)   24  L.  2Merchants  Ins.  Co.  v.  Buckner,  98 

ed.  925:  United  States  v.  Jones,  149  Fed.  224,  39  C.  C.  A.  19;  Woods  v. 

U.  S.  263,  37  L.  ed.  726,  13  Sup.  Ct.  Lindvall,  48  Fed.  73,  1   C.  C.  A.  34. 

Rep.  840;  Morse  v.  Anderson,  150  U.  3 Western,   etc.    Co.   v.   Heldmaier, 

S.   158,  37  L.  ed.   1037,   14  Sup.   Ct.  53  C.   C.  A.  625,  116  Fed.  182.     See 

Rep.    44;    Richmond,    etc.    R.    R.    v.  also   United   States  v.   Breitling,   20 

McGee,  50  Fed.  907,  2  C.  C.  A.  81 ;  How.  252,  15  L.  ed.  900. 

United  States  v.  Kelly,  89  Fed.  950,  4Davis  v.  Patrick,  122  U.  S.  138. 

32  C.  C.  A.  441;  Irvine  v.  Angus,  93  30  L.  ed.  1090,  7  Sup.  Ct.  Rep.  1102; 

Fed.  629,  35  C.  C.  A.  501;  Michigan,  In  re  Chateaugay,  etc.  Co.  128  U.  S. 

etc.  Bank  v.  Eldred,  143  U.  S.  298,  555,  32  L.  ed.  512,  9  Sup  Ct.  Rep.  153; 

36  L.  ed.  163,  12  Sup.  Ct.  Rep.  452;  Western,  etc.  Co.  v.  Heldmaier,  116 
Davis  v.  Patrick,  122  U.  S.  143,  30  Fed.  182,  53  C.  C.  A.  625.  Illness  of 
L.  ed.  1091,  7  Sup.  Ct.  Rep.  1102.  trial   judge,   Roberts  v.   Benett,    135 

is  Ward  v.  Cochran,  150  U.  S.  603,    Fed.  748,  68  C.  C.  A.  386. 

37  L.  ed.  1196,  14  Sup.  Ct.  Rep.  23d ;  5Adams  v.  Shirk,  121  Fed.  823,  58 
Yellow,  etc.  Lumber  Co.  v.  Chapman,    C.  C.  A.  159. 
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and  certified  it  is  immaterial  that  the  evidence  embodied  therein  was 
taken  down  and  embodied  therein  by  a  stenographer  employed  by  the 
parties  and  not  by  order  of  the  court.' 

[d]  Signature  sufficient  authentication. 

The  provisions  of  this  section  dispense  with  the  necessity  of  a  bill  of 
exceptions  being  sealed.  9  Signature  is  still  necessary  and  initials  only,  are 
not  sufficient.1')  The  signature  cannot  be  dispensed  with  by  an  agreement 
of  counsel,  nor  can  they  agree  that  the  signing  be  done  by  another  than  the 
trial  judge. 11  The  bill  having  been  properly  settled  and  certified  by  the 
trial  court  it  will  not  be  stricken  from  the  records  because  not  filed  or 
served  according  to  the  circuit  court  rules." 

[e]  What  constitutes  disability. 

The  disability  of  a  judge  under  this  section  means  a  physical  or  mental 
disability  arising  from  either  death,  sickness,  insanity  or  disorder  of  like 
character  by  reason  of  which  the  judge  would  be  unable  to  perform  his 
judicial  functions.  Mere  absence  from  the  district  or  circuit  in  which  the 
case  was  tried,  is  not  such  disability  as  to  allow  the  signing  of  a  bill  of 
exceptions  by  a  judge  other  than  the  trial  judge.13 

§  1933.  —  general  exceptions  to  court's  instructions  not  allowed. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow  any_ 
bill  of  exceptions  which  shall  contain  the  charge  of  the  court  at 
large  to  the  jury  in  trials  at  common  law,  upon  any  general  excep- 
tion to  the  whole  of  such  charge.[a]  But  the  party  excepting  shall 
be  required  to  state  distinctly  the  several  matters  of  law  in  such 
charge  to  which  he  excepts  ;[b]"[0]  and  those  matters  of  law,  and 
those  only,  shall  be  inserted  in  the  bill  of  exceptions  and  allowed 
by  the  court. 

Supreme  court  rule  4,  as  revised  Dec.  term,  1858,15  and  circuit  court 
of  appeals  rule  10,16  in  force  in  all  circuits. 

[a]    General  exception  to  charge  insufficient. 

The  practice  of  bringing  the  whole  charge  of  the  court  below  before  the 
supreme  court  was  early  disapproved,!  7  and  is  now  forbidden  by  the  above 

6Penn,  etc.  Ins.  Co.  v.  Ashe,  145  "Seattle  v.  Board  of  Home  Mis- 
Fed.  593,   (C.  C.  A.).  sions,  138  Fed.  307,  70  C.  C.  A.  597. 

7St  Louis  Etc.  Ry.  v.  Purcell,  135  "Western,  etc.  Co.   v.   Heldmaier, 

Fed.  499,  68  C.  C.  A.  211.  Ill  Fed.  123,  49  C.  C.  A.  264. 

sOriget  v.  United  States,  125  TJ.  S.  1621  How.  VI. 

240,  31  L.  ed.  743,  8  Sup.  Ct.  Rep.  "47  Fed.  vi.  1  C.  C.  A.  xrv. 

846.  17  Carver  v.  Jackson,  4  Pet.  80,  7 

loldem.  L.  ed.  761;  Conard  v.  Pacific  Ins.  Co. 

uMaloney  v.  Adsit,  175  TJ.  S.  281,  6  Pet.  280,  8  L.  ed.  392.    See  Gregg 

44  L.  ed.  163,  20  Sup.  Ct.  Rep.  115;  v.  Sayre,  8  Pet.  251,  8  L.  ed.  932. 
See  Miver  v.   Fields,  179  TJ.   S.  682, 

45  L.  ed.  384,  21  Sup.  Ct.  Rep.  919. 
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rule.is  It  is  mandatory  and  cannot  be  waived  by  the  trial  judge  even 
if  he  desires  to  do  so.is  It  is  well  established  that  a,  general  exception  to 
the  whole  of  the  charge  is  unavailing  if  any  portion  of  it  states  the  law 
correctly,20  and  such  defect  cannot  be  remedied  in  the  assignments  of 
error.!  Upon  the  same  principle,  where  a  series  of  propositions  in  the 
judges  charge  are  excepted  to  in  gross,  and  any  portion  thus  excepted  to, 
is  sound,  the  exception  cannot  be  sustained.2  Thus,  general  exceptions  to 
the  courts  instructions  and  to  each  and  every  part  thereof  are  insufficient.3 
So  also  an  exception  to  so  much  of  a  charge  "as  requires  the  evidence 
should  show  that  there  was  an  intention  to  deceive,"  is  too  general  for 
consideration.*  Where  exceptions  are  taken  to  a  refusal  to  charge,  the 
same  rule  applies  and  a  general  exception  taken  to  a  refusal  of  a  series  of 
instructions  will  not  'be  considered  if  any  of  the  propositions  are  unsound.  5 

[b]  Exceptions  to  be  distinctly  stated  and  brought  to  trial  courts 
attention. 
It  is  the  duty  of  the  party  excepting  to  call  the  attention  of  the  trial 
court  distinctly  to  that  part  of  the  charge  to  which  he  excepts,  thereby 
affording  the  court  an  opportunity  for  explanations  and  qualifications,?  and 
where  this  is  not  done  the  exceptions  cannot  be  considered  on  appeal.s 

[cj    Must  be  taken  before  jury. 

The  exceptions  must  be  taken  before  the  cause  is  submitted  to  the  jury, 
so  that  the  court  may  correct  or  explain  the  parts  of  the  charge  excepted  to 

isMagniac  v.  Thompson,  7  Pet.  390,  L.  ed.  798;  Vider  v.  O'Brien,  62  Fed. 

8  L.  ed.  709;  Price  v.  Parkhurst,  53  326,  10  C.  C.  A.  385. 

Fed.  312,  3  C.  C.  A.  551.  3Baggs  v.  Martin,  108  Fed.  34,  47 

"Price  v.  Parkhurst,  53  Fed.  313,  C.  C.  A.  175;  Block  v.  Darling,  140 

3  C.  C.  A.  551.  U.  S.  238,  35  L.  ed.  476,  11  Sup.  Ct. 
2  0Beaver  v.  Taylor,  93  U.  S.  46,  23  Rep.  832;   Jones  v.  East  Tenn.,  etc. 

L.  ed.  797;   Chateaugay  Iron  Co.  v.  P.  R.  157  U.  S.  683,  39  L.  ed.  858, 

Blake,  144  U.  S.  476,  30  L.  ed.  510,  15  Sup.  Ct.  Rep.  719. 

12   Sup.   Ct.    Rep.   731;    Anthony   v.  ■  ^Phoenix  Assurance  Co.  v.  Lucker, 

Louisville,  etc.  Railroad   Co.   132  U.  77  Fed.  243,  23  C.  C.  A.  139. 

S.  172,  33  L.  ed.  302,  10  Sup.  Ct.  Rep.  ^New  England,  etc.  Co.  v.  Catholi- 

53;     Mobile,     etc.     Railway    Co.    v.  con  Co.  79  Fed.  294,  24  C.  C  A.  595; 

Jurey,   111   U.   S.  596,   28   Fed.   532,  Waples-Platter  Co.  v.  Turner,  83  Fed. 

4  Sup.  Ct.  Rep.  566;  Cooper  v.  64,  27  C.  C.  A.  439;  Thiede  v.  Utah, 
Schlesinger,  111  U.  S.  151.  28  L.  159  U.  S.  520,  40  L.  ed.  243,  16  Sup. 
ed.  383,  4  Sup.  Ct.  Rep.  360;  Lin-  Ct.  Rep.  66;  Linehan,  etc.  Transfer 
coin  v.  Claflin,  7  Wall.  139,  19  L.  Co.  v.  Morris,  87  Fed.  127,  30  C.  C.  A. 
ed.  109;  Masonic,  etc.  Ass'n.  v.  Ly-  595;  Hodge  v.  Chicago,  etc.  Ry.  121 
man,    60  Fed.    500,  9  C.  C.  A.   104;  Fed.  48,  57  C.  C.  A.  388. 

Thorn  v.  Pittard,  62  Fed.   235,  10  C.  'Price  v.  Parkhurst,  53  Fed.  313,  3 

C.  A.  352;  Price  v.  Parkhurst,  53  Fed.  C.  C.  A.  551. 

312,  3  C.   C.  A.  551;   United   States  sThom  v.  Pittard,  62  Fed.  235,  10 

v.  Rossi,   133  Fed.  380,  66  C.  C.  A.  C.  C.  A.  352;  Block  v.  Darling,  140 

442.  U.  S.  234,  35  L.  ed.  476,  11  Sup.  Ct. 

iNewman  v.  Iron  Co  80  Fed.  234,  Rep.  832.    See  also  Van   Gunden   v. 

25  C.  C.  A.  382.  Coal,  etc.  Co.  52  Fed.  838,  3  C.  C.  A. 

2Beaver  v.  Taylor,  93  U.  S.  54,  23  294. 
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if  it  is  proper  to  do  so.1"  This  fact  must  appear  on  the  record,!!  and 
where  it  does  not  appear  the  court  will  refuse  to  review  assignments  of 
error,!  2  although  the  omission  to  take  exceptions  was  in  conformity  with 
the  practice  of  the  trial  court,l3  or  in  conformity  with  a  rule  thereof.!*. 

§  1934.    Taking  of  appeal  in  admiralty. 

Appeal  is  the  proper  mode  of  procuring  review  in  admiralty. 
Under  E.  S.  §  1012  appeals  are  governed  by  the  same  general  rules 
and  regulations  as  writs  of  error.16  Since  the  act  of  1891,  admir- 
alty cases  are  appealable  to  the  circuit  court  of  appeals,17  and  in 
some  circuits  special  rules  governing  the  practice  are  in  force,  and 
should  be  consulted  by  the  practitioner.^"1^ 
Author's  section. 

[a]  Rules  in  second  circuit. 

In  the  second  circuit,  which  includes  the  southern  district  of  New  York, 
where  the  great  bulk  of  admiralty  causes  arise,  admiralty  rules  were  adopt- 
ed toy  the  circuit  court  of  appeals  May  20,  1892,  and  amended  Oct.  5,  1892. 
Some  of  them  respecting  the  record  and  apostles  on  appeal  are  given  in  a 
subsequent  chapter.!  8  The  first  rule  provides  that  "An  appeal  to  the  circuit 
court  of  appeals  shall  be  taken  by  filing  in  the  office  of  the  clerk  of  the 
district  court  and  serving  on  the  proctor  of  the  adverse  party,  a  notice, 
signed  by  the  appellant  or  his  proctor,  that  the  party  appeals  to  the  circuit 
court  of  appeals  from  the  decree  complained  of.  The  appeal  shall  be 
heard  on  the  pleadings  and  evidence  in  the  district  court,  unless  the  appel- 
late court,  on  motion,  otherwise  order." 

It  is  further  provided  by  the  third  admiralty  rule  in  the  second  circuit 
that  "The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal 
that  he  desires  only  to  review  one  or  more  questions  involved  in  the  cause, 
which  questions  must  be  clearly  and  succinctly  stated;  and  he  shall  be 
concluded  in  this  behalf  by  such  notice,  and  the  review  upon  such  an  ap- 
peal shall  be  limited  to  such  question  or  questions." 

[b]  —  what  general  rules  deemed  admiralty  rules. 

"The  following  of  the  general  rules  of  this  court,  and  no  others,  shall  be 
deemed  admiralty  rules,  viz.:     Rules  3,  4,  5,  6,  7,  9,  II,  12;  section  4  of  rule 

loprice  v.  Parkhurst,  53  Fed.  313,  !3Little  Rock,   etc.    Co.  v.   Dallas 

3  C.  C.  A.  551.  County,  66  Fed.  523,  13  C.  C.  A.  620; 

"Phelps  v.   Mayer,   15  How.   161,  Johnson  v.  Garber,  73  Fed.  525,  19 

14  L.  ed.  643.  C.  C.  A.  556. 

!2New  England,  etc.  Co.  v.  Catho-  "Western  Union  Co.  v  Baker,  85 

licon   Co.  79   Fed.  296,   24  C.   C.  A.  Fed  691,  29  C.  C.  A.  392. 

595;  Stone  v.  United  States,  64  Fed.  i6Ante,    §    1919 

667,  12  C.  C.  A.  451;  Merchants'  Ex-  "Ante,  §  77. 

change  Bank  v.  McGraw,  76  Fed.  936,  "Post,  §§  1962,  et  seq. 

22  C.  C.  A.  622.  ■ 
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14;  rules  15,  16,  17,  18,  19,  20,  21,  22;  amended  rule  23;  section  5  of  rule 
24;  rules  25,  26,  27,  28,  29;  section  4  of  rule  30;  rule3  31,  32,  34  and  36."i9 

[c]  —  when  rules  of  district  courts  to  apply. 

"In  all  matters  in  civil  causes  of  admiralty  and  maritime  jurisdiction, 
not  expressly  provided  for  by  the  foregoing  rules  of  this  court,  the  rules 
of  practice  of  the  district  court  of  the  district  in  which  the  cause  was  de- 
cided, being  in  force  at  the  time,  not  being  inconsistent  with  these  rules, 
will  be  adopted  so  far  as  may  seem  proper."  20 

[d]  —  extension  of  time. 

"The  time  specified  in  the  foregoing  rules  [i.  e.  admiralty  rules  on  ap- 
peal in  second  circuit]  for  any  proceeding  may  be  extended  by  order  of  a 
judge  of  this  court."* 

[e]  Rules  in  the  ninth  circuit. 

In  the  ninth  circuit  admiralty  rules  were  adopted  by  the  circuit  court  of 
appeals  of  that  circuit  on  May  21,  1900,  to  go  into  effect  on  the  first  Mon- 
day of  the  following  October.  Some  of  them  respecting  the  record  and 
apostles  on  appeal  and  respecting  the  appeal  bond  are  given  in  following 
sections.  2  The  first  rule  is  identical  with  the  first  rule  in  the  second 
circuit,  as  set  forth  above.  3  The  effect  of  this  rule  has  been  stated  by  the 
court  as  follows:  "The  rule  so  far  modifies  rule  11  of  the  General  Rules, 
31  C.  C.  A.  CXLVI.  90  Fed.  CXLVI,  that  a  petition  for  an  appeal  and  the 
allowance  thereof  is  not  required  in  an  admiralty  case,  nor  is  the  assign- 
ment of  errors  required  to  be  filed  with  notice  of  appeal.  The  assignment 
of  errors  must,  however,  be  sent  up  to  the  appellate  court  with  the  apostles, 
as  required  in  rule  4  of  the  admiralty  rules."* 

Rule  three  of  the  ninth  circuit  is  identical  with  rule  three  of  the  second 
circuit  as  above  set  forth, 5  and  rule  twelve  with  rule  seventeen. 6 

§  1935.     Amendments  in  prize  appeals. 

The  Supreme  Court  may,  if  in  its  judgment  the  purposes  of 
justice  require  it,  allow  any  amendment,  either  in  form  or  sub- 
stance, of  any  appeal  in  prize  causes. 

R.  S.  §  1006,  U.  S.  Comp.  Stat.  1901,  p.  714. 

The  above  section  was  originally  enacted  in  1873.8  A  similar  provision  is 
contained  in  R.  S.  §  4636.9  Prize  causes  are  appealable  direct  from  the 
district  to  the  supreme  court.  10 

i9AdmiraltyRul«XIX.   in  2nd  cir-  4121  Fed.  ill. 

cnit.  sSupra    note. [a] 

20 Admiralty  Rule  XVIII.   2nd   cir-  6  Supra,  note,  [d] 

cuit.                 "  «Act  Mar  3,  1873,  c.  230,  §  2,  17 

lAdmiralty  Rule  XVII.  2nd  circuit.  Stat.  556. 

2Post,  §§  1962  et  seq.  2027.  9U.  S.  Comp.  Stat.  1901,  p.  3135. 

3Supra,   note. [a]  loAnte  §  42. 
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§  1936.  Writ  of  error  in  capital  cases  as  of  right  without  se- 
curity. 
Every  such  writ  of  error  [i.  e.  to  the  Supreme  Court  on  con- 
viction of  a  capital  crime  in  any  court  of  the  United  States]  shall 
be  allowed  as  of  right  and  without  the  requirement  of  any  security 
for  the  prosecution  of  the  same  or  for  costs. 

Part  of  §  6,  act  Feb.  6,  1889,  e.  113,  25  Stat.  656,  U.  S.  Comp.  Stat. 
1901,  p.  569. 
Other  portions  of  this  provision  are  contained  in  other  code  sections.12 

§  1937.    Order  allowing  appeal  from  Court  of  Claims. 

In  all  cases  on  order  of  allowance  of  appeal  by  the  Court  of 
Claims,  or  the  chief  justice  thereof  in  vacation,  is  essential,  and  the 
limitation  of  time  for  granting  such  appeal  shall  cease  to  run  from 
the  time  an  application  is  made  for  the  allowance  of  appeal. 

Third  supreme  court  rule  in  reference  to  appeals  from  Court  of  Claims, 
promulgated  Dec.  term,  1865.1* 

Where  the  party  attempting  to  appeal  signifies  his  intention  within 
ninety  days  allowed  by  the  statute  for  taking  appeal,!  5  the  limitation  of 
time  ceases  to  affect  the  case.  16  The  allowance  of  an  appeal  by  the  Court 
of  Claims  however,  does  not  absolutely  and  of  itself  remove  the  cause 
from  the  courts  jurisdiction  and  an  order  revoking  the  allowance  may  be 
made. I'  Where  an  appeal  has  been  allowed  and  the  record  filed  in  the 
supreme  court  the  Court  of  Claims  cannot  set  aside  the  allowance.  l 8 

§  1938.    Findings  to  be  filed  by  Court  of  Claims. 

In  all  cases  in  which  either  party  is  entitled  to  appeal  to  the  Su- 
preme Court,  the  Court  of  Claims  shall  make  and  file  their  finding 
of  facts,  and  their  conclusions  of  law  therein,  in  open  court,  before 
or  at  the  time  they  enter  their  judgment  in  the  case. 

Fourth  Supreme  Court  rule  in  reference  to  appeals  from  the  Court  of 
Claims,  promulgated  Deo.  term,  1869.20 

§  1939.  —  parties  to  request  findings^ 

In  every  case,  each  party  at  such  time  before  trial  and  in  such 
form  as  the  court  may  prescribe,  shall  submit  to  it  a  request  to 

i2Ante,  §  1904,  post,  §  2122  "Ex  parte  Roberts,  15  Wall.  384, 

143  Wall.  viii.  27  L.  ed.  131.    But  see  United  States 

is  Ante,  §  1897.  v.  Adams,  6  Wall.  108,  18  L.  ed.  792. 

leUnited  States  v.  Adams,  6  Wall.  isKirks  Case,  28  Ot.  CI.  276. 

108,  18  L.  ed.  792.  209  Wall.  VIL 
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find  all  the  facts  which  the  party  considers  proven  and  deems 

material  to  the  due  presentation  of  the  case  in  the  findings  of  fact. 

Fifth  supreme  court  rule  in  reference  to  appeals  from  Court  of  Claims, 

as  amended  Jan.  29,  1879.1     The  original  rule  was  promulgated  Dec. 

term,  1869.2 

If  the  court  of  claims  refuse  to  find  a  material  fact  the  proper  remedy 
is  to  take  an  exception  which  will  then  be  reviewed  on  appeal.  3  And  if  the 
finding  is  material  the  case  will  be  sent  back  with  directions  to  find  such 
facts.*  But  failure  of  the  court  to  find  a  fact  as  party  alleges  it  to  be,  does 
not  justify  bringing  all  evidence  on  that  subject  before  the  Supreme  Court.  5 
The  appellate  court  will  not  direct  the  lower  court  what  to  find  or  how  to 
find  it.  6  The  ultimate  finding  of  the  Court  of  Claims  is  held  to  be  con- 
clusive.' 

§  1940.     Statement  or  findings  by  Territorial  courts. 

On  appeal  from  the  Territories  the  review  is  based  upon  a  state- 
ment of  the  facts  of  the  case  in  the  nature  of  a  special  verdict,  which 
the  court  from  which  the  appeal  is  taken,  is  required  to  make, 
and  upon  rulings  on  the  admission  or  rejection  of  evidence  when 
excepted  to  and  transmitted  with  the  transcript.9 
Author's  section. 

This  ia  well  settled.!"  The  matter  of  findings  by  Territorial  courts  is 
considered  elsewhere.9 

§  1941.    Extensions  of  time  on  admiralty  appeals  in  2nd  and  9th 
circuits. 

The  time  specified  in  the  foregoing  Rules  [i.  e.  the  admiralty 
rules  in  the  second  and  ninth  circuits11]  for  any  proceeding  may  be 
extended  by  order  of  a  judge  of  this  court. 

Rule  17  in  second  circuit  and  rule  12  in  ninth  circuit. 

197  U.  S.  vm.  6United  States  v.  Adams,  9  Wall. 

29  Wall.  vn.  m>   19  L-   ed-   808- 

ott  ■,  j'cu  i  » j  n  tit  u         'Collier  v.  United  States,  173  U. 

■United  States  v   Adams,  9  Wall.    g   80  43  L     d  621   19  g        ct  R 

661,  19  L.  ed.  808;  Lawrence  v.  Unit-    oca 

ed  States,  8  Ct.  CI.  252.  d^gee  post;  §  1961. 

4Mahan  v.  United  States,  14  Wall.  lONational,  etc.  Bk.  v.  First  Nat. 
109,  20  L.  ed.  764.  Bk.  203  U.  S.  ,  51  L.  ed.  , 

BMahan  v.  United  States,  14  Wall.    (adv.  op.  p.  79.) 
112,  20  L.  ed.  764.  uSee  appendix. 
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CHAPTEE  59. 

PERFECTING  APPEAL— RECORD  AND  DOCKETING. 

§  1950.  Return  day  and  service  of  citation  on  appeal  or  error  to  Supreme 
Court. 

§  1951.  — longer  time  on  appeal  from  certain  Western  states,  Hawaii, 
Porto  Rico  and  the  Philippines. 

§  1952.  Return  day  and  service  on  appeal  or  error  to  circuit  court  of 
appeals. 

§  1953.    What  papers  must  be  returned  with  writ  of  error. 

§  1954.    Record,  assignments  and  all  proceedings  to  be  transmitted. 

§  1955.    — rule  in  circuit  courts  of  appeal. 

§  1956.  General  rules  as  to  preparation  of  transcripts  in  equity,  ad- 
miralty and  at  law. 

§  1957.     Transmission  and  docketing  in  capital  cases. 

§  1958.    Final  record  in  equity  and  admiralty  causes. 

§  1959.    What  to  be  transmitted  on  appeal  ir  equity  and  admiralty. 

§  1960.    Records  on  appeal  from  court  of  claims. 

§  1961.    What  to  be  transmitted  to  Supreme  Court  from  Territorial  courts. 

§  1962.    — from  circuit  court  of  appeals  when  question  certified  up. 

§  1963.    Record  in  admiralty  on  appeal  to  circuit  court  of  appeals. 

§  1964.    — rule  of  second  and  ninth  circuits  as  to  apostles  on  appeal. 

§  1965.    — other  papers  omitted  unless  specially  ordered. 

§  1966.    — apostles  restricted  on  special  appeals. 

§  1967.    — filing  and  certification  thereof. 

§  1968.    — mandamus  to  compel  return  of  apostles. 

§  1969.    Opinions  to  be  annexed  to  record. 

§  1970.    Original  papers  received  in  Supreme  Court  on  appeal. 

§  1971.    — rule  in  circuit  court  of  appeals. 

§  1972.    General  instructions  as  to  docketing  and  printing  record. 

§  1973.    Docketing  in  supreme  court — dismissal  for  failure. 

§  1974.    — rule  in  circuit  court  of  appeals. 

§  1975.    Right  of  opposite  party  to  docket  and  file  record  in  supreme  court. 

§  1976.    — rule  in  circuit  court  of  appeals. 

§  1977.    Docketing  admiralty  cases  in  second  circuit. 

§  1978.    Appearance  of  counsel  entered  when  transcript  filed. 

§  1979.    Undertaking  for  clerk's  fees  upon  docketing  and  filing  record. 

§  1980.    — rule  in  circuit  court  of  appeals. 

§  1981.    Attachment  to  compel  payment  of  supreme  court  clerk's  fees. 

§  1982.    — rule  in  circuit  court  of  appeals. 
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§  1983.    — fees  to  be  paid  before  record  transmitted  to  supreme  court. 

§  1984.    Form  and  size  of  printed  records  in  supreme  court. 

§  1985.    — in  circuit  courts  of  appeal. 

§  1986.  Printing  record  in  Supreme  Court — costs,  payment  and  dismissal 
for  want  thereof. 

§  1987.    — number  of  copies  to  be  printed. 

§  1988.    — tTanscript  to  printer — copies  of  original  papers. 

§  1989.    — clerk  to  supervise  printing  and  distribution. 

§  1990.    — surplus  and  deficiency  of  cost  to  be  paid  or  refunded. 

§  1991.  — statement  of  errors  and  portions  of  record  relied  on,  and  print- 
ing same — penalty  for  omitting. 

|  1992.  — 'foregoing  rules  apply  to  appeals  direct  from  circuit  and  district 
courts.  m 

§  1993.  Copies  of  records,  briefs,  etc.  to  be  preserved  by  clerk  in  circuit 
courts  of  appeals. 

§  1994.     Printing  of  record  in  circuit  courts  of  appeal,  various  provisions. 

§  1995.     Translations,  how  supplied. 

§  1996.  Printing  new  appeals  and  testimony  in  admiralty  appeals  in 
second  and  ninth  circuits. 

§  1997.     Certiorari  for  diminution  of  record. 

§  1998.     One  record  sufficient  where  both  parties  appeal. 

§  1950.     Return  day  and  service  of  citation  on  appeal  or  error  to 
Supreme  Court. 

All  appeals,  writs  of  error,  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citations, 
whether  the  return  day  fall  in  vacation  or  in  term-time,  and  be 
served  before  the  return  day. 

Fifth  paragraph  of  Supreme  Court  rule  8,  as  amended  Oct.  term,  1890,1 

Under  the  above  rule  the  writ  should  be  returned  not  exceeding  thirty 
days  from  the  signing  of  the  citation.  It  is  held  however,  that  the  return 
of  a  writ,  one  day  after  it  was  made  returnable  is  not  grounds  for  dis- 
missal.2 The  procedure  respecting  the  issuance  and  service  of  the  citation 
is  discussed  in  previous  sections.  3  A  writ  of  error  may  be  served  by 
lodging  a  copy  thereof  for  the  adverse  party,  with  the  clerk  of  the  court, 
to  which  it  is  directed.*  This  must  be  done  in  order  that  the  writ. 
operate  as  a  supersedeas.5  Service  may,  however,  be  effected  by  personal- 
ly serving  the  writ  on  the  adverse  party  as  is  ordinarily  the  case  in  the 
service  of  any  process,6  and  it  is  sometimes  effected  by  an  acceptance  or 

H37  U.  S.  710.  ed.  588;  Davidson  v.  Lanier,  4  Wall. 

2Altenberg  v.  Grant,  83  Fed.  981,    447,  18  L.  ed.  377. 
28  C.  C.  A.  244.  BPost,  §  2012. 

3See  ante,  §  1913,  et  seq.  eMcCarley  v.  McGhee,  108  Fed.  497. 

<Wood  v.  Lide,  4  Cranch,  181,  2  L. 
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acknowledgment  of  service  by  the  counsel  for  the  defendant  in  error.7 
The  writ  must  be  served  before  it  is  returned,  s 

§  1951.  — longer  time  on  appeal  from  certain  western  States, 
Hawaii,  Porto  Rico  and  the  Philippines. 

In  all  cases  where  the  period,  of  thirty  days  is  mentioned  in  rule  8 
it  shall  be  extended  to  sixty  days  in  writs  of  error  and  appeals  from 
California,  Oregon,  Nevada,  Washington,  New  Mexico,  Utah,  Ari- 
zona, Montana,  Wyoming,  North  Dakota,  South  Dakota,  Alaska, 
Idaho,  Hawaii  and  Porto  Rico,  and  to  one  hundred  and  twenty, 
days  from  the  Philippine  Islands. 

4th  paragraph  Rule  9,  as  amended  Jan.  29,  1906.10 

Since  the  only  case  where  the  period  of  thirty  days  is  mentioned  in  Rule 
8  of  the  Supreme  Court  is  in  paragraph  5  of  that  rule,  providing  for  the 
time  of  the  return  of  appeals,  writs  of  error  and  citations,  it  follows  that 
the  only  effect  of  the  above  section  is  to  enlarge  the  time  for  the  return 
of  writs  of  error  and  appeals  from  courts  in  the  States  above  mentioned,  to 
the  Supreme  Court.  The  failure  to  comply  with  the  above  rule,  however, 
is  not  fatal  to  the  appeal  and  hence  the  fact  that  a  citation  was  made  re- 
turnable more  than  sixty  days  from  its  issuance  is  no  ground  for  dis- 
missal.! 1 

§  1952.    Return  day  and  service  on  appeal  or  error  to  circuit 
court  of  appeals. 
The  rule  of  different  circuit  courts  of  appeals  as  to  return  day 
and  service  of  citations™  is  exactly  the  same  as  paragraph  5  of  the 
8th  Supreme  Court  rule,13  except  in  the  fifth, w  seventh,1*3  eighth[0] 
and  ninth [a:l  circuits.     In  the  eighth  the  return  day  is  sixty  days 
from  the  issuance  of  the  writ.     The  exact  provisions  in  these  four 
circuits  are  given  in  the  note. 
Author's  section. 

[a]    Rule  in  circuit  court  of  appeals  for  fifth  circuit. 

"All  appeals,  writs  of  error  and  citations  must  be  made  returnable  and 
the  transcript  filed  in  the  clerk's  office  at  New  Orleans  not  exceeding  thir- 
ty days  from  the  day  of  signing  the  citation,  whether  the  return  day  fall 
in  vacation  or  in  term  time,  and  be  served  before  the  return  day.  Pro- 
vided, however,  that  appeals  taken  from  interlocutory  decrees  under  the 

'MeCarley   v.   McGhee,    108    Fed.    ed.  588;  City  of  Washington  v.  Den- 
497;  see  United  States  Nat.  Bank  v.    nison,  6  Wall.  496,  18  L.  ed.  863. 
First  Nat.  Bank,  79  Fed.  296,  24  C.        10200  U.  S.  626. 
C.  C.  A.  597.  iiShute  v.  Keyser,  149  U.  S.  650, 

sWood  v.  Lide,  4  Cranch,  181,  2  L.    37  L.  ed.  884,  13  Sup.  Ct.  Rep.  960. 

13 Ante,  §  1950. 
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seventh  section  of  the  act  entitled,  "An  act  to  establish  circuit  courts  of 
appeal,  and  define  and  regulate  in  certain  cases  the  jurisdiction  of  the 
courts  of  the  United  States  and  for  other  purposes,"  approved  March  3, 
1891,  as  said  seventh  section  is  amended  by  act  approved  February  18, 
1895,  shall  be  made  returnable  not  exceeding  ten  days  from  the  day  of  tak- 
ing the  same."  Paragraph  5  of  rule  14  of  circuit  court  of  appeals  for  fifth 
circuit  as  amended  Jan.  12,  1905. 

[b]    Rule  in  seventh  circuit. 

"All  appeals,  writs  of  error,  and  citations  must  be  made  returnable  not 
exceeding  thirty  days  from  the  date  on  which  the  appeal  is  allowed,  the 
writ  of  error  issued,  or  the  citation  signed,  whether  the  return  day  fall  in 
vacation  or  in  term  time,  and  be  served  before  the  return  day."  Paragraph 
5,  rule  14  of  circuit  court  of  appeals  for  seventh  circuit,  as  amended  March 
29,  1894.  There  is  no  rule  in  the  seventh  circuit  requiring  the  citation  to 
be  returnable  to  or  before  the  next  ensuing  term  of  the  circuit  court  of  ap- 

1.14 


[c]  Rule  in  eighth  circuit. 

"All  appeals,  writs  of  error,  and  citations  must  be  made  returnable  not 
exceeding  sixty  days  from  the  day  of  signing  the  citation,  whether  the  re- 
turn day  fall  in  vacation  or  in  term  time,  and  be  served  before  the  return 
day."  5th  Paragraph  of  rule  14  of  circuit  court  of  appeals  for  eighth  cir- 
cuit. Where  the  citation  is  made  returnable  sixty  days  after  its  date,  and 
the  writ  of  error  on  a  day  named  which  is  less  than  sixty  days  therefrom, 
it  will  be  presumed  that  the  fixing  of  the  latter  day  was  an  oversight  and 
the  appeal  will  not  be  dismissed  where  the  record  was  filed  thereafter,  but 
within  sixty  days  although  the  rules  require  that  the  record  be  filed  "by 
or  before  the  return  day."i5 

[d]  Rule  in  ninth  circuit. 

•'All  appeals,  writs  of  error,  and  citations  must  be  made  returnable  at 
San  Francisco,  California,  not  exceeding  thirty  days  from  the  day  of  sign- 
ing the  citation,  whether  the  return  day  fall  in  vacation  or  in  term  time, 
and  be  served  before  the  return  day.'7  Paragraph  5  of  circuit  court  of  ap- 
peals for  the  ninth  circuit  as  amended  Oct.  20,  1899. 

[e]  Rule  as  to  return  of  appeals,  writs  of  error,  and  citations  merely  di- 

rectory. 
The  time  for  return  of  writs  of  errors  and  citations  above  prescribed  is 
directory  and  not  jurisdictional.    Hence  an  appeal  will  not  be  dismissed  for 
noncompliance,  where  the  appellee  has  appeared  and  no  injury  has  resulted 

^Farmers  etc.  Co.  v.  Chicago  etc.  lsMcCIellan  v.  Pyeatt,  49  Fed.  259, 
R.  Co.  73  Fed.  314,  19  C.  C.  A.  477.        1  C.  C.  A.  241,  post,  §  1974  (Rule  16). 
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from  failure  to  comply  with  rule.!'    Ordinarily,  however,  this  rule  and  rule 
16  as  to  filing  of  record, 1 8  should  be  strictly  observed. is 

§  1953.     What  papers  must  be  returned  with  writ  of  error. 

There  shall  be  annexed  to  and  returned  with  any  writ  of  error  for 

the  removal  of  a  cause,  at  the  day  and  place  therein  mentioned,  an 

authenticated  transcript  of  the  record, [a]  an  assignment  of  errors, [b]' 

and  a  prayer  for  reversal, tc]  with  a  citation  to  the  adverse  party. [dl 

R.  S.  §  997,  U.S.  Comp.  Stat.  1901,  p.  712. 

[a]  Writ  of  error  to  be  returned  with  transcript  of  record. 

The  original  writ  of  error  should  be  returned  to  the  appellate  court  at- 
tached to  the  transoript.i  But  failure  to  attach  the  writ  is  not  a,  fatal  de- 
fect and  the  attachment  may  be  made  in  the  appellate  oourt.z  The  de- 
struction of  the  original  writ  will  excuse  its  return,  if  a  copy  thereof  be 
annexed  to  the  record,  with  affidavit  showing  the  destruction.3  So  also 
where  by  mistake  a  copy  of  the  writ  was  annexed  to  the  transcript  instead 
of  the  original,  on  production  of  the  original  with  the  citation,  and 
acknowledgment  of  service  thereon  both  certified  by  the  clerk,  they  may 
be  made  or  recognized  as  part  of  the  record.*  A  complete  record  should 
also  be  returned  to  the  appellate  court.5 

[b]  —  assignment  of  errors. 

The  formal  requisites  of  assignments  of  error,  and  the  necessity  for  the 
filing  of  such  assignments  in  the  trial  court  are  discussed  in  previous  Code 
sections.  6  Under  the  above  provision  the  assignments  must  be  returned  to 
the  appellate  court  with  the  transcript  of  record  and  writ.  And  when  no 
such  return  is  made  and  no  counsel  has  appeared  for  the  plaintiffs  in  er- 
ror but  the  case  is  submitted  on  briefs  without  any  specification  of  errors 
as  required  by  Rule  21  of  the  Supreme  Court,?  the  judgment  will  be  af- 
firmed for  want  of  due  proseeution.8  A  plain  error  may,  however,  be  no- 
ticed by  the  appellate  court  although  not  assigned  and  annexed  to  the 
transcript   as    herein  provided.  9      But   where   there   is   no   assignment   or 

"Love    v.    Busch,    142    Fed.    429,  Rep.  642;   Gregory  v.  Pike,  64  Fed. 

(C.  C.  A.).  415,  12  C.  C.  A.  204. 

isPost,  §  1974.  6See  ante,  §§  1920,  1821. 

i "Chamberlain  etc.  Co.  v.  Coal  Co.        ?See  ante,  §  1920. 
126  Fed.  165,  61  C.  C.  A.  109.  sDugger  v.  Tayloe,  121  U.  S.  286, 

iMassina  v.  Cavazos,  6  Wall.  357,  30  L.  ed.  946,  7  Sup.  Ct.  Rep.  895. 
18  L.  ed.  810.  9U.  S.  v.  Pena.  175  U.  S.  500,  44 

2Cotter  v.  Alabama  etc.  R.  Co.  61  L.   ed.  251,  20   Sup.    Ct.    Rep.    165; 

Fed.  747,  10  C.  C.  A.  35.  School  District  v.  Hall,  106  U.  S.  428, 

3Massina  v.  Cavazos,  6  Wall.  357,  27  L.  ed.  237,  1  Sup.  Ct.  Rep.  417; 

18  L.  ed.  810.  Farrar  v.   Churchill,   135  U.  S.  609, 

<Burnham  v.  Railway  Co.  87  Fed.  34  L.  ed.  246,  10  Sup.  Ct.  Rep.  771 ; 

168,  30  C.  C.  A.  594.  Worlds  etc.,   Exposition    v.   France, 

BKeene  v.  Whittaker,  13  Pet.  459,  91    Fed.   64,   33    C.   C.   A.   333.    See 

10  L.  ed.  246;  Redfield  v.  Parks,  130  ante,  §  1931.  [g]. 
U.  S.  623,  32  L.  ed.  1053,  9  Sup.  Ct. 
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specification  or  errors  and  no  plain  error,  that  the  court  may  notice,  the 
writ  must  be  dismissed.!  o 

£c]    Prayer  for  reversal. 

Omission  of  a  prayer  for  reversal  is  so  far  a  technical  defect  that  the  as- 
signment of  errors  may  be  corrected  by  adding  it.n  A  prayer  in  the  pe- 
tition for  a  writ  of  error  that  the  writ  may  be  issued  "for  the  correction 
of  errors  so  complained  of,"  is  a  prayer  for  reversal  within  the  meaning  of 
the  section.12 

{d]     Citation. 

An  early  case  held  that  the  citation  was  not  necessarily  a  part  of  the 
record,i3  but  it  is  now  required  by  R.  S.  §  997,  to  be  transmitted  with  it. 
The  petition  for  allowance  of  the  wrifis  no  part  of  the  record.n 

§  1954.     Record,   assignments  and  all  proceedings  to  be  trans- 
mitted. 

The  clerk  of  the  court  to  which  any  writ  of  error  may  be*  directed 
shall  make  return  of  the  same  by  transmitting  a  true  copy  of  the 
record/8-3"10  and  of  the  assignment  of  errors,  and  of  all  proceedings 
in  the  case,  under  his  hand  and  the  seal  of  the  court. [s:l 

Paragraph  1  of  Supreme  Court  Rule  8,  as  revised  Jan.  4,  1884. 

[a]     Contents  of  record  in  general. 

No  strict  rule  can  be  laid  down  as  to  what  the  record  shall  or  shall  not 
contain  and  the  fifty-second  admiralty  rule)  6  has  been  suggested  as  a, 
guide.  The  circuit  court  of  appeals  for  the  seventh  circuit  sanctions  the 
practice  of  requiring  the  counsel  for  the  appellant  or  plaintiff  in  error  to 
file  a  praecipe  stating  what  the  record  shall  contain  so  that  the  clerk  may 
know  what  to  include  therein.  17  Irrelevant  and  useless  matter  which  tends 
only  to  increase  the  cost  of  the  suit  should  be  eliminated  and  the  case 
should  be  presented  fairly  and  intelligently.is  Hence,  the  appellate  court 
may  refuse  to  consider  it  where  the  record  is  so  confused  as  to  be  almost 
unintelligible.!  9     But  the  court  is  not  inclined  to  be  over  technical  in  its 

lORowe  v.  Phelps,  152  TJ.  S.  87,  38        i6Raihv.iv  Co.  v.  Stewart,  95  TJ.  S. 

L.  ed.  305,  14  Sup.  Ct.  Rep.  632.  284,  24  L.  e'd.  433;  see  appendix. 

nSpringfield  etc.  Co.  v.  Attica,  85        "Burnham  v.  North   Chicago  etc. 

Ted.  387,  29  C.  C.  A.  214;  McClellan  Ry.  87  Fed.  168,  30  C.  C.  A.  596. 
v.  Pyeatt,  49  Fed.  259,  1  C.  C.  A.  241.        lSBurnham  v.   North  Chicago  etc. 

izSpringfield  etc.  Co.  v.  Attica,  85  Ry,  87  Fed.  168,  30    C.    C.    A.    595; 

Fed.  387,  29  C.  C.  A.  214.  Railway  Co.  v.  Stewart,  95  U.  S.  284, 

i3lnnerarity  v.  Byrne,  5  How.  295,  24  L.  ed.  431 ;  Ball  v.  Socket  etc.  Co. 

12  L.  ed.  159;  see  Hudgins  v.  Kemp,  v.  Kraetzer,  150  U.  S.  118,  37  L.  ed. 

18  How.  530,  15  L.  ed.  511.  1021,  14  Sup.  Ct.  Rep.  48. 

"Manning   v.    French,    133   U.    S.        isSee  Clark  v.  Fredericks,  105  U. 

193,  33  L.  ed.  582,  10  Sup.  Ct.  Rep.  S.  5,  26  L.  ed.  938. 
258;  Beeper  v.  Texas,  139  U.  S.  467, 
35  L.  ed.  225,  11  Sup.  Ct.  Rep.  577. 
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construction  20  and  will  endeavor  to  determine  the  case  on  its  merits  with- 
out a  consideration  of  immaterial  points  which  have  been  submitted  as 
error,  i    An  incomplete  record  may  be  remedied  by  certiorari  2 

[b]  Must  be  complete — jurisdictional  facts. 

Since  nothing  can  be  considered  on  a  writ  of  error  except  what  appears, 
on  the  record*  the  record  should  be  complete.  5  Hence  where  a  complaint 
and  answers  were  filed  in  the  lower  court,  they  are  necessary  to  a  hearing 
on  appeal  and  unless  they  are  contained  in  the  record  the  case  cannot  be 
heard.  6  So  also  a,  record  is  insufficient  which  contains  merely  an  agreed 
statement  of  facts  and  the  judgment  without  setting  forth  the  proceeding* 
of  the  lower  court.'  There  being  no  presumption  as  to  jurisdiction,  juris- 
dictional facts  must  affirmatively  appear  on  the  record  or  the  case  will  be 
dismissed,  s 

[c]  What  evidence  included. 

Evidence  is  not  considered  in  the  appellate  court  unless  it  is  part  of  the 
recordm  and  whether  written  or  oral,  or  whether  given  to  the  court  or 
jury,  it  does  not  become  part  of  the  record  unless  made  so  by  some  reg- 
ular proceeding  at  the  term  of  the  trial,  usually  by  a  bill  of  exceptions, 
agreed  statement  of  facts,  or  a  special  finding  in  the  nature  of  a  special 
verdict.il  In  early  practice  matters  of  evidence  might  be  made  a  part  of 
the  record  so  as  to  be  re-examined  by  the  appellate  court,  by  a  demurrer 
to  evidence,!  2  but  this  mode  is  now  seldom  or  never  adopted.i3  There- 
fore evidence,  such  as  affidavits  or  depositions,  does  not  become  a.  part 
of  the  record  unless  made  so,  even  though  it  appears  in  the  transcript  ;l* 

2  0Dunlap    v.    Northeastern   R.    R.  246;  Ex  parte  Smith,  94  U.  S.  455,  24 

130  U.  S.  653,  32  L.  ed.  1058,  9  Sup.  L.  ed.  165;  Huntington  v.  Saunders, 

Ct.  Rep.  647.  163  U.  S.  321,  41  L.  ed.  174,  16  Sup. 

iSee  Randow  v.  Toby,  11  How.  521,  Ct.  Rep.  1120. 
13  L.  ed.  784.  lOLeland  v.  Wilkinson,  6  Pet.  319, 

2See  post,  §  1997.  8  L.  ed.    412;    see    also    Hartog    v. 

^Suydam  v.  Williamson,  20  How.  Memory,  116  U.  S.  591,  29  L.  ed.  725, 

427,  15  L.  ed.  978;  Arthurs  v.  Hart,  6  Sup.  Ct.  Rep.  521. 
17  How.  6,   15  L.  ed.   30;    Storm  v.        uSuydam  v.  Williamson,  20  How. 

United  States,  94  U.  S.  76,  24  L.  ed.  433,  15  L.  ed.  978 ;  Baltimore  etc  R. 

42;  Claasen  v.  United  States,  142  U.  R.  v.  Trustees,  91  U.  S.  130,  23  L.  ed. 

S.  140,  35  L.  ed.  966,  12  Sup.  Ct.  Rep.  260;  England  v.  Gebhardt,  112  U.  S. 

169.  505,  28  L.  ed.  812,  5  Sup.  Ct.  Rep. 

BGregory  v.  Pike,  64  Fed.  415,  12  C.  287;  Storm  v.  United  States,  94  U.  S. 

C.  A.  204;  Redfield  v.  Parks,  130  U.  S.  81,  24  L.  ed.  44. 
624,  32  L.  ed.  1053,  9  Sup.  Ct.  Rep.       i2See  ante,  §  918. 
642.  i3Baltimore  etc.  R.  R.  v.  Trustees, 

6Redfield  v.  Parks,  130  U.  S.  625,  91  U.  S.  130,,  23  L.  ed.  261. 
32  L.  ed.  1053,  9  Sup.  Ct.  Rep.  642.  i*Evans  v.  Stettnisch,    149   U.    S. 

7Keene  v.  Whittaker,  13  Pet.  459,  605,  37  L.  ed.  866,  13  Sup.  Ct.  Rep. 

10  L.  ed.  246 ;  Curtis  v.  Petitpain,  18  931 ;  Stewart  v.  Wyoming  etc.  Co.  128 

How.  109,  15  L.  ed.  280.  U.  S.  383,  32  L.  ed.  439,  9  Sup.  Ct. 

8Sullivan     v.     Fulton     Steamboat  Rep.    101;    Baltimore   etc.   R.   R.   v. 

Co.  6  Wheat.  451,  5  L.  ed.  302;  Keene  Trustees,  91  U.  S.  130,  23  L.  ed.  261. 
v.  Whittaker,  13  Pet.  459,  10  L.  ed. 
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and  the  same  is  true  of  rulings  of  the  court  upon  admission  or  rejection  of 
evidence  or  instructions  to  the  jury.15 

[d]  —  opinion  of  trial  court  whether  part  of  record. 

It  is  held  that  the  opinion  of  the  trial  court  constitutes  no  part  of  the 
record  in  the  appellate  court,i6  although  required  by  a,  court  rule  to  be 
annexed  to  and  transmitted  with  it.1'  On  error  to  State  courts  if  by  the 
State  practice,  the  opinion  of  the  State  justice  is  required  to  be  filed  and 
spread  upon  the  record,  such  opinion  is  examinable  by  the  Supreme  Court 
in  order  to  ascertain  the  question  decided.18  A  certificate  of  a,  judge  of 
the  State  court  that  a  Federal  question  was  presented  while  entitled  to 
great  respect  if  intended  to  make  more  certain  and  specific  what  is 
too  general  in  the  record,i9  is  not  properly  a  part  of  the  record  and  is  in- 
sufficient in  itself  to  give  the  appellat%  court  jurisdiction.20  On  error  to 
a  lower  Federal  court  the  opinion  .below  has  been  deemed  part  of 
the  record  where  the  question  in  dispute  was  not  whether  the  trial  court 
erred  in  its  decision,  but  whether  a  certain  matter  was  or  was  not  decided.! 
But  the  appellate  court  cannot  refer  to  the  opinion  of  the  court  below  for 
the  purpose  of  eking  out  controlling  or  modifying  the  scope  of  the  find- 
ings of  that  court.2 

[e]  —  papers  on  file  as  part  of  record — clerk's  certificate. 

The  fact  that  a  paper  is  found  among  the  files  of  a  cause  does  not  of 
itself  constitute  it  a  part  of  the  record.  If  not  a  part  of  the  pleadings  or 
process,  it  must  be  made  a  part  of  the  record  by  bill  of  exceptions  or  its 
equivalent.  3     Hence,  a  paper  giving  all  the  evidence  as  it  was  introduced, 

"Storm  v.  United  States,  94  U.  S.  39,  20  L.  ed.  49;   Brown  v.  Atwell, 

81,  24  L.  ed.  45.  92  U.  S.  330,  23  L.  ed.  513. 

"England  v.  Gebhardt,  112  U.  S.  2  0Home    for    Incurables    v.    New 

506,  28  I/,  ed.  811,  5  Sup.   Ct.  Rep.  York,  187  TT.   S.  158,  47  L.  ed.  119, 

287;   City  of  Mobile    v.    Eslava,    16  23     Sup.    Ct.    Rep.    84;     Powell    v. 

Pet.  246,  10  L.  ed.  948.  BTunswick  Co.  150  U.  S.  439,  37  L. 

"See  post,  §  1969.  ed.  1136,  14  Sup.  Ct.  Rep.  166;  New 

isAdams  Co.  v.  Burlington  R.  R.  port  Light  Co.  v.   Newport,  151   U. 

112  U.  S.  129,  28  L.  ed.  680,  5  Sup.  S.  537,  38  L.  ed.  263,  14  Sup.  Ct.  Rep. 

Ct.  Rep.  80;   Gross  v.  United  States  429;  Yazoo  etc.  R.  R.  v.  Adams,  180 

Mortgage  Co.  108  U.  S.  486,  27  L.  ed.  U.  S.  47,  45  L.  ed.  418,  21  Sup.  Ct. 

795,   2   Sup.    Ct.    Rep.    940;    Phila-  Rep.  256;  Felix  v.  Scharnweber,  125 

delphia  etc.  Ass'n.  v.  New  York,  119  U.  S.  59,  31  L.  ed.  689,  8  Sup.  Ct. 

U.  S.  116,  30  L.  ed.  346,  7  Sup.  Ct.  Rep.  759. 

Rep.   Ill;   Kreiger,  v.   Shelby  R.  R.  lUnited  States  v.  St.  Anthony  R. 

125  U.  S.  44,  31  L.  ed.  678,  8  Sup.  Ct.  Co.  114  Fed.  722,  52  C.  C.  A.  534. 

Rep.  755;  Egan  v.  Hart,  165  U.   S.  2Stone  v.  United  States,  164  U.  S. 

190,  41  L.  ed.  681,  17  Sup.  Ct.  Rep.  380,  17  Sup.  Ct.  Rep.  71,  41  L.  ed.  477. 

301;   Thompson  v.  Maxwell  etc.   Co.  3Sargeant  v.  State  Bank,  12  How. 

168  U.  S.  456,  42  L.  ed.  541,  18  Sup.  385,  13  L.  ed.  1034;  Rio  Grande  etc. 

Ct.  Rep.  123;  Castillo  v.  McConnico,  Co.  v.  Gildersleeve,  174  U.  S.  608,  43 

168  U.  S.  677,  42  L.  ed.  624,  18  Sup.  L.   ed.   1106,  19  Sup.   Ct.  Rep.  761; 

Ct.  Rep.  231;  Land  &  Water  Co.  v.  England  v.  Gebhardt,  112  U.  S.  502, 

San  Jose  etc.  Co.  189  U.  S.  180,  47  28  L.  ed.  811,  5  Sup.  Ct.  Rep.  287; 

L.  ed.  768,  23  Sup.  Ct.  Rep.  489.  Russell  v.  Ely,  2  Black,  581,  17  L. 

isParmelee  v.  Lawrence,  11  Wall.  ed.  258. 
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which  is  not  a  bill  of  exceptions,  an  agreed  statement  of  facts,  or  a  special 
verdict  or  finding  of  facts,  is  not  a  part  of  the  record  and  must  be  disre- 
garded;* and  the  fact  that  it  was  certified  to  by  the  clerk  is  immaterial.  5 
While  certificates  of  the  clerk  below  are  inadmissible  to  impeach  the 
record6  yet  such  a  certificate,  subsequent  to  his  usual  return  to  the  writ, 
will  serve  to  make  an  additional  order  a  part  of  the  record.?  The  original 
petition  where  one  is  made,  is  properly  a  part  thereof.' 

[f  ]  —  bill  of  exceptions  or  its  equivalent. 

The  essentials  of  a  bill  of  exceptions  have  been  discussed  in  a  previous 
section.io  While  unknown  in  equity,!!  »  bill  of  exceptions  or  its  equiva- 
lent is  necessary  upon  a  writ  of  error,  in  order  to  bring  before  the  appel- 
late court,  the  facts  of  the  case,!  2  the  rulings  of  the  lower  court  in  ad- 
mitting or  rejecting  evidence  and  the  instructions  given  or  refused.!  3 
Where  there  is  no  dispute  in  regard  to  the  facts  and  hence  no  necessity 
for  any  ruling  of  the  court  in  admitting  or  rejecting  evidence,  the  purpose 
of  a  bill  of  exceptions  may  be  accomplished  by  an  agreed  statement  of 
facts,  put  upon  the  record,  and  the  questions  of  law  arising  thereon  may  be 
re-examined  by  the  appellate  court.!*  So  also  where  the  facts  of  the  case 
have  been  found  by  special  verdict  the  decision  of  the  trial  court  in  favor 
of  the  plaintiff  or  defendant  under  the  facts  so  found  may  be  reviewed  on 
appeal,  and  the  sufficiency  of  the  special  verdict  examined.  15  But  the  bill 
of  exceptions  is  undoubtedly  the  safest  and  mose  comprehensive  method; 
and  where  the  facts  are  disputed  and  cannot  be  arranged  except  from  evi- 
dence admitted  under  the  ruling  of  the  court  as  to  its  admissibility,  it 
often  times  becomes  the  only  effectual  mode  by  which  all  the  rights  of  the 
complaining  party  may  be  preserved.!  6 

A  statement  of  facts  signed  by  both  parties  after  suing  out  a  writ  of 
error  is  no  part  of  the  record,  and  cannot  take  the  place  of  the  bill  of  ex- 
ceptions.! 8     So  also  a  statement  that  the  defendant  excepted  to  the  courts 

*Pomeroy  v.  State  Bank,  1  Wall.  izKearney  v.   Case,   12  Wall.  280, 

592,     17    L.     ed.    638;     Redfield    v.  20  L.  ed.  395. 

Ystalyfera  Iron  Co.  110  U.  S.  174.  28  isSuydam  v.  Williamson,  20  How. 

X,.  ed.   109,    3    Sup.    Ct.    Rep.    570;  435,  15  L.  ed.  982;  see  Worthington 

National  Bank  v.  Kennedy,  17  Wall.  v.  Mason,  101  U.  S.  152,  25  L.  ed.  848. 

19,  21  L.  ed.  554.  !4Stimpson  v.  Baltimore  etc.  R.  R. 

BFisher  v.  Cockerell,  5  Pet.  254,  8  10  How,   347,   13   L.   ed.   449;   U.  S. 

L.  ed.  114;  see  also  Duncan  v.  Atchi-  Eliason,  16  Pet.  291,  10  L.  ed.  970; 

son,  etc.  R.  Co.  72  Fed.  812,  19  C.  C.  Suydam  v.  Williamson,  20  How.  434, 

A.  202.  15  L.  ed.  981 ;  see  Norris  v.  Jackson, 

eHudgins  v.   Kemp,   18   How.   530,  9  Wall.  128,  19  L.  ed.  609. 

15  L.  ed.  511.  iBSuydam  v.  Williamson,  20  How. 

TCrandall  v.  Nevada,  6  Wall.   35,  434,   15  L.  ed.  981;   Norris  v.  Jaek- 

18  L.  ed.  745.  son,  9  Wall.  128,  19  L.  ed.  609. 

8  Mexican,  etc.  R.  Co.  v.  Pinkney,  isSuydam  v.  Williamson.  20  How. 

149  TJ.  S.  194,  37  L.  ed.  699,  13  Sup.  434,  15  L.  ed.  981. 

Ct.  Rep.  859.  isKearnev  v.   Case,   12  Wall.  280, 

lOSee  ante,  §  1922.  20  L.  ed.  395. 

HEx  parte  Story,  12  Pet.  339,  9 
Ii.  ed.  1108. 

1552 


Procedure]  TRANSMITTING   RECORD,   ETC.  §  1955 

charge  if  not  included  in  the  bill  of  exceptions,  will  not  be  considered.19 
All  matters  and  facts  stated  in  an  authenticated  bill  of  exceptions  are 
considered  as  brought  into  the  record  for  a  proper  purpose.  20 

[g]  —  authentication  of  record. 

The  record  is  authenticated  by  annexing  a  transcript  of  the  original  record 
to  the  writ  of  error  and  returning  it  under  the  seal  of  the  court  certified  by 
the  elerk.i  A  certification  that  the  transcript  sent  up  "is  a  true,  full  and 
perfect  copy  from  the  record  of  all  the  proceedings  in  the  suit"  is  sufficient.  2 
There  is  no  need  that  the  copy  be  signed  by  the  judge  it  being  sufficient  if 
signed  by  the  clerk,3  or  his  deputy.*  Where  the  clerk  fails  to  sign,  on  a 
motion  to  dismiss  for  such  failure  which  is  made  after  it  is  too  late  to  take 
a  new  appeal  or  writ  of  error,  the  court  max  allow  the  certificate  of  authenti- 
cation to  be  perfected  by  adding  the  signature.5  A  blank  form  of  certificate 
to  the  transcript  filed  without  seal  or  signature  of  the  clerk  is  insufficient6 
where  the  transcript  is  properly  sent  to  the  circuit  court  of  appeals  by  the 
clerk  of  the  lower  court  the  fact  that  he  certifies  on  the  writ,  that  he  "here- 
with transmits  to  the  Supreme  Court  of  the  United  States  a  duly  certified 
transcript"  is  an  immaterial  mistake.?  Since  the  appellate  court  obtains 
jurisdiction  on  the  filing  of  the  writ  of  error  in  the  lower  court  a  defect 
in  the  authentication  of  the  transcript  cannot  defeat  jurisdiction.8  The 
transcript  imports  absolute  verity  and  cannot  be  contradicted  by  outside 
evidence. » 

§  1955.  — rule  in  circuit  courts  of  appeal. 

In  all  save  the  third  and  ninth  circuits  the  rule  is  as  follows: 
"The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the 
record,  bill  of  exceptions,  assignment  of  errors,  and  all  proceedings 
in  the  case,  under  his  hand  and  the  seal  of  the  court.11  The  rule 
in  the  third  circuit  requires  that  the  clerk's  fee  shall  first  be  paid 

isStruthers  v.   Drexel,   122   U.   S.  8  L.  ed.  483;  see  Webster  v.  Eeid,  11 

491,  30  L.  ed.  1216,  7  Sup.  St.  Rep.  How.  437,  13  L.  ed.  761. 

1293.  iGarneau  v.  Dozier,  100  U.  S.  7,  25 

2  0Lecs  v.  United  States,  150  U.  S.  L.  ed.  536. 

482,  37  L.  ed.  1150,  14  Sup.  Ct.  Rep.  5Idaho    etc.    Improvement    Co.    v. 

163.  Bradbury,  132  U.   S.  509,  33  L.  ed. 

ikartin  v.  Hunter,  1  Wheat.  304,  4  433,  10  Sup.  Ct.  Eep.  177. 

L.  ed.  97;  see  Garaeau  v.  Dozier,  100  eBlitz  v.  Brown,   7   Wall.   693,   19 

U.  S.  7,  25  L.  ed.  536.  L.  ed.  280. 

ZMissouri,     etc.    Railroad    Co.    v.  7McClellan  v.  Pyeatt,  49  Fed.  259, 

Dinsmore,  108  U.  S.  31,  27  L.  ed.  640,  1  C.  C.  A.  242. 

2  Sup.  Ct.  Rep.  9;  see  Pennsylvania,  sBurnham   v.    North   Chicago    Ry. 

etc.   Co.  v.   Jacksonville  etc.   Ey.   55  Co.  87  Fed.  168,  30  C.  C.  A.  595. 

Fed.   131,   5   C.    C.   A.   53;    Jackson-  9In  re  McCall,   145  Fed.  898,    (C. 

ville   etc.   Ey.   Co.   v.   American   etc.  C.  A. ) . 

Co.  57  Fed.  66,  6  C.  C.  A.  253.  uParagraph  1  of  Rule  14,  see  90 

3Worcester  v.  Georgia,  6  Pet.  515,  Fed.  civ. 
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or .  tendered. M    In  the  ninth  circuit  the  opinion  or  opinions  below 
must  be  transmitted. cw 
Author's  section. 

[a]  —  in  third  circuit. 

The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed,  up- 
on being  paid  or  tendered  his  fees  therefor,  shall  make  a  return  of  the 
same  by  transmitting  a  true  copy  of  the  record,  bill  of  exceptions,  as- 
signment of  errors,  and  all  proceedings  in  the  case,  under  his  hand  and 
the  seal  of,  the  court.12, 

[b]  —  in  ninth  circuit. 

The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed  shall 
make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record, 
opinion  or  opinions  of  the  court,  bill  of  exceptions,  assignment  of  errors, 
and  all  proceedings  in  the  case,  under  his  hand  and  the  seal  of  the  court.u 

§  1956.  General  rules  as  to  preparation  of  transcripts  in  equity, 
admiralty  and  at  law. 
The  instructions  issued  by  the  clerk  of  the  circuit  court  of  ap- 
peals in  the  fourth  circuit,  already  quoted  from,15  are  of  genera! 
value  as  to  the  preparation  of  the  transcript,  and  what  it  should 
contain.ta>[b] 

Author's  section. 

[a]     Instructions  in  fourth  circuit. 

In  making  up  a  transcript  of  the  record  clerks  are  requested  to  make  a 
distinct  title  or  heading  to  each  paper  or  proceeding  copied  into  the  rec- 
ord, with  the  date  of  filing  the  same,  or  the  date  of  such  proceeding, 
and  to  write  upon  but  one  side  of  the  paper,  in  a  clear,  legible  hand ; 
and  a  complete  index  should  be  made  and  attached  to  the 
record,  at  the  beginning  of  it.  In  order  to  have  uniformity,  record 
should  be  commenced  with  the  style  and  the  term  of  the  court  at  which 
the  judgment  or  decree  is  entered,  after  the  following  form: 

The  United  States  of  America,  r-. 


District  of  ,  to  wit: 

At  a  circuit  (or  district)   court  of  the  United  States  for  the 


district  of  ,  begun  and  held  at  the  court  house  in  the  city  of 

on  the  first  Monday  of ,  being  the  — day 

of  the  same  month,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

Present:    The  Honorable . 


Circuit  Judge. 


i2Par.  1  of  Rule  14,  see  90  Fed  civ.        isAnte,  §  1913. 
uPar.  1  of  Rule  14,  see  90  Fed.  civ. 
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§  1956  [a] 


Judge  of  the 


-District  of 


Among  other  were  the  following  proceedings,  to  wit: 
A.  B.     )  In  Equity  (or) 

vs.       y  In  Admiralty   (or) 
C.  D.     |  At  Law. 

Bill  of  complaint   (or) 

Libel  (or) 

Declaration  (or  Complaint) 

Filed,  - — -—^—190—  (date  of  filing) 
(Copy  same,  with  indorsements,  and  any  accompanying  papers  and  ex- 
hibits, and  so  on  with  every  paper  or  proceeding  in  the  case.)  Every 
paper  or  proceeding  should  have  a  distinct  heading  or  title  of  what  it  is 
that  follows  under  it,  and  the  date  of  the  filing  of  the  paper  or  of  the  pro- 
ceeding. A  complete  record,  as  require* by  rule  14,  must  be  made  in  all 
cases,  (for  record  in  admiralty  cases,  see  section  6  oi  that  rule;)  but  as  to 
the  general  order  of  making  up  a  record,  the  following  examples  are  given: 


In  equity. 

1.  Style  of  court  as 
above. 

2.  Bill  of  complaint, 
etc. 

3.  Process. 

4.  Marshal's,  return. 

5.  Answer. 

6.  Replication. 

7.  Testimony  and  ex- 
hibits for  complainant. 

8.  Testimony  and  ex- 
hibits for  defendant. 

9.  Testimony  and  ex- 
hibits in  rebuttal  (if 
any). 

10.  Opinion. 

11.  Decree. 

12.  Petition  for  ap- 
peal. 

13.  Assignment  of  er- 
rors. 

14.  Appeal  bond  and 
approval. 

15.  Order  allowing 
appeal. 

16.  Citation. 

17.  Clerk's  certificate. 


In  admiralty. 

1.  Style  of  court. 

2.  Libel. 

3.  Process. 

4.  Marshal's    return. 

5.  Claim. 

6.  Stipulation. 

7.  Answer. 

8.  Testimony  and  ex- 
hibits for  libelant. 

9.  Testimony  and  ex- 
hibits for  respondent. 

10.  Testimony  and 
exhibits  in  rebuttal-  (if 
any). 

11.  Opinion. 

12.  Decree. 

13.  Petition  for  ap- 
peal. 

14.  Assignment  of  er- 
rors. 

15.  Appeal  bond  and 
approval. 

16.  Order  allowing 
appeal. 

17.  Citation. 

18.  Clerk's  certificate. 


At  law. 

1.  Style  of  court. 

2.  Declaration. 

3.  Process. 

4.  Marshal's  return. 

5.  Plea   or   demurrer, 
etc. 

6.  Joining  of  issue. 

7.  Impaneling  jury. 

8.  Verdict. 

9.  Judgment. 

[In  ninth  circuit  the 
opinion.] 

10.  Bill  of  exceptions. 

11.  Petition  for   writ 
of  error. 

12.  Assignment  of  er- 
rors. 

13.  Bond  and  approv- 
al. 

14.  Order       allowing 
writ. 

15.  Writ  of  error. 

16.  Citation. 

17.  Clerk's  certificate. 
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The  numerical  order  of  the  above  list  of  proceedings  may  be  transposed 
whenever  the  order  of  proceeding  is  different.  Of  course,  it  is  impossible  to 
give  information  and  directions  to  cover  the  details  of  every  case,  for  there 
are  not  two  cases  alike;  but  the  above  does  cover  the  substantial  parts  of 
every  case.  While  a  full  record  is  necessary,  yet  it  is  expected  that  counsel 
on  both  sides  will  exercise  care  that  no  matter  not  necessary  to  a  full  and 
complete  review  of  the  case  shall  be  put  into  the  record.  Whenever  any 
argument  shall  be  entered  into  by  counsel  with  regard  to  the  making  up 
or  the  printing  of  the  record  under  rule  23,  the  agreement  must  be  copied  in- 
to the  record.  All  records  are  transmitted  to  the  appellate  court  by  order 
of  the  court  below;  and  if  such  order  is  not  expressed  in  writing,  it  is  im- 
plied, and  the  clerk  should  always  enter  immediately  preceding  his  certifi- 
cate the  following  order: 

"And  thereupon  it  is  ordered  by  the  court  here  that  a  transcript  of  the 
record  and  proceedings  in  the  cause  aforesaid,  together  with  all  things  there- 
unto relating,  be  transmitted  to  the  said  United  States  circuit  court  of  ap- 
peals for  the  Fourth  circuit;  and  the  same  is  transmitted  accordingly. 

"Teste;  Clerk." 

Then  comes  the  general  certificate  of  the  clerk,  in  the  usual  form,  that 
the  foregoing  is  a  true  and  full  record,  etc,  with  the  seal  of  the  court  at- 
tached. 

[b]     Rule  in  seventh  circuit  as  to  duplications  in  record. 

The  tenth  rule  of  the  circuit  court  of  appeals  for  the  seventh  circuit 
provides  that,  "No  document  shall  be  copied  more  than  once  ...  in 
a  transcript  of  the  record  of  the  case,  but  instead  there  shall  be  inserted 
a  reference  to  the  one  copy  set  out.  A  motion  for  a  new  trial  and  orders 
and  entries  relating  thereto  shall  not  be  set  out  in  the  transcript  unless 
required  by  written  precipe,  of  which  a  copy  shall  also  be  set  out."l6 

§  1957.     Transmission  and  docketing  in  capital  cases. 

Upon  the  allowance  of  every  such  writ  of  error  [i.  e.,  to  the  Su- 
preme Court  on  conviction  of  capital  crime  in  any  court  of  the 
United  States],  it  shall  be  the  duty  of  the  clerk  of  the  coxirt  to 
which  the  writ  of  error  shall  be  directed  to  forthwith  transmit  to  the 
clerk  of  the  Supreme  Court  of  the  United  States  a  certified  tran- 
script of  the  record  in  such  case,  and  it  shall  be  the  duty  >f  the 
clerk  of  the  Supreme  Court  of  the  United  States  to  receive,  file  and 
docket  the  same.  .  .  .  Any  such  writ  of  error  may  be  filed  and 
docketed  in  said  Supreme  Court  at  any  time  in  a  term  held  prior 
to  the  term  named  in  the  citation  as  well  as  at  the  term  so  named ; 

"Clause  3,  Rule  10,  C.  C.  A.  7th 
circuit.  For  other  parts  of  10th  rule 
see  ante,  §§  1933,  1934.  See  also 
appendix,    I.    E. 
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and  all  such  writs  of  error  shall  be  advanced  to  a  speedy  hearing  on 
motion  of  either  party. 

Part  of  §  6,  art  Fed.  6,  1889,  e.  113,  25  Stat.  656,  U.  S.  Comp.  Stat. 
1901,  p.  569,  570. 

§  1958.     Final  record  in  equity  and  admiralty  causes. 

In  equity  and  admiralty  causes,  only  the  process,  pleadings,  and 
decree,  and  such  orders  and  memorandums  as  may  be  necessary  to 
show  the  jurisdiction  of  the  court  and  regularity  of  the  proceed- 
ings, shall  be  entered  upon  the  final  record. 
E.  S.  §  750,  U.  S.  Comp.  Stat.  1901,  p.  591. 

This  section  was  carried  into  the  Revised  Statutes  from  an  act  of  1853.18 
There  are  some  suggestions  as  to  the  record  on  appeal,  in  note  to  »  former 
section.*  9  The  final  record  provided  for  by  this  section  is  intended  to  an- 
swer the  purpose  of  the  enrollment  of  the  decree  under  the  former  chancery 
practice.  Hence,  the  section  should  be  construed  with  due  regard  to  such 
former  practice,  and  where,  under  that  practice  no  enrollment  was  necessary 
if  there  was  no  adjudication  between  the  parties,  no  final  record  is  now 
necessary  in  such  »  case.  20  The  record  here  referred  to  is  the  technical 
record  on  appeal  and  the  section  does  not  prohibit  other  papers  and  docu- 
ments being  sent  to  the  appellate  court.i  It  corresponds  to  the  judgment 
record  at  common  law.  2 

§  1959.     What  to  be  transmitted  on  appeal  in  equity  and  ad- 
miralty. 

Upon  the  appeal  of  any  cause  in  equity  or  of  admiralty  and 
maritime  jurisdiction,  or  of  prize  or  no  prize,  a  transcript  of  the 
record,  as  directed  by  law  to  be  made[a]  and  copies  of  the  proofs 
and  of  such  entries  and  papers  on  file™  as  may  be  necessary  on  the 
hearing  of  the  appeal [0]  shall  be  transmitted  to  the  Supreme  Court : 
Provided,  That  either  the  court  below  or  the  Supreme  Court  may 
order  any  original  document  or  other  evidence  to  be  sent  up,  in 
addition  to  the  copy  of  the  record,  or  in  lieu  of  a  copy  of  a  part 
thereof. 

Part  of  E.  S.  §  698,  U.  S.  Comp.  Stat.  1901,  p.  568. 

[a]    Transcript  on  appeal — record  what  to  contain. 
The  provisions  of  the  above  section  apply  as  well  to  appeals  to  the  cir- 

i8Act  Feb.  26,  1853,  C.  80,  §  1,  10        iSee  Southern  etc.   Co.    v.    Carey, 
Stat.  163.  117  Fed.  333. 

i9Ante.  §  1956  [a]  2Blain  v.  Home  Ins.  Co.  30  Fed. 

20  Consolidated  etc.  Co.  v.  Detten-   667. 
thaler,  93  Fed.  307. 
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cuit  court  of  appeals  as  to  the  Supreme  Court.*  In  the  above  section  the 
distinction  is  recognized  between  that  which  constitutes  the  final  records 
and  that  which  may  be  made  part  of  the  record  for  the  purpose  of  appeal.6 
Ordinarily,  the  whole  of  such  final  record  must  be  filed,  except  that  when 
there  has  been  »  previous  appeal  matters  preceding  the  mandate  should 
be  omitted.?  So  where  there  has  been  an  original  and  a  cross-bill  both 
should  be  included  in  the  records  as  they  constitute  but  one  suit.9 

It  is  not  necessary  that  the  transcript  on  appeal  contain  all  the  proofs, 
entries  papers  and  proceedings  below.io  Thus,  where  there  has  been  » 
prior  appeal,  it  is  necessary  to  insert  only  the  matter  which  followed  the 
mandate,  and  to  include  proofs  taken  in  the  main  issues  is  not  only  un- 
necessary but  improper.  11  So  where  upon  the  face  of  the  decree  it  appears 
that  the  case  was  disposed  of  on  a  demurrer  to  the  bill,  the  evidence  on 
file  is  not  necessary  for  the  hearing  of  the  appeal ;  1 2  and,  in  general,  useless 
and  irrelevant  papers  should  not  encumber  the  record  whether  on  appeal  or 
on  writ  of  error.  Evidence  in  an  admiralty  case  not  made  part  of  the  bill 
of  exceptions,  will  not  be  considered  although  included  in  the  transcript." 
Some  helpful  suggestions  as  to  the  making  up  of  the  record  are  quoted  un- 
der a  preceding  section.lt 

[b]  —  proofs,  entries,  etc. 

Where  witnesses  are  examined  orally  in  court  in  an  equity  case,  the 
testimony  must  be  reduced  to  writing  and  made  part  of  the  record  or  it 
will  be  disregarded  on  appeal.16  Oral  testimony  in  an  equity  case  can, 
however,  be  taken  before  the  court,  only  "upon  due  notice  given  as  pre- 
scribed by  previous  order."  1 7  Where  the  testimony  is  objected  to  and  ruled 
out,  it  must  still  be  sent  up  with  the  record  subject  to  the  exception,  or 
the  ruling  will  not  be  considered  by  the  appellate  court.18  In  admiralty 
cases  also,  proofs  intended  for  appeal  should  be  reduced  to  writingi  9  and  the 
circuit  court  of  appeals,  which  now  has  appellate  jurisdiction  in  such  cases, 

<See  ante,  §  1878,  1880;  The  Phila-  etc.  R.  Corp.  61  Fed.  242,  9  C.  C.  A. 

delphian,  60  Fed.  427,  9  C.  C.  A.  54.  468. 

5See  ante,  §  1958.  isMissouri    etc.   Ry.   v.   Dinsmore, 

6In  re  Cooper,  143  U.  S.  507,  36  L.  108  U.  S.  31,  27  L.  ed.  640,  2  Sup.  Ct. 

ed.  244,  12  Sup.  Ct.  Rep.  453.  Rep.  9. 

TNashua  etc.  R.  Co.  v.  Boston,  etc.  ™S™    ™e    Wyandotte,    145    Fed. 

R.  Co.  61  Fed.  243,  9  C.  C.  A.  468;  ,'  .(°;     i  TnL 

Supervisors   v.   Kennicott,   94   U.   S.  "A,     '  *       „'   ,.     ,         no  tt    « 

499,  24  L.  ed.  260;   Union  Pac.  Ry.  ,  "Blease,  TJ„,Ga2?,1*ton'  f  R   S,' 

Co.  v.  United  States  116  U.  S.  402,  29  7>2*  L    ed    521;  Mears  J.  Lockhart, 

L.  ed.  677,  6  Sup.  Ct.  Rep.  631.  »*  u^fl-'  "l0^,?9.'  ^ a 

o-i  £,.,       „.  r„  ,     .,_    .„   Philadelphian,  60  Fed.  425,  9  C.  C.  A. 

„  nrra/-        '  6   Fed'  415,  12  54;  ante  §  1054. 

C.  U  A.  AM.  lTMears  v.  Lockhart,  94  Fed.  275, 

9Ex   parte   Railroad   Co.   95   U.    S.    3g  q    q    \  239 
225,  24  L.  ed.  355;  Ayers  v.  Carver,  17        lSBlease'  v.   Garlington,   92  U.   S. 
How.  591,  15  L.  ed.  179.  7;  23  L.  ed.  521 ;  Adee  v.  Mott  Iron 

lONashua  etc.  R.  Corp.  v.  Boston  Works,  46  Fed.  39. 
etc.  R.  Corp.  61  Fed.  244,  9  C.  C.  A.        i9The  Philadelphian,  60  Fed.  427, 
468.  9  C.  C.  A.  54;  The  Boston,  1  Sumn. 

uNashua  etc.  R.  Corp.  v.  Boston    332,  Fed.  Cas.  No.  1,673. 
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while  without  power  to  prescribe  rules  for  the  district  court,  such  power 
being  vested  in  the  Supreme  Court,2  0  may  refuse  to  consider  proofs  not  re- 
duced to  writing  in  the  district  court,  no  equivalent  proof  being  found  in 
the  record.1 

Jc]    Such  papers,  etc  transmitted  "as  may  be  necessary." 

It  is  the  duty  of  the  party  taking  an  appeal,  to  see  that  it  is  properly 
presented  in  the  appellate  court.2  What  the  record  shall  contain  may  be 
determined  by  a.  joint  stipulation  between  the  parties  or  by  written  in- 
structions to  the  clerk; 3  and  it  is  the  duty  of  the  solicitors  and  attorneys  to 
give  such  instructions  in  order  to  simplify  the  transcript.*  The  clerk, 
however,  being  the  certifying  officer,  may  refuse  to  certify  a  transcript  with 
such  palpable  and  substantial  omissions  as,  in  his  opinion,  to  justify  his 
assuming  the  responsibility  of  refusal.6  He  acts,  however,  as  an  officer 
and  under  the  general  direction  of  the  lower  court  and  hence  when  requested 
to  insert  a  -matter  by  one  party,  sCnd  to  leave  it  out  by  another,  the  lower 
court  'may  direct  what  shall  be  done.  6 

§  1960.     Record  on  appeal  from  Court  of  Claims. 

In  all  cases  hereafter  decided  in  the  Court  of  Claims,  in  which, 
by  the  act  of  Congress,8  such  appeals  are  allowable,  they  shall  be 
heard  in  the  Supreme  Court  upon  the  following  record,  and  none 
other : 

I.  Transcript. — A  transcript  of  the  pleadings  in  the  ease  of  the 
final  judgment  or  decree  of  the  court,  and  of  such  interlocutory 
orders,  rulings,  judgments,  and  decrees  as  may  be  necessary  to  a 
proper  review  of  the  case. 

II.  Statement  of  facts  and  conclusions  of  law. — A  finding  by  the 
Court  of  Claims  of  the  facts  in  the  case  established  by  the  evidence 
of  the  nature  of  a  special  verdict,  but  not  the  evidence  establish- 
ing them ;  and  a  separate  statement  of  the  conclusions  of  law  upon 
said  facts,  upon  which  the  court  founds  its  judgment  or  decree.  The 
finding  of  facts  and  conclusions  of  law  to  be  certified  to  this  court 
as  a  part  of  the  record. 

1st   Supreme  Court  rule   in  reference  to   appeals  from  the   Court   of 
Claims,  as  amended  Dec  Term  1872.9 

2  "Ante,  §  802.  etc.  R.  Corp.  61  Fed.  245,  9  C.  C.  A. 
iThe   Philadelphian,    60   Fed.   427,   468. 

9  C.  C.  A.  54.  5  Nashua   etc.   R.    Corp.   v.   Boston 

2Railway  Co.  v.  Stewart,  95  U.  S.  etc.  E.  Corp.  61  Fed.  245,  9  C.  C.  A. 

284,  24  L.  ed.  431.  468. 

3  Nashua  etc.  R.  Corp.  v.  Boston  6Hoe  v.  Kahler,  27  Fed.  146;  see 
etc.  R.  Corp.  61  Fed.  245,  9  C.  C.  A.  Southern  etc.  Assn.  v.  Carey,  117 
463;  see  also  Burnham  v.  North  etc.  Fed.  334. 

Ry.  87  Fed.  168;  30  C.  C.  A.  594.  sAnte,  §  58. 

^Nashua  etc.  R.  Corp.    v.    Boston       H7  Wall.  XVII. 
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The  rule  was  originally  promulgated  Dec.  Term  1865.10  The  Court  of 
Claims  should  not  send  up  the  evidence  even  though  the  parties  agree  there- 
to.11 But  if  it  is  sent  up  and  from  it  there  appears  no  legal  ground  for  the 
establishment  of  the  facts  found  judgment  will  be  reversed.1 2  Where,  how- 
ever, the  testimony  is  merely  described  in  the  record  and  not  set  forth,  the 
finding  of  the  Court  of  Claims  is  conclusive.1 3  The  fact  that  the  record  is 
improperly  prepared  does  not  warrant  a  dismissal  but  the  record  will  be 
remanded  for  correction. i<  In  an  equity  case  the  appellate  court  reviews 
all  the  facts  and  the  law  as  in  other  cases  in  equity,  appealed  from  other 
courts;1 5  and  the  whole  record  goes  up.1* 

§  1961.    What  to  be  transmitted  to  Supreme  Court  from  Terri- 
torial courts. 

On  appeal  [from  Territorial  courts  to  the  Supreme  Court]  in- 
stead of  the  evidence  at  large,  a  statement  of  the  facts  of  the  case 
in  the  nature  of  a  special  verdict,  and  also  the  rulings  of  the  court 
on  the  admission  or  rejection  of  evidence  when  excepted  to,  shall 
be  made  and  certified  by  the  court  below,  and  transmitted  to  the 
Supreme  Court  together  with  the  transcript  of  the  proceedings  and 
judgment  or  decree,  m-m 

Part  of  §  2,  act  April  7,  1874,  e.  80,  18  Stat.  27. 

Another  portion  of  the  above  section  is  given  in  a  previous  chapter.1 8 

[a]    Form  and  necessity  in  general. 

The  above  provision  applies  to  appeals  as  distinguished  from  writs  of  er- 
ror.1 It  is  necessary  that  the  statement  here  required  accompany  the  tran- 
scripts In  the  absence  of  both  statement  and  bill  of  exceptions  there  is 
nothing  for  the  Supreme  Court  to  review.3  The  findings  of  the  district  court 
in  cases  affirmed  by  the  Territorial  appellate  court  have  often  constituted 
the  statement  required  by  this  section.!  But  it  will  be  noted  that  the  stat- 
ute requires  a  statement  by  the  court  from  which  the  appeal  is  taken  and 

i03  Wall.  VII.  iThis   is   clear   from  the  context; 

iiHubbell  v.  U.  S.  6  Ct.  CI.  53.  see  Hecht  v.  Boughton,  105  U.  S.  236, 

"United  States  v.  Clark,  96  U.  S.  26  L.  ed.  1018. 

37,  24  L.  ed.  696.  2Davis  v.  Fredericks,  104  U.  S.  619, 

i3Stone  v.  United  States,  164  U.  S.  26  L.  ed.  849;  Gray  v.  Howe,  108  U. 

383,  41  L.  478,  17  Sup.  Ct.  Rep.  71.  S.  13,  27  L.  ed.  634,  1  Sup.  Ct.  Rep. 

"United  States  v.  Adams,  6  Wall.  136. 

101,  18  L.  ed.  792;  Wilcox  v.  United  3Salina   S.  Co.  v.   Salina  Art  Co. 

States,  6  Ct.  CI.  77;  United  States  163  U.  S.  118,  41  L.  ed.  90,  16  Sup. 

v.  Clark,  94  U.  S.  73,  24  L.  ed.  67.  Ct.   Rep.    1036. 

isUnited  States  v.  Old  Settlers,  148  *StringfelIow  v.  Cain,  99  U.  S.  610, 

U.  S.  427,  37  L.  ed.  509,  13  Sup.  Ct.  25  L.  ed.  421 ;  Cannon  v.  Pratt,  99  U. 

Rep.  650.  S.  622,  25    L.    ed.    446;    Neslin    v. 

i6La  Abra  Mining  Co.'s   Case,   32  Wells,  104  U.  S.  429,  26  L.  ed.  802; 

Ct.  CI.  462.  Haws  v.  Victoria  etc.  Co.  160  U.  S. 

1  s  Ante,  §  1894.  313,  40  L.  ed.  436,  16  Sup.  Ct.  Rep. 
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not  by  some  inferior  court.s  Clearly  therefore,  it  is  the  adoption  of  such 
findings  by  the  appellate  court  of  the  Territory  that  makes  them  suffice. 
And  if,  after  such  adoption,  it  embody  in  the  record  other  findings  or  state- 
ments which  are  really  statements  or  findings  of  fact  though  termed  by  it 
conclusions  of  law,  the  Supreme  Court  may  take  them  into  consideration, 
even  to  the  extent  of  ordering  a  reversal  thereon  in  a  proper  case.  6  If  the- 
Territorial  appellate  court  reverses,  it  necessarily  sets  aside  the  findings 
below  so  that  they  cannot  then  constitute  a  statement  under  this  section.? 
The  territorial  court's  opinion  may  constitute  a  sufficient  statement  if 
it  sets  forth  the  facts.  8 

[b]  Conclusiveness  of  Territorial  courts  statement. 

The  statement  prepared  pursuant  to  this  provision  is  deemed  conclusive 
by  the  Supreme  Court  so  far  as  the  facts  are  concerned.  9  The  Supreme 
Court  accepts  it  as  correct,  10  and  refuses  to  look  into  the  question  of  the 
weight  or  sufficiency  of  the  evidence  to  sustain  it.n  The  only  question 
respecting  the  statement,  is  whether  it  supports  or  iustifies  the  judgment 
rendered,!  2  even  though  the  evidence  is  embodied  in  the  record.!  3  Pre- 
ponderance of  proof  will  not  be  investigated.!*  It  has  often  been  more 
broadly  held  that  the  Supreme  Court  can  only  review  questions  of  law 
in  cases  brought  up  from  the  Territories.!  5  Territorial  statutes  cannot 
broaden  the  scope  of  the  review.!  6 

[c]  The  bill  of  exceptions. 

Aside  from  the  question  whether  the  findings  or  statement  supports  the 
judgment,  the  Supreme  Court  can  only  review  exceptions  duly  taken  to 

282;  O'Reilly  v.  Campbell,  116  U.  S.   M.  Co.  151  U.  S.  450,  38  L.  ed.  229, 

420,  29  L.  ed.  669,  6  Sup.   Ct.  Rep.    14  Sup.  Ct.  Rep.  384;  Zackendorf  v. 

421.  It  has  been  considered  that  on  Johnson.  123  U.  S.  618,  31  L.  ed.  277, 
affirmance  the  higher  Territorial  8  Sup.  Ct.  Rep.  261 ;  Herrick  v.  Bo- 
court  was  obliged  to  adopt  the  find-  quillas,  200  U.  S.  96.  50  L.  ed.  388,  26 
ings  below,  »  view  which  does  not  Sup.  Ct.  Rep.  192;  Holloway  v.  Dun- 
seem  in  harmony  with  Apache  Co.  v.  ham,  170  U.  S.  617,  42  L.  ed.  1165,  18 
Barth,  infra.  Sup.  Ct.  Rep.  784. 

5Haws  v.  Victoria  etc.  Co.  160  U.  i2ldaho  etc.  Co.  v.  Bradbury,   132 

S.  313,  40  L.  ed.  436,  16  Sup.  Ct.  Rep.  U.  S.  514,  515,  33  L.  ed.  433,  10  Sup. 

282  Ct.    Rep.    177;    Harrison    v.    Perea, 

eApache  Co.  v.  Barth.    177    U.    S.  168  U.  S.  323,  42  L.  ed.  482,  18  Sup. 

542,  44  L.  ed.  879,  20  Sup.  Ct.  Rep.  Ct.  Rep.   129;   Apache  Co.  v.  Barth, 

718.  177  U.  S.  542,  44  L.  ed.  879,  20  Sup. 

7G-ray  v.  Howe,  108  U.  S.  13,  27  L.  Ct.  Rep.  718. 

ed.  634   1  Sup.  Ct.  Rep.  136.  !3San     Pedro     etc.    Co.   v.   United 

sNational  L.  S.  Bk.  v.  First  Nat.  States,  146  U.  S.  130.  131,  138,  36  L. 

Bk.  203  U.  S.  296,  51  L.  ed.  (adv.  op.  ed.  911,  13  Sup.  Ct.  Rep.  94. 

p.  79).  14  Haws  v.  Victoria  M.  Co.  160  U. 

9Hecht  v.  Boughton,  105  U.  S.  236,  S.  313,  40  L.  ed.  436,  16  Sup.  Ct.  Rep. 

26  L.  ed.  1018.  282. 

lOEilers  v.  Boatman,  111  U.  S.  357,  isldaho.   etc.  L.   Co.   v.   Bradbury. 

28  L.  ed.  454,  4  Sup.  Ct.  Rep.  432;  132  U.  S.  513,  514,  33  L.  ed.  433,. 10 

Ogden  City  v.  Armstrong,  168  J.  S.  Sup.  Ct.  Rep.  177;  Sturr  v.  Beck,  133 

235,  42  L.  ed.  444,  18  Sup.  Ct.  Rep.  U.  S.  546,  33  L.  ed.  761. 

98  i6G-rayson  v.  Lynch,  163  U.  S.  473, 

iiMammoth  M.   Co.  v.   Salt  Lake  41  L.  ed.  230,  16  Sup.  Ct.  Rep.  1064. 
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rulings  on  the  admission  or  rejection  of  evidence.is  In  the  absence  of  bill 
of  exceptions  in  the  record  the  only  question  is  the  sufficiency  of  the  find- 
ings or  statements.  19 

§  1962.  —  from  circuit  court  of  appeals  when  question  certified  up. 

Where  under  section  6  of  the  said  act  [i.  e.,  act  of  18911]  a  cir- 
suit  court  of  appeals  shall  certify  to  this  court  a  question  or  propo- 
sition of  law,  concerning  which  it  desires  the  instruction  of  this 
court  for  its  proper  decision,  the  certificate  shall  contain  a  proper 
statement  of  the  facts  on  which  such  question  or  proposition  of 
law  arises.  If  application  is  thereupon  made  to  chis  court  that  the 
whole  record  and  cause  [i.  e.,  from  the  circuit  court  of  appeals]  may 
be  sent  up  to  it  for  its  consideration,  the  party  making  such  applica- 
tion shall,  as  a  part  thereof,  furnish  this  court  with  a  certified  copy 
of  the  whole  of  said  record.  Where  application  is  made  to  this 
court  under  section  6  of  the  said  act  [i.  e.,  act  of  1891]  to  require 
a  case  to  be  certified  to  it  for  its  review  and  determination,  a  cer- 
tified copy  of  the  entire  record  of  the  case  in  the  circuit  court  of 
appeals  shall  be  furnished  to  this  court  by  the  applicant,  as  part 
of  the  application. 

Supreme  Court  rule  37,  promulgated  May  11,  1891.2 
Upon  certifying  cases  to  the  Supreme  Court  it  is  the  fundamental  facts 
that  are  to  be  stated  and  not  the  evidential  facts  from  which  such  funda- 
mental facts  are  found.3 


It  is  provided  by  the  act  of  March  3,  1891,  that  the  Supreme  Court  may 
either  instruct  on  questions  certified  to  it  by  the  circuit  court  of  appeals 
or  require  that  the  whole  record  be  sent  up  for  its  consideration,  s 

iSHaws  v.  Victoria  C.  M.  Co.  160  Sup.  Ct.  Rep.  663.    The  Blue  Jacket, 

U.  S.  313,  40  L.  ed.  436,  16  Sup.  Ct.  144  U.  S.  387,  388,  36  L.  ed.  476,  12 

Eep.  282;  Grayson  v.  Lynch,  163  U.  Sup.    Ct.   Rep.    711;    Apache   Co.   v. 

S.  468,  41  L.  ed.  230,  16  Sup.  Ct.  Rep.  Barth,  177  U.  S.  542,  44  L.  ed.  879, 

1064;  Young  v.  Amy,  171  U.  S.  179,  20  Sup.  Ct.  Rep.  718. 

183,  43  L.  ed.  127,  128,  18  Sup.  Ct.  lAnte,  §  40. 

Rep.  802;  Apache  Co.  v.  Barth,  177  2139  U.  S.  706. 

U.  S.  542,  44  L.  ed.  879,  20  Sup.  Ct.  sSigafus  v.  Porter,  85  Fed.  689,  29 

Rep.  718.  C.  C.  A.  391. 

isGildersleeve  v.   New  Mexico   M.  5 Ante,  §  40. 
Co.  161  U.  S.  577,  40  L.  ed.  812,  16 
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§  1963.    Record  in  admiralty  on  appeal  to  circuit  court  of  appeals. 

In  all  except  the  first  circuit103  the  6th  paragraph  of  rule  14  of 

the  circuit  court  of  appeal  provides  that  "the  record  in  cases  of 

admiralty  and  maritime  jurisdiction  shall  be  made  up  as  provided 

in  general  admiralty  rule  number  fifty-two  of  the  Supreme  Court."8 

Author's  section. 

[a]  Old  rules  not  necessarily  applicable. 

The  fact  that  appeals  from  the  district  courts  in  admiralty  cases  now 
come  to  the  circuit  court  of  appeals  does  not  make  the  rules  applicable 
to  appeals  in  such  cases  to  the  circuit  court  before  the  judiciary  act  of 
1891,  govern  appeals  to  the  circuit  court  of  appeals.io  By  the  express 
terms  of  the  above  section,  however,  one  of  those  rules  is  made  applicable. 

[b]  S2Dd  admiralty  rule. 

The  52nd  admiralty  rule  is  as  follows:  "The  clerks  of  the  district  courts 
shall  make  up  the  records  to  be  transmitted  to  the  circuit  court  [circuit 
court  of  appeal]  on  appeals,  so  that  the  same  shall  contain  the  following: 

1.  The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the  original  parties  and  those 
who  have  become  parties  before  the  appeal,  if  any  change  has  taken  place. 

3.  If  bail  was  taken  or  property  was  attached  or  arrested,  the  process 
of  the  arrest  or  attachment  and  the  service  thereof;  all  bail  and  stipula- 
tions; and  if  any  sale  has  been  made,  the  orders,  warrants,  and  reports 
relating  thereto. 

4.  The  libel  with  exhibits  annexed  thereto. 

5.  The  pleading  of  the  defendants  with  the  exhibits  annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libelant  and  any  exhibits  not  an- 
nexed to  the  libel. 

7.  The  testimony  on  the  part  of  the  defendant,  and  any  exhibits  not 
annexed  to  his  pleadings. 

8.  Any  order  of  the  court  to  which  exception  was  made. 

9.  Any  report  of  an  assessor  or  assessors,  if  not  excepted  to,  with  the 
orders  of  the  court  respecting  the  same,  and  the  exceptions  to  the  report. 
If  the  report  was  not  excepted  to,  only  the  fact  that  a  reference  was  made, 
and  so  much  of  the  report  as  shows  what  results  were  arrived  at  by  the 
assessor  are  to  be  stated. 

10.  The  final  decree- 

11.  The  prayer  for  an  appeal,  and  the  action  of  the  district  court  there- 
on; and  no  reasons  of  appeal  shall  be  filed  or  inserted  in  the  transcript. 

The  following  shall  be  omitted: 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to  which  are  merely  pre- 
paratory for  trial. 

8S««2  90  Fed.  clviii.  "The  Beeche  Dene,  55  Fed.  528,  5 

C.  C.  A.  208. 
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3.  The  commissions  to  take  depositions,  notices  therefor,  their  captions, 
and  certificate  of  their  being  sworn  to  unless  some  exception  to  a  deposi- 
tion in  the  district  court  was  founded  on  some  one  or  more  of  these;  in 
which  case  so  much  of  either  of  them  as  may  be  involved  in  the  exception 
shall  be  set  out.  In  all  other  cases  it  shall  be  sufficient  to  give  the  name 
of  the  witness  and  to  copy  the  interrogatories  and  answers  and  to  state 
the  name  of  the  commissioner,  and  the  place  where  and  the  date  when  the- 
depositon  was  sworn  to;  and,  in  copying  all  depositions  taken  on  in- 
terrogatories, the  answer  shall  be  inserted  immediately  following  the  ques- 
tion. 

The  clerk  of  the  district  court  shall  page  the  copy  of  the  record  thus 
made  up,  and  shall  make  an  index  thereto,  and  he  shall  certify  the  entire 
document,  at  the  end  thereof,  with  the  seal  of  the  court,  to  be  a  trans- 
script  of  the  record  of  the  district  court  in  the  cause  named  at  the  be- 
ginning of  the  copy  made  up  pursuant  to  this  rule;  and  no  other  certifi- 
cate of  the  record  shall  be  needful  or  inserted. 

Hereafter,  in  making  up  the  record  to  be  transmitted  to  the  circuit 
court  on  appeal  the  clerk  of  the  district  court  shall  omit  therefrom  any  of 
the  pleadings,  testimony,  or  exhibits  which  the  parties  by  their  proctors 
shall  by  written  stipulation  agree  may  be  omitted;  and  such  stipulation 
shall  be  certified  up  with  the  record." 

[c]  —  record  in  first  circuit — testimony  to  be  reduced  to  writing — costs. 

The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be  maue- 
up  as  provided  in  general  admiralty  rule  No.  52,  of  the  Supreme  Court. 
The  testimony  in  such  record  shall  embrace  the  viva  voce  proof  in  the  dis- 
trict court,  if  the  same  or  the  substance  thereof,  has  been  reduced  to  writ- 
ing with  the  approval  of  its  judge.  The  reasonable  cost  of  reducing  the 
same  to  writing  may  be  taxed  as  part  of  the  cost  of  the  record,  except  so* 
far  as  allowed  as  costs  in  the  district  court  (6th  paragraph,  rule  14,  of  cir- 
cuit court  of  appeals  for  the  first  circuit.) 

§  1964.  —  rule  of  second  and  ninth  circuits  as  to  apostles  on  ap- 
peal. 

The  apostles,  on  an  appeal  to  this  court,  shall,  in  cases  where  a 
general  notice  of  appeal  is  served,  consist  of  the  following : 

(1)  A  caption  exhibiting  the  proper  style  of  court  and  the  title- 
of  the  cause,  and  a  statement  showing  the  time  of  the  commence- 
ment of  the  suit;  the  names  of  the  parties,  setting  forth  the  original' 
party,  and  those  who  have  become  parties  before  the  appeal,  if  any 
change  has  taken  place ;  the  several  dates  when  the  respective  plead- 
ings were  filed ;  whether  or  not  the  defendant  was  arrested,  or  hair1 
taken,  or  property  attached,  or  arrested,  and,  if  so,  an  account  of  the 
proceedings  thereunder;  the  time  when  the  trial  was  had,  and  the- 
name  of  the  judge  hearing  the  same ;  whether  or  not  any  question 
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was  referred  to  a  commissioner  or  commissioners,  and,  if  so,  the 
result  of  the  proceedings  and  the  report  thereon;  the  date  of  the 
entry  of  the  interlocutory  and  final  decrees ;  and  the  date  when  the 
notice  of  appeal  was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proofs  adduced  in  the  cause. 

(4)  The  interlocutory  decree,  and  any  order  of  the  court  which 
the  appellant  may  desire  to  have  reviewed  on  the  appeal. 

(5)  Any  report  of  a  commissioner  or  commissioners  to  which 
exception  may  have  been  taken,  with  the  order  or  orders  of  the 
court  respecting  the  same,  and  the  exceptions  to  the  report,  and  so 
much  of  the  testimony  taken  in  the  proceeding  as  may  be  necessary 
to  a  review  of  the  exceptions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocutory  ques- 
tions or  finally  deciding  the  cause. 

(7)  The  final  decree,  and  the  notice  of  appeal. 

(8)  The  assignments  of  error. 

Section  1  of  4th  admiralty  rule  in  second  and  ninth  circuits. 
The  following  announcement  relative  to  subdivision  six,  supra,  was  made 
in  the  second  circuit  May  9th  1893: — "Hereafter  the  provision  contained 
in  subdivision  6  of  section  1  of  rule  IV  in  admiralty,  that  "all  opinions  of 
the  court,  whether  upon  interlocutory  questions  or  finally  deciding  the 
cause,''  sbsUl  be  certified  up  with  the  apostles,  must  be  strictly  complied 
with,  and  such  opinions  must  be  printed." 

§  1965.  —  other  papers  omitted  unless  specially  ordered. 

All  other  papers  shall  be  omitted  unless  otherwise  ordered  by  the 
judge  who  heard  the  cause. 

2nd  Section  of  4th  admiralty  rule  in  second  and  ninth  circuits. 

§  1966.  — apostles  restricted  on  special  appeals. 

When  the  appellant  shall  appeal  specially  and  seek  only  to 
review  one  or  more  questions  involved  in  the  cause,  the  apostles 
may,  by  stipulation  between  the  proctors  for  the  respective  parties, 
contain  only  such  papers  and  proceedings  and  evidence  as  are  neces- 
sary to  review  the  questions  raised  by  the  appeal. 

3rd  section  of  4th  admiralty  rule  in  second  and  ninth  circuits. 

§  1967.  —  filing  and  certification  thereof. 

The  appellants  shall,  within  thirty  days  after  giving  notice  of 
appeal,  procure  to  be  filed  in  this  court  the  apostles  certified  by  the 
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clerk  of  the  district  court,  or,  in  case  of  a  special  appeal,  the  stipu- 
lated record,  with  the  certification  by  the  said  clerk  of  all  papers 
contained  therein  on  file  in  his  office. 

Admiralty  rule  V.  of  circuit  court  of  appeals  for  the  second  and  ninth 
circuits. 

§  1968.  —  mandamus  to  compel  return  of  apostles. 

A  mandamus  may,  in  like  manner  [i.  e.,  in  the  circuit  court  of 
appeals  on  motion  of  an  appellant] ,  be  obtained,  to  compel  a  return 
of  the  apostles  when  unreasonably  delayed  by  the  clerk  or  court 
below. 

Admiralty  rule  XIII  circuit  court  of  appeals  for  the  second  circuit. 

§  1969.     Opinions  to  be  annexed  to  record. 

In  all  cases  of  appeal  or  writ  of  error,  whether  to  the  Supreme 
Court  or  to  a  circuit  court  of  appeals,  the  rules  require  that  the 
opinion  or  opinions  below  be  annexed  to  and  transmitted  with  the 
record.  [a]"[b] 

Author's  section. 

[a]  The  general  form  of  the  rule. 

In  the  Supreme  Court  and  in  all  of  the  circuit  courts  of  appeal  except 
for  the  eighth  and  ninth  circuits  the  rule  is  as  follows: — "In  all  cases 
brought  to  this  court  by  -writ  of  error  or  appeal,  to  review  any  judgment 
or  decree,  the  clerk  of  the  court  by  which  such  judgment  or  decree  was 
rendered  shall  annex  to  and  transmit  with  the  record  a  copy  of  the  opin- 
ion or  opinions  filed  in  the  case."  (2nd  paragraph  of  Supreme  Court  rule  8, 
promulgated  April  28,  1873,2  and  2nd  paragraph  of  circuit  court  of  appeals 
rule  14,  in  force  in  first,  second,  third  fourth,  fifth,  sixth  and  seventh  cir- 
cuits.) 

The  first  paragraph  of  rule  fourteen  of  the  circuit  court  of  appeals  for 
the  ninth  circuit  provides  that  the  opinion  of  the  court  shall  be  transmitted 
with  the  record. 

[b]  Rule  in  force  in  eighth  circuit. 

In  the  eighth  circuit  the  rule  is  as  follows: — "In  all  cases  brought  to 
this  court,  by  writ  of  error  or  appeal,  to  review  any  judgment  or  decree, 
the  elerk  of  the  court  by  which  such  judgment  or  decree  was  rendered  shall 
annex  to  and  transmit  with  the  record  a  copy  of  the  opinion  or  opinions 
filed  in  the  case,  and  in  cases  at  law  a  complete  copy  of  the  charge  of  the 
court  to  the  jury." 3 

215  Wall.  V.  90  Fed.  clvi. 
32nd  par.  rule  14,  as  amended  Feb. 
10,  1896. 
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§  1970.     Original  papers  received  in  Supreme  Court  on  appeal. 

Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  court,  or  district  court  exercising 
circuit  court  jurisdiction,  that  original  papers  of  any  kind  should 
be  inspected  in  this  court,  upon  writ  of  error  or  appeal,  such  pre- 
siding judge  may  make  such  rule  or  order  for  the  safekeeping,  trans- 
porting, and  return  of  such  original  papers  as  to  him  may  seem 
proper ;  and  this  court  will  receive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  the  proceedings. 

4th  paragraph  of  Supreme  Court  rule  8  as  revised  December  term  1858.5 

The  power  of  the  court  below  and  of  the  appellate  court  over  the  trans- 
mission of  original  papers  on  appeal  slfould  be  confined  to  such  as  require 
actual  inspection  as  originals  in  order  to  give  them  their  full  effect  in  the 
determination  of  the  suit.6  Hence,  original  affidavits,  there  being  no 
question  as  to  their  authenticity,  cannot  be  sent  up.7 

§  1971.  — rule  in  circuit  court  of  appeals. 

Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  a  writ  of  error 
or  appeal,  such  presiding  judge  may  make  such  rule  or  order  for 
the  safekeeping,  transporting  and  return  of  such  original  papers  as 
to  him  may  seem  proper;  and  this  court  will  receive  and  consider 
such  original  papers  in  connection  with  the  transcript  of  the  pro- 
ceedings. 

4th  paragraph  circuit  court  of  appeals  rule  14,  in  force  in  all  circuits. 

§  1972.     General  instructions  as  to  docketing  and  printing  record. 

The  instructions  issued  by  the  clerk  of  the  circuit  court  of  appeals 
for  the  fourth  circuit  already  quoted  from,9  contain  suggestions  of 
value  to  practitioners  generally.[a] 
Author's  section. 

[a]     Docketing  and  printing  record  in  fourth  circuit. 

"Upon  a  record  being  filed,  the  case  is  docketed  and  put  upon  the  calen- 
dar for  argument  at  the  next  term  or  adjourned  term  occurring  thereafter 
provided  the  record  has  been  or  can  be  printed  ten  days  before  the  said 
term  or  adjourned  term.  Counsel  transmitting  a  record  to  this  court  must 
accompany  the  same  with  an  order  for  their  appearance  for  the  appellant 

521  How.  VII.  7ldem. 

eCraig  v.  Smith,  100  U.  S.  232,  25       9  Ante,  §  1913. 
L.  ed.  580. 
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or  plaintiff  in  error,  and  also  with  a  deposit  of  $25  for  account  of  costs 
in  this  court.  The  clerk  of  this  court  will,  immediately  upon  a  record  be- 
ing filed,  send  to  the  counsel  an  estimate  of  the  costs  of  printing,  which 
amount  must  be  deposited  within  ten  days,  as  provided  in  rule  23  as  amend- 
ed. A  headline  at  the  top  of  each  page,  containing  the  title  of  the  case, 
should  also  be  printed  in  the  records,  so  that,  when  bound  in  volumes, 
there  shall  be  not  only  uniformity  in  the  appearance  and  style,  but  the 
eye  will  be  enabled  to  catch  the  particular  case  at  once  upon  opening  the 
volume.  It  is  important  that  records  should  be  made  up  and  forwarded  to 
this  office  as  promptly  as  possible  after  the  appeal  or  writ  of  error  is  al- 
lowed, and  not  held  until  the  near  approach  of  the  next  term;  especially 
so  when  the  records  are  to  be  printed  after  filing.  It  will  enable  the  print- 
er to  give  more  time  and  attention  to  the  printing,  and  insure  the  cases 
being  ready,  and  the  work  more  correctly  done.  No  record,  when  once 
filed,  can  be  withdrawn  for  the  purpose  of  having  it  printed  elsewhere."i» 

§  1973.    Docketing  in  Supreme  Court — dismissal  for  failure. 

It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by 
or  before  the  return  day,  whether  in  vacation  or  in  term-time.[a;1 
But,  for  good  cause  shown,  the  justice  or  judge  who  signed  the 
citation,  or  any  justice  of  this  court,  may  enlarge  the  time,  by 
or  before  the  return  day,  whether  in  vacation  or  in  term-time.[a] 
the  clerk  of  this  court.™  If  the  plaintiff  in  error  or  appellant  shall 
fail  to  comply  with  this  rule,  the  defendant  in  error  or  appellee 
may  have  the  cause  docketed  and  dismissed  upon  producing  a  cer- 
tificate, whether  in  term-time  or  vacation,  from  the  clerk  of  the 
court  wherein  the  judgment  or  decree  was  rendered,  stating  the 
case  and  certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed. [0]  And  in  no  case  shall  the  plaintiff  in  error 
or  appellant  be  entitled  to  docket  the  case  and  file  the  record  after 
the  same  shall  have  been  docketed  and  dismissed  under  this  rule, 
unless  by  order  of  the  court. 

1st  paragraph  Supreme  Court  rule  9,  as  amended  Jan.  26,  1891.12 

[a]    Docketing  cases  and  filing  record. 

It  is  established  by  repeated  decisions  that  where  no  return  has  been 
made  by  filing  the  transcript  of  the  record,  either  before  or  during  the 
term  next  succeeding  the  issuing  of  the  writ  or  the  allowance  of  the  ap- 
peal, the  appellate  court  can  acquire  no  jurisdiction  and  the  case  will  be 
dismissed.is     Such  dismissal  may  be  by  the   court1''   without  motion  of 

lOSee  90  Fed.  S.  174,  32  L.  ed.  651,  9  Sup.  Ct.  Rep. 

12137  U.  S.  710.  269;  Hewitt  v.  Filbert,  116  U.  S.  145, 

l3Hill  v.  Chicago  etc.  R.  R.  129  U.    29  L.  ed.  582,  6  Sup.  Ct.  Rep.  320; 
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either  party.ie  An  appeal  that  is  not  perfected  by  docketing  of  the  record 
becomes  functus  officio,  but  this  does  not  affect  the  right  of  the  plaintiff  in 
error  or  appellant  to  bring  a  second  writ  or  appeal  provided  he  does  so 
within  the  statutory  period.! 6  It  is  the  return  and  the  depositing  of  the 
transcript  in  the  clerk's  office  that  keeps  the  jurisdiction  of  the  appellate 
court  alive,  the  docketing  of  the  cause  after  that  is  mere  procedure"  and 
may  be  allowed  after  the  term  in  the  discretion  of  the  court.! s  Under 
the  above  rule  the  record  should  be  filed  and  the  case  docketed  by  or  be- 
fore the  return  day,  which  is  thirty  days  from  the  signing  of  the  citation.!  9 

[b]  —  enlargement  of  time  therefor. 

The  rules  regarding  the  return  day  and  the  filing  of  the  transcript  are 
directory,  and  it  is  within  the  sound  jdiscretion  of  the  court  to  relieve 
parties  who  have  not  complied  therewith.  20  Dismissal  has  been  refused 
where  the  transcript  was  filed  a  day  late,  it  appearing  that  an  attempt 
was  made  to  file  the  transcript  the  day  before  but  the  clerk's  office  was 
closed.i  It  has  been  refused  also  where  the  transcript  was  filed  before  the 
return  day  of  the  citation,  but  after  the  return  day  of  the  writ  of  error, 
the  two  return  days,  through  a  mistake,  not  being  the  same.!  The  fact 
that  the  appellant  so  long  delayed  the  filing  of  the  record  that  it  was  im- 
possible for  him  to  file  and  furnish  to  the  opposite  parties  the  printed 
copies  of  the  record  and  his  brief  within  the  time  prescribed  by  the  rules, 
is  no  ground  for  dismissing  the  appeal  where  the  record  was  filed  on  time.  3 
Where,  however,  the  failure  to  file  the  transcript  is  due  to  fraud  of  the 
opposite  party,  or  to  the  contumacy  of  the  clerk  or  to  an  order  of  the 
lower  court,  the  time  has  been  enlarged.*  Under  the  above  rule  such  an 
order  of  enlargement  must  be  made  by  the  judge  who  signed  the  citation  or 

Caillot  v.  Deetken,  113  U.  S.  216,  28  isSee    Steamer   Virginia   v.    West, 

L.   ed.   983,   5     Sup     Ct.     Rep.    432;  19  How.  183,  15  L.  ed.  594;  United 

Small  v.  Northern  Pac.  R.  Co.  134  U.  States  v.  De  Pacheco,  20  How.  263, 

S.  514  33  L.  ed.  1006,  10  Sup.  Ct.  Rep.  15  L.  ed.  820. 

614;   Villabalos  v.  United  States,   6  "Edwards   v.   United   States,   102 

How.  90,   12  L.  ed.  352;   Grigsby  v.  U.  S.  575,  26  L.  ed.  293. 

Purcell,  99  U.  S.  507,  25  L.  ed.  354;  isGreen  v.  Elbert,  137  U.  S.  621, 

Castro  v.  United  States,  3  Wall.  46,  34  L.  ed.  794,  11  Sup.  Ct.  Rep.  188. 

18   L.    ed.    163;    German   v.    United  is  See  ante,  §  1950. 

States,  5  Wall.  825,  18  L.  ed.  502;  20  state  of  Florida  v.  Charlotte  etc. 

Carroll  v.  Dorsey,  20  How.  207,   15  Co.  70  Fed.  883,  17  C.  O.  A.  472. 

L.   ed.   803;    Mussina  v.    Cavasos,   6  iFarmers  etc.   Co.  v.   Chicago  etc. 

Wall.  358,   18  L.   ed.  811 ;   Murdock  R.  Co.  19  C.  C.  A.  477,  73  Fed.  314. 

v.  Memphis,  20  Wall.  624,  22  L.  ed.  2Town  of  Gilinan  v.   Fernald,   141 

440;     Edmonson    v.     Bloomshire,     7  Fed.  940,  (C.  C.  A.). 

Wall.  310,  19  L.  ed.  92;  Credit  Co.  v.  sjones   v.   Mann,    72    Fed.    85,    18 

Arkansas,  etc.  Ry.  128  U.  S.  259,  32  C.  C.  A.  442. 

L.    ed.    449,    9    Sup.    Ct.    Rep.    107;  "Ableman  v.  Booth,  21  How.  506, 

Wauton  v.  DeWolf,  142  U.  S.  139,  35  16    L.    ed.    169;    United    States    v. 

L.  ed.  965,  12  Sup.  Ct.  Rep.  173.  Gomez,  3  Wall.  752,   18  L.  ed.  212; 

HGrigsby  v.  Purcell,  99  U.  S.  506,  Green  v.  Elbert,  137  U.  S.  621,  34  L. 

25  L.  ed.  354.  ed.  794,  11  Sup.  Ct.  Rep.  188. 

l5Edmonson  v.  Bloomshire,  7  Wall. 
310,  19  L.  ed.  91. 
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by  one  of  the  appellate  court,  and  hence  such  order  signed  by  a  district 
judge  not  a  member  of  the  circuit  court  of  appeals  and  who  did  not  sign 
the  citation,  is  void.  5 

[c]    Docketing  and  dismissal  by  defendant  or  appellee. 

It  seems  that  if  the  record  is  filed  by  the  appellant  or  plaintiff  any  time 
during  the  return  term,  it  is  seasonable,  notwithstanding  the  provisions  of 
the  above  rule,  unless  the  defendant  or  appellee  has  moved  for  a  dismissal,  s 
So  where  the  record  has  been  filed  and  the  cause  docketed  before  the  mo- 
tion to  dismiss  is  made  by  the  appellee  the  cause  will  be  heard  although  the 
return  day  is  past.7  Likewise  when  no  motion  to  dismiss  has  been  made 
the  court-  will  hear  a  cause  although  it  was  not  docketed  until  after  the 
term,  if  the  return  was  made  and  the  transcript  filed  within  the  term.8 

§  1974.  —  rule  in  circuit  court  of  appeals. 

In  all  save  the  first,  fifth,  sixth  and  ninth  circuits  the  rule  as 
to  docketing  and  dismissal  for  failure  to  docket,  is  the  same  as  in 
the  Supreme  Court  as  given  in  the  preceding  section  and  annotated 
in  the  note  thereto.10  The  rules  in  the  first, [a]  fifth™  and  sixth1"1 
circuits  are  given  in  the  note.  In  the  ninth  circuit  the  only  change 
made  is  the  insertion  of  the  words  "at  San  Francisco,  California," 
after  the  words  "clerk  of  this  court"  in  the  first  sentence. 
Author's  section. 

[a]    Rule  in  first  circuit. 

In  the  first  circuit  it  is  provided  that  "the  plaintiff  in  error  or  appellant 
shall  docket  the  case,  and  file  the  record  thereof,  on  or  before  the  return 
day,  whether  in  vacation  or  in  term  time.  But  for  good  cause  shown,  the 
justice  or  judge  who  signed  the  citation,  or  any  circuit  or  district  judge, 
may  enlarge  the  time,  the  order  of  enlargement  to  be  filed  in 
this  court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to 
comply  with  this  rule,  the  defendant  in  error  or  appellee  may 
have  the  case  docketed  and  dismissed,  whether  in  term  time  or  vacation, 
upon  producing  a  certificate  from  the  clerk  of  the  court  wherein  the  judg- 
ment or  decree  was  rendered,  stating  the  case,  the  return  day  of  the  cita- 
tion, and  that  the  writ  of  error  or  appeal  was  duly  sued  out  or  allowed. 
And  the  plaintiff  in  error  or  appellant  shall  not  be  entitled  to  docket  the 
case  or  file  the  record,  after  the  same  shall  have  been  docketed  and  dis- 

5West  v.  Irwin,  54  Fed.  419,  4  C.  sEdwards  v.  United  States,  102  U. 
C.  A.  401.  S.  576,  26  L.  ed.  293;  see  also  Green 

eNashau   etc.   R.   Corp.   v.   Boston   v.  Elbert,  137  U.  S.  621,  34  L.  ed.  795, 
etc.  R.  Corp.  61  Fed.  237,  9  C.  C.  A.   11  Sup.  Ct.  Rep.  190. 
468.  loSee  1st  paragraph  C.  C.  A.,  rule 

7  Andrews  v.  Thum,  64  Fed.  149,  12   16,  90  Fed.  lv. 
C.  C.  A.  77;  West  Chicago  etc.  Rail- 
road Co.  v.  Ellsworth,  77  Fed.  664, 
23  CCA.  393. 
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missed  under  this  rule,  unless  by  the  order  of  the  court  after  notice  to  the 
adverse  party  ."11 

[b]  —  in  fifth  circuit. 

In  the  fifth  circuit  it  is  provided  that  "it  shall  be  the  duty  of  the  plain- 
tiff in  error  or  appellant  to  docket  the  case,  and  file  the  record  thereof  with 
the  clerk  of  this  court,  by  or  before  the  return  day,  whether  in  vacation 
or  in  term  time.  But,  for  good  cause  shown,  any  .judge  of  this  court  may 
enlarge  the  time  by  or  before  its  expiration,  the  order  of  enlargement  to 
be  filed  with  the  clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant 
shall  fail  to  comply  with  this  rule,  the  defendant  in  error  or  appellee  may 
have  the  cause  docketed  and  dismissed,  upon  producing  a  certificate,  wheth- 
er in  term  time  or  vacation,  from  the  cle$k  of  the  court  wherein  the  judg- 
ment or  decree  was  rendered,  stating  the  case,  and  certifying  that  such 
writ  of  error  or  appeal  has  been  duly  sued  out  or  allowed.  And  in  no 
case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the  case 
and  file  the  record  after  the  same  shall  have  been  docketed  and  dismissed 
under  this  rule  unless  by  order  of  the  court."i2 

[c]  —  in  sixth  circuit. 

In  the  sixth  circuit  the  rule  provides  that  "It  shall  be  the  duty  of  the 
plaintiff  in  error  or  appellant,  to  docket  the  ease  and  file  the  record 
thereof  with  the  clerk  of  this  court  by  or  before  the  return  day,  whether  in 
vacation  or  in  term  time,  and  at  the  time  of  filing  the  record  the  plaintiff 
in  error  or  appellant  shall  deposit  with  the  clerk  the  sum  of  thirty-five  dol- 
lars as  security  for  costs,  except  in  cases  in  which  the  proper  showing  is 
made  and  an  order  of  this  court  is  entered  thereon  allowing  the  cause  to 
proceed  in  forma  pauperis.  But  for  good  cause  shown,  the  justice  or  judge 
who  signed  the  citation,  or  any  judge  of  this  court,  may  enlarge  the  time 
by  or  'before  its  expiration,  the  order  of  enlargement  to  be  filed  with  the 
clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  com- 
ply with  this  rule,  the  defendant  in  error  or  appellee  may  have  the  cause 
docketed  and  dismissed  upon  producing  a  certificate,  whether  in  term  time 
or  vacation,  from  the  clerk  of  the  court  wherein  the  judgment  or  decree 
was  rendered,  stating  the  case,  and  certifying  that  such  writ  of  error  or 
appeal  has  been  duly  sued  out  or  allowed.  And  in  no  case  shall  the  plain- 
tiff in  error  or  appellant  be  entitled  to  docket  the  case  and  file  the  record 
after  the  same  shall  have  been  docketed  and  dismissed  under  this  rule,  un- 
less by  order  of  the  court."i3 

"Rule  16,  C.  C.  A.  1st  Circuit,  90  131st  paragraph  C.  C.  A.  rule  16, 
Fed.  lv.  in  sixth  circuit,  as  amended  Nov.  21, 

121st  paragraph  C.  C.  A.  rule  16,    1898,  see  96  Fed.   iv. 
in  fifth  circuit  as  amended  June  20, 
1895,  90  Fed.xcn. 
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§  1975.    Right  of  opposite  party  to  docket  and  file  record  in  Su- 
preme Court. 

But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court; 
and,  if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the 
clerk  of  this  court  by  the  plaintiff  in  error  or  appellant  within  the 
period  of  time  above  limited  and  prescribed  by  this  rule,  or  by 
the  defendant  in  error  or  appellee  at  any  time  thereafter,  the  case 
shall  stand  for  argument. 

2nd  paragraph  Supreme  Court  rule  9,  as  amended  Jan.  26,  1891.16 

Where  the  appellee  or  defendant  dockets  the  cause  and  files  the  record, 
the  cause  may  be  set  for  argument.^  If,  however,  the  appellant  also 
docket  the  cause  and  file  the  record  in  proper  time  the  case  made  by  the 
appellee  will  be  dismissed.  1 7 

§  1976.  — rule  in  circuit  court  of  appeals. 

In  the  second,  third,  fourth,  seventh,  eighth  and  ninth  circuits 
the  rule  as  to  docketing  by  defendant  in  error  or  appellee  is  in 
the  same  words  as  the  Supreme  Court  rule  in  the  preceding  sec- 
tion.19 In  the  fifth  and  sixth  circuits  the  change  in  phraseology 
is  small  and  unimportant.20  In  the  first  circuit  the  substance  of 
the  rule  is  not  greatly  altered.[a] 
Author's  section. 

[a]    Rule  in  first  circuit. 

In  the  first  circuit  it  is  provided  that  "the  plaintiff  in  error  or  appellee 
may,  at  his  option  docket  the  case  and  file  the  record;  and  if  the  case  is 
docketed  and  the  record  filed  by  the  plaintiff  in  error  or  appellant  within 
the  time  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument."! 

§  1977.     Docketing  admiralty  cases  in  second  circuit. 

Each  case  shall  be  placed  on  the  docket  as  soon  as  the  printing 
of  the  apostles  is  completed  by  the  clerk. 

Admiralty  rule  XIV  of  circuit  court  of  appeals,  second  circuit. 

15137  U.  S.  710.  isSee  paragraph  2  of  C.  C.  A.  rule 

16  Steamer    Virginia    v.    West,    19    10. 
How.  1§2,  15  L.  595.  2  0 Words   "at  the  term"  added  at 

"Hartshorn  v.  Day,  18  How.  29,  the  end  of  the  rule;  see  90  Fed.  xcn. 
15  L.  ed.  272.  12nd  paragraph  C.  C.  A.  rule  16, 

90  Fed.  clx. 
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§  1978.     Appearance  of  counsel  entered  when  transcript  filed. 

Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party 
docketing  the  case  shall  be  entered. 

3rd  paragraph  Supreme  Court  rule  9,  as  revised  Dee.  term  1870,  and  of 
C.  C.  A.  rule  16,  in  force  in  all  except  the  first  circuit. 

In  the  first  circuit  the  provision  is  that  "on  the  filing  of  the  record,  the 
appearance  of  the  counsel  for  the  party  docketing  the  case  shall  be  en- 
tered." The  object  of  the  above  rule  is  to  make  some  attorney  of  the 
court  responsible  for  the  due  prosecution  of  the  suit.'  After  such  ap- 
pearance notice  to  the  counsel  is  usually  equivalent  to  notice  to  the  par- 
ties. *  * 

§  1979.     Undertaking  for  clerk's  fees  upon  docketing  and  filing1 
record. 

In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a 
case  and  filing  the  record,  shall  enter  into  an  undertaking  to  the 
clerk,  with  surety  to  his  satisfaction,  for  the  payment  of  his  fees. 
or  otherwise  satisfy  him  in  that  behalf. 

1st  paragraph  of  Supreme  Court  rule  10,  as  amended  May  8,  1876,8 

The  clerk  is  not  bound  to  docket  a  cause  till  a  bond  for  his  fees  is  given 
or  he  is  satisfied  on  that  behalf.'  And  where  no  bond  is  filed  and  no  sat- 
isfaction given  the  writ  or  appeal  will  be  dismissed,8  and  will  not  be  re- 
instated although  a  bond  is  subsequently  filed.  9  The  practice,  since  the 
act  of  March  3,  1883,1  o  has  been  for  the  parties  to  deposit  the  sum  of 
$25  in  lieu  of  a  fee  bond." 

§  1980.  —  rule  in  circuit  court  of  appeals. 

In  the  first  and  fifth  circuits  the  rule  is  the  same  as  the  Supreme 
Court  rule  given  in  the  preceding  section.13    In  other  circuits  the 
matter  is  otherwise  regulated  by  rule. 
Author's  section. 

Thus,  in  the  seventh  circuit  it  is  provided  that  "in  all  cases  the  plain- 
tiff in  error  or  appellant  on  docketing  a  case  and  filing  the  record,  shall 

3Hurley  v.  Jones,  97  U.  S.  318,  24  sSelma  etc.  R.  R.  v.  La.  Nat.  Bank, 

X.  ed.  1008.  94  U.  S.  253,  24  L.  ed.  33. 

4ldem.  IOC.     143,     22    Stat.    631,     U.    S. 

691  U.  S.  Comp.  Stat.  1901,  p.  650. 

7Edwards  v.  United  States,  102  U.  "Green  v.  Elbert,  137  U.  S.  622,  34 

S.  577,  26  L.  ed.  294;   Rensselaer  v.  L.  ed.  795,  11  Sup.  Ct.  Rep.  188. 

Watts,  7  How.  784,  12  L.  ed.  913.  "Par.    4,    C.    C.   A.    rule    16,    5th 

80wings   v.   Tiernan,    10   Pet.   447,  circuit;  paragraph  1,  C.  C.  A.  rule  23, 

9  L.  ed.  490;   West  v.  Brashear,  12  1st  circuit. 
Pet.  101,  9  L.  ed.  1016. 
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enter  into  an  undertaking  to  the  clerk,  with  surety  to  be  approved  by  the 
clerk,  for  the  payment  of  all  costs  which  shall  be  incurred  in  the  cause, 
shall  deposit  with  the  clerk  twenty-five  dollars  to  be  applied  to  the  pay- 
ment of  costs  and  fees,  and  from  time  to  time  when  necessary  shall,  on 
demand  of  the  clerk,  make  further  deposits  for  that  use."i*  In  the  fourth 
circuit  $25  deposit  is  required.15  In  the  second,  third,  sixth,  eighth,  and 
ninth  circuits,  dismissal  is  the  penalty  for  failure  to  pay  the  clerk's  esti- 
mate of  the  costs.  16 

§  1981.     Attachment  to  compel  payment  of  Supreme  Court  clerk's 
fees. 

Upon  the  clerks  producing  satisfactory  evidence,  by  affidavit 
or  the  acknowledgment  of  the  parties  or  their  sureties,  of  having 
served  a  copy  of  the  bill  of  fees  due  by  them,  respectively,  in  this 
court,  on  such  parties  or  their  sureties,  an  attachment  shall  issue 
against  such  parties  or  sureties,  respectively,  to  compel  payment 
of  said  fees. 

8th  paragraph,  Supreme  Court,  rule  10. 

§  1982.  — rule  in  circuit  court  of  appeals. 

In  the  seventh  circuit  it  is  provided  that  "upon  the  clerk's  pro- 
ducing satisfactory  evidence  by  affidavit  or  by  the  acknowledgment 
of  the  parties  or  their  sureties  or  attorneys,  of  having  served  a  copy 
of  the  bill  of  fees  due  from  them  respectively  in  this  court  on  such 
parties,  their  sureties  or  attorneys,  an  attachment  shall  issue  against 
such  parties  or  their  sureties  respectively  to  compel  the  payment  of 
said  fees."1  There  are  no  specific  provisions  on  the  subject  in  other 
circuits. 

Author's  section. 

§  1983.  — fees  to  be  paid  before  record  transmitted  to  Supreme 
Court. 

In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be 
paid  before  a  transcript  of  the  record  shall  be  transmitted  to  the 
Supreme  Court. 

Clause  6  of  rule  31  of  circuit  courts  of  appeals  in  force  in  all  circuits. 

141st  paragraph  C.  C.  A.  rule  23,  i«See   post,   §    1993.     [h]    [i]    [o] 

7th  circuit  as  amended  Feb.  10,  1899,  Ts]-[t]. 

SI  Fed.  xi.  lPar.    7    C.    C.    A.    rule    23,    7th 

isSee  ante,  §  1956.  circuit. 
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§  1984.     Form  and  size  of  printed  records  in  Supreme  Court. 

All  records,  arguments,  and  briefs,  printed  for  the  use  of  the 
court,  must  be  in  such  form  and  size  that  they  can  be  conveniently 
bound  together,  so  as  to  make  an  ordinary  octavo  volume.  After 
the  first  day  of  October,  1880,  the  clerk  will  not  receive  or  file 
records  or  arguments  intended  for  distribution  to  the  judges  that 
do  not  conform  to  the  requirements  of  this  rule. 
31st  Supreme  Court  rule,  promulgated  Dec.  1,  1879.3 

§  1985.  —  in  circuit  courts  of  appeal. 

The  rules  in  force  in  the  different  circuit  courts  of  appeal  as  to 
the  form  and  size  of  the  printed  records,  arguments  and  briefs,  are 
not  uniform,  and  it  would  needlessly  expand  this  chapter  to  detail 
them  here.  They  will  be  found  set  forth  in  the  appendix  of  this 
code. 

Author's  section. 

§  1986.     Printing  record  in  Supreme  Court — costs,  payment  and 
dismissal  for  want  thereof. 

The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  print- 
ing the  record,  and  of  his  fee  for  preparing  it  for  the  printer  and 
supervising  the  printing,  and  shall  notify  to  the  party  docketing 
the  case  the  amount  of  the  estimate.  If  he  shall  not  pay  it  within 
a  reasonable  time,  the  clerk  shall  notify  the  adverse  party,  and  he 
may  pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such  pay- 
ment the  record  shall  not  have  been  printed  when  a  case  is  reached 
in  the  regular  call  of  the  docket,  after  March  1,  1884,  the  case  shall 
be  dismissed. 

2nd  paragraph  Supreme  Court  rule  10. 

Since  the  clerk  of  the  Supreme  Court  is  now  required  to  pay  into  the 
Treasury  all  fees  over  and  above  his  own  compensation  and  necessary 
clerk  hire  and  expenses,*  it  is  proper  for  his  protection,  that  his  fees  should 
be  paid  in  advance.  6 

§  1987.  — number  of  copies  to  be  printed. 

Upon  payment  by  either  party  of  the  amount  estimated  by  the 

'100  U   S.  ix.  BSteever    v.    Rickman,    109    U.    & 

4Aot  March   3,  1883,    C.    143,    22   74,  27  L.  ed.  861,  3  Sup.  Ct.  Rep.  67 

Stat.  631,  U.  S.  Conip.  Stat.  1901,  p.    343. 

650. 
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clerk,  twenty-five  copies  of  the  record  shall  be  printed,  under  his 
supervision,  for  the  use  of  the  court  and  of  counsel. 
Paragraph  3  of  Supreme  Court  rule  10. 

§  1988.  — transcript  to  printer — copies  of  original  papers. 

In  cases  of  appellate  jurisdiction  the  original  transcript  on  file 
shall  be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause 
copies  to  be  made  for  the  printer  of  such  original  papers,  sent  up 
under  rule  8,  section  4,7  as  are  necessary  to  be  printed ;  and  of  the 
whole  record  in  cases  of  original  jurisdiction. 
4th  paragraph  of  Supreme  Court  rule  10. 

§  1989.  —  clerk  to  supervise  printing  and  distribution. 

The  clerk  shall  supervise  the  printing,  and  see  that  the  printed 
copy  is  properly  indexed.  He  shall  distribute  the  printed  copies 
to  the  justices  and  the  reporter,  from  time  to  time,  as  required,  and 
a  copy  to  the  counsel  for  the  respective  parties. 

5th  paragraph  of  Supreme  Court  rule  10,  as  adopted  Nov.  13,  1882> 

§  1990.  —  surplus  and  deficiency  of  cost  to  be  paid  or  refunded. 

If  the  actual  cost  of  printing  the  record,  together  with  the  fee 
of  the  clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the 
amount  of  the  difference  shall  be  refunded  by  the  clerk  to  the  party 
paying  it.  If  the  actual  cost  and  clerk's  fee  shall  exceed  the  esti- 
mate, the  amount  of  the  excess  shall  be  paid  to  the  clerk  before  the- 
delivery  of  a  printed  copy  to  either  party  or  his  counsel. 
6th  paragraph  of  Supreme  Court  rule  10. 

§  1991.  — statement  of  errors  and  portions  of  record  relied  on,, 
and  printing  same — penalty  for  omitting. 

The  plaintiff  in  error  or  appellant  may,  within  ninety  days  after 
filing  the  record  in  this  court,  file  with  the  clerk  a  statement  of  the 
errors  on  which  he  intends  to  rely,  and  of  the  parts  of  the  record 
which  he  thinks  necessary  for  the  consideration  thereof,  and  forth- 
with serve  on  the  adverse  party  a  copy  of  such  statement.  The 
adverse  party,  within  ninety  days  thereafter,  may  designate  in  writ- 
ing, filed  with  the  clerk,  additional  parts  of  the  record  which  he 
thinks  material ;  and,  if  he  shall  not  do  so,  he  shall  be  held  to  have 


'Ante,  §  1970. 
9106  U  .8.  vii. 
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consented  to  a  hearing  on  the  parts  designated  by  the  plaintiff  in 
error  or  appellant.  If  parts  of  the  record  shall  be  so  designated  by- 
one  or  both  of  the  parties,  the  clerk  shall  print  those  parts  only;, 
and  the  court  will  consider  nothing  but  those  parts  of  the  record,, 
and  the  errors  so  stated.  If  at  the  hearing  it  shall  appear  that  any- 
material  part  of  the  record  has  not  been  printed,  the  writ  of  error 
or  appeal  may  be  dismissed,  or  such  other  order  made  as  the  cir- 
cumstances may  appear  to  the  court  to  require.  If  the  defendant 
in  error  or  appellee  shall  have  caused  unnecessary  parts  of  the  record 
to  be  printed,  such  order  as  to  costs  may  be  made  as  the  court  shall! 
think  proper. 

First    part  of    9th  paragraph    Supreme    Court  rule  10,    promulgated?. 
March  28,  1887.1° 

§  1992.  — foregoing  rules  apply  to  appeals  direct  from  circuit 
and  district  courts. 

The  plaintiff  in  error  or  appellant  [in  cases  of  appeal  to  Supreme- 
Court  direct  from  the  circuit  or  district  court11]  shall  cause  the- 
record  to  be  printed,  according  to  the  provisions  of  sections,  2,  3,  4, 
5,  6  and  912  of  rule  10. 

§  2  Supreme  Court  Rule  35  as  adopted  May  11,  1891.13 

Only  so  much  of  the  record  need  be  printed  as  will  enable  the  Supreme 
Court  to  act  understanding^  without  reference  to  the  transcript.^  It  is- 
held  that  maps  need  not  be  printed  with  the  record.  Copies  of  such  maps 
should,  however,  be  furnished.  1 5  In  cases  of  reversal,  affirmance  or  dis- 
missal with  costs,  the  amount  paid  for  printing  the  record  shall  be  taxed 
against  the  party  against  whom  costs  are  given. 16 

§  1993.     Copies  of  records,  briefs,  etc.,  to  be  preserved  by  clerk 
in  circuit  courts  of  appeals. 

Eule  27,  in  force  in  all  except  the  fourth  and  seventh  circuits, 
provides  that  "the  clerk  shall  carefully  preserve  in  his  office  one- 
copy  of  the  printed  record  in  every  case  submitted  to  the  court  for 
its  consideration,  and  of  all  printed  motions,  briefs  and  arguments 
filed  therein."  The  27th  rule  in  the  fourth  circuit  inserts  the  words 
"shall  cause  to  be  bound  and"  after  the  word  "clerk,"  but  is  other- 

10120  U.  S.  785.  ^California  v.  Southern    Pac.    R. 

iiAnte,  5  42.  153  TJ.  S.  245,  38  L.  ed.  702,  14  Sup.. 

12 Ante,  S§  1986  to  1991.  Ct.  Rep.  1138. 

43139  U.  S.  705.  -  i«See  ante,  §  1853. 

nWalstoh  v.  Nevin,  128  TJ.  S.  579, 
32  I...  ed.  541,  9  Sup.  Ct.  Rep.  192. 

1577 


§  1994  APPEAL   AND    ERROR.  [Code  Fed. 

wise  the  same.  In  the  seventh  circuit,  §  10  of  rule  23  provides  that 
"the  clerk  shall,  on  or  before  the  conclusion  of  each  case,  collect 
and  file,  or  otherwise  preserve  together,  one  copy  of  the  printed 
record,  and  of  each  brief,  printed  motion  and  argument  submitted 
therein." 

Author's  section. 

§  1994.     Printing  of  record  in  circuit  courts  of  appeal, — various 
provisions. 

The  rules  governing  the  printing  and  distribution  of  the  record 
in  the  various  circuits  are  not  identical,  and  the  practitioner  must 
advise  himself  as  to  the  provisions  in  any  particular  circuit.[a]"[v] 
Author's  section. 

[a]  First  circuit — estimate  of  costs — dismissal  on  failure  to  print. 
"The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  the  printing 

the  record,  and  of  his  fee  for  preparing  it  for  the  printer,  and  shall  notify 
the  party  docketing  the  case  the  amount  of  the  estimate.  If  he  shall  not 
pay  it  within  a  reasonable  time,  the  clerk  shall  notify  the  adverse  party, 
and  he  may  pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such 
payment  the  record  shall  not  have  been  printed  when  the  case  is  reached  at 
the  regular  call  of  the  docket,  the  case  may  be  dismissed."  18 

[b]  —  number  of  copies  to  be  printed. 

"Upon  payment  by  either  party  of  the  amount  estimated  by  the  clerk, 
twenty-five  copies  of  the  record  shall  be  printed  under  the  clerk's  super- 
vision, for  the  use  of  the  court  and  of  counsel."  19 

[c]  —  transcript  to  be  taken  by  clerk  to  printer — copies  of  original  papers 

to  be  made. 
"The  clerk  sha.ll  take  to  the  printer  the  original  transcript  on  file  but 
shall  cause  copies  to  be  made  for  the  printer  of  such  original  papers  sent  up 
under  rule  14,20  or  other  original  papers,  as  are  necessary  to  be  printed."! 

[d]  —  clerk  to  supervise — distribution. 

"The  clerk  shall  supervise  the  printing,  and  see  that  the  printed  copies 
are  properly  indexed;  and  he  shall  distribute  printed  copies  to  the  judges 
and  the  reporter,  from  time  to  time,  as  required,  and  three  copies  to  the 
counsel  of  each  party.  An  additional  number  of  copies  may  be  printed  at 
the  request  of  either  party  for  his  own  use  and  at  his  own  expense,  or  by 
order  of  the  court."2 

182nd  paragraph  C.  C.  A.  rule  23,  14th  paragraph  C.  C.  A.  rule  23, 
1st  circuit.  1st  circuit. 

193rd  paragraph  C.  C.  A.  rule  23,  25th  paragraph  C.  C.  A.  rule  23, 
1st  circuit.  1st  circuit. 

zoAnte,  §  1971. 
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£e]  —  parts  only  may  be  printed. 

"The  parties  may  stipulate  in  writing  that  parts  only  of  the  record  shall 
he  printed,  and  the  ease  may  be  heard  on  the  parts  so  printed;  but  the 
court  may  direct  the  printing  of  other  parts  of  the  record."3 

[f ]  —  portions  previously  printed  may  be  used. 

"The  clerk  may  receive  from  either  party,  and  use  as  parts  of  the  print- 
ed record,  so  far  as  the  same  may  be  of  proper  and  convenient  size  and 
type,  any  portions  which  have  been  printed  in  any  other  court,  and  also 
printed  copies  of  patents  and  other  exhibits,  allowing  the  party  furnishing 
the  same  such  sum  therefor  as  the  clerk  deems  reasonable,  to  be  added  to 
and  from  a  part  of  the  costs  of  printing."* 

7th  paragraph  of  rule    23,  circuit  court  of  appeals  for  the  first  circuit. 

{g]  —  surplus  or  deficiency  to  be  paid  or  refunded. 

Paragraph  8  of  the  23d  rule  for  the  first  circuit  is  the  same  as  paragraph 
6  of  Supreme  Court  rule  10.5 

[h]     Second  circuit — printing,  payments,  and  dismissal  for  failure. 

"On  the  filing  of  the  transcript,  in  every  case,  the  clerk  shall  forthwith 
cause  fifteen  copies  of  the  same  to  be  printed  and  shall  furnish  three 
copies  thereof  to  each  party,  at  least  thirty  days  before  the  argument, 
and  shall  file  nine  copies  thereof  in  his  office.  The  parties  may  stipulate 
in  writing  that  parts  only  of  the  record  shall  be  printed,  and  the  case  may 
be  heard  on  the  parts  so  printed,  but  the  court  may  direct  the  printing  of 
other  parts  of  the  record.  The  clerk  shall  be  entitled  to  demand  of  the 
appellant,  or  plaintiff  in  error,  the  cost  of  printing  the  record,  before  or- 
dering the  same  to  be  done.  If  the  record  shall  not  have  been  printed 
when  the  case  is  reached  for  argument,  for  failure  of  a  party  to  advance 
the  costs  of  printing,  the  case  may  be  dismissed."  6 

£i]  Third  circuit — number  of  copies — part  only  printed — dismissal  for 
failure. 
"On  the  filing  of  the  transcript,  the  clerk  shall  forthwith  cause  twenty 
copies  of  the  record  to  be  printed,  and  shall  furnish  three  copies  there- 
of to  each  party  at  least  six  days  before  the  case  is  called  for  argument, 
and  shall  file  fourteen  copies  thereof  in  his  office.  The  parties  may  stipu- 
late in  writing  that  parts  only  of  the  record  shall  be  printed,  and  the  case 
may  be  heard  on  the  parts  so  printed,  but  the  court  may  direct  the  print- 
ing of  other  parts  of  the  record.  The  clerk  may  demand  of  the  plaintiff  in 
error  or  appellant  the  cost  of  printing  the  record  before  ordering  the  same 
to  be  done.    If  the  record  shall  not  have  been  printed  when  the  case  is 

36th  paragraph  C.   C.  A.   rule  23,        ePart  of  rule  23,    C.    C.    A.    2nd 
1st  circuit.  circuit    as    amended    Oct.    19,    1891. 

47th  paragraph  C.   C.  A.  rule   23,    Omitted  portion  is  given  elsewhere; 
1st  circuit.  see  ante,  §  1853. 

6Ante,  §  1990. 
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reached  in  the  regular  call  of  the  docket  because  of  the  failure  of  a  party 
to  advance  the  cost  of  printing,  the  case  may  be  dismissed."' 

[j]  —  papers  already  printed  may  be  used. 

"The  clerk  shall  receive  from  either  party,  and  use  as  parts  of  the  printed 
record,  so  far  as  the  same  may  be  of  proper  and  convenient  size  and  type, 
any  portions  which  have  been  printed  in  any  other  court,  and  also  printed 
copies  of  patents  and  other  exhibits,  allowing  the  party  furnishing  the 
same  such  sum  therefor  as  the  clerk  deems  reasonable,  to  be  added  to  and 
form  a  part  of  the  cost  of  printing."  s 

[k]    Fourth  circuit. 

"1.  Hereafter  all  records  shall  be  printed  under  the  supervision  of  the- 
clerk,  by  such  printer  and  at  such  rate  as  the  court  may  designate.  2.  Up- 
on the  payment  of  the  estimated  cost  of  printing,  together  with  the  super- 
vising fees  as  established  by  law  (which  amounts  shall  be  deposited  with 
the  clerk  within  ten  days  after  notice  thereof),  the  clerk  shall  cause  to 
be  printed  thirty  copies  of  the  record,  twenty  copies  of  which  shall  be  filed 
for  the  use  of  the  court,  three  copies  furnished  to  the  adverse  party,  and 
the  remaining  copies  delivered  to  the  appellant  or  plaintiff  in  error  at  least 
ten  days  before  the  term  or  adjourned  term.  3.  The  parties  may  stipu- 
late in  writing  that  parts  only  of  the  record  shall  be  printed,  and  the  case- 
may  be  heard  on  the  parts  so  printed,  but  the  court  may  direct  the  print- 
ing of  other  parts  of  the  record.  4.  If  the  record  shall  not  have  been  printed 
when  the  case  is  reached  in  the  regular  call  of  the  docket,  the  case  may  be 
dismissed."!  <• 

[I]  Fifth  circuit — estimate  of  costs, — payment, — dismissal  for  failure  to« 
pay. 
"The  clerk  shall,  upon  the  docketing  of  a  case,  forthwith  cause  an  esti- 
mate to  be  made  of  the  cost  of  printing  the  record  and  of  his  fee  for  pre- 
paring it  for  the  printer  and  supervising  the  printing,  and  shall  notify  the 
party  docketing  the  case  the  amount  of  the  estimate.  If  he  shall  not  pay 
it  within  fifteen  days  in  ordinary  eases  and  within  three  days  in  preference 
cases,  after  the  date  of  such  notice,  the  clerk  shall  notify  the  adverse  party, 
and  he  may  pay  it.  If  neither  party  shall  pay  it  and  for  want  of  such  pay- 
ment the  record  shall  not  have  been  printed  when  a  case  is  reached  for 
hearing,  the  case  may  be  dismissed  at  the  discretion  of  the  court."*  2 

[m]  —  distribution  of  copies — printing  of  part  only. 

"The  clerk  shall  cause  the  record  in  all  cases  to  be  printed  forthwith 
after  the  payment  of  such  estimate,  and  shall  immediately  thereafter  fur- 

TPart  1st  paragraph,  0.  C.  A.  rule       loRule  23,  C.  C.  A.  4th  circuit  as. 
23,  as  amended  Dec.  7,  1893;  omitted   amended  May  19,  1898. 
portion   is  given  elsewhere;   ante,   §        i2]st  paragraph  C.  C.  A.  rule  23,. 
1853.  5th  circuit  as  amended  Jan.  12,  1905. 

82nd  paragraph  C.  C.  A.  rule  23, 
3rd  circuit. 

1580 


Procedure]  PRINTING   OF   RECORD.  §   1994   lo] 

jiish  to  the  counsel  of  each  party  whose  appearance  shall  have  been  en- 
tered, three  copies  of  the  printed  record,  taking  a  receipt  therefor,  and  the 
parties  may  by  written  stipulation  filed  prior  to  the  printing  of  the  record, 
agree  that  only  parts  of  the  record  shall  be  printed,  and  the  same  may  be 
.heard  only  on  the  parts  so  printed,  but  the  court  may  direct  the  printing 
of  other  parts  of  the  record."  1 3 

,[n]  —  other  provisions. 

"3.  The  clerk  shall  not  take  to  the  printer  the  original  transcript  on  file 
t>ut  shall  cause  copies  to  be  made  for  the  printer  of  such  original  papers 
sent  up  under  rule  14  or  other  original  papers  as  are  necessary  to  be 
printed. 

"4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to  be 
printed,  and  may  print  a  larger  number  on  the  request  of  either  party 
on  payment  of  the  amount  necessary  for  the  printing  of  such  extra 
copies. 

"5.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed  rec- 
ord is  properly  indexed.  He  shall  distribute  the  printed  copies  to  the 
judges  of  the  court  and  to  the  reporter  from  time  to  time  as  required.  If 
the  cost  of  printing  the  record  together  with  the  clerk's  fee  for  supervising 
"the  same,  shall  be  less  than  the  amount  estimated  and  paid,  the  difference 
shall  be  refunded  by  the  clerk  to  the  party  paying  the  same.  If  the  actual 
•cost  and  the  clerk's  fee  shall  exceed  the  clerk's  estimate,  the  amount  of 
such  excess  shall  be  paid  to  the  clerk  before  he  shall  deliver  or  file  the 
printed  record  or  any  copies  thereof. 

"7.  The  clerk  shall  receive  from  either  party,  and  use  as  parts  of  the 
printed  record  so  far  as  the  same  may  be  of  proper  size  and  type,  any  por- 
tions which  may  have  been  printed  in  any  other  court,  and  also  printed 
copies  of  patents  and  exhibits,  allowing  the  party  furnishing  the  same 
■such  sum  therefor  as  the  clerk  deems  reasonable,  to  be  added  to  and  form 
.a  part  of  the  costs  of  printing."!-* 

'[o]     Sixth  circuit. 

"1.  The  clerk  shall  supervise  the  printing  of  all  records,  and  upon  the 
•docketing  of  a  case  shall  forthwith  cause  an  estimate  to  be  made  of  the 
cost  of  printing  the  record  and  his  fee  for  preparing  it  for  the  printer  and 
ior  supervising  the  printing  thereof,  and  shall  at  once  notify  the  attor- 
ney for  the  plaintiff  in  error,  or  the  appellant,  of  the  amount  of  such  es- 
timate, which  shall  be  paid  to  the  clerk  within  ten  days  after  such  notice. 
If  not  so  paid,  the  writ  of  error,  or  appeal,  may  be  dismissed  upon  the 
■motion  of  the  opposite  party  or  by  the  court  of  its  own  motion. 

"2.  After  the  payment  to  him  of  such  estimate  the  clerk  shall  cause  at 
least  twenty-five  (25)  copies  of  the  record  to  be  printed  forthwith,  shall 
■file  the  same  and  shall  furnish  to  each  of  the  respective  parties  three  (3) 
copies  thereof,  and  take  a  receipt  therefor. 

132nd  paragraph  0.  C.  A.  rule  23,        i4Paragraphs   3,  4,  5,  7  C.  C.  A. 

5th  circuit.  rule  23,  5th  circuit. 
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"3.  Parties  may  agree  by  written  stipulation  filed  with  or  prior  to  the 
filing  of  the  record  that  parts  only  of  the  record  shall  be  printed,  and  the 
case  may  be  heard  on  the  parts  so  printed;  but  the  court  may  direct  the- 
printing  of  other  parts  of  the  record. 

"The  plaintiff  in  error  or  appellant  may,  within  ten  days  after  the  case- 
shall  be  docketed  in  this  court,  file  with  the  clerk  a  statement  of  the  parts, 
of  the  record  which  he  thinks  necessary  for  the  consideration  thereof,  and 
forthwith  serve  on  the  adverse  party  »  copy  of  such  statement.  The  ad- 
verse party,  within  fifteen  days  after  service  of  such  statement,  may  des- 
ignate in  writing,  filed  with  the  clerk,  additional  parts  of  the  record  which 
he  thinks  material,  and  if  he  shall  not  do  so  he  shall  be  held  to  have  con- 
sented to  the  hearing  of  the  parts  designated  by  the  plaintiff  in  error  or 
appellant. 

"If  parts  of  the  record  shall  be  so  designated  by  one  or  both  parties,  the- 
clerk  shall  print  those  parts  only,  and  the  court  will  consider  nothing  but. 
those  parts  of  the  record. 

"If  at  the  hearing  it  shall  appear  that  any  material  part  of  the  record 
has  not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed  or  such, 
other  order  made  as  the  circumstances  may  appear  to  the  court  to  require.. 

"If  the  defendant  in  error  or  appellee  shall  have  caused  unnecessary  parts 
of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made  which  the- 
eourt  shall  think  proper. 

"If  good  cause  be  shown  the  time  within  which  the  statement  of  the- 
parts  of  the  record  is  to  be  filed  with  the  clerk  by  either  party,  as  above 
limited,  may  be  enlarged  by  the  court  in  session  or  by  either  circuit  judge 
if  eligible  to  sit  in  the  cause. 

"4.  If  the  cost  of  printing  and  supervision  shall  be  less  than  the  amount 
estimated  and  paid,  the  clerk  shall  refund  the  difference  to  the  party  pay- 
ing the  same.  If  the  cost  is  greater  than  the  estimate  the  amount  of  such 
excess  shall  be  paid  to  the  clerk  before  he  shall  file  the  printed  record  or 
deliver  any  copies  thereof."  i 

[p]  —  record  printed  below — certificate  required. 

"In  any  ease  where  the  record  shall  have  been  printed  in  the  court  below 
either  circuit  judge  may,  on  the  written  application  of  the  plaintiff  iro 
error  or  appellant,  order  that  such  printed  record  be  used  in  this  court. 
In  such  case  the  judge  shall  require  as  a  condition  of  making  the  order,  a- 
certificate  of  the  clerk  of  this  court  that  the  record  is  in  accordance  with 
the  printing  rules  and  is  properly  indexed,  in  which  case  the  supervision 
fee  provided  in  table  of  costs  rule  312  shall  be  charged  and  collected  by  the- 
clerk." 

[qj  —  bids  and  contracts. 

"The  clerk  of  this  court  shall  receive  proposals  for  printing,  which  shall' 
be  submitted  to  the  senior  circuit  judge,  who  may  in  his  discretion  award 

iPar.   1-4,  C.  C.  A.  rule    23,    6th        2Par.  6,  C.  C.  A.  rule  23.  6th  cir- 
circuit.  cuit  amended  Nov.  21,  1898. 
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such  printing  to  the  lowest  and  best  bidder  and  all  such  printing  shall 
be  done  by  the  person  to  whom  the  same  is  so  awarded.  And  when  a  case 
be  heard  upon  a  record  printed  in  the  court  below  the  cost  for  printing  shall 
be  taxed  on  the  basis  of  such  bid  for  printing,  except  when  the  parties 
otherwise  agree."3 

[r]     Seventh  circuit. 

"2.  The  clerk  shall,  upon  the  docketing  of  a  case,  forthwith  cause  an  es- 
timate to  be  made  of  the  cost  of  printing  the  record  and  of  his  fees  for 
preparing  it  for  the  printer  and  for  supervising  the  printing  thereof,  and 
shall  at  once  notify  the  attorney  for  the  plaintiff  in  error,  or  appellant,  of 
the  amount  of  such  estimate,  which  shall  be  paid  to  the  clerk  within  ten 
days  after  such  notice.  If  not  so  paid,  tfce  writ  of  error  or  appeal  may  be 
dismissed  upon  the  motion  of  the  opposite  party,  or  by  the  court  of  its 
own  motion. 

"3.  The  clerk  shall  cause  the  record  in  all  cases  to  be  printed  forthwith 
after  the  payment  of  such  estimate,  and  shall  immediately  thereafter  fur- 
nish to  each  of  the  respective  parties  at  least  three  copies  of  the  printed 
record,  taking  a  receipt  therefor,  and  the  parties  may,  by  written  stipula- 
tion filed  with  or  prior  to  the  filing  of  the  record,  agree  that  only  parts  of 
the  record  shall  be  printed,  and  the  ease  may  be  heard  only  on  the  parts 
so  printed,  unless  the  court  shall  direct  the  printing  of  other  parts. 

"4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to  be 
printed,  and  may  print  a  larger  number  on  the  request  of  either  party  on 
payment  of  the  amount  necessary  for  the  printing  of  such  extra  copies. 

"5.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed  record 
is  indexed  properly,  and  in  a  manner  to  indicate  briefly  the  character  of 
each  document  and  exhibit  referred  to.  He  shall  distribute  the  printed 
copies  to  the  judges  of  the  court  from  time  to  time  as  required.  If  the 
cost  of  printing  the  record,  together  with  the  clerk's  fee  for  supervising 
the  same,  shall  be  less  than  the  amount  estimated  and  paid,  the  difference 
shall  be  refunded  by  the  clerk  to  the  party  paying  the  same.  If  the  actual 
cost  and  the  clerk's  fee  shall  exceed  the  estimate,  the  amount  of  the  excess 
shall  be  paid  to  the  clerk  before  he  shall  deliver  or  file  the  printed  record 
or  copies  thereof. 

"8.  The  clerk  shall  adopt  a  uniform  size  for  the  printing  of  all  records, 
shall  have  them  printed  in  small  pica  type,  on  clear  white  paper  with  a 
margin  of  not  less  than  an  inch  and  a  half,  and  show  by  a  note  or  mem- 
orandum on  the  margin  the  time  when  each  pleading  or  document  was 
filed,  and  at  the  top  of  the  pages  shall  insert  running  titles  of  their  con- 
tents. 

"11.  In  any  case  where  the  record  shall  have  been  printed  in  the  court 
below,  the  presiding  judge  may,  on  the  application  of  the  plaintiff  in  error 
or  appellant,  order  that  such  printed  record  be  used  in  place  of  the  print- 
ing hereinbefore  provided  for.     But  the  clerk  shall  prepare  and  cause  to 

3  Par.   7,    C.    C.   A.    rule     23,     6th 
.circuit. 
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be  printed  and  attached  to  the  printed  record  an  index  thereof,  and  shall 
be  paid  the  same  fees  for  the  indexing  and  supervision  thereof  as  if  print- 
ed under  his  supervision. 

"12.  The  clerk  of  this  court  shall  obtain  sealed  proposals  for  the  print- 
ing hereinbefore  provided  for,  which  proposals  shall  be  submitted  to  the 
senior  circuit  judge  of  the  court,  who  shall  award  such  printing  to  the 
lowest  and  best  bidder,  and  all  such  printing  shall  be  done  by  the  person 
to  whom  the  same  is  so  awarded,  except  in  emergencies  when  printing 
may  be  done  by  another  at  the  same  or  less  price.  And,  when  a  case  shall 
toe  heard  upon  the  record  printed  below,  the  costs  for  printing  shall  be 
taxed  on  the  basis  of  actual  cost  not  exceeding  the  rate  of  the  accepted 
■bid."* 

f[s]     Eighth  circuit. 

''1.  The  plaintiff  in  error  or  appellant  may,  within  twenty  days  after 
the  allowance  of  any  writ  of  error  or  appeal,  serve  on  the  adverse  party  a 
■copy  of  a  statement  of  the  parts  of  the  record  which  he  thinks  necessary 
for  the  consideration  of  the  errors  assigned,  and  file  the  same,  with  proof 
of  service  thereof,  with  the  clerk  of  this  court;  the  adverse  party  within 
twenty  days  thereafter  may  designate  in  writing  and  file  with  the  clerk 
additional  parts  of  the  record  which  he  thinks  material,  and,  if  he  shall 
not  do  so,  he  shall  he  held  to  have  consented  to  a  hearing  on  the  parts 
■designated  by  the  plaintiff  in  error  or  appellant.  If  parts  of  the  record 
.shall  be  so  designated  by  one  or  both  of  the  parties,  the  clerk  shall  print 
those  parts  only;  and  the  court  will  consider  nothing  but  those  parts  of  the 
record  in  determining  the  questions  raised  by  the  erors  assigned.  If  at 
the  hearing  it  shall  appear  that  any  material  part  of  the  record  has  not 
been  printed,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such  other 
•order  made  as  the  circumstances  may  appear  to  the  court  to  require.  If 
the  defendant  in  error  or  appellee  shall  have  caused  unnecessary  parts  of 
the  record  to  be  printed  such  order  as  to  costs  may  be  made  as  the  court 
shall  think  proper. 

"2.  On  the  filing  of  the  transcript  in  every  case  the  clerk  shall  cause  the 
same,  or  the  parts  thereof  designated  under  this  rule,  to  be  printed,  and 
shall  furnish  three  copies  of  the  record  so  printed  to  each  party  at  least 
thirty  days  before  the  argument. 

"3.  The  clerk  shall  be  entitled  to  demand  of  the  appellant  or  plaintiff  in 
«rror  the  cost  of  printing  the  record  before  ordering  the  same  to  be  done. 

"4.  If  the  record  shall  not  have  been  printed  when  the  case  is  reached 
for  argument,  for  failure  of  the  party  to  advance  the  cost  of  printing, 
the  case  may  be  dismissed."!! 

[t]     Ninth  circuit — various  provisions. 

"I.  Hereafter  all  records  shall  be  printed  under  the  supervision  of  the 
clerk,  and,  upon  the  docketing  of  a  cause,  he  shall  cause  an  estimate  to  be 

<Para.  2,  3,  4,  5,  8,  11  and  12,  C.  epars.  1-4,  C.  C.  A.  rule  23,  8th 
C.  A.  rule  23,  7th  circuit.  circuit. 
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made  of  the  expense  of  printing  the  record,  and  his  fee  for  preparing  it 
for  the  printer  and  supervising  the  printing,  and  shall  notify  the  party 
docketing  the  case  of  the  amount  of  the  estimate.  If  the  amount  so  es- 
timated is  not  promptly  paid  over  to  the  clerk,  and  for  want  of  such  pay- 
ment the  record  shall  not  have  been  printed  when  a.  case  is  reached  for 
argument,  the  case  shall  be  dismissed. 

"'2.  Upon  payment  of  the  amount  estimated  by  the  clerk,  thirty  copies 
of  the  record  shall  be  printed,  under  his  supervision,  for  the  use  of  the 
court  and  of  counsel. 

"3.  In  cases  of  appellate  jurisdiction,  the  original  transcript  on  file  shall 
be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause  copies  to 
be  made  for  the  printer  of  such  original  papers  sent  up  under  Rule  14, 
section  4,8  as  are  necessary  to  be  printed;  and  the  whole  of  the  record  in 
cases  of  original  jurisdiction. 

"4.  The  clerk  shall  supervise  the  printing  and  sec  that  the  printed  copy 
is  properly  indexed.  He  shall  distribute  the  print*  d  copies  to  the  judges 
and  the  reporter,  and  one  or  more  printed  copies  to  the  counsel  of  the  re- 
spective parties. 

"5.  If  the  expense  of  printing  and  supervision  si.  all  be  less  than  the 
amount  estimated  and  paid,  the  clerk  shall  refund  the  difference  to  the 
party  paying  the  same.  If  the  expense  is  greater  than  the  estimate,  the 
amount  of  such  excess  shall  be  paid  to  the  clerk  before  he  shall  file  the 
printed  record  or  deliver  copies  to  the  parties  or  their  counsel."io 

[uj — Statement   of  errors  relied  on — portions  of  record  to  be  printed. 

"The  plaintiff  in  error  or  appellant  may,  upon  filing  the  record  in  this 
court,  file  with  the  clerk  a  statement  of  the  errors  on  which  he  intends  to 
rely,  and  of  the  parts  of  the  record  which  he  thinks  necessary  for  the 
consideration  thereof,  and  forthwith  serve  on  the  adverse  party  a  copy  of 
such  statement.  The  adverse  party,  within  ten  days  thereafter,  may  des- 
ignate in  writing,  filed  with  the  clerk,  additional  parts  of  the  record  which 
he  thinks  material;  and,  if  he  shall  not  do  so,  he  shall  be  held  to  have 
consented  to  a  hearing  on  the  parts  designated  by  the  plaintiff  in  error 
or  appellant.  If  parts  of  the  record  shall  be  so  designated  by  one  or  both 
of  the  parties,  or  if  such  parts  be  distinctly  designated  by  stipulation  of 
counsel  for  the  respective  parties,  the  clerk  shall  print  those  parts  only; 
and  the  court  will  consider  nothing  but  those  parts  of  the  record,  and  the 
errors  so  stated.  If  at  the  hearing  it  sliall  appear  that  any  material  part 
of  the  record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be  dis- 
missed, or  such  other  order  made  as  circumstances  may  appear  to  the 
court  to  require.  If  the  defendant  in  error  or  appellee  shall  have  caused 
unnecessary  parts  of  the  record  to  be  printed,  such  order  as  to  costs  may 
be  made  as  the  court  shall  think  proper.     All  statements  and  stipulations 

sSee  ante,  §§  1970-1971. 
"Pars.  1-5,  C.  C.  A.  rule  23,  9th 
circuit. 
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filed  hereunder  shall  distinctly  and  accurately  refer  to  the  pages  of  the 
original  certified  record,  as  well  as  the  documents  to  be  printed  or 
omitted."!  2 

[v]     Copies  of  patent  drawings  in  record. 

"At  the  time  of  filing  the  record  and  docketing  the  cause,  counsel  for  the 
plaintiff  in  error  or  appellant  in  patent  cases  may  furnish  the  clerk  with 
copies  of  patent  office  drawings  and  specifications  to  be  used  as  inserts, 
and  the  same  if  in  proper  form  and  of  convenient  size,  shall  be  used  in 
printing  the  record.14 

§  1995.     Translations,  how  supplied. 

Whenever  any  record,  transmitted  to  this  court  upon  a  writ  of 
error  or  appeal  shall  contain  any  document,  paper,  testimony,  or 
other  proceedings  in  a  foreign  language,  and  the  record  does  not  also 
contain  a  translation  of  such  document,  paper,  testimony  or  other 
proceeding,  made  under  the  authority  of  the  inferior  court,  or  ad- 
mitted to  be  correct,  the  record  shall  not  be  printed,  but  the  case 
shall  be  reported  to  this  court  by  the  clerk,  and  the  court  will  there- 
upon remand  it  to  the  inferior  court  in  order  that  a  translation 
may  be  there  supplied  and  inserted  in  the  record. 

Supreme  Court  rule  11,  as  revised  Dee.  term  1858,  and  rule  15  of  cir- 
cuit court  of  appeals,  in  force  in  all  circuits. 

§  1996.     Printing  new  pleadings  and  testimony  in  admiralty  ap- 
peals in  second  and  ninth  circuits. 

If  new  pleadings  are  filed  or  testimony  taken  in  this  court,  the- 
same  -shall  also  be  printed  and  furnished  by  the  clerk  as  in  the  23rd 
general  rule  provided. 

Admiralty  rule  X  circuit  court  of  appeals  for  second  circuit,  promulgat- 
ed May  20,  1892  and  Rule  10,  for  the  ninth  circuit,  adopted  May,. 
21,  1900. 

§  1997.     Certiorari  for  diminution  of  record. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made  in 
writing,  and  the  facts  on  which  the  same  is  founded  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  affidavit.  And  all  mo- 
tions for  such  certiorari  must  be  made  at  the  first  term  of  the  entry 

i2Par.  7,  C.  a  A.  rule  23,  9th  "Par.  8th  C.  C.  A.  rule  23,  9th. 
circuit.  circuit,  as  amended  Mar.  2,  1900. 
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of  the  case;  otherwise  the  same  will  not  be  granted,  unless  upon 
special  cause  shown  to  the  court,  accounting  satisfactorily  for  the 
delay.™-™ 

Supreme  Court  rule  14,  and  circuit  court  of  appeals  rule  18,  in  force  in 
all  circuits. 

[a]     In  general. 

Certiorari  is  used  an  an  auxiliary  process  to  bring  up  a  full  record  of  a 
case  already  before  the  appellate  court  i  and  hence  it  is  the  proper  remedy 
for  a  deficient  or  incomplete  transcript.  2  Thus  it  may  be  used  where  the 
judgment  of  the  lower  court  has  been  omitted  from  the  reeord,3  or  upon 
the  omission  of  the  citation,  or  material  portions  of  the  evidence,*  or 
other  necessary  parts  of  the  record.  5  It  cannot,  however,  be  used  to  correct 
errors  which  exist  in  the  record  as  it  stands  in  the  lower  court.  6  Nor  can 
it  be  used  to  show  additional  facts  not  in  the  findings,'  nor  to  correct  a 
transcript  from  which  the  clerk's  certificate  is  omitted.8  It  has  been  dis- 
pensed with  where  a  necessary  part  of  the  record,  which  was  omitted, 
was  duly  certified  up  to  the  appellate  court,  a,  direct  order. of  the  court 
making  the  omitted  portion  part  of  the  record,  being  sufficient.9 


[b]    The  motion. 

Since  the  record  as  filed  is  presumptively  correct  the  court,  under  the 
above  rule,  upon  an  ex  parte  affidavit,  will  not  cause  the  record  to  be  amend- 
ed by  inserting  a  paper  of  which  neither  the  master  nor  the  attorney  for  the 
appellee  has  any  recollection.  Certiorari  for  diminution  of  the  record  must 
be  applied  for  at  the  first  term  of  the  court  or  cause  shown  for  the  delay.u 
It  has  been  allowed,  although  the  motion  therefor  was  made  after  the  term, 
upon  showing  that  the  counsel  resided  in  California  and  were  ignorant  of 
the  rule.  12  An  early  ease  holds  that  the  return  to  the  writ  may  be  made 
by  the  clerk  of  the  lower  court  instead  of  the  judge  thereof. 13 

1  American  Construction  Co.  v.  L.  ed.  759,  8  Sup.  Ct.  Rep.  834;  Good- 
Jacksonville  etc.  Ry.  148  U.  S.  380,  enough  etc.  Co.  v.  Rhode  Island  etc. 
37  L.  ed.  486,  13  Sup.  Ct.  Rep.  758.        Co.  154  U.  S.  636,  24  K  ed.  368,  14 

2Fleckinger  v.  Bank,  145  Fed.  162,   Sup.  Ct.  Rep.  1180. 
(C.     C.    A.)     The    Rio    Grande,     19        ?U.  S.  v.  Adams,  9  Wall.  661,  19 
Wall.  188,  22  L.  ed.  60;  United  States    L.  ed.  808. 

v.  Gomez,  1  Wall.  702,  17  L.  ed.  677;         sHodges  v.  Vaughan,  19  Wall.  12, 
Hudgins  v.   Kemp,  18  How.  534,   15    22  L.  ed.  46. 

L.  ed.  511 ;     Mandeville  v.    Burt,    8       9Burnham  v.  Railroad  Co.  87  Fed. 
Pet.  256,  8  L.  ed.  936.  168,  30  C.  C.  A.  594. 

3Sweeney  v.  Lomme,  22  Wall.  215,  nChappell  v.  United  States,  160 
22  L.  ed.  727.  U.  S.  505,  40  L.  ed.  510,  16  Sup.  Ct. 

4Field  v.  Milton,  3  Cranch,  514,  2  Rep.  397. 
L.  ed.  516.  "Stearns  v.  United  States,  4  Wall. 

sMerrill  v.   Flovd,   50  Fed.   849,  2    1,  18  L.  ed.  451. 
C.   C.  A.   58;   Blanks  v.  Klein,  1   C.        is  Stewart  v.  Ingle,  9  Wheat.  526, 
C.  A.  254,  49  Fed.  1.  6  L.  ed.  151. 

sHoskin  v.  Fisher,  125  U.  S.  224,  31 
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§  1998.    One  record  sufficient  where  both  parties  appeal. 

Where  appeal  is  duly  taken  by  both  parties  from  the  judgment 
or  decree  of  a  circuit  or  district  court  to  the  Supreme  Court,  a 
transcript  of  the  record  filed  in  the  Supreme  Court  by  either  ap- 
pellant may  be  used  on  both  appeals,  and  both  shall  be  heard  thereon 
in  the  same  manner  as  if  records  had  been  filed  by  the  appellants 
in  both  cases. 

R.  S.  §  1013,  U.  S.  Comp.  Stat.  1901,  p.  716. 

The  above  section  was  carried  into  the  revised  statutes  from  an  act  of 
1861.1*  Where  both  parties  appeal  in  an  admiralty  cause  both  may  as- 
sign error.15  But,  if  only  one  party  appeals,  the  other  cannot  be  heard 
except  in  support  of  the  decree  appealed  from.i6  E.  S.  §  1013  must  now  be 
deemed  to  apply  also  to  review  in  the  circuit  court  of  appeals.17 

"Act  Aug.  6,  1861,  0.  61,  §  1,  12  isThe  Maria  Martin,  12  Wall.  41, 

Stat.  319.  20  L.  ed.  251;  The  Mabey,  13  Wall. 

isThe  Maria  Martin,  12  Wall.  40,  741,  20  L.  ed.  474. 

20  L.  ed.  251.  17  Ante,  §  1880. 
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CHAPTEE  60. 

BOND  AND  SUPERSEDEAS. 

§  2009.    Bond  in  error  and  on  appeal. 

§  2010.    No  Bond  required  of  United  States. 

§  2011.  Security  for  appeals  from  revenue  decisions  of  Board  of  Ap- 
praisers. 

§  2012.     Supersedeas. 

§  2013.    — on  appeal  or  error  direct  from  circuit  and  district  courts. 

§  2014.     Supreme  Court  rule  as  to  amount  of  supersedeas  bond. 

§  2015.    — rule  in  circuit  court  of  appeals. 

§  2016.    Writ  of  error  as  supersedeas  in  capital  cases. 

§  2017.  — execution  postponed  until  mandate  returned — subsequent  pro- 
ceedings. 

§  2018.     Effect  of  writ  of  error  to  State  court. 

§  2019.  No  suspension  of  work  of  commission  of  Five  Civilized  Tribes 
pending  appeal  to  Supreme  Court. 

I  2020.  Stay  on  appeal  from  interlocutory  injunction  order — additional 
bond. 

§  2021.    — bond  on  interlocutory  injunction  appeal. 

§  2022.    — stay  on  appeal  from  final  injunction  decree. 

§  2023.    Appeal  bond  in  admiralty  cases  in  second  and  ninth  circuits. 

§  2024.    — bond  for  supersedeas. 

§  2025.     exception  to  sureties  and  justification. 

§  2026.    — writ  of  inhibition  to  stay  proceedings  below. 

§  2027.     Commerce  Commission's  order  not  vacated  on  appeal. 

§  2009.     Bond  in  error  and  on  appeal. 

Every  justice  or  judge  signing  a  citation  on  any  writ  of  error 
shall,  except  in  cases  brought  up  by  the  United  States  or  by  direc- 
tion of  any  department  of  the  government,  take  good  and  sufficient 
security[a:Ko]  that  the  plaintiff  in  error  or  the  appellant  shall  prose- 
cute his  writ  or  appeal  to  effect,  and,  if  he  fail  to  make  his  plea 
good,  shall  answer  all  damages  and  costs,  where  the  writ  is  a  super- 
sedeas and  stays  execution,  or  all  costs  only  where  it  is  not  a  super- 
sedeas as  aforesaid.™ 

K.  S.  §  1000,  U.  S.  Comp.  Stat.  1901,  p.  712. 
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S  2009   [a]  APPEAL    AND    ERROR.  [Code  Fed. 

[a]  Taking  and  approval  of  bond. 

The  meaning  of  the  section  is  that  a  judge  who  signs  the  citation  on  an 
appeal  or  writ  of  error  or  who  is  authorized  to  sign  such  citation*  shall  take 
security  that  the  appellant  or  plaintiff  in  error  shall  prosecute  his  writ  or 
appeal  to  effect.  2  And  this  power  of  taking  security  cannot  be  delegated 
to  the  clerk3  or  to  a  commissioner.*  Irregularities  in  the  bond  do  not 
render  a  writ  of  error  void.5  Hence,  it  is  no  ground  for  dismissal  that 
the  bond  was  approved  by  the  clerk  instead  of  the  judge,  but  under  the 
direction  of  the  court,  and  such  irregularity  may  be  remedied  by  filing  a 
proper  bond.  6  It  is  sufficient  if  the  bond  is  approved  by  a  judge  out  of 
court,  even  though  there  be  an  entry  on  the  minutes  and  on  the  order 
book  of  the  court,  requiring  the  bond  to  be  approved  by  the  court.7 

[b]  Necessity  of  bond — when  to  be  filed. 

While  an  appeal  is  not  perfected  without  u.  bond  or  undertaking,  10  and 
while  the  failure  to  execute  the  bond  within  due  time  may  be  ground  for 
dismissing  the  appeal,!  1  the  bond  is  not  jurisdictional  and  hence  it  may  be 
waived  by  the  parties, 12  or  may  be  supplied  in  the  appellate  court,ls  if 
omitted  or  defectively  executed  in  the  court  below.  11  But  the  application 
to  file  the  appeal  bond  in  the  appellate  court  should  be  reasonably  made, 
and  the  appeal  will  be  dismissed  where  this  is  not  done.  1 5  or  where  the 
party  appealing  fails  to  comply  with  the  order  of  the  court  prescribing  the 
time  in  which  the  bond  is  to  be  filed.  1 6  The  fact  that  a,  bond  is  executed 
before  the  judgment  sought  to  be  reviewed  was  in  fact  entered  does  not 
render  the  bond  defective,  it  not  having  been  delivered  until  after  the  en- 
try of  judgment.!  '  Upon  the  question  whether  a  party  may  be  allowed  to 
take  an  appeal  or  sue  out  a  writ  of  error  in  forma  pauperis,  without  bond, 

1  Brown  v.  Life  Ins.  Oo.   119  Fed.  Lockman  v.  Lang,  132  Fed.  1,  65  C. 

14S,  55  C.  C.  A.  654.  C.  A.  621. 

2Providence,  etc.  Ins.  Co.  v.  Wager,  "Green  v.  Elbert,  137  U.  S.  615, 

37  Jed   59  34  L-  ed-  792,  11  Sup.  Ct.  Rep.  188. 

30'Eeilly  v.  Edrington,  96  U.  S.  flo"^TbuJy Za?*^1'  *™  *£  S" 
724,  24  L.  id.  659;  Firlt  Nat.  Bank  v.   682,  33  L.  ed.  1047,  10  Sup.  Ct.  Rep. 

Omaha,  96  U.  S.  737,  24  L.  ed.  881.       b3°-  ..  n        ..     ...   ..    _ 

,_    .  .  „,      '     .        ,      _     _  i3Brown  v.  McConnell,   124  U.  S. 

,nnHTTScnS,n«    oK    U^S*oe^-  f~aC°'  492,  3!  L-  ed.  495,  8  Sup.  Ct.  Rep. 

109  U.  S    106,  27  L.  ed.  873,  3  Sup.  559'.   ghepherd  v.  Pepper,  133  U.  & 

Ct.  Rep.  72.  626i  33  L    ed    706j  10  gup    ct   ^ 

BAmadeo  v.  Northern,  etc.  Co.  201  438, 

U  S.  194,  50  L.  ed.  722,  26  Sup.  Ct.  liSeymour  v.   Freer,  5  Wall.  822, 

Rep.  507.  18  L.  ed.   564;    Brobst  v.  Brobst,  2 

eChicago,   etc.   Co.  v.   Chicago  Di-  Wall.  96,  17  L.  ed.  905. 

rectory  Co.  65  Fed.  463,  13  C.  C.  A.  lsBeardsley   v.   Arkansas,   etc.   R. 

8-  Co.  158  U.  S.  123,  39  L.  ed.  921,  15 

fHudgens  v.  Kemp,  18  How.  530,  gup.  ct.  Rep.  786. 

15  L.  ed.  511.  leSeymour  v.   Freer,  5  Wall.  822, 

lOBeardsley   v.    Arkansas,   etc.    R.  18  L.  ed.  564;   Anson  v.  Blue  Ridge 

Co.  158  U.  S.  126,  39  L.  ed.  921,  15  R.  Co.  23  How.  1,  16  L.  ed.  517. 

Sup.  Ct.  Rep.  786;  Boyce  v.  Grundy,  "Chateaugay     Ore,     etc.     Co.    V. 

6   Pet.   777,   8  L.   ed.   579 ;    see   also  Blake,  35  Fed.  804. 

1590 


Procedure]  BOND  AND  SUPERSEDEAS.  S  2010 

the  decisions  in  the  circuit  court  of  appeals  are  not  uniform.1 8  The  Su- 
preme Court  has,  however,  expressly  held  that  a  writ  of  error  cannot  be 
granted  to  a  State  court,  in  forma  pauperis  and  that  security  must  be  re- 
quired.19 

[c]  Parties  thereto  and  contents  thereof. 

The  bond  on  appeal  must  be  given  to  a  party  to  the  judgment^  and  the 
appeal  will  be  dismissed  if  the  sole  payee  is  neither  a,  defendant  in  error 
nor  an  appellee.''  The  bond  is  not  affected,  however,  because  it  runs  to  a 
party  as  to  whom  the  suit  was  dismissed,  as  well  as  to  others.  5  Where 
the  suit  is  by  the  people,  on  relation,  an  appeal  bond  to  the  people  or  to 
the  relator  is  sufficient,  as  it  may  be  sued  on  by  either.  6  An  appeal  bond 
in  which  the  sureties  are  not  bound  each  for  the  full  amount,  but  each 
for  a  separate  part  thereof  may  be  allowed  at  the  discretion  of  the  judge. 7 
The  bond  must  state  the  proper  number  of  plaintiffs  in  error  or  the  writ 
will  be  dismissed. 8  But  it  is  not  invalidated  by  failure  to  name  the  ap- 
pellate court,  or  the  nature  of  the  action,9  nor  by  the  omission  of  the 
names  of  the  sureties  in  the  introductory  part  where  it  is  properly  signed 
and  sealed  by  them.io 

[d]  Conditions. 

A  condition  that  the  appellants  "shall  prosecute  appeal  with  effect  and 
pay  costs  and  damages  rendered  and  to  be  rendered  in  case  decree  affirmed 
in  Supreme  Court"  is  sufficient,!  3  as  is  also  a  condition  that  the  appellant, 
"shall  prosecute  its  writ  of  error  to  effect,  and  answer  all  damages  and 
costs  if  it  shall  fail  to  make  the  plea  good."!*  A  condition,  however,  to 
answer  all  damages  and  costs  "in  the  event  the  decree  is  affirmed"  instead 
•  of  "if  he  fails  to  make  his  plea  good"  has  been  held  insufficient.!  5 

§  2010.     No  bond  required  of  United  States. 

Whenever  a  writ  of  error,  appeal,  or  other  process  in  law,  admi- 
ralty, or  equity,  issues  from  or  is  brought  up  to  the  Supreme  Court, 

isSee  ante,  §  1823,  et  seq.  ?New  Orleans,  etc.  Co.  v.  Albro  Co. 

isGallaway   v.    State    Nat.    Bank,  112  U.  S.  506,  28  L.  ed.  809,  5  Sup. 

186  U.  S.  177,  46  L.  ed.  1111,  22  Sup.  Ct.  Rep.  289. 

Ct.  Rep.  811.  gKail  v.  Wetmore,  6  Wall.  451,  18 

3Davenport   v.   Fletcher,    16   How.  L.  ed.  862. 

142,  14  L.  ed.  879;  Bigler  v.  Walker,  sSmith    v.    Walker,    Hempst.   289, 

12  Wall.  142,  20  L.  ed.  260;  Swan  v.  Fed.  Cas.  No.  13,123a. 

Hill,  155  U.  S.  394,  39  L.  ed.  197,  15  lOBabbitt    v.    Finn,    101    U.    S.    7, 

Sup.  Ct.  Rep.  178.  25  L.  ed.  820. 

■(Davenport   v.    Fletcher,    16    How.  isGay  v.  Parpart,   101   U.  S.  392, 

142    14  L   ed    879.  25    L.    ed.    841;    see    also    Gunn   v. 

skill  v.   Chicago,  etc.   Ry.   129  TJ.  Black,  60  Fed.  160,  8  C.  C.  A.  542 

S.  175,  32  L.  ed.  651,  9  Sup.  Ct.  Rep.  1 4  Chateaugay,  etc.  Co.  v.  Blake,  35 

269  Fed.  804. 

eSpalding  v.  New  York,  2  How.  66,  iBPeace  River   etc.  Co.  v.  Edwards, 

11  L.  ed.  181.  70  Fed.  728,  17  C.  C.  A.  358. 

1591 


§  2011  APPEAL   AND    EKROR.  [Code  Fed. 

or  a  circuit  court,18  either  by  the  United  States  or  by  direction  of 
any  department  of  the  government,  no  bond,  obligation,  or  security 
shall  be  required  from  the  United  States,  or  from  any  party  acting 
under  the  direction  aforesaid,  either  to  prosecute  said  suit  or  to 
answer  in  damages  or  costs.  In  case  of  an  adverse  decision,  such 
costs  as  by  law  are  taxably  against  the  United  States,  or  against 
the  party  acting  by  direction  as  aforesaid,  shall  be  paid  out  of  the 
contingent  fund  of  the  department  under  whose  directions  the  pro- 
ceedings were  instituted. 

E.  S.  §  1001,  U.  S.  Comp.  Stat.  1901,  p.  713. 

Under  the  provisions  of  the  above  section  an  appeal  under 
the  direction  of  the  Comptroller  of  Currency,  in  suits  by  or  against 
insolvent  national  banks  requires  no  bond.  1 9  The  section  is  not  affected 
by  the  adoption  of  state  practice  in  the  Federal  court,  2  0  and  hence  the 
government  cannot  be  required  to  give  bond,  even  though  under  the  par- 
ticular State  practice  such  bond  is  required,  i  So  also  where,  under  the 
statutes  of  the  District  of  Columbia,  a  bond  is  required  upon  attachment, 
the  above  section  relieves  the  government  from  such  undertaking.2 

§  2011.     Security  for  appeals  from  revenue  decisions  of  Board  of 
Appraisers. 

On  such  original  application  [to  the  circuit  court  to  review  the 
board  of  general  appraisers'  decision  upon  a  classification  of  mer- 
chandise and  the  rate  of  duty  imposed]  and  on  any  such  appeal, 
security  for  damages  and  costs  shall  be  given  as  in  the  case  of  other 
appeals  in  cases  in  which  the  United  States  is  a  party. 

Part  of  §  15,  act  June  10,  1890,  c.  407,  26  Stat.  138,  U.  S.  Comp.  Stat. 
1901,  p.  1934. 

§  2012.    Supersedeas. 

In  any  case  where  a  writ  of  error  may  be  a  supersedeas/3,1"™  the 
defendant  may  obtain  such  supersedeas  by  serving  the  writ  of  error, 
by  lodging  a  copy  thereof  for  the  adverse  party  in  the  clerk's  office 
where  the  record  remains,  within  sixty  days,  Sundays  exclusive, 
after  the  rendering  of  the  judgment  complained  of,  and  giving  the 
security  required  by  law  on  the  issuing  of  the  citation. [0]     But  if 

i8This  would  not  apply  to  circuit        i  United  States  v.  Bryant,  111  U. 

court  of  appeals.    See  ante,  §  1890.  S.  499,  28  L.  ed.  496,  4  Sup.  Ct.  Rep. 

i9Pacific  Bank  v.   Mixter,  114  U.  601. 
S.  463,  29  L.  ed.  221,  5  Sup.  Ct.  Rep.        zUnited     States     v.     Ottman,     1 

944;  Robinson  v.  Southern,  etc.  Bank,  Hughes,  313,  23  Int.  Rev.  Rec.  294, 

94  Fed.  22.  Fed.  Cas.  No.  15,977. 

20  Ante,  §  900. 
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he  desires  to  stay  process  on  the  judgment,  he  may,  having  served 
his  writ  of  error  as  aforesaid,  give  the  security  required  by  law 
within  sixty  days  after  the  rendition  of  such  judgment,  or  after- 
ward with  the  permission  of  a  justice  or  judge  of  the  appellate 
court. m  And  in  such  cases  where  a  writ  of  error  may  be  a  super- 
sedeas, executions  shall  not  issue  until  the  expiration  of  ten  days.[e] 
R.  S.  §  1007,  as  amended  18756  TJ.  S.  Comp.  Stat.  1901,  p.  714. 

[a]    When  writ  of  error  or  appeal  may  be  supersedeas. 

A  writ  of  error  does  not  operate  as  a  supersedeas  unless  a  copy  of  the 
writ  shall  be  filed  in  the  clerk's  office,  for  the  other  party,  within  sixty 
days,  excluding  Sundays,  as  provided  in  the  above  statute.'  So  in  the  case 
of  an  appeal,  since  appeals  are  subject  to  the  same  rules  regulations  and 
restrictions  as  are  prescribed  in  case  of  writs  of  error,8  if  the  same  is  duly 
taken  and  security  filed  within  the  statutory  time  it  may  operate  as  a 
supersedeas  also.  9  Hence,  supersedeas  will  be  allowed  where  an  appeal 
from  the  decree  has  been  prayed  in  open  court  and  the  appeal  bond  filed  in 
court  and  approved  by  one  of  the  judges.  io  Supersedeas  is,  however,  a 
statutory  right  and  is  only  obtained  by  a  strict  compliance  with  all  the 
required  conditions.!!  Hence,  the  service  of  the  writ  of  error,  or  the  tak- 
ing of  the  appeal  within  the  statutory  time  are  indispensable  prerequisites 
to  a,  supersedeas,!  2  and  when  the  writ  is  not  so  served  or  the  appeal  is 
not  so  taken,  it  is  established  that  a  supersedeas  cannot  be  awarded  sub- 
sequently either  by  the  Supreme  Court,!  s  or  by  the  circuit  courts  or  by 
the  circuit  court  of  appeals.!  5  Neither  is  »  nunc  pro  tune  order  effectual 
for  such  purpose  unless  it  appears  that  the  delay  was  the  act  of  the  court 
and  not  of  the  parties,  and  that  no  injustice  will  be  done. 16 

6 Act  Feb.  18,  1875,  c.  80,  18  Stat.  ^Kitchen  v.   Randolph,   93   U.   S. 

380.  92.  23  L.  ed.  812. 

'Kitchen  v.  Randolph,  93  U.  S.  92,  i3Sage  v.   Railroad   Co.   93   U.   S. 

23  L.  ed.  810;  Foster  v.  Kansas,  112  417,  23  L.  ed.  933;    Peugh  v.  Davis, 

U.  S.  204,  28  L.  ed.  630,  5  Sup.  Ct.  110  U.  S.  228,  28  L.  ed.  128,  4  Sup. 

Rep.  8,  97;  Rutherford  v.  Pennsylva-  Ct.  Rep.  18;  Brown  v.  Evans,  18  Fed. 

nia,  etc.  Ins.  Co.  1  Fed.  459,  1  Mc-  57,  8  Sawy.  502;  Union  Mutual  Ins. 

Crary,  120;  Wurts  v.  Hoagland,  105  Co.  v.  Windett,  36  Fed.  839;  Wallen 

U.  S.  703,  26  L.  ed.  1109.  v.  Williams,  7  Cranch,  278,  3  L.  ed. 

8 Ante,    §    1929.  342;  Hogan  v.  Ross,  11  How.  294,  13 

sKitchen   v.    Randolph,    93    U.    S.  L.  ed.  702;  United  States  v.  Curry,  6 

89,  23  L.  ed.  810;  see  also  Adams  v.  How.  113,  12  L.  ed.  363. 

Law,  16  How.  148,  14  L.  ed.  882;  Hud-  !4New  England  R  Co.  v.  Hyde,  101 

gins  v.  Kemp,  18  How.  530,  15  L.  ed.  Fed.  398,  41  C.  C.  A.  404;    Brown  v. 

511 ;  French  v.  Shoemaker,  12  Wall.  Evans,  18  Fed.  58,  8  Sawy.  502. 

100,  20  L.  ed.  272;  Bigler  v.  Walker,  iBNew  England  R.  Co.  v.  Hyde,  101 

12  Wall.  149,  20  L.  ed.  262.  Fed.  398,  41  C.  C.  A.  404;    Logan  v. 

lORailroad  Co.  v.  Rradleys,  7  Wall.  Goodwin,   101  Fed.  654,  41  C.  C.  A. 

577,  19  L.  ed.  274.  573. 

ii  Sage  v.  Central  R.  Co.  93  U.  S.  16  Sage  v.   Central,  etc.  R.  Co.  93 

417,  23  L.  ed.  933.  U.  S.  418,  23  L.  ed.  935. 
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[b]  When  statutory  period  commences  to  run. 

The  term  within  which  »  writ  df  error  must  be  served  in  order  that 
it  may  operate  as  a  supersedeas  must  be  computed  from  the  date  of  the 
judgment  which  is  the  subject  of  review.i9  Exceptional  cases  may  arise 
however,  where  the  judgment  or  decree  given  on  appeal  in  the  highest 
court  of  a  State  is  required  by  State  law  to  be  returned  to  the  lower  State 
court  for  execution  and  in  such  cases  the  time  commences  to  run  only  from 
the  return  entry  of  the  proceedings  in  such  lower  State  court.  20  It  does 
not  commence  to  run  pending  the  motion  for  a,  new  trial  ;i  nor,  when  the 
court  entertains  a  motion  to  open  the  final  decree  for  certain  purposes,  does 
the  time  begin  to  run  until  such  motion  is  disposed  of;  2  nor  does  the  time 
run  pending  motion  to  set  aside  judgment  after  new  trial.3 

[c]  Supersedeas  how  obtained — filing  of  writ. 

It  is  not  necessary  providing  everything  has  been  done  as  required  by 
the  statute,  for  a  court  or  judge  to  make  an  order  that  a  writ  of  error  or 
appeal  operate  as  a  superseleas.  It  becomes  so  per  se  upon  compliance  with 
the  statute.6  Hence,  no  order  of  the  court  is  usually  given  in  such  case, 
although  in  some  courts  the  practice  has  been  occasionally  for  counsel  to 
ask  that  a  special  order  shall  be  entered  by  the  court  or  judge  declaring  the 
writ  of  error  a  supersedeas.  1  Application  for  »  supersedeas  should  not, 
however,  be  made  to  the  appellate  court.  8  It  cannot  be  allowed  except  as 
incident  to  an  appeal  actually  allowed  or  a  writ  actually  issued.  9  When 
the  approval  of  it  is  obtained  by  fraud,  it  may  be  vacated.  10 

Under  the  provisions  of  the  judiciary  act  of  17891 1  the  time  within  which 
the  writ  must  be  served  or  the  appeal  taken  in  order  to  be  a  supersedeas 
was  ten  days  instead  of  sixty  as  provided  in  the  above  section.12  That 
act  remained  in  force  until  the  act  of  187213  was  passed. 

While  the  service  of  the  writ  of  error  within  the  proper  time  is  a  pre- 
requisite to  the  obtaining  of  a,  supersedeas,  it  is  held  that  the  manner  of 

i9Slaughter  House  Cases,  10  Wall.  L.  ed.  811;   Arnold  v.  Frost,  9  Ben. 

291,  19  L.  ed.  921;  Wurts  v.  Hoag-  267,    Fed.    Cas.    No.    558;    Butchers 

land,  105  U.  S.  701,  26  L.  ed.   1109.  Assn.    v.     Slaughter    House    Co.    1 

2  0Slaughter  House  Cases,  10  Wall.  Woods,  50,  Fed.  Cas.  No.  2,234. 

291,  19  L.  ed.  921.  7Tiernan  v.  Booth,  4  Fed.  621,  9 

iBrown  v.   Evans,   18   Fed.   60,   8  Biss.  499. 

Sawy.   502;   Rutherford  v.  Pennsyl-  sCovington,  etc.  Co.  v.  Keith,  121 

vania,  etc.  Ins.  Co.  1  Fed.  456,  1  Mc-  TJ.  S.  250,  30  L.  ed.  914,  30  Sup.  Ct. 

Crary,  120.  Rep.  881. 

2WashingtQn,  etc.  R.  Oo.  v.  Brad-  9Ex  parte  Ralston,  119  TJ.  S.  615, 

leys,    7    Wall.    575,    19    L.    ed.    274;  30  L.  ed.  506,  7  Sup.  Ct.  Rep.  317. 

Brockett  v.  Brockett,  2  How.  238,  11  lORailroad  Co.  v.  Schutte,  100  TJ. 

L.  ed.  251.  S.  644,  25  L.  ed.  605. 

3Kingman  v.  Western  Mfg.  Co.  170  nAct  Sept.  24,  1789,  c.  20,  1  Stat. 

TJ.  S.  675,  42  L.  ed.  1192,  18  Sup.  Ct.  85. 

Rep.  786.  i2Adams  v.  Law,  16  How.  144,  14 

BTiernan  v.  Booth,  4  Fed.  621,  9  L.   ed.    880;     Hudgins   v.  Kemp,   18 

Biss.  499;  Slaughter  House  Cases,  10  How.  530,  15  L.  ed.  511;    Silsby  v. 

Wall.  291.  19  L.  ed.  920;  Goddard  v.  Foot,  20  How.  290,  15  L.  ed.  822. 

Ordway,  94  U.  S.  673,  24  L.  ed.  238;  "Act  June  1,  1872,  c.  255,  17  Stat. 

Kitchen  v.  Randolph,  93  U.  S.  88,  23  198. 
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serving  the  same  and  the  filing  of  the  writ  in  the  clerk's  office  are  mere 
matters  of  form,  and  hence  the  fact  that  the  original  writ  instead  of  a 
copy  thereof,  as  provided  in  the  section,  was  served  on  the  clerk  is  imma- 
terial. 16 

[d]     Security  may  be  given  after  writ  filed  or  appeal  taken. 

Where  the  writ  of  error  has  been  filed  and  served  as  provided  in  the 
first  part  of  the  above  section,  a,  stay  on  the  execution  may  be  had  as  a 
matter  of  right  by  giving  the  required  security  any  time  within  sixty  days 
from  the  entry  of  the  final  judgment  or  decree,  or  the  stay  may  be  had 
after  the  expiration  of  such  time  at  the  discretion  of  the  justice  or  judge.i9 
So  also  in  the  case  of  an  appeal,  if  it  is  allowed  without  the  statutory 
sixty  days,  by  the  court  acting  judicially  and  in  term  time,  the  bond  may 
be  filed  subsequently  within  the  sixty  day^,  or  after  the  expiration  of  that 
time  if  the  court  so  allows.  20  Early  cases  have  held  that  the  appeal  must 
be  taken  and  the  bond  filed  within  the  statutory  period  in  order  that  the 
appeal  operate  as  a,  supersedeas,!  but  those  cases  were  decided  prior  to  the 
.act  of  18722  the  provisions  of  which  act  are  incorporated  into  the  second 
sentence  of  the  above  section.  The  sixty  days  mentioned  during  which  the 
•execution  may  be  stayed  upon  giving  security,  do  not  include  Sundays.  3 

<[e]    Execution  when  to  issue  when  writ  is  supersedeas. 

As  the  above  section  originally  stood,  no  execution  could  issue,  when 
the  writ  of  error  might  be  a  supersedeas,  until  the  expiration  of  sixty  days, 
the  time  allowed  for  perfecting  a  supersedeas  without  leave.?  By  the 
amendment  of  1875,  however,  the  time  was  changed  from  sixty  to  ten 
days.  The  provision  that  where  a  writ  of  error  mav  operate  as  a  super- 
sedeas, execution  shall  not  issue  until  the  expiration  of  ten  days  after 
the  rendition  of  the  judgment,  has  reference  only  to  judgments  of  the 
courts  of  the  United  States. «  Hence,  the  rule  is  inapplicable  to  State 
judgments.  9  Sundays  are  to  be  excluded  in  the  computation  of  the  ten 
days.  10  The  time  commences  to  run  from  the  date  of  the  entry  of  the 
judgment  and  not  from  the  date  wh*n  the  same  was  signed  by  the  judge.  11 
Where  the  ten  days  have  expired  and  the  execution  has  issued,  a  super- 
sedeas subsequently  obtained  only  operates  to  stay  further  proceedings, 
it  cannot  interfere  with  what  has  already  been  done. 12 

isMcOarley   v.    McGhee,    108    Fed.  ^Kitchen  v.  Randolph,  93  U.  S.  91, 

497.  23  L.  ed.  812. 

i»Kitchen   v.   Randolph,   93  U.   S.  sDoyle  v.  Wisconsin,  94  TJ.   S.  50, 

•91,  23  L.  cd.  812.  24  L.  ed.  64. 

20Peugh  v.  Davis,  110  U.  S.  228,  9Foster  v.  Kansas,  112  TJ.  S.  204, 

28  L.  ed.  128,  4  Sup.  Ct.  Rep.  17.  28  L.  ed.  630,  5  Sup.  Ct.  Rep.  8,  97. 

1  Adams  v.  Law,  16  How.  148,  14  loDanielson  v.  Northwestern  Fuel 

L.  ed.  882;    French  v.  Shoemaker,  12  Co.  55  Fed.  49. 

Wall    100   20  L   ed.  272.  11  Commissioners     v.     Gorman.     19 

2 Act  June  1,  1872,  c.  255,  17  Stat.  Wall.  665,  22  L.  ed.  226. 

298  12  Commissioners     v.     Gorman,     19 

sbanville  v.  Brown,  128  U.  S.  503,  Wail.   665,   22   L.   ed.  226;     Kitchen 

32  L.  ed.  507,  9  Sup.  Ct.  Rep.  149.  v.  Randolph,  93  TJ.  S.  89,  23  L.  ed. 
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§  2013.  — on  appeal  or  error  direct  from  circuit  and  district 
courts. 

The  proper  security  [may  be  taken  by  any  justice  of  the  Supreme 
Court,  any  circuit  judge  within  his  circuit,  or  by  any  district  judge 
within  his  district,  on  appeal  or  error  direct  from  a  circuit  or  dis- 
trict court  to  the  Supreme  Court  under  the  circuit  court  of  appeals 
act  of  1891 16]  .  .  .  and  he  may  also  grant  a  supersedeas  and 
stay  of  execution  or  of  proceedings,  pending  such  writ  of  error  or 
appeal. 

Part  of  paragraph  1,  of  36th  Supreme  Court  rule  promulgated  May  11, 
1891.17 

Subsequent  to  the  act  of  March  3,  1891,  and  prior  to  the  adoption  of  the 
36th  Supreme  Court  rule,  of  which  the  above  section  is  a  part,  there  was 
no  direct  provision  of  Congress  regulating  the  supersedeas,  or  bond  or  other 
security  in  eases  either  civil  or  criminal  brought  to  the  Supreme  Court  from 
the  circuit  or  district  courts.  Congress  evidently  considered  these  matters 
to  be  governed  by  the  provisions  of  the  earlier  statutes.  18  Under  this 
section  security  may  be  taken  and  supersedeas  allowed  by  any  Supreme 
Court  justice.19  So  on  conviction  of  a  crime  not  capital,  a  supersedeas  may 
be  granted  by  the  Supreme  Court  or  any  justice  thereof 20  and  if  in  such 
case  the  justice  signing  the  citation  direct  that  the  writ  of  error  operate  as 
a  supersedeas  the  supersedeas  may  be  obtained  by  merely  filing  the  writ 
within  sixty  days  as  provided  by  statute,*  no  security  being  required.2 

§  2014.     Supreme  Court  rule  as  to  amount  of  supersedeas  bond. 

Supersedeas  bonds  in  the  circuit  court  must  be  taken,  with  good 
and  sufficient  security,  that  the  plaintiff  in  error  or  appellant  shall 
prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where  the 
judgment  or  decree  is  for  the  recovery  of  money  not  otherwise  se- 
cured, must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  "just  damages  for  delay,"  and  costs  and  interest  on  the 
appeal;  but  in  all  suits  where  the  property  in  controversy  neces- 
sarily follows  the  event  of  the  suit,  as  in  real  actions,  replevin,  and 
in  suits  on  mortgages;  or  where  the  property  is  in  the  custody  of 

811;     see   also,   Doyle  v.   Wisconsin,        20ln  re  Claasen,  140.  TJ.  S.  200,  35 

94  U.  S.  52,  24  L.  ed.  65.  L.  ed.  409,  II  Sup.  Ct.  Rep.  735;  ante 

16  See  ante,   §  42.  §  2009. 

171QO  tt    «J    7<\r  1In  re  Claasen,  140  U.  S.  200,  35 

ia.1  u.  a.  am  L   ed  u  g        ct  7g5.  g(je 

"Hudson  v.  Parker,  156  U.  S.  282,  also  Hudson  v.  Parker,  156  U.  S. 
39  L.  ed.  427,  15  Sup.  Ot.  Rep.  450.    283,  39  L.  ed.  427,  15  Sup.  Ct.  Rep- 

"Hudson  v.  Parker,  156  U.  S.  284,   450. 
39  L.  ed.  427,  15  Sup.  Ct.  Rep.  450.  2Tbid,  see  also  ante,  §   1547. 
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the  marshal  under  admiralty  process,  as  in  case  of  capture  or 
seizure,  or  where  the  proceeds  thereof,  or  a  bond  for  the  value 
thereof,  is  in  the  custody  or  control  of  the  court,  indemnity  in  all 
such  cases  is  only  required  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and  the 
costs  of  the  suit,  and  "just  damages  for  delay,"  and  costs  and  interest 
on  the  appeal. 

29th  Supreme  Court  rule  promulgated  originally  as  rule  32,  December 
term  1867.6 

[a]  —  supersedeas  bonds  how  taken. 

The  security  required  by  law  on  the  issuing  of  the  citation  is  security  to 
"answer  all  damages  and  costs."7  Hence,  where  the  bond  contains  no 
security  for  costs  it  is  insufficient  for  purposes  of  supersedeas.  8  While 
the  amount  of  the  bond  and  sufficiency  of  sureties  is  left  to  the  discre- 
tion of  the  judge  allowing  the  appeal  or  writ  of  error,9  additional  security 
may  be  ordered  by  the  appellate  court  where  for  some  reason  the  amount 
is  no  longer  sufficient.io  The  change,  however,  is  discretionary  with  the 
appellate  court.n  and  it  has  been  refused  where  the  alleged  insufficiency 
was  not  proved,i2  or  the  depreciation  of  the  security  not  sufficiently 
shown.  13  But  upon  facts  existing  at  the  time  the  appeal  bond  was  ac- 
cepted the  action  of  the  judge  accepting,  if  within  the  statutes  and  rules 
of  practice,  is  final  and  presentation  to  him  of  every  possible  fact  at  that 
time  will  be  presumed.!* 

[b]     Amount  of  bond  where  judgment  is  for  recovery  of  money. 

Under  the  above  section  where  the  judgment  or  decree  is  for  the  recovery 
of  money  not  otherwise  secured,  the  security  must  be  for  the  whole 
amount  of  the  judgment  or  decree. 1 7  This  rule  was  followed  by  the  Su- 
preme Court,  prior  to  the  promulgating  of  the  above  Court  rule,  both  on 
anpeali8  and  on  writ  of  error.is 

66WaIl.  v.  S.  200,  2!)  L.  ed.  887,  6  Sup.  Ct.  Rep. 

7See   ante,    §   2009.  669. 

sSeward  v.  Corneau,  102  U.  S.  162,  i3Mexican  Const.   Co.  v.  Reusens, 

26  L.  ed.  86:   Deford  v.  Mehaffy,  13  118  U.  S.  53,  30  L.  ed.  78,  6  Sup.  Ct. 

Fed.  490.  Rep.  945. 

oJerome  v.  McCarter,  21  Wall.  28,  1 4  Jerome    v.    McCarter,    21    Wall. 

22  L.  ed.  515.  31,  22  L.  ed.  515;  New  Orleans  Ins. 

lOJerome   v.   McCarter,    21    Wall.  Co.  v.  Albro  Co.  112  TJ.  S.  507.  28  L. 

31,    22    L.    ed.    515;    Rubber    Co.    v.  ed.  809,  5  Sup.  Ct.  Rep.  289. 

Goodyear,  6  Wall.  156,  18  L.  ed.  762.  i7Jerome  v.    McCarter,   21     Wall. 

Mexican   Const   Co.    v.   Reusens    118  30,  22  L.  ed.  515;  The  Holladay  Case, 

TJ.  S.  49.  30  L.  ed.  77,  6  Sup.  Ct.  Rep.  28  Fed.  117. 

945;   Williams  v.  Clafflin,  103  U.  S.  18  Stafford  v.  Union  Bank,  1.6  How. 

753,  26  L.  ed.  606.  139,  14  L.  ed.  878. 

HFrench  v.   Shoemaker,   12  Wall.  i9Catlett  v.  Brodie,  9  Wheat.  553, 

99,  20  L.  ed.  271.  6  L.  ed.  158. 

i2Harwood  v.  Dieckerhoff,  117  U. 
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[c]     Amount  of  bond  where  property  follows  the  event  of  the  suit. 

Where  the  property  in  controversy  necessarily  follows  the  event  of  the 
suit,  as  in  an  action  upon  a  mortgage,  the  amount  of  the  bond  is  in  the 
discretion  of  the  court  subject  to  the  provisions  of  the  rule.2  The  bond  in 
such  a  case  operates  as  security  only  for  the  costs  of  the  appeal,  the  de- 
terioration of  the  property  and  perhaps  the  burdens  accruing  upon  it  by 
nonpayment  of  the  taxes.  It  does  not  operate  to  secure  the  amount  of 
the  original  decree  nor  the  interest  accruing  thereon  pending  the  appeal, 
nor  the  balance  due  after  applying  the  proceeds  of  the  mortgaged  prem- 
ises, nor  for  the  rents  and  profits,  or  the  use  and  detention  of  the  property 
pending  the  appeal.  3  Where,  however,  the  mortgaged  property  has  been 
ordered  sold,  and  the  appeal  is  from  such  order  the  bond  secures  the  rents 
and  profits  pending  appeal,  and  such  may  be  recovered  thereon  being  dam- 
ages incurred  by  reason  of  the  appeal.* 

§  2015.  —  rule  in  circuit  court  of  appeals. 

Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  ap- 
pellant shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all 
damages  and  costs  if  he  fail  to  make  his  plea  good.  Such  in- 
demnity, where  the  judgment  or  decree  is  for  the  recovery  of  money 
not  otherwise  secured,  must  be  for  the  whole  amount  of  the  judg- 
ment or  decree,  including  just  damages  for  delay  and  costs  and 
interest  on  the  appeal ;  but,  in  all  suits  where  the  property  in  con- 
troversy necessarily  follows  the  suit,  as  in  real  actions  and  replevin, 
and  in  suits  on  mortgages,  or  where  the  property  is  in  the  custody 
of  the  marshal  under  admiralty  process,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the 
court,  indemnity  in  all  such  cases  will  be  required  only  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  detention  of 
the  property,  and  the  costs  of  the  suit  and  just  damages  for  delay, 
and  costs  and  interest  on  the  appeal. 

1st   paragraph  rule   13,  circuit  court  of  appeals,  in  force  in  all  cir- 
cuits. 

Under  the  above  section,  on  an  unsecured  money  judgment  the  bond  must 
be  for  the  whole  amount  of  such  judgment  including  just  damages  for  the 
delay  and  costs  and  interest  on  the  appeal.  8     A  judgment  is  otherwise 

sjerome    v.    McOarter,    21    Wall.  Kennicott,  103  U.  S.  557,  20  L.  ed. 

31,  22  L.  ed.  5.15;  United  States  v.  488. 

Sew  Orleans,  8  Fed.  112.  4Woodworth  v.   Mutual,  etc.  ins. 

sKoumtze  v.  Omaha  Hotel  Co.  107  Co.  185  U.  S.  362,  46  L.  ed.  949,  22 

V.  H.  378,  27  L.  ed.  609,  2  Sup.  Ct.  Svp.  Ot.  Rep.  t!70. 

Eep.    911;     see   also    Supervi-.Oi-s    v.  "Fuller  v.  Aylesworth,  75  Fed.  Mi, 

21  C.  C.  A.  505. 
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secured  within  the  meaning  of  the  rule  when  the  court  has,  by  reason  of 
a  lien  on  property  secured  to  plaintiff  otherwise  than  by  the  judgment,  or 
by  reason  of  actual  custody  of  property  liable  to  satisfy  the  asserted 
claims,  the  means  of  enforcing  the  judgment  by  subjecting  specific  proper- 
ty.9  So  a  decree  which  declares  a  lien  on  specific  property,  and  requires 
payment  of  a  sum  of  money,  is  not  a  decree  for  the  recovery  of  money  not 
otherwise  secured,  within  the  meaning  of  the  rule.io  A  judgment  for  the 
recovery  of  money  is  one  which  adjudges  a.  defendant  either  as  an  individu- 
al or  in  a  representative  capacity  absolutely  liaJble  to  pay  a  sum  certain 
to  the  plaintiff.  The  fa«t  that  the  judgment  does  not  involve  the  personal 
liability  of  the  defendant  is  immaterial. n  The  fact  that  the  amount  of 
the  supersedeas  bond  was  inadvertently  fixed  at  $30  less  than  the  amount 
actually  due  including  interest,  etc.,  is*  immaterial  no  objection  being  made 
by  the  opposite  party  at  the  time.12  The  bond  being  accepted,  the  writ 
of  error  granted,  and  the  citation  issued,  »  motion  to  increase  the  bond 
is  in  the  exclusive  jurisdiction  of  the  appellate  eourt.i3 

§  2016.     Writ  of  error  as  supersedeas  in  capital  cases. 

Every  such  writ  of  error  [i.  e.,  from  the  Supreme  Court  to  any 
court  of  the  United  States  in  capital  cases16]  shall,  during  its 
pendency,  operate  as  a  stay  of  proceedings  upon  the  judgment  in 
respect  to  which  it  is  sued  out. 

Part  of  §  6  act  Feb.  6,  1889,  o.  113,  25  Stat.  656,  U.  S.  Comp.  Stat. 
1901,  p.  570. 

§  2017.  — execution  postponed  until  mandate   returned — subse- 
quent proceedings. 

Whenever  a  judgment  of  death  is  rendered  in  any  court  of  the 
United  States,  and  the  case  is  carried  to  the  Supreme  Court  in 
pursuance  of  law,  the  court  rendering  such  judgment  shall,  by  its 
order,  postpone  the  execution  thereof  from  time  to  time  and  from 
term  to  term,  until  the  mandate  of  the  Supreme  Court  in  the  case 
is  received  and  entered  upon  the  records  of  such  lower  court.  In 
case  of  affirmance  by  the  Supreme  Court,  the  court  rendering  the 
original  judgment  shall  appoint  a  day  for  the  execution  thereof; 
and  in  case  of  reversal,  such  further  proceedings  shall  be  had  in  the 
lower  court  as  the  Supreme  Court  may  direct. 
R.  S.  §  1040,  U.  S.  Comp.  Stat.  1901,  p.  724. 

9  Idem.  12  Clarke  v.  Bank,  131  Fed.  145. 

loLouisville,    etc.    Railroad  Co.    v.        I3lbid. 
Pope,  74  Fed.  1,  20  C.  C.  A.  253.  16 Ante,  §  59. 

nFuller    v.    Aylesworth,    75    Fed. 
694,  21  C.  C.  A.  505. 
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The  above  section  was  first  enacted  in  18G9.1?  R.  P.  §  766is  provides 
for  stay  of  execution  on  appeal  in  habeas  corpus  applications.  There  are 
also  provisions  respecting  the  letting  to  bail  in  cases  on  appeal  from  State 
or  Federal  courts.19  By  E.  S.  §  10032°  writ  of  error  to  a  State  court  has 
the  same  effect  as  if  the  judgment  complained  of  was  rendered  in  a  Fed- 
eral court. 

§  2018.     Effect  of  writ  of  error  to  State  court. 

The  writ  [of  error  from  the  Supreme  Court  to  a  State  court3] 
shall  have  the  same  effect  as  if  the  judgment  or  decree  complained 
of  had  been  rendered  or  passed  in  a  court  of  the  United  States. 
Part  of  E.  S.  §  709,  U.  S.  Comp.  Stat.  1901,  p.  575. 

The  general  question  of  supersedeas  has  already  been  considered.* 

1 

§  2019.    No  suspension  of  work  of  commission  of  Five  Civilized 
Tribes  pending  appeal  to  Supreme  Court. 

In  no  such  ease  [i.  e.,  in  no  case  in  which  appeal  is  allowed  from 
United  States  courts  in  Indian  Territory  direct  to  United  States 
Supreme  Court5]  shall  the  work  of  the  commission  to  the  Five 
Civilized  Tribes  be  enjoined  or  suspended  by  any  proceeding  in  or 
order  of,  any  court,  or  of  any  judge,  until  after  final  judgment  in 
the  Supreme  Court  of  the  United  States. 

Part  of  act  July  1,  1898,  c.  545,  30  Stat.  571. 

§  2020.     Stay  on  appeal  from  interlocutory  injunction  order — ad- 
ditional bond. 

The  proceedings  in  other  respects  in  the  court  below  [upon  ap- 
peal to  the  circuit  court  of  appeals  from  its  interlocutory  order  or 
decree  granting  or  continuing  an  injunction  or  appointing  a  re- 
ceiver8] shall  not  be  stayed,  unless  otherwise  ordered  by  that  court, 
or  by  the  appellate  court  or  a  judge  thereof,  during  the  pendency  of 
such  appeal :  Provided  .  .  .  that  the  court  below  may  in  its 
discretion  require  as  a  condition  of  the  appeal  an  additional  bond. 
Part  of  §  7,  act  Mar.  3,  1891,  c.  517,  as  amended  June  6,  1900,  c.  803, 
31  Stat.  660,  U.  S.  Comp.  Stat.  1901,  p.  550,  551. 

Under  the  above  provision  the  granting  of  a  stay  is  not  a.  matter  of 
right  but  of  discretion; 9     and  when  such  discretion  is  not  exercised  by 

"Act  Mar.  3,  1869,  c.  142,  15  Stat.  *Ante,    §   2012. 

338.  5  Ante,  §  51. 

isAnte,  §  1685.  8 Ante,    §    78. 

i9See  ante,  §§  1546-1548.  9in  re  Haberman  Mfg.  Co.  147  U. 

20Ante,  S  1888.  S.  526,  37  L.  ed.  266,  13  Sup.  Ct.  Eep. 

> Ante,   §   38  527 

1600 


Procedure]  STAT   ON    APPEAL.  §   2022 

that  court  the  power  of  the  appellate  court  is  not  affected  when  the  latter 
court  has  obtained  jurisdiction  on  appeal.io  Ordinarily  the  injunction  will 
be  suspended  in  the  lower  court  after  final  hearing,  only  in  exceptional 
cases.ii  The  action  of  that  court  continuing  or  suspending  an  injunction, 
being  discretionary,  cannot  be  controlled  by  mandamus.12 

§  2021.  — bond  on  interlocutory  injunction  appeal. 

On  all  appeals  from  any  interlocutory  order  or  decree  granting 
or  continuing  an  injunction  in  a  circuit  or  district  court,  the  ap- 
pellant shall,  at  the  time  of  the  allowance  of  said  appeal,  file  with 
the  clerk  of  such  circuit  or  district  court  a  bond  to  the  opposite 
party  in  such  sum  as  such  court  shrill  direct,  to  answer  all  costs 
if  he  shall  fail  to  sustain  his  appeal. 

2nd  paragraph  of  rule  13,  circuit  court  of  appeals,  in  force  in  all  except 
the  first  circuit. 

In  the  first  circuit  the  rule  was  amended  October  4,  1898  to  read  as 
follows: — 

"On  an  appeal  from  an  interlocutory  order  or  decree  granting,  continuing, 
refusing  or  dissolving  an  injunction,  the  appellant  shall,  at  the  time  of 
the  allowance  thereof,  file  a  bond  to  the  adverse  party  in  such  sum  as  the 
judge  who  allowed  the  appeal  shall  direct,  to  answer  all  costs  if  he  shall 
fail  to  sustain  his  appeal."i6  At  that  time  a  decree  refusing  an  injunction 
was  appealable. I'  An  appeal  from  an  interlocutory  injunction  order  fix- 
ing the  appeal  bond  is  not  reviewable,  nor  does  the  appeal  affect  any  pro- 
ceeding below  except  as  to  the  injunction  unless  the  court  grants  a  stay.is 

§  2022.  —  stay  on  appeal  from  final  injunction  decree. 

When  an  appeal  from  a  final  decre,  in  an  equity  suit,  granting 
or  dissolving  an  injunction,  is  allowed  by  a  justice  or  judge  who 
took  part  in  the  decision  of  the  cause,  he  may,  in  his  discretion,  at 
the  time  of  such  allowance,  make  an  order  suspending  or  modify- 
ing the  injunction  during  the  pendency  of  the  appeal,  upon  such 
terms,  as  to  bond  or  otherwise,  as  he  may  consider  proper  for  the 
security  of  the  rights  of  the  opposite  party. 
93rd  Equity  rule,  promulgated,  Jan.  13,  1879.1 

Ordinarily  equity  decrees  are  subject  to  supersedeas  just  as  judgments  at 

loSmith  v.  Vulcan  Iron  Works,  165  S.  490,  37  L.  ed.  252,  13  Sup.  Ct.  Rep. 

U.  S.  525.  41  L.  ed.  813,  17  Sup.  Ct.  512. 
Rep.  407.'  i62nd  par.  Rule  13.     C.  C.  A.  1st 

uLalance,  etc.  Mfg.  Co.  v.  Haber-  circuit, 
mann  Mfg.  Co.  54  Fed.  376.  1'Ante,   §  78. 

I21n  re  Habermann  Mfg.   Co.   147        isOrown,  etc.  Co.  v.  Standard,  etc. 

U.  S.  530,  37  L.  ed.  267,  13  Sup.  Ct.  Co.  136  Fed.  841,  69  C.  C.  A.  200. 
Rep.  527;  see  In  re  Hawkins,  147  U.        iSee  97  U.  S. 
Fed.  Proc— 101.                              1601 
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law.  2  But  an  injunction  decree  is  not  stayed  by  mere  grant  of  appeal  with 
a  bond  in  the  form  of  a  supersedeas  bond.  3  In  such,  cases  it  is  permissible 
under  the  above  section  for  the  court  or  judge  granting  the  appeal,  to  sus- 
pend or  modify  the  injunction  pending  the  appeal.*  Where,  however,  such 
power  is  not  exercised  the  decree  retains  its  intrinsic  force  and  effect.5 

§  2023.  Appeal  bond  in  admiralty  cases  in  second  and  ninth  cir- 
cuits. 
When  a  notice  of  appeal  is  served  the  appellant  shall  file  in  the 
clerk's  office  of  the  district  court  a  bond  for  costs  of  the  appeal,  with 
sufficient  surety  in  the  sum  of  $250,  conditioned  that  the  appellant 
shall  prosecute  his  appeal  to  effect  and  pay  the  costs,  if  the  appeal 
is  not  sustained.  Such  security  shall  be  given  within  ten  days  after 
filing  the  notice,  or  the  appeal  shall  be  deemed  abandoned,  and 
the  decree  of  the  court  below  enforced,  unless  otherwise  ordered  by 
a  judge  of  this  court. 

§  1  of  Admiralty  rule  II  second  circuit  adopted  Oct.  5,  1892,  and  I  1 
of  Admiralty  rule  2  of  the  ninth  circuit  adapted,  May  21,  1900. 

§  2024.  — bond  for  supersedeas. 

If  the  appellant  desires  to  stay  the  execution  of  the  decree  of 
the  court  below,  the  bond  which  he  shall  give  shall  be  a  bond  with 
sufficient  surety  in  such  further  sum  as  the  judge  of  the  district 
court  or  a  judge  of  this  court  shall  order,  conditioned  that  he  will 
abide  by  and  perform  whatever  decree  may  be  rendered  by  this 
court  in  the  cause,  or  on  the  mandate  of  this  court  by  the  court 
below. 

2nd  section  of  Admiralty  Rule  II  second  circuit  adopted  Oct.  5,  1892. 
and  second  section  of  rule  2,  ninth  circuit,  adopted  May  21,  1900. 

§  2025.  — exception  to  sureties  and  justification. 

The  appellant  shall,  on  filing  either  of  such  bonds,  give  notice  of 
such  filing,  and  of  the  names  and  residence  of  the  sureties,  and 
if  the  appellee  within  two  days,  excepts  to  the  sureties,  they  shall 
justify,  on  notice,  within  two  days  after  such  exception. 

2 Ante,    §    2012.  Seeley,  117  Fed.  982;  Interstate,  etc. 

3Knox  Co.  v.  Harshman,  132  U.  S.    Comm.  v.  Louisville,  etc.  R.  Co.  101 
14   33  L.  ed.  249,  10  Sup.  Ct.  Rep.  8;    Fed.  146;   Stafford  v.  King,  90  Fed. 
Hovey  v.  McDonald,  109  U.   S.   150,   141,  32  C.  C.  A.  536. 
27  L    ed.  888,  3  Sup.  Ct.  Rep.  136;        *>New  River  Mineral  Co.  v.  Seeley, 
Leonard  v.  Land  Co.  115  U.  S.  465,    117  Fed.  982. 

29  L  ed.  445,  6  Sup.  Ct.  Rep.  127;  eHovey  v.  McDonald,  109  U.  b. 
Slaughter  House  Cases,  10  Wall.  273,  162,  27  L.  ed.  892,  3  Sup.  Ct.  Rep. 
19  L.  ed.  915;  New  River,  etc.  Co.  v.    136. 
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3rd  section  Admiralty  rule  II  second  circuit,  adopted  October  5,  1892 
and  3rd  section  admiralty  rule  2  of  the  ninth  circuit,  adopted  May  21, 
1900. 

§  2026.  — writ  of  inhibition  to  stay  proceedings  below. 

A  writ  of  inhibition  may  be  awarded  by  this  court  on  motion  of 
the  appellant,  to  stay  proceedings  in  the  court  below,  when  circum- 
stances require. 

Rule  XII  of  Admiralty  rules  circuit  court  of  appeals,  second  circuit. 

§  2027.     Commerce  Commissions  order  not  vacated  on  appeal. 

Such  appeal  [i.  e.,  to  the  Supreme  Court  from  proceedings  by 
petition  to  enforce  a  commerce  commission  order10]  shall  not  vacate 
or  suspend  the  order  appealed  from. 

Part  of  §  5  act  June  29,  1906,  c.  3591,  34  Stat.  592,  amending  earlier 
law. 

l"See  ante,  §  63,  where  this  provi- 
sion is  given  in  full. 
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DOCKET,  MOTIONS,  HEARING  AND  SCOPE  OF  REVIEW. 

§  2035.  No  hearing  until  complete  record  filed. 

£  2036.  Models,  exhibits,  etc.  to  be  placed  in  marshal's  custody. 

§  2037.  — rule  in  circuit  court  of  appeals. 

§  2038.  Disposition  in  Supreme  Court  of  models,  etc.,  after  cases  heard. 

§  2039.  — rule  in  circuit  court  of  appeals. 

§  2040.  Advancing  capital  cases  to  hearing. 

§  2041.  Precedence  on  docket  of  writs  of  error  to  State  courts  in  criminal 

cases. 

§  2042.  — of  review  of  Board  of  General  Appraisers  in  revenue  decisions. 

§  2043.  — of  commerce  cases. 

§  2044.  Call  and  order  of  docket  in  Supreme  Court — cases  to  go  to  foot  of 

docket  if  neither  party  ready. 

§  2045.  — ten  cases  called  each  day. 

§  2046.  — criminal  cases  may  be  advanced. 

§  2047.  — eases  once  adjudicated  advanced  on  motion, 

i  2048-  — advancing  eases  of  general  public  interest. 

§  2049.  — motions  to  advance  what  to  contain. 

§  2050.  — no  other  changes  in  docket  ordinarily  made. 

§  2051.  — cases  heard  together. 

§  2052.  — reinstatement  of  cause. 

§  2053  — cases  may  be  passed  only  by  courts  leave. 

§  2054.  — cases  under  act  of  1889  to  be  advanced  and  heard. 

§  2055.  — call  and  order  of  docket  in  circuit  courts  of  appeal. 

§  2056.  — precedence  given  appeals  from  interlocutory  injunction  decrees. 

|  2057.  Motion  days — no  arguments  Saturday. 

§  2058.  Motions  in  Supreme  Court  to  be  in  writing — what  to  contain. 

§  2059.  — time  allowed  for  argument  thereof. 

§  2060.  — on  motion  to  dismiss,  notice  to  be  given  adverse  party. 

§  2061.  — submitted  on  briefs — proot  of  service. 

§  2062.  — when  motions  to  affirm  and  dismiss  may  be  united. 

§  2063.  Motion  to  docket  and  dismiss. 

§  2004.  Motions  in  circuit  courts  of  appeal. 

§  2065.  Motions  in  admiralty  causes  in  second  and  ninth  circuits. 

§  2066.  Briefs  in   Supreme   Court — time  of  filing — appellant's  brief. 

§  2067.  — what  to  contain. 

§  2068.  — brief  of  appellee  or  defendant  in  error. 

§  2069.  — errors  not  specified  to  be  disregarded. 

§  2070.  — cases  dismissed  where  parties  in  default. 

£  2071.  Briefs  in  causes  before  circuit  courts  of  appeal. 
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§  2072.    Arguments  before  Supreme  Court — printed  arguments — when  and 

how  received. 
S  2073.    — filling  printed  argument  equivalent  to  personal  appearance. 
S  2074.    — when   printed   arguments   received   if   cause   argued   orally   by 

opposing  counsel. 
§  2075.     — when  brief  or  argument  may  be  received  after  argument  or  sub- 
mission. 
§  2076.     — only  one  counsel  heard  when  no  opposing  oral  argument. 
S  2077.    — opening  argument — opening  and  close. 
§  2078.    — only  two  counsel  to  a  side  to  be  heard. 
§  2079.    — two  hours  for  argument  unless  by  special  leave. 
§  2080.     Oral  argument  in  circuit  court  of  appeals. 
§  2081.    Facts  tried  by  jury  reviewable  «nly  by  common  law  rules. 
§  2082.     Scope  of  review  where  trial  jury  waived. 
§  2083.    Erroneous   ruling   of   plea   of   abatement   on   matter   of   fact   no 

ground  for  reversal  on  error. 
§  2084.     Scope  of  review  on  error  to  State  courts. 
§  2085.     Only  objections  made  below  to  exhibits,  etc.,  in  admiralty  and 

equity,  entertainable  in  Supreme  Court. 
§  2086.     — rule  in  circuit  courts  of  appeal. 
§  2087.    No  new  evidence  in  Supreme  Court  except  in  admiralty  and  prize 

cases. 
§  2088.     How  further  proof  taken  in  Supreme  Court. 
§  2089.     Xew  evidence  in  maritime  cases  before  Supreme  Court. 
*i  2090.     Further  proof  in  circuit  courts  of  appeal. 
S  2091.     Use  of  books  in  Supreme  Court  law  library  how  regulated. 
§  2092.     Copy  of  records,  motions  and  briefs  to  be  deposited  in  law  library. 
§  20D3.     Books  of  the  court  to  be  kept  in  conference  room. 
§  2094.     Supreme  Court's  adjournment  day — no   argument  or  brief  three 

days  prior  thereto. 
§  2095.     Appellate  proceedings  from  Porto  Rico  courts  to  be  in  English. 
§  2096.    On  what  papers  appeals  in  admiralty  heard — review  in  part  only. 
§  2097.     When  appellant  in  admiralty  may  proceed  to  hearing,  ex  parte. 

§  2035.     No  hearing  until  complete  record  filed. 

No  ease  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other 
proceedings  which  are  necessary  to  the  hearing  in  this  court,  shall 
be  filed. 

Third  paragraph  Supreme  Court  rule  8,  as  revised  Dec.  term,  1858,1 
and  C.  C.  A.  rule  14,  in  force  in  all  circuits. 

A  cause  will  not  be  heard  until  a  complete  record  has  been  filed,2  and 

121  How.  vii.  10    L.    ed.  246;    Veitch  v.    Farmers 

«Keene  v.  Whittaker,  13  Pet.  459,    Bank,  6  Pet.  776,  8  L.  ed.  578. 
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when  not  so  filed  the  cause  will  be  remanded.  3  But  a  clerk's  certificate 
which  shows  that  certain  parts  of  the  record  were  omitted  from  the  tran- 
script by  the  direction  of  the  plaintiff's  attorney  is  sufficient  to  bar  a 
motion  to  dismiss  the  appeal  where  it  does  not  appear  that  the  omitted 
parts  are  necessary  to  the  hearing.  In  such  case  the  appellee  if  he  thinks 
the  record  defective  must  resort  to  certiorari  or  other  proper  remedy.* 

§  2036.    Models,  exhibits,  etc.,  to  be  placed  in  marshal's  custody. 

Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  • 
evidence  taken  in  the  court  below,  in  any  case  pending  in  this  court, 
on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the 
marshal  of  this  court  at  least  one  month  before  the  case  is  heard  or 
submitted. 

First  paragraph  Supreme  Court  rule  33,  promulgated  Nov.  23,  1885.5 

§  2037.  — rule  in  circuit  court  of  appeals. 

The  rule  in  all  the  circuit  courts  of  appeal  is  identical  with  the 
foregoing  Supreme  Court  rule  except  that  the  time  fixed  is  ten  days 
and  not  one  month.8 
Author's  section. 

§  2038.     Disposition  in  Supreme  Court  of  models,  etc.,  after  cases 
heard. 

All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  cus- 
tody of  the  marshal  for  the  inspection  of  the  court  on  the  hearing 
of  a  case,  must  be  taken  away  by  the  parties  within  one  month  after 
the  case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty 
of  the  marshal  to  notify  the  counsel  in  the  case,  by  mail  or  other- 
wise, of  the  requirements  of  this  rule;  and  if  the  articles  are  not 
removed  within  a  reasonable  time  after  the  notice  is  given,  he  shall 
destroy  them,  or  make  such  other  disposition  of  them  as  to  him 
may  seem  best. 

Second  paragraph  Supreme  Court  rule  33,  promulgated  Jan.  7,  1884. 

§  2039.  — rule  in  circuit  court  of  appeals. 

The  rule  in  the  circuit  courts  of  appeal  is  the  same  as  that  in  the 

3Estho    v.   Lear,   7   Pet.   130,   8  L.        =115  TJ.  S.  701. 
ed.  633.  sPar.  1,   C.  C.  A.  Rule,  34  in  all 

^Nashua,  etc.  Corp  v.  Boston,  etc.  except  the  circuit.  Par.  1  C.  C.  A. 
Corp,  61  Fed.  237,  9  C.  C.  A.  468.       Rule,  32,  7th  circuit. 
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Supreme  Court  except  in  the  seventh  circuit,  where  the  change  is 
merely  in  phraseology.10 
Author's  section. 

§  2040.    Advancing  capital  cases  to  hearing. 

All  such  writs  of  error  [i.  e.,  capital  cases  in  Supreme  Court11] 

shall  be  advanced  to  a  speedy  hearing  on  motion  of  either  party. 

Part  of  §  6,  act  Feb.  6,  1889,  c.  113,  25  Stat.  656,  TJ.  S.  Comp.  Stat. 
1901,  p.  570. 

§  2041.     Precedence  on  docket  of  writs  of  error  to  State  courts  in 
criminal  cases. 

Cases  on  writ  of  error,  to  revise  the  judgment  of  a  State  court  in 
any  criminal  cases,  shall  have  precedence  on  the  docket  of  the  Su- 
preme court  of  all  cases  to  which  the  government  of  the  United 
States  is  not  a  party,  excepting  only  such  cases  as  the  court,  in  its 
discretion,  may  decide  to  be  of  public  importance. 
E.  S.  §  710,  U.  S.  Comp.  Stat.  1901,  p.  576. 

It  is  also  provided  in  R.  S.  §  94915  that  cases  in  which  »  State  is  party 
or  its  revenue  laws  are  enjoined,  shall  have  precedence  in  all  courts  of  the 
United  States. 

§  2042.  — of  review  of  Board  of  General  Appraisers  in  revenue 
decisions. 

The  Supreme  Court  shall  give  priority  to  such  cases  [i.  e., 
cases  in  which  the  decisions  of  the  circuit  court  as  to  the  holdings 
of  the  board  of  general  appraisers  in  revenue  cases  are  reviewed  by 
the  Supreme  Court]  and  may  affirm,  modify  or  reverse  such  deci- 
sion of  such  circuit  court,  and  remand  the  case  with  such  orders  as 
may  seem  to  it  proper  in  the  premises,  which  shall  be  executed  ac- 
cordingly. 

Part  of  §  15,  c.  407,  act  June  10,  1890,  36  Stat.  138,  U.  S.  Comp.  Stat. 
1901,  p.  1934. 

§  2043.  — of  Commerce  Cases. 

Appeals  in  proceedings  by  petition  to  enforce  orders  of  the  com- 
merce commission  other  than  for  the  payment  of  money  are  given 

102nd  Par.  C.  C.  A.  rule  34,  except  nAnte,  §  59. 
7th  circuit  of  C.  C.  A.  rule  32  in  7th  15 Ante,  §  820. 
circuit   amended    Feb.    10,    1899. 
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precedence  over  all  except  criminal  cases  by  the  act  of  1906.18  It 
also  gives  the  same  precedence  to  suits  against  the  commission  to 
"enjoin,  set  aside,  annul  or  suspend  any  order  or  requirement  of 
the  commission,"  and  to  appeals  from  an  "interlocutory  order  or 
decree  granting  or  continuing  an  injunction  in  any  suit."19 
Author's  section. 

§  2044.     Call  and  order  of  docket  in  Supreme  Court — cases  to  go 
to  foot  of  docket  if  neither  party  ready. 

The  court,  on  the  second  day  in  each  term,-  will  commence  calling 
the  cases  for  argument  in  the  order  in  which  they  stand  on  the 
docket,  and  proceed  from  day  to  day  during  the  term  in  the  same 
order  (except  as  hereinafter  provided) ;  and  if  the  parties,  or 
either  of  them,  shall  be  ready  when  the  case  is  called,  the  same  will 
be  heard;  and  if  neither  party  shall  be  ready  to  proceed  in  the 
argument  the  case  shall  go  down  to  the  foot  of  the  docket,  unless 
some  good  and  satisfactory  reason  to  the  contrary  shall  be  shown  to 
the  court. 

First  paragraph  Supreme  Court  rule  26.1 

When  a  case  is  once  sent  to  the  foot  of  the  docket  it  will  not  be  rein- 
stated to  the  inconvenience  of  other  litigants.  2 

§  2045.  —  ten  cases  called  each  day. 

Ten  cases  only  shall  be  considered  as  liable  to  be  called  on  each 
day  during  the  term.  But  on  the  coming  in  of  the  court  on  each 
day  the  entire  number  of  such  ten  cases  will  be  called,  with  a  view 
to  the  disposition  of  such  of  them  as  are  not  to  be  argued. 

Second  paragraph  Supreme  Court  rule  26,  as  amended  May  13,  1889.= 

§  2046.  —  criminal  cases  may  be  advanced. 

Criminal  eases  may  be  advanced  by  leave  of  the  court  on  motion 
of  either  party. 

Third  paragraph  Supreme  Court  rule  26,  promulgated  Dec.  term,  1866.6 

The  advancing  of  a  criminal  case  under  the  above  rule  is  discretionary 
with  the  court,  and  has  been  refused  where  it  appeared  that  defendant 

isAnte,   §  63.  2Barrv  v.  Mercein,  4  How.  574,  11 

19§  5  act  June  29,   1906,  c.   3591,    L.  ed.  1108. 
34  Stat.  592.    See  ante,  §§  1355,  78.       6130  TJ.  S.  706. 
iSee  3  Pet.  xvi;  also  21  How.  xv.        64  Wall.  vii. 
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was  not  in  jaiU     The  Revised  Statutes  give  precedence  to  criminal  cases 
from  State  courts.  8 

§  2047.  — cases  once  adjudicated  advanced  on  motion. 

Cases  once  adjudicated  by  this  court  upon  the  merits,  and  again 
brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by  leave  of 
the  court  on  motion  of  either  party. 

Fourth  paragraph  Supreme  Court  rule  26. 

§  2048.  —  advancing  cases  of  general  public  interest. 

Eevenue  and  other  cases  in  which  the  United  States  are  con- 
cerned, which  also  involve  or  affect  some  matter  of  general  public 
interest,  may  also  by  leave  of  the  cfiurt  be  advanced  on  motion  of 
the  Attorney  General. 

Firth  paragraph  Supreme  Court  rule  26,  promulgated  Dec.  term,  1866. 

The  above  section  relates  only  to  revenue  cases  and  cases  in  which  the 
United  States  are  concerned  which  also  involve  or  effect  some  matter  of 
general  public  interest.  These  cannot  be  advanced  except  in  the  dis- 
cretion of  the  court  and  on  the  motion  of  the  attorney-general.12  Causes 
of  public  importance  will  not  be  advanced  where  similar  causes  are  already 
assigned  for  the  remainder  of  the  term.i3  Cases  arising  on  municipal 
ordinances  levying  taxes  are  not  revenue  cases  entitled  to  preference.14 
Motions  to  advance  on  the  ground  that  the  operations  of  the  government 
would  be  embarrased  while  the  cause  remained  unsettled  should  state  the 
facts  so  that  the  court  may  judge  as  to  the  sufficiency  thereof.  15 

§  2049.  — motions  to  advance  what  to  contain. 

All  motions  to  advance  cases  must  be  printed,  and  must  contain  a 
brief  statement  of  the  matter  involved,  with  the  reasons  for  the  ap- 
plication. 

Sixth  paragraph  Supreme  Court  rule  26,  promulgated  May  3,  1875.18 

§  2050.  — no  other  changes  in  docket  ordinarily  made. 

No  other  case  will  be  taken  up  out  of  the  order  on  the  docket, 
or  be  set  down  for  any  particular  day,  except  under  special  and 
peculiar  circumstances  to  be  shown  to  the  court.  Every  case  which 
shall  have  been  called  in  its  order  and  passed  and  put  at  the  foot 

?Ward  v.  Maryland,  12  Wall.  164,  i3Barry  v.   Mercein,   4   How.   574, 

20  L.  ed.  260.  11  L.  ed.  1108. 

8§  2041.  14  Davenport    v.    Davis,   15    Wall 

i2Poindexter  v.  Greenboro,  109  TJ.  390,  21  L.  ed.  96. 

S.  65,  27  L.  ed.  860,  3  Sup.  Ct.  Rep.  isTJnited  States  v.  Norton,  91  U. 

8.  S.  558,  23  L.  ed.  250. 

1821  Wall.  v. 
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■of  the  docket,  shall,  if  not  again  reached  during  the  term  it  was 
called,  be  continued  to  the  next  term  of  the  court. 

Seventh  paragraph  Supreme  Court  rule  26,  as  revised  and  corrected 

Dec.  term,  1870. 

Causes  not  presenting  questions  entitling  them  to  precedence  will  not  be 

advanced,!  especially  when  one  of  the  parties  thereto  objects.2     The  fact 

that  a  cause  apparently  has  no  merit  is  not  ground  for  its  advancement.* 

§  2051.  — cases  heard  together. 

Two  or  more  cases,  involving  the  same  question,  may,  by  the  leave 
of  the  court,  be  heard  together,  but  they  must  be  argued  as  one 
case. 

Eighth  paragraph  Supreme  Court  rule  26,  promulgated  Dec.  term,  1866.8 

§  2052.  —  reinstatement  of  cause. 

If,  after  a  case  has  been  passed  under  circumstances  which  do 
not  place  it  at  the  foot  of  the  docket,  the  parties  shall  desire  to  have 
it  heard,  they  may  file  with  the  clerk  their  joint  request  to  that 
effect,  and  the  case  shall  then  be  by  him  reinstated  for  call  ten  cases 
after  that  under  argument,  or  next  to  be  called  at  the  end  of  the 
day  the  request  is  filed.  If  the  parties  will  not  unite  in  such  a  re- 
quest, either  may  move  to  take  up  the  case,  and  it  shall  then  be  as- 
signed to  such  place  upon  the  docket  as  the  court  may  direct. 

Ninth  paragraph  Supreme  Court  rule  26,  promulgated  Jan.  18,  1875.' 

§  2053.  — cases  may  be  passed  only  by  court's  leave. 

No  stipulation  to  pass  a  case  without  placing  it  at  the  foot  of  the 
docket  will  be  recognized  as  binding  upon  the  court.  A  case  can 
only  be  so  passed  upon  application  made  and  leave  granted  in 
open  court. 

Tenth  paragraph  Supreme  Court  rule  26,  promulgated  Jan.  18,  1875.H 

§  2054.  —  cases  under  act  of  1889  and  1891  to  be  advanced  and 
heard. 

Cases  brought  to  this  court  by  writ  of  error  or  appeal,  under  the 
act  of  February  25,  1889,  chapter  236,12  or  under  section  5  of  the 

iPennsylvania  v.  Wheeling,  etc.  Co.  64  Wall.  vii. 

11  How.  528,  13  L.  ed.  799.  920  Wall.  xvii. 

2  Louisiana    v.    New    Orleans,    103  U20  Wall.  xvii. 

U.  S.  521,  26  L.  ed.  307.  12 Ante,    §   59. 

3Amory  v.  Amory,  91   U.  S.  356, 
23  L.   ed.  436. 
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act  of  March  3,  1891,  chapter  517,13  where  the  only  question  in 
issue  is  the  question  of  the  jurisdiction  of  the  court  below,  will  be 
advanced  on  motion,  and  heard  under  the  rules  prescribed  by  rule 
<J14  in  regard  to  motions  to  dismiss  writs  of  error  and  appeals. 
Thirty-second  Supreme  Court  rule,  amended  Nov.  28,  1892. 

Cases  will  be  advanced  under  the  provisions  of  the  above  rule  when  the 
■only  question  at  issue  is  the  jurisdiction  of  the  court  below. 1 5 

|  2055.  —  call  and  order  of  docket  in  circuit  courts  of  appeal. 

The  rules  in  the  circuit  courts  of  appeal  as  to  the  call  and  order  of 
the  docket,  the  assignment  of  causes»for  hearing,  and  the  calendar- 
rules,  are  not  uniform  in  all  circuits  and  the  practitioner  is  referred 
to  rules  of  the  particular  circuit  as  set  forth  in  the  appendix. 
Author's  section. 

§  2056  —  precedence  given  appeals  from  interlocutory  injunction 
decrees. 

The  appeal  [to  the  circuit  court  of  appeals  from  an  interlocutory 

order  or  decree  granting  or  continuing  an  injunction  or  appointing 

a  receiver18]     .     .     .     shall  take  precedence  in  the  appellate  court. 

Part  of  §  7,  act  Mar.  3,  1891,  c.  517,  as  amended  June  6,  1900,  c.  803,  31 

Stat.  660;  TJ.  S.  Comp.  Stat.  1901,  p.  550,  551. 

§  2057.     Motion  days — no  arguments  Saturday. 

The  court  will  not  hear  arguments  on  Saturday  (unless  for  spe- 
cial cause  it  shall  order  to  the  contrary) ,  but  will  devote  that  date 
to  the  other  business  of  the  court.  The  motion  day  shall  be  Monday 
of  each  week  and  motions  not  required  by  the  rules  of  the  court  to 
be  put  on  the  docket  shall  be  entitled  to  preference  immediately 
after  the  reading  of  opinions,  if  such  motions  shall  be  made  before 
the  court  shall  have  entered  upon  the  hearing  of  a  case  upon  the 
docket. 

Sixth  paragraph  Supreme  Court  rule  6,  promulgated  as  original  rule  33, 
Feb.  term,  1824.19  A  rule  in  the  seventh  circuit  provides  that 
"The  court  will  not  hear  arguments  on  Mondays  or  Saturdays  un- 
less for  special  cause  it  shall  so  order.20 

is  Ante,   §  42.  is  Ante,    §    78. 

liPost,  §§  2059,  et  seq.,  146  U.  S.        "9  Wheat,  iv 
707  2  0Clause  7,  rule  22,  C.  C.  A.  rule 

lSAspen  Mining,   etc.   Co.   v.   Bill-    for  the  1st  circuit, 
ings,  150  U.  S.  34,  37  L.  ed.  988,  14 
Sup.  Ct.  Eep.  4. 
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§  2058.    Motions  in  Supreme  Court  to  be  in  writing — what  to 
contain. 

All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  con- 
tain a  brief  statement  of  the  facts  and  objects  of  the  motion. 

Paragraph  1  of  6th  Supreme  Court  rule,  promulgated  as  original  rule 
51,  Jan.  term,  1838.1 

§  2059.  — time  allowed  for  argument  thereof. 

One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  mo- 
lion;  and  no  more,  without  special  leave  of  the  court,  granted  before 
tlie  argument  begins. 

Paragraph  2  of  6th  Supreme  Court  rule,  promulgated  Dee.  18,  1876.3 

§  2060.  —  on  motion  to  dismiss,  notice  to  be  given  adverse  party. 

No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  ad- 
verse party,  or  the  counsel  or  attorney  of  such  party. 

Third  paragraph  6th  Supreme  Court  rule,  promulgated  as  rule  31,  Dee. 
term.  1867.6 

On  motion  to  dismiss  for  want  of  jurisdiction  the  counsel  must  have 
reasonable  notice,  and  it  is  within  the  court's  discretion  to  determine  what 
notice  is  reasonable.?  Notice  of  motion  to  dismiss  on  stipulation  without 
stating  the  time  of  hearing  thereon,  has  been  held  insufficient  and  the 
dismissal  set  aside  and  the  appeal  reinstated.8 

§  2061.  — submitted  on  briefs — proof  of  service. 

All  motions  to  dismiss  writs  of  error  and  appeals,  except  motions 
to  docket  and  dismiss  under  rule  9,10  must  be  submitted  in  the 
first  instance  on  printed  briefs  or  arguments.  w~Cb:l  If  the  court  de- 
sires further  argument  on  that  subject,  it  will  be  ordered  in  connec- 
tion with  the  hearing  on  the  merits.  The  party  moving  to  dismiss 
shall  serve  notice  of  the  motion,  with  a  copy  of  his  brief  or  argu- 
ment, on  the  counsel  for  plaintiff  in  error  or  appellant  of  record  in 
this  court, [c]  at  least  three  weeks  before  the  time  fixed  for  sub- 
mitting the  motion,  in  all  cases  except  where  the  counsel  to  be 
notified  resides  west  of  the  Eocky  Mountains,  in  which  case  the 
notice  shall  be  at  least  thirty  days.    Affidavits  of  the  deposit  in  the 

H2  Pet.  viii.  sGUenny  v.  Langdor,  94  U.  S.  605, 

393  U.  S.  vii.  24  L.  ed.  237. 

66  Wall.  v.  "Post,  §  2063. 

'Davidson    v.    Lanier,   131    U.    S. 
Ixxii.,  16  L.  ed.  796. 
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mail  of  the  notice  and  brief  to  the  proper  address  of  the  counsel 
to  be  served,  duly  post-paid,  at  such  time  as  to  reach  him  by  due 
course  of  mail,  the  three  weeks  or  thirty  days  before  the  time  fixed 
by  the  notice,  will  be  regarded  as  prima  facie  evidence  of  service 
on  counsel  who  reside  without  the  District  of  Columbia.  On  proof 
of  such  service,  the  motion  will  be  considered,  unless,  for  satisf actor;/ 
reasons,  further  time  be  given  by  the  court  to  either  party. 

Fourth   paragraph  of  6th   Supreme  Court  rule,  promulgated   May   6, 
1872.li 

[a]  Hearing  and  determination. 

Oral  arguments  are  not  allowed  on  mojtion  to  dismiss  appeal  or  writ  of 
error.12  The  motion  papers  should  contain  in  themselves  so  much  of  the 
record  as  to  enable  the  court  to  act  understandingly.13  Hence  a  motion 
to  dismiss  which  the  court  cannot  pass  upon  without  reference  to  the 
transcript  will  be  denied  but  without  prejudice.!  *  But  on  motion  of  ap- 
pellant to  dismiss  his  appeal  the  court  has  refused  to  allow  correspondence 
to  be  filed  which  is  referred  to  as  stating  the  grounds  on  which  the  motion 
is  made.17 

[b]  Scope  of  the  hearing. 

On  a  motion  to  dismiss  the  court  looks  to  the  regularity  of  the  writ  and 
the  question  of  jurisdiction.!  8  Other  questions  must  in  general  await  a 
final  hearing.  19  So,  the  propriety  or  impropriety  of  an  order  granting  it 
supersedeas  cannot  be  considered  on  such  a  motion.3  Nor  can  the  court 
decide  whether  a  decree  prior  to  the  decree  appealed  from  was  final,  or  what 
orders  made  prior  to  the  decree  appealed  from  can  be  reviewed,  these  being 
matters  to  be  considered  when  the  appeal  is  heard  on  its  merits.  *  The 
court  will  entertain  a  motion  to  dismiss  before  the  term  in  which  in  regular 
order,  the  record  is  returnable  if  the  record  has  been  actually  brought  up 
and  printed.  6     But  such  motions  will  not  be  decided  before  the  record  is 

H13  Wall.  xi.  8.  212,  35  L.  ed.  719,  11  Sup.  Ct.  Rep. 

!2Carey  v.   Houston,   etc.   Ry.   150  1005- 
TJ.  S.  179,  37  L.  ed.  1041,  14  Sup.  Ct.        i8Sparrow  v.  Strong,  3  Wall.  105, 

jjep    63  18  L.   ed.   50;    Hecker  v.   Fowler,   1 

,»tt7  1       -n  ir       cm  i       he  tt  Black.    95,    17    L.    ed.   45;    Minor   v. 

o  oo^aoorT  V'J« r  I7  K  Ln'  Tillotson,  1  How.  288,  11  L.  ed.  135. 
S.  290,  29  L   ed.  406,  6  Sup   Ct   Rep        1|g      >  gtron> 

39;   Texas,  etc.  Oo.  v.  Scott,  137   U.  1H  T  r,  ■    e» 

S  436   34L.ed  730  USup.Ct.Rep  ^^^f..   K  18   How.   535, 

140;   Carey  v.  Houston,  etc.  Ry.  150  ,_  T       , T  en 

TJ    S^   179    37   L,   ed.    1041,   14   Sup.  ^X;.  Chicago,  etc.  R.  R.  129  TJ. 

Ot.  Kep.  od.  g    174   32  L   ed   6gl    9  g        ct   R 

i*Callan  v.   Bransford,   139   TJ.   S.   269. 
198,  35  L.  ed.  144,  11  Sup.  Ct.  Rep.        cThomas  v.   Wooldridge.  23   Wall. 
319-  288,  23  L.  ed.  135;    Ex  parte  Russell, 

"United  States  v.  Griffith,  141  TJ.    13  Wall.   671,   20  L.   ed.  632;    ClaTk 
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printed  when  there  is  any  question  about  the  facts  on  which  the  motion, 
rests.  7 

[c]     Service  on  adverse  party. 

Omission  to  accompany  notice  of  motion  to  dismiss  with  copy  of  the 
brief  to  be  used  in  support  thereof  is  not  ground  for  postponing  hearing 
where  the  opposing  counsel  has  filed  full  arguments  on  the  merits.  Other- 
wise it  might  be.  9 

§  2062.  — when  motions  to  affirm  and  dismiss  may  be  united. 

There  may  be  united,  with  a  motion  to  dismiss  a  writ  of  error  or 
an  appeal  a  motion  to  affirm  on  the  ground  that,  although  the  rec- 
ord may  show  that  this  court  has  jurisdiction,  it  is  manifest  the  writ 
or  appeal  was  taken  for  delay  only,  or  that  the  question  on  which 
the  jurisdiction  depends  is  so  frivolous  as  not  to  need  further  argu- 
ment. 

Fifth  paragraph  Supreme  Court  rule  6,  promulgated  May  8,  1876.12 

Where  there  is  sufficient  color  of  right  for  a  motion  to  dismiss  the  court 
will  entertain  a  motion  to  affirm.13  There  must,  however,  be  a  color  of 
right  to  dismissal; I*  and  when  there  is  no  color  of  right  the  motion  to 
affirm  will  not  be  considered."  There  being  sufficient  color  for  the  motion 
to  dismiss  to  allow  the  court  to  entertain  a  motion  to  affirm,  the  court 
will  grant  the  latter  where  the  appeal  is  taken  only  for  delay,i8  or  where- 
the  Federal  question  is  clearly  frivolous.19 

§  2063.     Motion  to  docket  and  dismiss. 

.  .  .  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply 
with  this  rule  [i.  e.,  as  to  docketing  the  case  and  filing  the  record] 
the  defendant  in  error  or  appellee  may  have  the  cause  docketed 
and  dismissed  upon  producing  a  certificate,  whether  in  term  time- 

v.  Hancock,  94  U.  S.  493,  24  L.  ed.  962,  11   Sup.  Ct.  Rep.  298;   Whitney 

146.  v.  Cook,  99  U.  S.  607,  25  L.  ed.  446. 

'National   Bank  v.   Insurance   Co.        nHinckley   v.   Morton,   103   U.   S.. 

100  U.  S.  43,  25  L.  ed.  547;    Water-  765,  26  L.  ed.  458. 
ville   v.   Van   Slyke,    115   U.   S.   290,        "School   District  v.   Hall,  106  U. 

29  L.  ed.  406,  6  Sup.  Ct.  Rep.  39.  S.  429,  27  L.  ed.  237,  1  Sup.  Ct.  Rep. 

sThomas  v.   Wooldridge,  23  Wall.  417;     Davies    v.    Corbin,    113   U.    S. 

288,  23  L.  ed.  135.  689,  28  L.  ed.  1149,  5  Sup.  Ct.  Rep. 

1291  U.  S.  vii.  696;    Chanute  City  v.  Trader,  132  U. 

13  The  Alaska,  130  U.  S.  208,  32  L.  S.  213,  33  L.  ed.  345,  10  Sup.  Ct.  Rep. 

ed.   923,  9   Sup.   Ct.  Rep.   461;     Mc-  67. 

Cormick,   etc.    Co.   v.   Walthers,    134        isThe  S.  C.  Tryon,  105  U.  S.  270r 

U.  S.  45,  33  L.  ed.  833,  10  Sup.  Ct.  26  L.  ed.  1026. 

Rep.  485;   Centra)  Trust  Co.  v.  Grant,        isOhanute  City  v.  Trader,  132  U. 

etc.  Co.  135  U.  S.  225,  34  L.  ed.  97,  S.  212,  33  L.  ed.  345,  10  Sup.  Ct.  Rep. 

10  Sup.  Ct.  Rep.  736;   Kauffman  v.  67. 
Wootters,   138   U.   S.  287,  34  L.  ed. 
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or  vacation,  from  the  clerk  of  the  court  wherein  the  judgment  or 
decree  was  rendered,  stating  the  case  and  certifying  that  such  writ 
of  error  or  appeal  has  been  duly  sued  out  or  allowed.  And  in  no 
case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket 
the  case  and  file  the  record  after  the  same  shall  have  been  docketed 
and  dismissed  under  this  rule,  unless  by  order  of  the  court. 
Part  of  paragraph  1,  Supreme  Court  rule  fc. 

The  whole  of  rule  9  will  be  found  in  »  preceeding  section.!  While  the 
above  provision  does  not  in  terms  provide  for  docketing  and  dismissal  by 
motion  that  is  the  procedure  contemplated  in  such  a  case  by  paragraph  4 
of  rule  6.2 

§  2064.     Motions  in  circuit  courts  of  appeal. 

The  rules  in  force  in  the  various  circuit  courts  of  appeal  for  the 
different  circuits,  as  to  motions,  will  be  found  in  the  appendix. 
Author's  section. 

§  2065.     Motions  in  admiralty  causes  in  second  and  ninth  circuits. 

All  motions  shall  be  made  upon  at  least  four  days'  notice. 
Admiralty  rule   XI.,   circuit  court   of  appeals   for  the   second  circuit, 
adopted  May  20,  1892,  and  admiralty  rule  11,  for  the  ninth  circuit, 
adopted  May  21,  1900. 

§  2066.     Briefs    in  Supreme    Court — time  of    filing — appellant's 
brief. 

The  counsel  for  plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  the  court,  at  least  six  days  before  the  case  is  called  for 
argument,  twenty-five  copies  of  a  printed  brief,  one  of  which  shall,. 
on  application,  be  furnished  to  each  of  the  counsel  engaged  upon  the 
opposite  side. 

Claim  1  of  21st  Supreme  Court  rule.s 
If  no  brief  is  filed  by  the  plaintiff's  counsel  the  appeal    may    be    dis- 
missed;" or  the  judgment  affirmed.  io     Where  no  brief  is  filed  it  is  inferred 
that  the  exceptions  taken  have  been  abandoned,  n      Language  in  briefs  as. 
well  as  in  oral  argument  concerning  opposing  client  must  be  respectf ul.i  * 

u-(.     g    1075  nDuvall  v.  United  States,  154  U.. 

2Ante,'  §  2061.'  8.  548,  18  L.  ed.  252,  14  Sup.  Ct.  Rep. 

sSee  14  Wall   xi.  1162. 

9Portland    Cement    Co.   v.    United        i2Kneeland  v.   Loan    etc.   Co.    138 

States  15  Wall.  1,  21  L.  ed.  113.  U.  S.  513,  34  L.  ed.  1052,  11  Sup.  Ct. 

loRyan  v.   Koch,   17   Wall.   19,  21    Rep.  426. 

L.  ed.   616.  i6l5 
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and  a,  brief  containing  impertinent  and  scandalous  allegations  bearing  re- 
proachfully on  the  character  of  individuals,!  3  or  on  the  trial  courtu 
will  be  stricken  from  the  files.  Where  the  plaintiff  in  error  makes  no  ap- 
pearance, a,  motion  at  next  session  to  permit  a  printed  brief  or  argument 
in  his  behalf  comes  too  late. 1 5 

§  2067.  —  what  to  contain. 

This  brief  [i.  e.  appellant's]  shall  contain,  in  the  order  here  stated : 

I.  Statement. — A  concise  abstract,  or  statement  of  the  case,  pre- 
senting succinctly  the  question  involved  and  the  manner  in  which 
they  are  raised. 

II.  Errors  assigned. — A  specification  of  the  error  relied  upon, 
which,  in  cases  brought  up  by  writ  of  error,  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged;  and 
in  cases  brought  up  by  appeal  the  specification  shall  state,  as  par- 
ticularly as  may  be,  in  what  the  decree  is  alleged  to  be  erroneous. 
When  the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
dence, the  specification  shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge  of 
the  court,  the  specification  shall  set  out  the  part  refered  to  totidem 
verbis,  whether  it  be  instructions  given  or  instructions  refused. 
When  the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master, 
the  specification  shall  state  the  exception  to  the  report  and  the  ac- 
tion of  the  court  upon  it. 

III.  Points  of  law  or  fact. — A  brief  of  the  argument,  exhibiting 
a  clear  statement  of  the  points  of  law  or  fact  to  be  discussed,  with 
a  reference  to  the  pages  of  the  record,  and  the  authorities  relied 
upon  in  support  of  each  point.  When  a  statute  of  a  State  is  cited, 
so  much  thereof  as  may  be  deemed  necessary  to  the  decision  of  the 
case  shall  be  printed  at  length. 

Second  paragraph  Supreme  Court  rule  21. is 

§  2068.  —  brief  of  appellee  or  defendant  in  error. 

The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  twenty-five  printed  copies  of  his  argument,  at  least 
three  days  before  the  case  is  called  for  hearing.  His  brief  shall  be 
of  a  like  character  with  that  required  of  the  plaintiff  in  error  or 

i3Green  v.  Elbert,   137  U.   S.  624,        "Watterson  v.   Payne,   154  U.  S. 
34  L.  ed.  792,  11  Sup.  Ct.  Rep.  188.        534,  15  L.  ed.  899,  14  Sup.  Ct.  Rep. 

nSmith  v.  Simpson,  140  Fed.  712,    1157,  1214. 
(CCA.)  lSSee  14  Wall.  xi. 
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appellant,  except  that  no  specification  of  errors  shall  be  required, 
and  no  statement  of  the  case,  unless  that  presented  by  the  plaintiff 
in  error  or  appellant  is  controverted. 

Third  paragraph  Supreme  Court  rule  21.20 

§  2069.  —  errors  not  specified  to  be  disregarded. 

When  there  is  no  assignment  of  errors,  as  required  by  section  997 
of  the  Eevised  Statutes,3  counsel  will  not  be  heard,  except  at  the 
request  of  the  court;  and  errors  not  specified  according  to  this  rule 
will  be  disregarded ;  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned  or  specified. 

Fourth  paragraph  Supreme  Court  rule  21.4 

The  thirty-fifth  Supreme  Court  rule  provides  that  in  cases  of  direct 
appeal  the  assignment  of  errors  must  be  filed  with  the  lower  court  on 
petition  for  the  writ  or  appeal.  5  The  failure  to  return  the  assignments  of 
errors  with  the  writ  is  however,  no  ground  of  dismissal  for  want  of  juris- 
diction. Ordinarily  if  the  specifications  are  filed  as  provided  in  the  above 
section  it  is  sufficient.6  But  where  there  is  no  assignment,  no  specifications 
of  errors,  and  no  plain  error,  the  writ  will  be  dismissed.' 

§  2070.  —  cases  dismissed  where  parties  in  default. 

When,  according  to  this  rule,9  a  plaintiff  in  error  or  an  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion ;  and  when  a  de- 
fendant in  error  or  an  appellee  is  in  default,  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court. 

Paragraph  5  of  Supreme  Court  rule  21,  promulgated  Nov.  16,  1872.10 

Under  this  section  the  appeal  must  be  dismissed  where  there  is  no  brief 
filed  and  no  assignment  of  errors  as  required  by  the  rules.n 

§  2071.    Briefs  in  causes  before  circuit  courts  of  appeal. 

The  rules  of  the  circuit  courts  of  appeal  as  originally  adopted 
respecting  briefs,  their  form  and  contents  and  the  procedure  thereon 
have  been  largely  changed  by  the  courts  of  the  different  circuits. 
These  rules  as  now  in  force  in  the  different  circuits  will  be  found  in 

soSee  14  Wall.  xii.  L.  ed.  365,  14  Sup.  Ct.  Rep.  632.  Sei 

sAnte,   §   1953.  generally,  ante,  §  1930  and  notes. 

4See  21  Wall.  xii.  "Ante.    §§   2066-2069. 

SAnte,   §   1930.  1012  Wall.  xii. 

eSchool  District  v.  Hall,  106  U.  S.  HBenites   v.   Hampton,   123   TJ.   S. 

428,  27  L.  ed.  237,  1  Sup.  Ct.  Rep.  521,  31  L.  ed.  260,  8  Sup.  Ct.  Rep. 

417.  254. 

TRowe  v.  Phelps,  152  U.  S.  87,  38 

Fed.  Proa— 102.  1617 
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the    appendix.    In  the  second  circuit  the  15th  admiralty  rule  pre- 
scribes the  form  of  briefs  in  admiralty  causes. 
Author's  section. 

The  necessity  of  conforming  strictly  to  the  rules  prescribed  as  to  briefs 
has  been  frequently  stated.^ 

§  2072.     Arguments  before  Supreme  Court — printed  arguments — 
when  and  how  received. 

In  all  cases  brought  here  on  writ  of  error,  appeal,  or  otherwise, 
the  court  will  receive  printed  arguments  without  regard  to  the 
number  of  the  case  on  the  docket,  if  the  counsel  on  both  sides  shall 
choose  to  submit  the  same  within  the  first  ninety  days  of  the  term ; 
and,  in  addition,  appeals  from  the  court  of  claims  may  be  submitted 
by  both  parties  within  thirty  days  after  they  are  docketed,  but  not 
after  the  first  day  of  April ;  but  twenty-five  copies  of  the  arguments, 
signed  by  attorneys  or  counselors  of  this  court,  must  be  first  filed. 
Clause  1  of  20th  Supreme  Court  rule  as  amended  October  term,  1887.16 

Where,  under  a  stipulation  to  submit  a.  cause  under  the  above  rule,  the 
plaintiff  in  error  fails  to  file  his  argument,  but  the  defendant  files  his  in 
the  proper  time,  the  court  will  take  the -ease  as  submitted.17  Stipulations 
for  submitting  cases  cannot  be  withdrawn  except  by  consent  or  leave  of 
court  upon  cause  shown.i8 

§  2073.  — filing  printed   argument  equivalent  to  personal  ap- 
pearance. 

When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  a 

printed  argument  shall  be  filed  for  one  or  both  parties,  the  case  shall 

stand  on  the  same  footing  as  if  there  were  an  appearance  by  counsel. 

Second  paragraph  Supreme  Court  rule  20,  as  revised  and  corrected  Dec. 

term,  1858.2  0 

§  2074.  —  when  printed  arguments  received  if  cause  argued  orally 
by  opposing  counsel. 

When  a  case  is  taken  up  for  trial  upon  the  regular  call  of  the  dock- 
et, and  argued  orally  in  behalf  of  only  one  of  the  parties,  no  printed 
argument  for  the  opposite  party  will  be  received,  unless  it  is  filed 

"Walton  v.  Mining  Co.  123  Fed.  S.  218,  28  L.  ed.  125,  3  Sup.  Ct.  K«I>. 
211,  60  C.  C.  A.  155.  639. 

16123  U.  S.  759.  isldem. 

I'Aurrecoechea   v.    Bangs,    110  U.        2°21  How.  xii. 
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before  the  oral  argument  begins,  and  the  court  will  proceed  to  con- 
sider and  decide  the  ease  upon  the  ex  parte  argument. 

Third  paragraph  Supreme  Court  rule  20,  as  revised  and  corrected  Dec. 
term,  1858.3 

§  2075.  — when  brief  or  argument  may  be  received  after  argu- 
ment or  submission. 

No  brief  or  argument  wil  be  received,  either  through  the  clerk  or 
otherwise,  after  a  case  has  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court  after  notice  to  opposing  counsel. 

Fourth  paragraph  Supreme  Court  rule  20,  promulgated  Dec.  11,  1874.4 

Where  a  case  has  been  submitted  but  it  appears  that  the  State  statutes 
are  not  set  out  in  the  brief  as  required  by  the  21st  Supreme  Court  rule,5 
the  submission  will  be  set  aside.  6 

§  2076.  — only  one  counsel  heard  when  no  opposing  oral  argu- 
ment. 
When  no  oral  argument  is  made  for  one  of  the  parties,  only  one 
counsel  will  be  heard  for  the  adverse  party. 

Sixth  paragraph   of  21st   Supreme  Court  rule,  promulgated  Dec.   11, 
1893.8 

§  2077.  — opening  argument — opening  and  close. 

The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to  open 
and  conclude  the  argument  of  the  case.  But  when  there  are  cross- 
appeal,  they  shall  be  argued  together  as  one  case,  and  the  plaintiff 
in  the  court  below  shall  be  entitled  to  open  and  conclude  the  argu- 
ment. 

Clause  1  of  22nd  Supreme  Court  rule,  promulgated  Dec.  term,  1858.10 

§  2078.  —  only  two  counsel  to  a  side  to  be  heard. 

Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

Clause  2  of  Supreme  Court  rule  22,  promulgated  as  original  rule  23, 
Feb.  term,  1812.13 

This  rule  has  been   dispensed  with  in  important  cases.i*     Where  the 

321  How.  xii.  8150  U.  S.  713. 

420  Wall.  xvi.  1021  How.  xii. 

5 Ante,    §    2067.  1321  Wheat,  xviii. 

6School  District  v.  Insurance  Co.  nMcCulIoch  v.  Maryland,  4  Wheat. 
101  U.  S.  472,  25  L.  ed.  868.  321  note.  4  L.  ed.  580. 
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United  States  is  a  party  and  is  represented  by  the  attorney  general  or 
assistant  or  special  counsel  it  has  been  ruled  that  no  counsel  will  be  heard 
in  opposition  on  behalf  of  any  other  department  of  the  government.  15 

§  2079.  — two  hours  for  argument  unless  by  special  leave. 

Two  hours  on  each  side  will  be  allowed  for  the  argument,  and 
no  more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins.  The  time  thus  allowed  may  be  apportioned  between 
the  counsel  on  the  same  side  at  their  discretion;  provided  always, 
that  a  fair  opening  of  the  case  shall  be  made  by  the  party  having 
the  opening  and  closing  arguments. 

Third  clause  Supreme  Court  rule  22,  as  amended  Nov.  16,  1872.1' 

§  2080.     Oral  argument  in  circuit  court  of  appeals. 

In  all  the  circuit  courts  of  appeal  the  rule  is  exactly  the  same  as 
in  the  Supreme  Court19  as  to  opening  and  close  and  number  of  coun- 
sel who  may  argue.20  The  rule  as  to  time  for  argument  is  the  same 
in  all  circuits  except  the  second,  fifth  and  ninth.1  In  the  ninth  the 
rule  is  one  hour  instead  of  two.  In  the  secondw  and  fifth[b]  cir- 
cuits the  rule  has  been  changed.  In  the  seventh  an  additional  pro- 
vision restricting  the  reading  from  briefs  is  added. CcJ 
Author's  section. 

[a]  Time  allowed  in  second  circuit. 

"Upon  writs  of  error,  and  appeals  in  customs  cases  and  appeals  from 
orders  granting  or  refusing  a  preliminary  injunction,  one  hour  on  each  side; 
and  in  other  cases  two  hours  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court  granted  before  argument  begins. 
The  time  thus  allowed  may  be  apportioned  between  the  counsel  on  the 
same  side  at  their  discretion;  provided  always  that  a  fair  opening  of  the 
case  shall  be  made  by  the  party  having  the  opening  and  closing  argu- 
ments."s 

[b]  —  in  fifth  circuit. 

"One  hour  will  be  allowed  for  the  plaintiff  in  error  or  appellant  to  open 
and  present  his  case,  and  one  hour  will  be  allowed  to  the  defendant  in  error 
or  appellee  to  answer;  thirty  minutes  will  then  be  allowed  to  the  plaintiff 

iBThe  Gray  Jacket  5  Wall.  370,  18       i  Clause  3,  C.  O.  A.  Rule  25. 
L.  ed.  646.  3  3rd  clause  C.  C.  A.  Rule  25,  2nd 

1714  Wall.  xi.  circuit   as  amended   March  9,   1897, 

1914  Ante,  §§  2077,  2078.  90  Fed.  lxv. 
soClauses,  2  C.  C.  A.  Rule  25. 
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in  error  or  appellant  to  reply.    No  more  time  will  be  allowed  for  argument 
without  special  leave  of  the  court."  * 

[c]    Reading  at  length  from  briefs  forbidden  in  7th  circuit. 
"Reading  at  length  from  briefs  or  reported  cases  shall  not  be  indulged."  6 

§  2081.     Facts  tried  by  jury  reviewable  only  by  common  law 
rules. 
No  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to  the  rules  of  the  com- 
mon law.[a:i"[0] 

Part  of  7th  amendment  United  States  Constitution. 

[a J     Scope  of  amendment. 

The  constitutional  amendment  of  which  the  above  section  is  a  part  is 
limited  to  rights  and  remedies  legal  in  their  nature,9  and  the  phrase  "com- 
mon law"  is  used  in  contradistinction  to  equity  and  admiralty  law.10 
Hence  jury  trial  is  hot  »  matter  of  right  in  equity  eauses,n  and  depends 
upon  the  discretion  of  the  court.12  So  on  appeal  in  equity  the  findings 
of  the  jury  are  not  conclusive  but  are  influential.!  3  If  satisfactory  the 
practice  is  to  make  them  the  foundation  for  a  decree,!  *  and  they  will  not 
be  set  aside  unless  clearly  erroneous.' B  An  appeal  in  equity  must  be 
decided  on  the  whole  case,  including  pleading  evidence  and  verdict.16  The 
above  provision  applies  to  facts  tried  by  jury  in  a  State  court  as  well  as 
those  tried  in  the  lower  Federal  courts." 

[b]     Review  of  facts  at  common  law. 

The  only  modes  known  to  the  common  law  by  which  facts  tried  by  a 
jury  can  be  re-examined  are  the  granting  of  a  new  trial  by  the  lower  court, 
and  tne  award  of  a  new  trial  by  the  appellate  court  for  some  error  of  law. is 
The  appellate  court  cannot  therefore  on  error  look  into  the  questions  of 
fact  or  examine   conflicting  evidence   to  ascertain  whether  the  jury  was 

<3rd  clause  C.  C.  A.  Rule  25,  5th  i*Garsed   v.   Beall,   92  U.   S.   684, 

circuit  as  amended  Feb.  27,   1894.  23  L.  ed.  686. 

64th  clause  C.  C.  A.  Rule  25,  7th  isBavton  Bros  v.  Texas  P.  Co.  130 

circuit  adopted  May  24,  1893.  Fed.  355,  69  C.  C.  A.  181. 

9Shields  v.  Thomas,  18  How.  202,  ^Buckingham  v.  McLean,  13  How. 

15  L.  ed.  372.  150,   14  L.  ed.  90:    Johnson  v.  Har- 

loParsons  v.   Bedford,  3  Pet.  440,  mon,   94  U.   S.   371,   24  L.   ed.   271; 

7  L.  ed.  737.  Watt  v.  Stark,  101  U.  S.  250,  25  J,. 

iiBarton    v.    Barbour,    104   U.    S.  ed.  827.    . 

133,  26  L.   ed.  676;    Buford  v.  Hoi-  i^The  Justices  v.  Murray,  9  Wall, 

ley,  28  Fed.  681.  279,  19  L.  ed.  661. 

i2Ely  v.  Monson,  etc.   Co.  4  Fish.  "Hepburn  v.  Dubois,  12  Pet.  370, 

Pat.  Cas.  64,  Fed.  Gas.  No.  4,431.  9  L.  ed.  1123;  Barreda  v.  Silsbee,  21 

"Garsed   v.   Beall.    92   U.   S.    684,  How.  167,  16  L.  ed.  93;  The  Justices 

23  L.  ed.  686;  see  also  United  States  v.  Murray,  9  Wall.  278,  19  L.  ed.  661. 
v.  Clark,  200  U.  S.  601,  50  L.  ed.  013, 
26  Sup.  Ct.  Rep.  340. 
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justified  in  finding  as  it  did. 20  But  it  may  look  and  see  whether  there  was 
error  in  not  directing  a  verdict  for  the  plaintiff  on  the  question  of  vari- 
ance, or  because  there  was  no  evidence  to  sustain  the  verdict.i 

[c]    Rulings  on  motion  for  new  trial  not  reviewable. 

Decisions  and  rulings  on  motion  for  a  new  trial  are  not  reviewable  in  the 
appellate  court.2  Hence  the  refusal  to  grant  a  new  trial  is  not  reviewable 
on  an  assignment  of  errors.3 

§  2082.    Scope  of  review  where  trial  jury  waived. 

When  an  issue  of  fact  in  any  civil  cause  in  a  circuit  court[a]"[b]  is 
tried  and  determined  by  the  court  without  the  intervention  of  a 
jury,  according  to  section  six  hundred  and  forty-nine, [c]5  the  rul- 
ings of  the  court  in  the  progress  of  the  trial  of  the  cause,  if  ex- 
cepted to  at  the  time  and  duly  presented  by  a  bill  of  exceptions, 
may  be  reviewed  by  the  Supreme  Court[a]  [and  now  in  circuit  court 
of  appeals]4  upon  a  writ  of  error  or  upon  appeal;  and  when  the 
finding  is  special  the  review  may  extend  to  the  determination  of 
the  sufficiency  of  the  facts  found  to  support  the  judgment. M 
R.  S.  §  700,  U.  S.  Comp.  Stat.  1901,  p.  570. 

[a]    Purpose  and  scope  of  section. 

Prior  to  an  enactment  of  18657  from  which  the  above  section  was  de- 
rived, the  Supreme  Court  held  that  when  a  case  is  submitted  to  a  judge  to 
find  facts  without  the  intervention  of  a  jury,  he  acted  as  referee  with 
consent  of  the  parties  and  no  bill  of  exceptions  would  lie  to  his  reception 
or  rejection  of  evidence  nor  to  his  judgment  on  the  law.  8  By  flhat  act 
however,  on  the  waiver  of  jury,  and  the  trial  of  the  cause  by  the  court,  the 
parties  were  allowed  a  review  of  the  rulings  of  the  court,  when  properly 
excepted  to,  and  also  »  review  of  the  judgment  upon  the  question  whether 
the  facts  specially  found  were  sufficient.  9  This  statute  is  the  only  one 
providing  for  review,  in  the  Supreme  Court,  of  cases  where  an  issue  of 

2  0Express   Co.  v.   Ware,  20   Wall.  v.  Sanders,  125  Fed.  690,  60  C.  C.  A. 

545,  22  L.  ed.  422;   New  York,  etc.  422. 

Ry.  v.  Estill,   147  U.   S.  617,   37  L.        3Tacoma  Ry.  etc.  Co.  v.  Geiger,  145 

ed.  305,  13  Sup.  Ct.  Rep.  444.  Fed.  504,  (C.  C.  A.) ;  Newport  News, 

lLancaster   v.    Collins,    115   U.   S.  etc.   Co.  v.  Yount,  136  Fed.  589,  69 

225,  29  L.  ed.  373,  6  Sup.  Ct.  Rep.  C.  C.  A.  363,  and  cases  cited. 
33;   see  Bank,  etc.  of  North  Ameri-        «See  ante,  §   1890. 
ca  v.   Cooper,   137   V.   S.   474,   34  L.        EAnte,  §  914. 
ed.  760,  11   Sup.  Ct.  Rep.  160.  7  Act  Mar.  3,  1865,  c.  86,  13  Stat. 

2lllinois,  etc.  R.   Co.  v.   Coughlin,  501. 
145  Fed.  37,   (C.  C.  A.)  ;   Meyers  v.        sWeems  v.  George,  13  How.  190,  14 

Kessler.   142    Fed.    730,    (C.   C.   A.);  L.  ed.  108;  Martinton  v.  Fairbanks, 

United  Engineering  Co.  v.  Broadnax,  112  U.  S.  670,  28  L.  ed.  862,  5  Sup. 

136  Fed.  351,  69  C.  C.  A.  177;  South-  Ct.  Rep.  321. 

em  Pac.  Co.  v.  Maloney,  136  Fed.  171,        sMartinton   v.   Fairbanks,   112  U. 

69  C.  C.  A.  83;   Clement  v.  Wilson,  S.  676,  28  L.  ed.  862,  5  Sup.  Ct.  Rep. 
135  Fed.  749,  68  C.  C.  A.  387;  Graves 
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fact  has  been  tried  in  the  circuit  court  other  than  by  jury.io  An  agree- 
ment to  refer  an  action  at  law  to  a  special  master  under  the  provisions  of 
a  State  statute  is  not  a  trial  by  the  court,  and  waiver  of  jury,  within  the 
meaning  of  this  section,!!  nor  is  the  case  of  an  order  of  reference  by  oral 
consent,!  2  nor  is  »  request  by  each  party  for  instructions  to  the  jury  to 
render  a  verdict  in  his  favor  equivalent  to  a  trial  by  the  court  and  a  waiver 
of  jury.! 3  Where  the  facts  are  found  by  a  State  court,  and  the  case  is 
brought  on  a  writ  of  error  to  the  Supreme  Court,  it  is  well  established 
that  those  facts  cannot  be  reviewed.!  * 

[b]  To  what  court  applicable. 

The  provisions  of  this  section  apply  only  to  circuit  courts,!  7  and  hence 
when  a  jury  trial  is  waived  in  the  district  court  the  findings  of  that  court 
while  binding  on  the  parties,!  8  cannot  be  reviewed  on  appeal.!  9 

[c]  Issues  of  fact  determined  without  intervention  of  jury. 

The  provision  referred  to  in  the  above  section  regarding  the  determining 
of  issues  of  fact  without  the  intervention  of  a  jury  is  set  forth  in  a 
previous  section.*  It  must  be  strictly  complied  with  in  all  respects.B 
Hence  where  there  has  been  no  written  stipulation  as  to  the  waiver  of  a 
jury  as  required  thereby,  the  provisions  of  the  above  section  do  not  apply ;  6 
and  in  such  case  the  appellate  court  cannot  notice  facts  found  by  the 
lower  court  for  any  purpose,  nor  consider  the  exceptions  there  taken,  but 
may  determine  only  whether  the  declaration  is  sufficient  to  support  the 
judgment.  7 

321;  Kearney  v.  Case,  12  Wall.  275,  !7See  Rogers  v.  United  States,  141 
20  L.  ed.  395;  Flandera  v.  Tweed,  9  U.  S.  548,  35  L.  ed.  853,  12  Sup.  Ct. 
Wall.  425,  19  L.  ed.  678.  Rep.  91;  Wear  v.  Mayer,  6  Fed.  658, 

lOBoogher  v.  New  York  Life  Ins.  2  McCrary,  172;  Lyons  v.  Lyons, 
Co.  103  U.  S.  96,  26  L.  ed.  310.  Nat.  Bank,  8  Fed.  369,  19  Blackf.  279. 

liShipman  v.  Ohio,   etc.  Exch.   70       isSee  Kearney  v.   Case,    12  Wall. 
Fed.  652,  17  C.  C.  A.  313;   Boogher   275,  20  L.  ed.  395. 
v.  New  York,  etc.  Ins.  Co.  103  U.  S.       isRogers  v.  United  States,  141  U. 
90,  26  L.  ed.  310.  S.  548,  35  L.  ed.  853,  12  Sup.  Ct.  Rep. 

!2Dietz  v.  Lymer,  63  Fed.  758,  11    91. 
C.  C.  A.  410.  4Ante,  §  914. 

!3Beuttell    v.   Magone,    157    U.    S.        inlanders  v.   Tweed,  9  Wall.   429, 
157,  39  L.  ed.  656,  15  Sup.  Ct.  Rep.   19  L.  ed.  678. 
S66.  eBond  v.  Dustin,  112  U.  S.  607,  28 

^Clipper  Min.  Co.  v.  Land  Co.  194  L.  ed.  836,  5  Sup.  Ct.  Rep.  296;  Rush 
U.  S.  222,  48  L.  ed.  944,  24  Sup.  Ct.  v.  Newman,  58  Fed.  160,  7  C.  C.  A. 
Rep.  632;  River  Bridge  Co.  v.  Kan-  136;  see  also  City  v.  Schmidt,  123 
sas,  etc.  Ry.  92  U.  S.  315,  23  L.  ed.  Fed.  1,  59  C.  C.  A.  159. 
516;  Dower  v.  Richards,  151  U.  S.  ^Boogher  v.  New  York,  etc.  Ins. 
658,  38  L.  ed.  305,  14  Sup.  Ct.  Rep.  Co.  103  U.  S.  96,  26  L.  ed.  310;  Bond 
452;  Noble  v.  Mitchell,  164  U.  S.  v.  Dustin,  112  U.  S.  606,  28  L.  ed. 
367,  41  L.  ed.  472,  17  Sup.  Ct.  Rep.  835,  5  Sup.  Ct.  Rep.  296;  Paine  v. 
110:  E<*an  v.  Hart,  165  U  S.  188,  Central,  etc.  R.  R.  118  U.  S.  158,  30 
41  L.  ed.  680,  17  Sup.  Ct.  Rep.  300;  L.  ed.  195,  6  Sup.  Ct.  Rep.  1022: 
Hedrick  v.  Atchison,  etc.  R.  R.  167  Shipman  v.  Straitsville  Min.  Co.  158 
U.  S.  677,  42  L.  ed.  322,  17  Sup.  Ot.  TT.  S.  301,  39  L.  ed.  1016,  15  Sup. 
Rep.  922.  Ot.  Rep.  888;    Spalding  v.  Manasse, 
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[d]  Rulings  of  court  in  progress  of  trial  reviewable. 

Under  the  section  a  bill  of  exceptions  may  be  used  to  bring  up  the 
rulings  of  the  court  in  the  progress  of  the  trial.  Such  bill  of  exceptions 
cannot,  however,  be  used  to  bring  up  the  whole  of  the  testimony  for  re- 
view, any  more  than  in  a  trial  by  jury.io  On  a  general  finding  only  such 
rulings  of  the  court  as  are  excepted  to,  during  the  progress  of  the  trial, 
can  be  reviewed,!  i  and  the  general  finding  itself  or  the  conclusions  in  such 
general  findings  are  not  rulings  of  the  court  in  the  progress  of  the  trial, 
and  hence  cannot  be  reviewed.  12 

[e]  Findings — general  and  special — questions  reviewable. 

A  finding  under  the  above  section  may  be  either  general  or  special,!  5 
but  it  cannot  be  both.is  Whether  it  shall  be  general  or  special  rests  with 
the  discretion  of  the  court.1'  Hence  the  request  for  special  findings  may  be 
denied.18  Findings  both  general  and  special  have  the  same  effect  as  a 
verdict  of  a  jury.19  Hence  a  general  finding  is  conclusive  upon  all  matters 
of  fact  precisely  as  such  a  verdict  would  be.  20  The  appellate  court  on 
error  can  review  nothing  except  the  rulings  of  the  court  below  properly 

131  V.  S.  66,  33  L.  ed.  86,  9  Sup.  Ct.  chalk  Co.  66  Fed.  609,  13  C.  C.  A.  618: 
Rep.  649;  Dundee  Mortgage  Co.  v.  Key  West  v.  Baer,  66  Fed.  444.  13 
Hughes,  124  XT.  S.  160,  31  L.  ed.  360,  C.  C.  A.  572;  Marye  v.  Strouse,  5  Fed. 
8  Sup.  Ct.  Rep.  377.  494. 

loNorris  v.  Jaqkson,  9  Wall.   125,       !8PauI  v.  Delaware,  etc.  R.  R.  Co. 
19  L.  ed.  608;  City  of  Key  West  v.    130  Fed.  957. 
Baer,  66  Fed.  441,  13  C.  C.  A.  572.  is  York  v.  Washburn,  129  Fed.  566, 

uMartinton  v.  Fairbanks,  112  U.  64  C.  C.  A.  132;  Norris  v.  Jackson,  9 
S.  673,  28  L.  ed.  864,  5  Sup.  Ct.  Rep.  Wall.  125,  19  L.  ed.  608;  Rassett  v. 
321 ;  Norris  v.  Jackson,  9  Wall.  125,  United  States,  9  Wall.  38,  19  L.  ed. 
19  L.  ed.  608;  Insurance  Oo.  v.  Fol-  548;  Miller  v.  Brooklyn  Ins.  Co.  12 
som,  18  Wall.  237,  21  L.  ed.  827;  Wall.  301,  20  L.  ed.  402;  Tyng  v. 
United  States,  etc.  Co.  v.  Board  of  Grinnell,  92  U.  S.  473,  23  L.  ed.  735; 
Commissioners,  145  Fed.  144,  (C.  C.  Boardman  v.  Toffey,  117  U.  S.  272, 
A.)  29  L.  ed.  898,  6  Sup.  Ct.  Rep.  734; 

UMartinton  v.  Fairbanks,  112  U.  The  Abbotsford,  98  U.  S.  443,  25  L. 
S.  673.  28  L.  ed.  864,  5  Sup.  Ct.  Rep.  ed.  168;  Reed  v.  Stapp,  52  Fed.  641, 
321:  Cooper  v.  Omohundro,  19  Wall.  3  C.  C.  A.  244;  King  v.  Smith,  110 
65,  22  L.  ed.  47.  Fed.  95,  49  CCA.  46,  54  L.R.A.  708. 

iBBritish  Queen  Man.  Co.  v.  Baker,  20ljehnen  v.  Dickson,  148  U.  S.  71, 
etc.  Co.  139  U.  S.  222,  35  L.  ed.  147,  37  L.  ed.  373,  13  Sup.  Ct.  Rep.  481 ; 
11  Sup.  Ct.  Rep.  523;  Wesson  v.  Sa-  Martinton  v.  Fairbanks,  112  U.  S. 
line  Co.  73  Fed.  917,  20  C.  C.  A.  227 ;  670,  28  L.  ed.  864,  5  Sup.  Ct.  Rep. 
Austin  v.  Hamilton  Oo.  76  Fed.  208,  321 ;  United  States  v.  American  Bond- 
22  C  C  A.  128;  Daube  v.  Philadel-  ing  Co.  89  Fed.  925,  32  O.  C.  A.  420; 
phia,  etc.  Co.  77  Fed.  713,  23  C  C  Insurance  Co.  v.  Folsom,  18  Wall. 
A.  420.  237,  21   L.    ed.    827;     Woodbury   v.. 

i6Corliss  v.  Pulaski  Co.  116  Fed.  Shawneetown,  74  Fed.  205,  20  C  C 
291,  53  C.  C.  A.  567;  Wright  v.  A.  400;  Rhodes  v.  United  States  Nat. 
Bragg,  96  Fed.  731,  37  C.  C  A.  574.   Bank,  66  Fed.  512,  13  C  C  A.  612, 

"Mercantile,  etc.  Co.  v.  Folsom,  18  34  L.R.A.  742;  British,  etc.  Min.  Co. 
Wall.  237,  21  L.  ed.  827;  Dirst  v.  v.  Baker,  etc.  Co.  139  U.  S.  222,  35 
Morris,  14  Wall.  484,  20  L.  ed.  722;  L.  ed.  147,  11  Sup.  Ct.  Rep.  523; 
Aetna,  etc.  Ins.  Co.  v.  Board  of  Comrs.  Evans  v.  Kister,  92  Fed.  832,  35  C 
of  Hamilton  Co.  79  Fed.  575,  25  C.  C  A.  28. 
C.  A.  94 ;  Distilling,  etc.  Co.  v.  Gotts- 
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excepted  to,i  and  errors  apparent  on  the  face  of  the  reoord.2  It  is  estab- 
lished, however,  that  a  motion  to  instruct  the  jury  that  the  evidence 
introduced  is  not  sufficient  to  warrant  a  verdict  for  the  plaintiff,  presents 
a  question  of  law  and  hence  its  refusal  may  be  excepted  to.s  So  also  on 
a  trial  by  the  court  without  a  jury  there  is  the  same  right  to  challenge 
the  legal  sufficiency  of  the  evidence,  and  hence  to  that  extent,  the  evidence- 
may  be  considered  on  error.*  The  question  of  legal  sufficiency  in  such  a 
case  may  be  raised  in  the  trial  court,  on  motion  for  judgment,  a  request  for 
a  declaration  of  law,  or  any  other  action  which  fairly  presents  that  issue 
for  determination  before  the  trial  ends.  6 

Where  the  findings  are  special  the  appellate  court  may  review  the  ques- 
tions raised  by  the  exceptions  properly  taken,  and  the  sufficiency  of  the 
facts  found  to  support  the  judgment.8  The  provision  of  the  trial  judge  in 
writing,  setting  forth  his  opinions,  does  not  become  a  special  finding  by 
being  copied  into  the  judgment  entry.  9 

§  2083.     Erroneous  ruling  of  plea  of  abatement  on  matter  of 
fact  no  ground  for  reversal  on  error. 
There  shall  be  no  reversal  in  the  Supreme  Court  or  in  a  circuit 

l Insurance  Co.  v.  Folsom,  18  Wall.  Wall.  370,  17  L.  ed.  646;  Parks  v. 
248,  21  L.  ed.  827;  Wilson  v.  Mer-  Ross,  11  How.  362,  13  L.  ed.  730; 
chants,  etc.  Co.  183  XJ.  S.  121,  46  L.  Bliven  v.  Screw  Co.  23  How.  433,  16 
ed.    113,    22    Sup.    Ct.    Rep.    55;    St.   L.  ed.  514. 

Louis  v.  Western,  etc.  Tel.  Co.  166  4Paul  v.  Delaware,  etc.  R.  Co.  130 
IT.  S.  388,  41  L.  ed.  1044,  17  Sup.  Ct.  Fed.  956,  reviewing  authorities; 
Rep.  608;  Grayson  v.  Lynch,  163  U.  Worlds,  etc.  Exposition  v.  Republic, 
S.  468,  41  L.  ed.  231,  16  Sup.  Ct.  96  Fed.  689,  38  C.  C.  A.  483;  Mar- 
Rep.  1064;  Santa  Anna  v.  Frank,  113  tinton  v.  Fairbanks,  112  TJ.  S.  672, 
U.  S.  339,  28  L.  ed.  978,  5  Sup.  Ct.  28  L.  ed.  863,  5  Sup.  Ct.  Rep.  322; 
Rep.  536;  Mercantile  Ins.  Co.  v.  Fol-  see  also,  Insurance  Co.  v.  Folsom.  18 
som,  18  Wall.  237,  21  L.  ed.  827;  Wall,  237,  21  L.  ed  827;  Barnard  v. 
Dirst  v.  Morris,  14  Wall.  484,  20  L.  Randle,  110  Fed.  909,  49  C.  C.  A.  177; 
ed.  722;  Flanders  v.  Tweed,  9  Wall,  and  see  Phenix  Ins.  Co.  v.  Kerr,  129 
425,  19  L.  ed.  678;  Dirsh  v.  Morris,  Fed.  723,  64  C.  C.  A.  251,  66  L.R.A. 
14  Wall.  484,  20  L.  ed.  722;  City  of  569,  where  peremptory  instructions 
Key  West  v.  Baer,  66  Fed.  440,  13  C.  requested  by  each  party,  one  of 
C.  A.  572;  National,  etc.  Co.  v.  which  requests  was  allowed,  was  held 
O'Leary,  126  Fed.  363.  to  amount  to   a  general  finding  by 

2St.  Louis  v.  Western,  etc.  Tel.  Co.  the  court. 
166  U.  S.  388,  41  L.  ed.  1044,  17  Sup.  sUnited  States,  etc.  v.  Board  of 
Ct.  Rep.  608;  Bethel  v.  Mathews,  13  Commissioners,  145  Fed.  151,  (C. 
Wall.  1,  20  L.  ed.  556;  Bassett  v.  C.  A.),  and  cases  cited. 
United  States,  9  Wall.  38,  19  L.  ed.  sDickinson  v.  Bank,  16  Wall.  250,. 
548;  Campbell,  etc.  Commission  Co.  21  L.  ed.  278;  Mercantile,  etc.  Co. 
v.  Trammell,  74  Fed.  917,  21  C.  C.  v.  Folsom,  18  Wall.  237,  21  L.  ed. 
A.  177;  Corliss  v.  Pulaski  Co.  116  827;  Saltonstall  v.  Birtwell,  150  U. 
Fed.  291,  53  C.  C.  A.  567.  S.  419,  37  L.  ed.   1128,  14  Sup.  Ct. 

3TJnited  States,  etc.  Co.  v.  Board  Rep.  169;  Preston  v.  Prather,  137 
of  Commissioners,  145  Fed.  151,  (C.  U.  S.  604,  34  L.  ed.  788,  11  Sup.  Ct. 
C.    A.)    and    cases   cited;    Insurance     Rep.  162. 

Co.    v.    Folsom,     18   Wall.     251,   21        9York  v.  Washburn,  129  Fed.  564, 
L.  ed.  834;   Schuchardt  v.  Aliens,  1     64  C.  C.  A.  132. 
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court  [and  now  in  circuit  court  of  appeals13]  upon  a  writ  of  error, 
for  error  in  ruling  any  plea  in  abatement,  other  than  a  plea  to  the 
jurisdiction  of  the  court,  or  for  any  error  in  fact. 
R.  S.  §  1011,  U.  S.  Comp.  Stat.  1901,  p.  715. 

The  above  section  has  never  been,  and  should  not  be,  construed  as  for- 
bidding the  review  of  a  decision  of  any  question  of  the  jurisdiction  of 
the  court  below  to  render  judgment,  although  depending  on  the  service  of 
the  writ.K  The  plea  of  another  action  pending  is  a,  plea  in  abatement 
within  the  meaning  of  this  section  and  judgment  thereon  is  not  subject 
to  revision  in  the  Supreme  Court.!  5  It  is  established  that  the  findings, 
whether  by  the  court  or  jury  and  whether  general  or  special,  are  con- 
clusive of  the  facts  so  found.  1 6  The  sufficiency  of  the  facts  however,  to 
support  the  judgment,  is  a  question  of  law  and  may  be  considered  if  the 
proper  steps  are  taken.17  This  section  applies  to  the  circuit  court  of 
appeals  as  well  as  to  the  Supreme  Court.is 

§  2084.     Scope  of  review  on  error  to  State  courts. 

State  court  judgments  and  decrees  are  only  reviewable  by  writ 
of  error,  so  that  the  review  is  limited  to  questions  of  law.1  It 
has,  moreover,  long  been  settled  law  that  the  Supreme  Court  will 
only  review  such  Federal  question  as  has  been  properly  raised  and 
decided  in  the  State  court.  The  latter's  decision  on  all  other  mat- 
ters, both  of  law  and  fact,  will  be  accepted  by  the  Supreme  Court 
as  conclusive  upon  it.2  The  scope  of  review  on  error  to  Territorial 
courts  has  already  been  considered.2  % 
Author's  section. 

§  2085.    Only  objections  made  below  to  exhibits,  etc.,  in  admiralty 
and  equity,  entertainable  in  Supreme  Court. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this 
court,  no  objection  shall  hereafter  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  or  other  exhibit  found 
in  the  record  as  evidence,  unless  objection  was  taken  thereto  in  the 

13  See  ante,   §  1890.  R.  R.  130  Fed.  956,  reviewing  author- 

iiGoIdey  v.  Morning  News,  156  U.  ties. 

S.  518,  39  L.  ed.  517,  15  Sup.  Ct.  Rep.  "See  ante,  §  2082  [e]. 

559.  isUnited  States,  etc.  Co.  v.  Board 

15  Stephens  v.   Monongahela  Bank,  of  Commissioners,  145  Fed.  150,   (C. 

Ill  U.  S.  198,  29  L.  ed.  399,  4Sup.Ct.  C.  A.);  Paul  v.  Delaware,  etc.  R.  R. 

Rep.  336,  337;    Pequignot  v.  Pennsyl-  130  Fed.  951;  Hall  v.  Houghton,  etc. 

vania,  etc.  R.  Co.  16  How.  104,  14  L.  Co.  60  Fed.  350,  8  C.  C.  A.  661. 

ed.   863.  lAnte,   §   38. 

isNorris  v.  Jackson,  9  Wall.   125,  2  Ante,   §    12. [h]. 

19  L.  ed.  60S;    Paul  v.  Delaware,  etc.  2>/aAnte  §  1961, [b]. 
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court  below  and  entered  of  record ;  but  the  same  shall  otherwise  bo 
deemed  to  have  been  admitted  by  consent. 

Supreme  Court  rule  13,  as  revised  and  corrected  Dec.  term,  1858.3 

Objections  cannot  be  taken  for  the  first  time  in  the  appellate  court,  to 
matters  appearing  on  the  record  as  sent  up,  such  as  the  reports  of  a  master 
in  chancery,*  or  the  report  of  a  referee,5  or  deeds,  depositions  or  exhibits.6 
Where  the  objection  does  not  appear  on  the  record  it  is  deemed  to  have 
been  waived.7  The  Supreme  Court  will  take  no  notice  of  a  stipulation  of 
counsel  as  to  the  evidence  bearing  on  a  finding  of  the  court.8 

§  2086.  — rule  in  circuit  courts  of  appeal. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this 
court,  no  objection  shall  be  allowed  to  be  taken  to  the  admissibility 
of  any  deposition,  deed,  grant,  exhibit  or  translation,  found  in  the 
record  as  evidence,  unless  objection  was  taken  thereto  in  the  court 
below  and  entered  of  record ;  but  the  same  shall  otherwise  be  deemed 
to  have  been  admitted  by  consent. 

Twelfth  rule  of  circuit  courts  of  appeal,  in  force  in  all  circuits. 

Exceptions  to  the  ruling  of  the  trial  court  as  to  admissibility  of 
evidence  are  necessary  in  order  that  the  ruling  be  considered  by  the  ap- 
pellate court.  9 

§  2087.    No  new  evidence  in  Supreme  Court  except  in  admiralty 
and  prize  cases. 

And  on  such  appeal  no  new  evidence  shall  be  received  in  the  Su- 
preme Court,  except  in  admiralty  and  prize  causes. 
Part  of  R.  S.  §  698,  U.  S.  Comp.  Stat.  1901,  p.  568. 

The  first  portion  of  R.  S.  §  698  is  contained  in  an  earlier  chapter.13  By 
the  act  of  18911*  the  appellate  jurisdiction  in  admiralty  causes  is  now 
vested  entirely  in  the  circuit  court  of  appeals,  the  Supreme  Court  having 
jurisdiction  over  direct  appeals  in  prize  cases  only.  The  latter  court,  while 
it  had  appellate  jurisdiction  in  admiralty  causes,  used  its  discretion  in 
regard    to    the    authorization    of    further    proofs    on    appeal.  1 5      And   the 

321  How.  x.  United   States,  146  U.  S.   120,  36  L. 

4Canal  Co.  v.  Gordon,  6  Wall.  569,  ed.  911,  13  Sup.  Ct.  Rep.  94. 

18  L.  ed.  894.  8Fort   Worth    City    Co.   v.    Smith, 

5  See   Lumber   Co.   v.   Buchtel,    101  etc.  Co.  151  U.  S.  294,  38  L.  ed.  167, 

U.  S.  633,  25  L.  ed.  1072.  14  Sup.  Ct.  Rep.  339. 

6Mitchell  v.  United  States,  9  Pet.  sNational   Bank    v.    Schufelt,    145 

736,  9  L.  ed.  292.  Fed.  509,   (C.  C.  A.)  and  cases  cited. 

7The  Pizarro,  2  Wheat,  227,  4  L.  1 3 Ante.   §   1959. 

ed.    226;     Hinde    v.    Longworth,    11  "Ante,  §§  42,  77. 

Wheat.  206,  6  L.  ed.   457;    Brockett  iBThe  Philadelphian,  60  Fed.  428, 

v.  Brockett,   3  How.   691,   11   L.  ed.  9  C.  C.  A.  54. 
786;    San  Pedro  Canon,  etc.  Co.  v. 
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general  rule  which  it  adopted  that  the  appellate  tribunal  ought  to  be 
"very  cautious  in  admitting  any  new  matters,"!  6  and  that  some  excuse 
satisfactory  to  the  court  ought  to  be  shown  for  not  taking  the  proofs  in 
the  court  below,i7  has  been  followed  by  the  circuit  court  of  appeals.18 
Additional  testimony  has  been  admitted  on  a  showing  that  the  claimant 
was  too  ill  to  instruct  proctor  how  to  meet  opponent's  case  at  trial. is 

§  2088.     How  further  proof  taken  in  Supreme  Court. 

In  all  cases  where  further  proof  is  ordered  by  the  court,  the 
deposition  which  may  be  taken  shall  be  by  a  commission  to  be  issued 
from  this  court,  or  from  any  circuit  court  of  the  United  States. 
Clause  1  of  rule  12  of  Supreme  Court  as  revised  and  corrected  Dec. 
term,  1858.1 

§  2089.     New  evidence  in  maritime  cases  before  Supreme  Court. 

In  all  cases  of  admiralty  and  maritime  jurisdiction,  where  new 
evidence  shall  be  admissible  in  this  court,  the  evidence  by  testimony 
of  witnesses  shall  be  taken  under  a  commission  to  be  issued  from 
this  court,  or  from  any  circuit  court  of  the  United  States,  under  the 
direction  of  any  judge  thereof ;  and  no  such  commission  shall  issue 
but  upon  interrogatories  to  be  filed  by  the  party  applying  for  the 
commission,  and  notice  to  the  opposite  party  or  his  agent  or  attor- 
ney, accompanied  with  a  copy  of  the  interrogatories  so  filed,  to  file 
cross-interrogatories  within  twenty  days  from  the  service  of  such 
notice;  provided,  however,  that  nothing  in  this  rule  shall  prevent 
any  party  from  giving  oral  testimony  in  open  court  in  cases  where 
by  law  it  is  admissible. 

Second  clause   Supreme  Court  rule   12,  promulgated  as  rule  32,  Feb. 
term,  1817,2  revised  Dec.  term,  1858.3 

While  the  appellate  jurisdiction  of  the  Supreme  Court  over  admiralty 
and  maritime  causes,  is  abolished  except  in  cases  of  prize,*  the  former 
practice  of  that  court  is  followed  by  the  circuit  court  of  appeals  whenever 
practicable.  5  Hence  new  evidence  in  admiralty  appeals  to  the  circuit 
court  of  appeals  is  not  taken  de  bene  esse,  but  by  commission  under  the 
above  section.  >     Such  commission  does  not  issue  of  course  but  only  when 

"Coffin  v.  Jenkins,  3  Story,  108,  "The  Glide,  68  Fed.  720,  15  C.  C. 
Fed.   Cas.   No.   2,948.  A.  627. 

"The  Mabey,  10  Wall.  420,  19  L.        121  How.  ix. 
ed.  963;    The  Juniata,  91  TJ.  S.  367,        22  Wheat,  vii. 
23  L.  ed.  208;  see  The  Western  Me-        321  How.  x. 
tropolis,  12  Wall.  389,  20  L.  ed.  394.        4The  Beeehe  Dene,  55  Fed.  528,  5 

isThe   Venezuela,    52   Fed.   875,   3    C.  C.  A.  208. 
C.   C.   A.    319;     Red.   River   Line  v.        5  Ante,   §   1887. 
Cheatham,   60  Fed.   520,  9  C.  C.  A.        6 The  Beeehe  Dene,  55  Fed.  528,  5 
124.  C.   C.  A.  208. 
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it  appears  that  the  testimony  is  material  and  a  good  excuse  for  not  offer- 
ing it  at  the  trial  court  is  given.1? 

§  2090.     Further  proof  in  circuit  courts  of  appeal. 

Since  1891  the  appellate  admiralty  jurisdiction  has  been  vested  in 
the  circuit  courts  of  appeal.10  In  the  first,  second  and  sixth  cir- 
cuits special  rules  have  been  promulgated.1"-1  The  practice  as  it 
formerly  prevailed  in  the  Supreme  Court  has  been  followed  in  the 
different  circuits  with  more  or  less  fidelity  and  the  practitioner  must 
advise  himself  of  any  local  peculiarities  in  any  particular  circuit. 
Author's  section. 

[a]  First  circuit — what  further  proof  to  include. 

"Further  proof  in  instance  causes  in  admiralty  shall  include  only  that 
which  could  not  with  diligence  have  been  had  at  the  trial  below,  or  which 
was  there  rejected,  or  was  omitted  through  misapprehension,  provided  the 
evidence  be  accompanied  with  a  certificate  of  counsel  showing  reasonable 
«xcuse  for  the  misapprehension.  Except  by  order  of  the  court  first  ob- 
tained, merely  cumulative  proofs  shall  not  be  so  taken;  but  for  this 
purpose  the  evidence  of  witnesses  who  had  different  duties,  interests,  or 
opportunities  of  observation  will  not  ordinarily  be  neld  cumulative  in  cases 
of  collision  or  other  maritime  tort."n 

[b]  —  how  taken. 

"Such  further  proof  may  be  taken  after  the  appeal  is  allowed,  in  the 
manner  provided  by  law  for  depositions  de  bene  esse  or  by  an  examiner 
appointed  by  any  district  or  circuit  judge,  or  selected  by  the  parties,  or 
upon  interrogatories  or  commissions  as  provided  in  rule  44  of  the  circuit 
courts  of  this  district,  mutatis  mutandis.  It  must  be  taken  and  filed 
forthwith  after  it  is  obtainable,  but  it  cannot,  except  by  order  of  the  court, 
be  taken  or  filed  within  thirty  days  before  any  session  at  which  the  cause 
may  be  heard,  nor  thereafterwards  until  the  cause  has  been  postponed 
for  the  next  term  or  session.13 

[c]  —  objections  to  be  filed — hearing — costs  thereof. 

"Objections  to  further  proof  shall  be  fifed  with  the  magistrate  and  re- 
turned with  the  evidence,  within  seven  days  after  the  evidence  is  taken, 
the  party  so  objecting  may  file  in  print  a,  motion  to  suppress  the  same, 
with  a  copy  of  the  objections  and  a  brief.  The  other  party  may  within 
seven  days  thereafter  file  in  print  a  counter  statement  and  brief.  The 
objections  and  counter  statement,  so  far  as  they  contain  matters  of  fact 
dehors  the  record,  shall  be  verified  by  affidavit.     The  court  will  consider 

7The  Beeche  Dene,  55  Fed.  528,  5        liPar.  7  C.  C.  A.  Rule  14,  1st  cir- 
C.  C.  A.  208;  se  ealso  The  Glide,  68   cuit  promulgated  Feb.  23,  1894. 
Fed.  720,  15  C.  C.  A.  627.  isPar.  8  C.  C.  A.  Rule  4,  1st  cir- 

loAnte,  §  77.  cuit   promulgated    Feb.    23,    1894. 
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the  objections  in  advance  of  the  trial,  or  in  connection  therewith,  as  it 
may  in  each  case  determine,  and  without  oral  argument,  and  will  order 
suppressed,  evidence  not  rightfully  taken.  The  party  taking  the  evidence 
so  suppressed  shall  pay  the  costs  arising  therefrom,  including  the  printing 
thereof."!  B 

[d]  —  application  for  or  objections  to  the  taking  allowed  in  advance. 
"Nothing  herein  shall  exclude  applications  for  leave    to    take    further 

proof,  or  objections  thereto,  in  advance  of  the  taking  thereof,  or  objections 
touching  the  formalities  of  taking  it;  but  the  latter  must  be  brought  to 
the  attention  of  the  court  forthwith  after  the  evidence  is  filed."  1 6 

[e]  Second  and  ninth  circuits — allowance  of  further  proof  etc. 

The  following  rule  is  in  force  in  the  second  circuit:  "Upon  sufficient 
cause  shown,  this  court,  or  any  judge  thereof,  may  allow  either  appellant 
or  appellee  to  make  new  allegations,  or  pray  different  relief,  or  interpose 
a  new  defense,  or  take  new  proofs.  Application  for  such  lease  must  be 
made  within  fifteen  days  after  the  filing  of  the  apostles,  and  upon  at  least 
four  days  notice  to  be  adverse  party  ,"n  A  similar  rule  obtains  in  the 
ninth  circuit  also:  "Upon  sufficient  cause  shown,  this  court  or  any  judge 
thereof,  may  allow  either  appellant  or  appellee  to  make  new  obligations 
or  pray  different  relief,  or  interpose  »  new  defense  or  make  new  proofs. 
Application  for  such  leave  may  be  made  at  any  time  after  the  perfecting 
of  the  appeal  in  this  court,  and  within  fifteen  days  after  the  filing  in  this 
court  of  the  apostles,  and  upon  at  least  four  days  notice  to  the  adverse 
party  or  his  attorney  of  record." is 

[f ]  —  new  pleadings — new  testimony. 

In  the  second  and  ninth  circuits  the  rule  is  that:  "If  leave  be  granted 
to  make  new  allegations,  pray  different  relief,  or  interpose  a  new  defense, 
the  moving  party  shall,  within  ten  days  thereafter,  serve  such  new  plead- 
ing, duly  verified,  on  the  adverse  party,  who  shall,  if  such  pleading  be  a 
libel,  within  twenty  days  answer  on  oath. 

"If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken  and 
filed  within  thirty  days  after  the  entry  of  the  order  granting  such  leave, 
and  the  adverse  party  may  take  and  file  counter  testimony  within  twenty 
days  after  such  filing."  20 

[g]  —  new  testimony — how  taken. 

In  the  2nd  circuit  the  rule  provides  that:  "Such  testimony  shall  be  taken 
by  deposition  before  any  United  States  commissioner  or  notary  public,  upon 
reasonable  notice  in  writing  given  to  the  opposite  party;  or  by  commission 

iBPar.  9  C.  C.  A.  Rule  14,  1st  cir-  isAdm.  Rule  7  C.  C.  A.  9th  cir- 
cuit promulgated,  Feb.  23,  1894.  cuit  adopted  May  21,   1900. 

"Par.  10  C.  C.  A.  Rule  14,  1st  cir-  20Adm.  Rule,  viii.  C.  C.  A.  2nd  cir- 
cuit promulgated  Feb.  23,  1894.  cuit  adopted  May  20,  1812,  and  Rule 

i7Adm.  Rule  vii.  C.  C.  A.  2nd  cir-  8,  C.  C.  A.  9th  circuit  adopted  Mav 

cuit  adopted  May  20,  1892.  21,  1900. 
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issued  out  of  this  court,  with  interrogatories  annexed.  Upon  proper  cause 
shown,  the  court  may  grant  an  open  commission."  2  A  similar  rule  in  the 
ninth  circuit  provides  that:  "Such  testimony  shall  be  taken  by  deposition 
before  the  clerk  of  the  court,  or  any  United  States  commissioner,  or  any 
clerk  of  a  district  or  circuit  court  of  the  United  States,  or  any  notary 
public,  upon  reasonable  notice,  in  writing,  given  to  the  opposite  party  or 
his  attorney  of  record,  either  in  this  court  or  in  the  court  below,  which 
notice  must  state  the  name  or  names  of  the  witness  or  witnesses  and  the 
time  and  place  of  taking  his  or  their  deposition  or  depositions;  or  by 
commission  issued  out  of  this  court  with  interrogatories  annexed.  Upon 
sufficient  cause  shown,  the  court  may  grant  an  open  commission."3 

[h]     Sixth  circuit — further  testimony  in  admiralty  causes. 

"In  admiralty  appeals  no  testimony  shall  be  taken  except  under  a  com- 
mission issued  from  this  court  to  a  clerk  of  a  United  States  court  or  a 
United  States  commissioner,  by  direction  of  the  court,  the  circuit  justice, 
or  either  circuit  judge,  qualified  to  sit  on  appeal  in  said  case,  after  cause 
shown  to  such  court,  justice,  or  judge  that  such  evidence  is  material  and 
necessary,  and  could  not  by  due  diligence  have  been  produced  at  the  original 
hearing.  Such  testimony  shall  be  taken  only  on  interrogatories  settled  by 
such  court,  justice  or  judge,  upon  at  least  ten  days'  previous  notice  to  the 
opposing  party  or  his  attorney  (accompanied  by  a  copy  of  the  proposed 
interrogatories),  and  upon  cross-interrogatories  to  be  settled  at  the  same 
time  after  five  days'  previous  notice  of  the  same,  with  copy  thereof,  to  be 
served  upon  counsel  offering  testimony."* 

§  2091.     Use  of  books  in  Supreme  Court  law  library  how  regulated. 

During  the  session  of  the  court,  any  gentleman  of  the  bar  having 
a  case  on  the  docket,  and  wishing  to  use  any  book  or  books  in 
the  law  library,  shall  be  at  liberty,  upon  application  to  the  clerk 
of  the  court,  to  receive  an  order  to  take  the  same  (not  exceeding 
at  any  one  time  three)  from  the  library,  he  being  thereby  responsi- 
ble for  the  due  return  of  the  same  within  a  reasonable  time,  or  when 
required  by  the  clerk.  It  shall  be  the  duty  of  the  clerk  to  keep,  in 
a  book  for  that  purpose,  a  record  of  all  books  so  delivered,  which 
are  to  be  charged  against  the  party  receiving  the  same.  And  in  case 
the  same  shall  not  be  so  returned,  the  party  receiving  the  same  shall 
be  responsible  for,  and  forfeit  and  pay  twice  the  value  thereof; 
and  also  one  dollar  per  day  for  each  day's  detention  beyond  the 
limited  time. 

First  clause  Supreme  court  rule  7,  revised  and  corrected  Dec.  term,  1858.' 

2Adm.  Rule  ix.  C.  C.  A.  2nd  cir-  4Rule  35  C.  C.  A.  6th  circuit  adop- 
cuit  adopted  May  20,  1892.  ed  June  22,  1893. 

3Adm.  rule  9,  C.  C.  A.  9th  circuit,        721  How.  vi. 
adopted,  May  21,  1900. 
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§  2092.    Copy  of  records,  motions,  and  briefs  to  be  deposited  in 
law  library. 

The  clerk  shall  deposit  in  the  law  library,  to  be  there  carefully 
preserved,  one  copy  of  the  printed  record  in  every  case  submitted 
to  the  court  for  its  consideration,  and  of  all  printed  motions,  briefs 
or  arguments  filed  therein. 

Second  clause  Supreme  Court  rule  1,  promulgated  Oct.  25,  1875.8 

§  2093.    Books  of  the  court  to  be  kept  in  conference  room. 

The  marshal  shall  take  charge  of  the  books  of  the  court,  together 
with  such  of  the  duplicate  law  books  as  Congress  may  direct  to  be 
transferred  to  the  court,  and  arrange  them  in  the  conference  room, 
which  he  shall  have  fitted  up  in  a  proper  manner,  and  he  shall  not 
permit  such  books  to  be  taken  therefrom  by  any  one  except  the  jus- 
tices of  the  court. 

Clause  3,  Supreme  Court  rule  7,  as  revised  Dec.  term,  1858.10 

§  2094.     Supreme  Court's  adjournment  day — no  argument  or  brief 
three  days  prior  thereto. 

The  court  will,  at  every  term,  announce  on  what  day  it  will  ad- 
journ at  least  ten  days  before  the  time  which  shall  be  fixed  upon ; 
and  the  court  will  take  up  no  case  for  argument,  nor  receive  any 
case  upon  printed  briefs,  within  three  days  next  before  the  day  fixed 
upon  for  adjournment. 

Supreme  Court  rule  27,  revised  Dec.  term,  1858.H 

§  2095.     Appellate  proceedings  from  Forto  Rico  courts  to  be  in 
English. 

All  such  proceedings  in  the  Supreme  Court  of  the  United  States 
[i.  e.,  appeals  and  writs  of  error  from  Porto  Eico  courts]  shall  be 
conducted  in  the  English  language. 

Part  of  §  35  of  act  April  12,  1900,  c.  191,  31  Stat.  85. 

§  2096.    On  what  papers  appeals  in  admiralty  heard — review  in 
part  only. 
The  appeal  shall  be  heard  on  the  pleadings  and  evidence  in  the 
district  court,  unless  the  appellate  court,  on  motion,  otherwise  order. 

891  U.  S.  vii. 
1021  How.  vi. 
1121  How.  xv. 

1632 


Procedure]  EBVIEW    IN    ADMIRALTY.  §   2097 

The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal 
that  he  desires  only  to  review  one  or  more  questions  involved  in 
the  cause,  which  questions  must  be  clearly  and  succinctly  stated; 
and  he  shall  be  concluded  in  this  behalf  by  such  notice,  and  the 
review  upon  such  an  appeal  shall  be  limited  to  such  question  or 
questions. 

Clause  2  of  rule  1  and  rule  3  in  admiralty  in  force  in  second  and  ninth 
circuits. 

§  2097.     When  appellant  in  admiralty  may  proceed  to  hearing. 
— ex  parte. 

If  the  appellee  does  not  cause  bis  appearance  to  be  entered  in 
this  court  within  ten  days  after  service  on  his  proctor  of  notice 
that  the  apostles  are  filed  in  this  court,  the  appellant  may  proceed 
ex  parte  in  the  cause,  and  have  such  decree  as  the  nature  of  the  case 
may  demand. 

6th  admiralty  rule  in  second  and  ninth  circuits. 
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CHAPTEE  62. 

DECISION,  DISPOSAL  OF  CAUSE  AND  MANDATE. 

§  2105.    Opinions  of  Supreme  Court  to  be  recorded  and  delivered  to  re- 
porter. 

§  2106.     Original  opinions  to  be  preserved. 

§  2107.     Printed  opinions  when  bound,  deemed  recorded. 

§  2108.    — rule  in  circuit  courts  of  appeal. 

§  2109.    Dismissal  in  vacation  on  written  agreement  in  Supreme  Court. 

§  2110.    — in  circuit  court  of  appeals. 

§  2111.    Dismissal  or  affirmance  where  no  appearance  for  plaintiff  in  error 
in  Supreme  Court. 

§  2112.    — rule  in  circuit  courts  of  appeal. 

§  2113.    Dismissal  for  nonappearance  of  either  party. 

§  2114.    — rule  in  circuit  courts  of  appeal. 

§  2115.     Judgment  may  be  rendered  on  nonappearance  of  defendant. 

§  2116.    — rule  in  circuit  courts  of  appeal. 

§  2117.    Dismissal    at   second   term    in   Supreme   Court    if   neither   party 
ready. 

§  2118.    — rule  in  circuit  courts  of  appeal. 

§  2119.    Nature  of  decree  and  relief  awarded  by  appellate  court — not  to 
issue  execution. 

§  2120.    Disposition  of  causes  brought  up  on  error  to  State  court. 

§  2121.     Supreme  Court  to  remand  to  proper  circuit  or  district  court. 

§  2122.    Remand  after  decision  in  Supreme  Court  on  writ  of  error  in  cap- 
ital cases. 

§  2123.    Remand  by  circuit  court  of  appeals  after  decision. 

§  2124.     Interest  in  Supreme  Court  and  circuit  courts  of  appeals  on  affirm- 
ance of  judgment  below. 

§  2125.    Damages  allowed  on  frivolous  writ  of  error. 

§  2126.    — when  same  rule  applies  to  appeals. 

§  2127.    — damages  and  interest  in  admiralty  appeals. 

§  2128.    — foregoing  provisions  apply  to  review  under  act  of  1891. 

§  2129.    Petition  for  rehearing,  what  to  contain. 

§  2130.    — rule  in  circuit  courts  of  appeal. 

§  2131.    Mandate  in  cases  of  dismissal  in  Supreme  Court. 

§  2132.    — when  mandate  from  Supreme  Court  to  issue. 

§  2133.    Mandate  on  determination  of  cases  in  circuit  court  of  appeals. 
§  2134.    Entry  of  decrees  in  second  circuit — bill  of  costs  submitted. 
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§  2105. — Opinions  of  Supreme  Court  to  be  recorded  and  delivered  to 
reporter. 
All  opinions  delivered  by  the  court  shall,  immediately,  upon  the 
delivery  thereof,  be  handed  to  the  clerk  to  be  recorded.  And  it 
shall  be  the  duty  of  the  clerk  to  cause  the  same  to  be  forthwith  re- 
corded, and  to  deliver  a  copy  to  the  reporter,  as  soon  as  the  same 
shall  be  recorded. 

Clause  1  of  Supreme  Court  Rule  25,  promulgated  as  part  of  original  rule 
41,  Mar.  14,  1834.1 

The  facts  of  the  case  are  not  usually  reproduced  in  the  opinion^  and 
where  a  case  involves  only  questions  of  fact  which  are  not  useful  as  prece- 
dents, no  extended  opinion  should  be  delivered.3 

§  2106.     Original  opinions  to  be  preserved. 

The  original  opinions  of  the  court  shall  be  filed  with  the  clerk 
of  this  court  for  preservation. 

Clause  2,  Supreme  Court  Rule  25,  promulgated  as  part  of  original  rule 
41,  Mar.  14,  1834.6 

§  2107.    Printed  opinions  when  bound,  deemed  recorded. 

Opinions  printed  under  the  supervision  of  the  justices  deliver- 
ing the  same  need  not  be  copied  by  the  clerk  into  a  book  of  records ; 
but  at  the  end  of  each  term  the  clerk  shall  cause  such  printed 
opinions  to  be  bound  in  a  substantial  manner  into  one  or  more 
volumes,  anc»  when  so  bound  they  shall  be  deemed  to  have  been 
recorded  within  the  meaning  of  this  rule. 
Clause  3,  Supreme  Court  rule  25. 

§  2108.  —  rule  in  circuit  courts  of  appeal. 

The  provisions  of  the  rules  in  the  various  circuits  are  similar  in 
the  main  to  the  foregoing  rules  of  the  Supreme  Court. [a]"[0]9 
Author's  section. 

[a]     Recording  of  opinions  in  circuit  court  of  appeals. 

In  all  except  the  third,  fourth  and  ninth  circuits  it  is  provided  that 
"all  opinions  delivered  by  the  court  shall,  immediately  upon  the  delivery 

18  Pet.  vii.  237,  42  L.  ed.  730,  18  Sup.  Ct.  Rep. 

2Harrell  v.  Beall,  17  Wall.  590,  21  311. 
L.  ed.  692.  68  Pet.  vii. 

3Tyler  v.  Campbell,  106  U.  S.  322,       sSee  C.  C.  A.  Rule  28  in  all  except 

27  L.  ed.  162,  1   Sup.  Ct.  Rep.  293;  the  7th  circuit  and  C.  C.  A.  rule  26 

and  see  Lewis  v.  Kengla,  169  U.  S.  of  7th  circuit. 
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thereof,  be  handed  to  the  clerk  to  be  recorded."!!  In  the  third  circuit 
the  rule  reads  ''and  recorded,"  instead  of  "to  be  recorded.""  In  the  fourth 
circuit  the  rule  reads: —  "All  opinions  delivered  by  the  court  shall  be 
printed  under  the  supervision  of  the  judge  delivering  the  same,  or  of  one 
of  the  circuit  judges  the  cost  of  such  printing  to  be  paid  by  the  clerk  out 
of  the  revenues  of  his  office  or  charged  to  the  litigants  in  the  respective 
cases,  to  be  taxed  and  allowed  as  other  costs."i4  In  the  ninth  circuit 
the  rule  reads:  "The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation,  and  when  so  filed  they  shall  be  deemed 
to  have  been  recorded  within  th».  meaning  of  this  rule."" 

[b]  Clerk  to  supervise  printing  in  sixth  circuit. 

"The  opinions  of  the  court  shall  be  printed  under  the  supervision  of 
the  clerk  by  the  printer  to  whom  the  court  printing  has  been  awarded  in 
accordance  with  paragraph  7,  rule  23."*  6 

[c]  Binding  and  preservation  of  opinions  in  seventh  circuit. 

"The  clerk  of  this  court  shall,  from  time  to  time,  cause  two  sets  of  the 
printed  opinions  of  this  court  to  be  bound  in  a  substantial  manner  into 
volumes,  one  set  to  be  kept  in  the  clerk's  office  and  one  set  to  be  kept  in 
the  court  library."" 

[d]  —  how  paid  in  sixth  circuit. 

"The  cost  of  printing  the  opinions  shall  be  defrayed  out  of  the  amount 
received  for  the  same,  and  any  deficit  shall  be  paid  out  of  such  fees 
collected  by  the  clerk  as  are  not  properly  taxable  as  costs  in  any  case 
pending  in  the  court."" 

§  2109.  Dismissal  in  vacation  on  written  agreement  in  Supreme 
Court. 
Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending 
in  this  court,  or  the  appellant  and  appellee  in  any  appeal,  shall  in 
vacation,  by  their  attorneys  of  record,  sign  and  file  with  the  clerk 
an  agreement  in  writing  directing  the  case  to  be  dismissed,  and 
specifying  the  terms  on  which  it  is  to  be  dismissed  as  to  costs,  and 
shall  pay  to  the  clerk  any  fees  that  may  be  due  him,  it  shall  be  the 
duty  of  the  clerk  to  enter  the  case  dismissed,  and  to  give  to  either 

"Clause  1  of  C.  C.  A.  Rule  26,  7th  "C.  C.  A.  Rule  28,  as  9th  circuit 
circuit  and  clause  1,  C.  C.  A.  Rule  28  as  amended  Mar.  2,  1900,  99  Fed.  iii. 
in  others.  "Clause  2  C.  C.  A.  Rule  28,  6th 

12  Clause  1,  Rule  28  C.  C.  A.  3rd   circuit  as  amended  Oct.  22,  1894. 
circuit.  "Clause  3,  C.  C.  A.  Rule  28,  7th 

"Clause  1   C.  C.  A.  Rule  28,  4th    circuit  as  amended  May  29,  1896. 
circuit  as  amended  May  29,  1896.  "Clause  4  C.  C.  A.  Rule  28,  6th 

circuit  as  amended  Oct.  22,  1894. 
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party  requesting  it  a  copy  of  the  agreement  filed ;  but  no  mandate 
or  other  process  shall  issue  without  an  order  of  the  court. 

Supreme  Court  Rule  28,  promulgated  as  Rule  64,  Dec.  Term,  1857.1 

§  2110.  — in  circuit  court  of  appeals. 

Whenever  the  plainitff  and  defendant  in  a  writ  of  error  pending 
in  this  court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by 
their  attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement 
in  writing  directing  the  case  to  be  dismissed,  and  specifying  the 
terms  on  which  it  is  to  be  dismissed,  as  to  costs,  and  shall  pay  to 
the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be  the  duty  of  the 
clerk  to  enter  the  case  dismissed,  and  to  give  to  either  party  request- 
ing it,  a  copy  of  the  agreement  filed;  but  no  mandate  or  other 
process  shall  issue  without  an  order  of  the  court. 

Rule  20,  circuit  court  of  appeals  in  force  in  all  circuits. 

Dismissal  of  causes  on  motion  is  discussed  in  a  previous  Code  section. s 

§  2111.     Dismissal  or  affirmance  where  no  appearance  for  plain- 
tiff in  error  in  Supreme  Court. 
Where  no  counsel  appears  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial 
the  defendant  may  have  the  plainitff  called  and  the  writ  of  error  or 
appeal  dismissed,  or  may  open  the  record  and  pray  for  an  affirmance. 
Sixteenth  Supreme  Court  rule. 

The  practice  of  the  Supreme  Court  has  long  been  in  accordance  with  the 
above  rule.  Chief  Justice  Marshall  in  an  early  case  stated  the  practice 
of  the  court  to  be  "that  when  there  is  no  appearance  for  the  plaintiff 
in  error,  the  defendant  may  have  the  plaintiff  called  and  dismiss  the 
writ  of  error;  or  may  open  the  record  and  pray  for  an  affirmance.'"?  "When 
the  case  is  called  for  trial"  means  the  time  of  the  actual  call  for  trial 
and  not  the  time  of  going  through  the  docket  to  arrange  the  business 
of  the  court.s  Where  the  appearance  has  been  entered  and  is  subsequently 
withdrawn  the  suit  may  be  dismissed  or  affirmed  under  the  above  rule.  9 

§  2112.  — rule  in  circuit  courts  of  appeal. 

The  rule  is  the  same  as  the  foregoing  Supreme  Court  rule,  in  all 

120  How.  iv.  8Lem  Hing  Dun  v.  United  States, 

3  Ante  §  2060,  et  seq.  49  Fed.  145a  1  C.  C.  A.  209. 

7Montalet  v.  Murray,  3  Craneh,  9McGhiire  v.  Commonwealth,  3 
249,  2  L.  ed.  429.  Wall.  387,  18  L.  ed.  226. 
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save  the  eighth  circuit,  where  a  minor  change  in  phraseology  oc- 


curs.11 

Author's  section. 

§  2113.    Dismissal  for  nonappearance  of  either  party. 

When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there 
is  no  appearance  for  either  party,  the  case  shall  be  dismisssed  at  the 
cost  of  the  plaintiff. 

Eighteenth  Supreme  Court  Rule,  promulgated  Dec.  Term,  1851,  as  Rule 
59,12   revised   and  corrected  Dec.  Term,   1858.13. 

A  writ  of  error  will  be  dismissed  when  counsel  for  neither  side  appears 
when  the  case  is  called  for  arguments.i* 

§  2114.  — rule  in  circuit  courts  of  appeal. 

The  rule  in  the  circuit  courts  of  appeal  in  all  circuits  is  identical 
with  the  foregoing  Supreme  Court  rule,  except  for  a  minor  change 
of  phraseology  in  the  eighth  and  ninth  circuits.15 
Author's  section. 

§  2115.     Judgment  may  be  rendered  on  nonappearance  of  defend- 
ant. 

Where  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give    judgment  according  to  the  right  of  the  case. 
Rule  17  of  Supreme  Court. 

The  above  rule  is  a  substantial  re-enactment  of  original  rule  15  promul- 
gated December  9,  1801,18  and  of  Rule  17,  as  revised  December  Term, 
1858.19  In  general  it  is  of  no  importance  to  appellant  whether  an  ap- 
pearance for  the  appellee  is  entered  or  not.  The  failure  of  the  latter  to 
appear  will  not  delay  the  trial  and  the  judgment  against  him  will  be  as 
conclusive  as  if  an  appearance  for  him  had  been  entered  on  the  docket  and 
the  case  argued  by  his  counsel.2" 

§  2116.  — rule  in  circuit  courts  of  appeal. 

The  rule  in  the  circuit  courts  of  appeal  in  all  circuits  is  identical 
with  the  foregoing  Supreme  Court  rule,  except  for  a  minor  change 

"See  Clause  2  C.   C.  A.  rule  22,        i5Clause  4  C.   C.  A.  Rule  22,  1st 

1st  circuit,  clause   1,   C.   C.   A.   rule  circuit,  clause  3  C.  C.  A.  Rule  22  in 

22  in  all  other  circuits.  other  circuits.     See  appendix. 

1212  How.  xi.  181  Cranch.  xviii. 

1321  How.  xi.  1921  How.  xi. 

uRadford  v.  Craig,  5  Craneh,  289,        20TJnited  States  v.  Yates,  6  How. 

3  L.  ed.  104.  608,  12  L.  ed.  575. 
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of  phraseology  in  the  eighth  circuit2  and  an  additional  provision  in 
the  second. 

Author's  section. 

In  the  second  circuit,  clause  5  of  Rule  22,  provides  "If  either  of  the 
parties  is  ready  when  the  case  is  called  the  same  may  be  heard;  and  if 
neither  party  is  ready  the  case  may  be  dismissed  or  may  be  postponed  to 
the  next  session  as  the  court  may  order." 

§  2117.     Dismissal  at  second  term  in  Supreme  Court  if  neither 
party  ready. 

When  a  case  is  called  for  argument  at  two  successive  terms,  and 
upon  the  call  at  the  second  term  neither  party  is  prepared  to  argue 
it,  it  shall  be  dismissed  at  the  cost  of  the  plaintiff,  unless  sufficient 
cause  is  shown  for  further  postponement. 

Supreme   Court   Rule   19,   promulgated   as   Rule   55,   April  24,    1850.* 

§  2118.  —  rule  in  circuit  courts  of  appeal. 

.  .  .  If  a  case  is  called  for  hearing  at  two  terms  successively, 
and  upon  the  call  at  the  second  term  neither  party  is  prepared  to 
argue  it,  it  will  be  dismissed  at  the  cost  of  the  plainitff  in  error 
or  appellant,  unless  sufficient  cause  is  shown  for  further  postpone- 
ment. 

Part  of  Rule  17,  circuit  court  of  appeals  in  force  in  all  except  the 
first,  sixth,  seventh  and  ninth  circuits. 

Clause  6  of  Rule  22  of  the  first  circuit  is  the  same  as  the  above  except 
that  the  words  "stated  sessions"  are  used  instead  of  the  word  "terms" 
and  the  word  "session"  instead  of  the  word  "term."  In  the  sixth  circuit 
the  provision  is  identical  with  the  last  sentence  of  Rule  17,  except  that 
"calendar  sessions"  is  used  instead  of  "term"  and  "sessions"  instead  of 
"term."     The  rule  in  the  other  circuits   will  be  found   in   the  appendix. 

§  2119.     Nature  of  decree  and  relief  awarded  by  appellate  court 
— not  to  issue  execution. 

The  Supreme  Court  may  affirm,  modify,  or  reserve  any  judgment, 
decree,  or  order  of  a  circuit  court,  or  district  court  acting  as  a  cir- 
cuit court,  or  of  a  district  court  in  prize  causes,  lawfully  brought 
before  it  for  review,  or  may  direct  such  judgment,  decree  or  order 

2Clause  3  C.  C.  A.  Rule  22,  1st 
circuit;  clause  2  C.  C.  A.  Rule  22  in 
all  other  circuits.     See  appendix. 

48  How.  vi. 
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to  be  rendered  or  such  further  proceedings  to  be  had  by  the  inferior 
court  as  the  justice  of  the  case  may  require. [a]  The  Supreme  Court 
shall  not  issue  execution  in  a  cause  removed  before  it  from  such 
courts,  but  shall  send  a  special  mandate  to  the  inferior  court  to 
award  execution  thereupon. [b] 

R.  S.  §  701,  U.  S.  Comp.  Stat.  1901,  p.  571. 

[a]  In  general. 

The  above  section  applies  to  appeals  to  the  circuit  court  of  appeals  under 
the  provision  of  the  act  of  1891  that  "all  provisions  of  law  now  in  force 
regulating  the  methods  and  system  of  review  through  appeals  or  writs  of 
error  shall  regulate  the  methods  and  system  of  appeals  and  writs  of  error 
provided  for  in  this  act."  8  The  Supreme  Court  may  order  such  proceedings 
in  the  lower  court  on  a  writ  of  error  as  justice  may  require,  as  provided 
in  the  ahove  section; 9  and  has  power  to  modify  the  judgment  of  the  lower 
court  without  reversal.  io  The  section  applies  to  both  civil  and  criminal 
cases.ii  The  rule  is  well  established  however  that  the  appellate  court  will 
not  ordinarily  interfere  with  the  proceedings  below  without  first  reversing 
or  modifying  the  decree.!  2 

[b]  Not  to  issue  execution. 

The  power  of  the  Federal  courts  to  issue  writs  is  elsewhere  discussed.i ' 
On  writ  of  error  to  State  courts  the  Supreme  Court  is  empowered  to  issue 
execution  instead  of  remanding  the  cause,  i* 

§  2120.  Disposition  of  causes  brought  up  on  error  to  State  court. 
The  Supreme  Court  may  reverse,  modify,  or  affirm  the  judgment 
or  decree  of  such  State  court  [to  which  a'writ  of  error  has  issued16], 
and  may,  at  their  discretion,  award  execution,  or  remand  the  same 
to  the  court  from  which  it  was  removed  by  the  writ. 
Part  of  R.  S.  §  709,  U.  S.  Comp.  Stat.  1901,  p.  575. 

The  usual  practice  of  the  Supreme  Court  is  to  remand  the  cause  to  the 
State  court  for  further  proceedings  in  conformity  to  the  opinion  of  the 
court.18  Where  however  the  cause  has  been  remanded  once  before  and  the 
State  court  refuses  to  carry  the  mandate  into  effect,  the  Supreme  Court  on 

sAnte,   §   1890.  "Greene  v.  United  Shoe,  etc.  Co. 

9See  Ballew  v.  United  States,  160    124   Fed.   961,   60  C.   C.   A.   93,  and 
U.  S.  200,  40  L.  ed.  395,  16  Sup.  Ct.   cases  cited. 
Rep.  263.  13 Ante,   §  841. 

"United  States  v.  Eaton,  169  U.       uPost.  §  2120. 
S.  331,  42  L.  ed.  767,  18  Sup.  Ct.  Rep.        16 Ante,  §  38. 
374.  isMaguire  v.   Tyler,   8  Wall.  658, 

nBallew  v.  United  States,  160  U.   19  L.  ed.  322. 
S.  200,  40  L.  ed.  395,  16  Sup.  a.  Rep. 
263. 
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second  appeal  or  writ  of  error  may  proceed  to  a  final  decision  and  award 
execution  to  the  prevailing  party.  1 9 

§  2121.     Supreme  Court  to  remand  to  proper  circuit  or  district 
court. 

Whenever  on  appeal  or  writ  of  error,  or  otherwise,  a  case  comirjg 
directly  from  the  district  court  or  existing  circuit  court  shall  be 
reviewed  and  determined  in  the  Supreme  Court,  the  cause  shall 
be  remanded  to  the  proper  district  or  circuit  court  for  further  pro- 
ceedings, to  be  taken  in  pursuance  of  such  determination .  And 
whenever  on  appeal  or  writ  of  error  or  otherwise,  a  case  coming  from 
a  circuit  court  of  appeals  shall  be  reviewed  and  determined  in  the 
Supreme  Court,  the  cause  shall  be  remanded  by  the  Supreme  Court 
to  the  proper  district  or  circuit  court  for  further  proceedings  in 
pursuance  of  such  determination.1^1"™ 

Post,  part  of  §  10,  act  Mar.  3,  1891,  c.  517,  26  Stat.  829,  TJ.  S.  Comp. 
Stat.  1901,  p.  552. 

[a]     Remand  of  cause — mandate,  construction  and  correction  thereof 

By  the  terms  of  the  above  section  the  cause  is  remanded  after  judgment 
by  the  Supreme  Court  to  the  lower  court  and  no  power  is  given  to  the 
Supreme  Court  to  issue  execution.  The  judgment  of  the  court  is  em- 
bodied in  a  mandate  which  the  court  below  is  bound  to  follow. 2  In  con- 
struing the  mandate  the  lower  court  may  refer  to  the  opinion  of  the 
Supreme  Court,  in  order  to  ascertain  what  was  intended. 3  If  the  man- 
date is  misunderstood  or  misconstrued  the  matter  may  be  carried  to  the 
appellate  court  for  correction  either  by  way  of  new  appeal*  or  upon  ap- 
plication for  mandamus. 5  In  dealing  with  State  tribunals  however  another 
appeal  and  not  mandamus  is  the  proper  remedy.  6  The  appellate  court  has 
power  also  to  recall  a  mandate  which  it  has  issued  in  order  to  correct  an 

isTyler  v.  Maguire,  17  Wall.  290,  4  Stewart  v.  Salamon,  97  U.  S.  362, 

21   L.  ed.  586;   Martin  v.  Hunter,   1  24  L.  ed.  1044;  Cook  v.  Burnley,  11 

Wheat.  354,  4  L.  ed.  109;  Stanley  v.  Wall.  674,  20  L.  ed.  84;  In  re  Blake, 

Sehwalby,   162  U.   S.  281,  40  L.   ed.  175  U.  S.  117,  44  L.  ed.  95,  20  Sup. 

969,  16  Sup.  Ct.  Rep.  754.  Ct.  Rep.  42. 

2Railroad  v.  Soutter,  2  Wall.  520,  5Perkins   v.    Fourniquet,    14   How. 

17  L.  ed.   900;   Gaines  v.  Rugg,  148  330,  14  L.  ed.  441;   Gaines  v.  Eugg, 

TJ.  S.  239,  37  L.  ed.  432,  13  Sup  Ct.  148  TJ.  S.  238,  37  L.  ed.  432,  13  Sup. 

Rep.  611.     See  ante,  §  2019.  Ct.  Rep.   611;   In  re  Sanford  Forks, 

3In  re  Sanford,  etc.  Co.  160  TJ.  S.  etc.  Co.  160  U.  S.  256,  40  L.  ed._414, 

256,  40  L.  ed.  414,  16  Sup.  Ct.  Rep.  16  Sup.  Ct.  Rep.  291. 

291  ;   West  v.   Brashear,   14  Pet.  54,  sin  re  Blake,  175  U.  S.  118,  44  L. 

10  L.  ed.  3-50.  ed  96,  20  Sup.  Ct.  Rep.  42. 
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erroneous  title  and  description,'  but  this  apparently  must  be  done  during 
the  term  in  which  judgment  was  issued.? 

[b]  Further  proceedings  in  lower  court. 

A  State  court  should  wait  until  mandate  issues  before  proceeding  on  the 
judgment  of  the  Supreme  Court.  But  if  it  does  not  its  action  though  not 
to  be  commended,  is  not  void.'  When  the  mandate  issues  the  lower  court 
should  promptly  obey,  and  treat  the  judgment  as  conclusive.io  The  lower 
court  has  no  discretion  as  to  obeying  the  mandate.*  i  Hence  when  the  judg- 
ment of  the  lower  court  has  been  reversed  or  affirmed  it  cannot  be  rejudged 
after  remand,i2  and  objection  to  the  jurisdiction  of  the  Supreme  Court 
after  remand  comes  too  late.1 3  The  inferior  court  may  however  decide 
any  question  left  open  by  the  mandate  of  the  appellate  court,  and  such  de- 
cision is  reviewable  only  by  a  new  appeal.16  Where  the  lower  court  re- 
fuses to  carry  out  the  mandate  mandamus  is  the  proper  remedy.17  Where 
a  judgment  of  a  State  court  is  reversed  with  directions  to  conform  the 
same  to  the  opinion  of  the  Supreme  Court,  the  manner  of  conforming 
is  for  the  State  court  to  decide." 

[c]  No  authority  to  rehear  or  grant  new  trial. 

Where  the  merits  of  a  case  have  been  once  decided  by  the  Supreme  Court 
on  appeal,  the  circuit  court  has  no  authority  without  express  leave  of  the 
Supreme  Court,  to  grant  a  new  trial  a  rehearing  or  a  review,  or  to 
permit  new  defenses  on  the  merits  to  be  introduced  by  amendment  of  the 
answer.2  But  this  rule  does  not  apply  to  an  action  of  ejectment  where 
the  party  is  entitled,  by  the  laws  of  the  State,  to  a  new  trial  as  of  course 
and  the  court  has  no  discretion.' 

[d]  Second  appeal  or  writ  of  error. 

It  is  a  well  settled  principle  that  the  mandate  is  conclusive  of  all  points 

7Killian  v.  Ebbinghaus,  111  U.  S.  v.  Maquire,   17  Wall.  284.  21  L.  ed. 

799,  28  L.  ed.  593,  4  Sup.  Ct.  Rep.  576. 
698.  t6Ex   parte  Union   Steamboat  Co. 

sLe  More  v.  United  States,  131  U.  178  U.  S.  319,  44  L.  ed.  1085,  20  Sup. 

S.   Ixxxv.    19   L.    ed.    201;    and    see  Ct.  Rep.  904. 

Phips     v.     Sedgwick,     131     U.     S.        i7In  re  City  Nat.  Bank,  153  U.  S. 

cxxxix.  24  L.  ed.  595.  251,  38  L.  ed.  705,  14  Sup.  Ct.  Rep. 

sin  Te  Boardman,  169  U.  S.  44,  42  804;  see  Ex  parte  Steamboat  Co.  178 

L.  ed.  653,  18  Sup.  Ct.  Rep.  291.  U.  S.  319,  44  L.  ed.  1085,  20  Sup.  Ct. 

loin  re  Howard,   9  Wall.   183,   19  Rep.  904;  ante,  §  — . 
L.  ed.  634.  "Davis  v.  Packard,  8  Pet.  324,  8 

uGaines  v.  Rugg,  148  U.   S.  239,  L.  ed  957. 
37  L.  ed.  432,  13  Sup.  Ct.  Rep.  611 ;        2In  re  Potts,  166  U.  S.  267,  41  L. 
Ex  parte  Morris,  9  Wall.  607,  19  L.  ed.  994,  17  Sup.  Ct.  Rep.  520;   Stew- 
ed. 799 ;  see  West  v.  Brashear,  14  Pet.  art  v.  Salamon.  97  U.  S.  362,  24  L. 
54,  10  L.  ed.  350.  ed.    1045;     Southard   v.    Russell,   16 

"Davis  v.  Packard,  8  Pet.  323,  8  How.  570,  14  L.  ed.  1063;  Ex  parte 

L-  ed.  957.  Railroad,  1  Wall.  73,  17  L.  ed.  515. 

isWhyte  v.   Gibbes,   20   How.   542,       38imale  v.  Mitchell,  143  U.  S.  109, 

15  L.  ed.  1016;    Nbonan  v.  Bradley,  36  L.  ed.  90,  12  Sup.  Ct.  Rep.  353. 
12  Wall.   129,  20  L.  ed.  281;    Tyler 
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decided.1*  Hence  if  a  second  writ  of  error  is  sued  out  or  a  second  appeal 
.allowed,  nothing  but  proceedings  subsequent  to  the  mandate  can  be  re- 
viewed, and  inquiry  into  the  merits  01  the  original  judgment  or  decree 
cannot  be  had.  5  Appeal  therefore,  from  the  decree  of  the  inferior  court 
which  is  entered  in  exact  accordance  with  the  mandate  of  the  Supreme 
•Court,  will  be  dismissed  with  costs. 6 

§  2122.     Kemand  after  decision  in  Supreme  Court  on  writ  of  error 
in  capital  cases. 

When  any  such  judgment  [i.  e.,  in  a  capital  case  in  any  court  of 
the  United  States  to  which  a  writ  of  error  from  the  Supreme  Court 
has  been  sued  out]7  shall  be  either  reversed  or  affirmed  the  cause 
shall  be  remanded  to  the  court  froift  whence  it  came  for  further 
proceedings  in  accordance  with  the  decision  of  the  Supreme  Court, 
and  the  court  to  which  such  cause  is  so  remanded  shall  have  power 
to  cause  such  judgment  of  the  Supreme  Court  to  be  carried  into 
■execution. 

Part  of  §  6,  act  Feb.  6,  1889,  c.  113,  25  Stat.  656,  U.  S.  Comp.  Stat. 
1901,  p.  570. 

§  2123.     Remand  by  circuit  court  of  appeals  after  decision. 

Whenever  on  appeal  or  writ  of  error  or  otherwise  a  case  coming 
irom  a  district  or  circuit  court  shall  be  reviewed  and  determined  in 
"the  circuit  court  of  appeals  in  a  case  in  which  the  decision  in  the 
circuit  court  of  appeals  is  final  such  cause  shall  be  remanded  to  the 
«aid  district  or  circuit  court  for  further  proceedings  to  be  there 
"taken  in  pursuance  of  such  determination.^"™ 

Last  part  of  §  10,  act  Mar.  3,  1891,  c.  517,  26  Stat.  829,  U.  S.  Comp.  Stat. 
1901,  p.  552. 

^Illinois  v.  Illinois,  etc.  R.  R.  184  Rep.  121 ;  Wayne  Co.  v.  Kennicott,  94 
U.  S.  91,  46  L.  ed.  446,  22  Sup.  Ct.  U.  S.  498,  24  L.  ed  260;  Roberts  v. 
Rep.  300;  United  States  v.  Camou,  Cooper,  20  How.  467,  15  L.  ed.  969; 
184  U.  S.  574.  46  L.  ed.  696,  22  Sup.  Washington  Bridge  Co.  v.  Stewart, 
•Ct.  Rep.  505;  Sibbald  v.  United  3  How.  413,  11  L.  ed.  658;  Lewis- 
States,  12  Pet.  488,  9  L.  ed.  1168.  berg  Bank  v.  Sheffey,  140  U.  S.  452, 

sUnited  States  v.  Camou,  etc.  R.  35  L.  ed.  493,  11  Sup.  Ct.  Rep.  755. 
R.   184  U.   S.  574,  46  L.  ed.  694,  22       eStewart  v.  Salamon,  97  U.  S.  362, 

Sup.    Ct.    Rep.    505 :    United    States  24  L.  ed.  1044 ;   Humphrey  v.  Baker, 

v.  Indians,  173  U.  S.  472,  43  L.  ed.  103  U.  S.  737,  26  L.  ed.  456;  Mack- 

772,  19  Sup.  Ct.  Rep.  487;  Texas,  etc.  all  v.  Richards,  116  U.  S.  46,  29  L. 

R.  R.  v.  Anderson,  149  U.  S.  242,  37  ed.  558,  6  Sup.  Ct.  Rep.  234;    Aspen 

L.   ed.   717,    13   Sup.    Ct.   Rep.    843;  Min.  Co.  v.  Billings,  150  U.  S.  37,  37 

Thompson  v.  Maxwell,  etc.  R.  Co.  168  L.  ed.  986,   14  Sup.  Ct.  Rep.  4. 
V.  S.  456,  42  L.  ed.  541,  18  Sup.  Ct.       ?Ante,  §   59. 
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[a]     In  general. 

When  the  cause  is  remanded  by  the  circuit  court  of  appeals  the  lower 
court  must  execute  the  mandate  and  has  no  power  to  reverse,  modify  or 
enlarge  it.  9  But  the  latter  court  cannot  be  compelled  when  engaged  in  the 
regular  trial  of  cases  on  a  day  not  a  motion  day,  to  drop  all  business  and 
immediately  grant  »  motion  for  a  judgment  in  accordance  with  a  man- 
date from  the  appellate  court.io  The  circuit  court  of  appeals  has  equitable, 
power  to  reserve  leave  to  the  court  below  to  hear  a  motion  by  a  defeated 
complainant  to  amend  his  pleadings.  Such  power  is  discretionary  however 
and  leave  will  not  be  reserved  where  the  complainant  was  defeated  below 
on  the  merits  and  made  no  application  to  amend  before  the  appeal,  nor 
merely  to  permit  a  continuance  of  the  litigation  where  there  are  no  equities, 
strong  enough  to  justify  it.n 

[t>]    Second  appeal. 

A  new  question  arising  in  the  trial  court  in  proceedings  subsequent  to- 
the  mandate  of  an  appellate  court,  and  not  included  therein  may  be 
the  subject  of  another  appeal  or  writ  of  error.13  But  the  second  writ  of 
error  or  appeal  brings  up  only  subsequent  proceedings  and  does  not  au- 
thorize a  reconsideration  of  any  question  either  of  law  or  fact  that  wa» 
considered  and  determined  on  first  appeal  or  writ  of  error.i* 

§  2124.     Interest  in  Supreme  Court  and  circuit  courts  of  appeal 
on  affirmance  of  judgment  below. 

In  cases  where  a  writ  of  error  is  prosecuted  to  this  court,  and 
the  judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be 
calculated  and  levied,  from  the  date  of  the  judgment  below  until 
the  same  is  paid,  at  the  same  rate  that  similar  judgments  bear  in- 
terest in  the  courts  of  the  State  where  such  judgment  is  rendered. 
Clause  1  of  23rd  Supreme  Court  Rule  promulgated  as  original  Rule 
62,  Dec.  Term,  1851." 

The  first  clause  of  circuit  court  of  appeals  Rule  30,  in  force  in  all  except 
the  first  and  seventh  circuits  is  the  same  as  the  above  rule  except  that 
it  reads  "in  this  court"  instead  of  "to  this  court,"  "State  or  Territory" 
instead  of  "State,"  and  "was  rendered"  instead  of  "is  rendered."  The  sani6 
changes  exist  in  clause  1  of  Rule  30  of  the  first  circuit,  except  that  the 
phrase  "or  territory"  is  omitted.  In  the  seventh  circuit  the  above  pro- 
vision, with  the  changes  above  noted,  is  subdivided  in  the  first  clause  of 
Rule  28. 

sBissell,  etc.  Co.  v.  Goshen,  etc.  Co.  v.  Watertown,  68  Fed.  859,  16  C.  C. 

72  Fed.  545,  19  C.  C.  A.  25.  A.  37. 

loin  re  Hall,  167  V.  S.  38,  42  L.        KMathews  v.  Columbia  Nat.  Bank, 

ed.  69,  17  Sup.  Ct.  Rep.  723.  100  Fed.  393,  40  C.  C.  A.  444;  Balch 

uPost  v.  Beacon,  etc.  Co.  89  Fed.  v.  Haas,  73  Fed.  974,  20  C.  C.  A.  151; 

0,  32  C.  C.  A.  151.  see  also  ante,  §  2121  and  note. 

i3Laidlaw    v.   Navigation    Co.    81        1713  How.  v. 
Fed.   876,  26  C.  C.   A.  665;  Metcalf 
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Prior  to  the  adoption  of  the  above  rule  the  rate  of  interest  was  six  per 
cent.  19  The  object  in  making  the  change  was  to  put  suitors  in  the  Fed- 
eral courts  on  the  same  footing  with  suitors  in  the  State  courts  in  like 
cases. 20  Hence  the  present  rate  of  interest  is  the  amount  allowed  in  the 
particular  State  in  which  judgment  is  rendered.!  If  no  such  rate  is  fixed 
&  reasonable  rate  will  be  allowed. 

§  2125.     Damages  allowed  on  frivolous  writ  of  error. 

In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on 
the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been 
sued  out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per 
cent,  in  addition  to  interest,  shall  be  awarded  upon  the  amount  of 
the  judgment. 

Clause  2,  Rule  23,  Supreme  Court  as  amended  May  1,  1871,4  cl.  2,  Rule 
28,  7th  circuit  and  clause  2,  Rule  30,  in  all  other  circuits. 

A  practice  similar  to  that  set  forth  in  the  above  rule  had  long  been  fol- 
lowed by  the  Supreme  Court.  6  But  prior  to  the  adoption  of  this  rule  as 
amended,  the  question  of  damages  was  not  considered  as  distinct  from  that 
of  interest  and  under  the  early  practice  interest  was  computed  as  part  of 
the  dam  ages.  6  Under  the  above  rule  however  the  damages  and  interest 
may  both  be  given.  7  While  ten  per  cent  is  mentioned  as  the  amount  of 
damages  there  is  no  legal  right  given  either  by  the  rule  or  by  statute 
whereby  the  parties  may  claim  that  amount,  or  in  fact  any  damages  at 
all,  and  the  rule  has  been  construed  as  fixing  the  amount  beyond  which 
the  court  cannot  go,  but  leaving  it  to  the  discretion  of  the  court  whether 
or  not  any  damages  at  all  shall  be  given.  8 

Ten  per  cent  damages  with  interest  has  been  allowed  in  many  cases  in 
accordance  with  the  rule.9  The  writ  of  error  has  been  regarded  as  friv- 
olous where  no  question  has  been  raised  for  the  courts  consideration,!  °  or 
where  the  law  as  settled  by  precedent  has  been  diregarded.n     But  where 

isSneed  v.   Wister,  8  Wheat.  690,       «West  Wisconsin  Ry.  v.  Foley,  94 
5  L.  ed.  717;  Mitchell  v.  Harmony,  13    U.  S.  103,  24  L.  ed.  71. 
How.  116,  14  L.  ed.  76.  sHennessy    v.    Sheldon,    12    Wall. 

2  0Hemmenway  v.  Fisher,  20  How.  440,  20  L.  ed.  446;  Insurance  Co.  v. 
259,  15  L.  ed.  799.  Huchbergers,  12  Wall.  166,  20  L.  ed. 

i  Perkins  v.  Foumiquei,  14  How.  365;  Gregory,  etc.  Mining  Co.  v. 
328,  14  L.  ed.  441;  Railroad  Co.  v.  Starr,  141  U.  S.  227,  35  L.  ed.  715, 
Turrill,  101  U.  S.  836,  25  L.  ed.  1009;  11  Sup.  Ct.  Rep.  914;  Texas,  etc.  Ry. 
Hemmenway  v.  Fisher,  20  How.  259,  v.  Volk.  151  TJ.  S.  79,  38  L.  ed.  78, 
15  L.  ed.  799.  14  Sup.  Ct.  Rep.  239;   Chicago,  etc. 

411  Wall.  10.  R.  v.   Bomberger,    130   Fed.    884.   65 

BSee  original  rules  17  and  18,  pro-    C.  C.  A.  64. 
mitigated  Feb.  term  1803,  1  Oranoh,        io Jenkins    v.     Banning,    23    How. 
xviii.  457,  16  L.  ed.  581 ;  Kilbourne  v.  Sav. 

« See  West  Wisconsin  Ry.  v.  Foley,  ings  Inst.  22  How.  503,  16  L.  ed.  370. 
94  U.  S.  101,  24  L.  ed.  71.  uPennywit  v.  Eaton,  15  Wall.  382, 

7Idem.  21  L.  ed.  114. 
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the  writ  was  apparently  prosecuted  in  good  faith  damages  will  be  re- 
fused.! 2  Interest  does  not  run  on  the  damages  but  merely  on  the  judg- 
ment.i  3 

§  2126.  —  when  same  rule  applies  to  equity  appeals. 

The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  in  equity,  unless  otherwise  ordered  by  the  court. 

Clause  3,  Rule  23,  promulgated  as  part  of  original  rule  62,  Dec,  Term, 

1851,15  and  el.  3,  C.  C.  A.  Rule  28,  7th  circuit  and  C.  C.  A.  Rule  30, 

in  all  other  circuits. 

The  Supreme  Court  may  adjudge  damages  for  delay  on  appeals  as  well 

as  on  error  and  this  power  is  not  confined  to  money  judgments.is    The 

court  is  the  sole  judge  of  the  propriety  of  allowing  damages  on  appeal.17 

§  2127.  — damages  and  interest  in  admiralty  appeals. 

In  cases  in  admiralty,  damages  and  interest  may  be  allowed  if 
specially  directed  by  the  court. 

Clause  4,  Supreme  Court  Rule  23,  as  amended  March  10,  1890,1  s  and 
clause  4  C.  C.  A.  Rule  28,  7th  Circuit  and  of  C.  C.  A.  Rule  30,  in 
all  other  circuits. 

Admiralty  appeals  to  the  Supreme  Court  are  limited  by  the  judiciary 
act  of  189119  to  direct  appeals  in  cases  of  prize.  Admiralty  Rule  192» 
of  the  circuit  court  of  appeals  for  the  second  circuit  includes  the  above  rule 
as  one  of  those  applicable  in  admiralty  cases  in  that  circuit. 

§  2128.  —  foregoing  provisions  apply  to  review  under  act  of  1891. 

The  provisions  of  Eule  23  .  .  .  of  this  court,  in  regard  to 
interest3  .  .  .  shall  apply  to  writs  of  error  and  appeals  and 
reviews  under  the  provisions  of  sections  5  and  6*  of  the  said  act  [i. 
e.,  act  of  1891] . 

Thirty-eighth  Supreme  Court  Rule,  promulgated  May  11,  1891.5 

§  2129.     Petition  for  rehearing,  what  to  contain. 

A  petition  for  rehearing  after  judgment  can  be  presented  only 
at  the  term  at  which  judgment  is  entered,  unless  by  special  leave 
granted  during  the  term;  and  must  be  printed  and  briefly  and 

i2McKee  v.  Rains,  10  Wall.  26,  19  18133  U.  S.  711. 

L.  ed.  861.  19  Ante,   §  42. 

13 Jennings  v.  The  Perseverance,  3  aoSee  ante,   §   1934  also  appendix. 

Dall.  338,  1  L.  ed.  626.  3Applies    also   to    costs   and   fees. 

1513  How.  v.  See  ante.  §  1847. 

i«Cibbs    v.     Diekma,     131    U.    S.  4  Ante,'  §§  39,  42. 

clxxxvi,  26  L.  ed.  176.  5139  U.  S.  707. 

i?Boyce  v.  Grundy,  9  Pet.  275,  9 
L.  ed.  127. 
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distinctly  state  its  grounds,  and  be  supported  by  certificate  of  coun- 
sel ;  and  will  not  be  granted,  or  permitted  to  be  argued,  unless  a  jus- 
tice who  concurred  in  the  judgment  desires  it,  and  a  majority  of 
the  court  so  determines. 
Rule  30,  Supreme  Court. 

A  rehearing  will  not  be  granted  except  at  the  desire  of  a  member  of 
the  court,  and  on  consent  of  the  majority; 8  hence  equal  division  of  the 
court  on  motion  for  rehearing  is  in  effect  a  denial  thereof.  9  The  court 
may  of  its  own  motion  order  a  rehearing.io  If  this  is  not  done  it  is 
proper  for  the  counsel  to  submit  without  argument  a  brief  petition  properly 
certified  embodying  the  points  thought  important.!!  If  upon  sueh  peti- 
tion any  judge  who  concurred  in  the  decision  thinks  it  proper  to  move 
for  a  rehearing  the  motion  will  be  considered.  If  not,  so  moved  the  re- 
hearing will  be  denied  as  of  course.!  2  The  petition  must  be  presented 
during  the  term  at  which  judgment  was  entered,  and  if  this  is  not  done 
it  will  not  be  considered,  in  the  absence  of  special  leave  granted  during  the 
term.  13 

A  strong  case  for  a  rehearing  is  presented  where  the  record  on  appeal 
is  imperfect  on  account  of  the  omission  of  material  evidence,  but  through 
no  fault  of  the  appellee.! *  The  fact  that  »  case  is  one  of  importance  has 
been  held  no  ground  for  a  rehearing.!  s  Nor  will  a  rehearing  be  granted 
because  the  court  misquoted  testimony  in  its  opinion,  the  result  not 
being  effected  thereby,1 6  nor,  on  appeal,  on  the  grounds  of  newly  dis- 
covered evidence.!  t 

§  2130.  — rule  in  circuit  courts  of  appeal. 

In  the  2nd,  3rd,  4th  and  8th  circuits  the  rule  is  exactly  the  same 
as  the  foregoing  Supreme  Court  rule.20     The  rules  in  the  other 
circuits  appear  in  the  note.[a]"[e] 
Author's  section. 

[a]      In  first  circuit. 
"A  petition  for  rehearing  after  judgment  may  be  filed  at  the  term  at 

sAmbler  v.  Whipple,  23  Wall.  282,  131  U.  S.  390,  33  L.  ed.  201,  9  Sup. 
23  L.  ed.  127.  Ct.  Rep.  793. 

sCarmichael   v.   Eberle,   177   U.   S.       "Ambler  v.  Whipple,  23  Wall.  278, 
66,  44  L.  ed.  673,  20  Sup.  Ct.  Rep.   23  L.  ed.  127. 
571.  !5Camfield    v.    United    States,    67 

loBrown  v.   Aspden,    14   How.   25,   Fed.  17,  14  C.  C.  A.  228. 
14  L.  ed.  311.  i6Torrent  v.  Lumber  Co.  32  Fed. 

liHinds    v.   Keith,   57    Fed.    10,   6   229. 
C.  C    4.   231.  "Maxwell   Land  Grant   Case,   122 

izpublic  Schools  v.  Walker,  9  U.  S.  365,  30  L.  ed.  1211,  7  Sup.  Ct. 
Wall.  604,  19  L.  ed.  651.  Rep.  1271,  see  also  The  Iron  Chief, 

isBushnell  v.  Crooke,  etc.  Co.  150   63  Fed.  294,  11  C.  C.  A.  196. 
U.  S.  83,  37  L.  ed.  1007,  14  Sup.  Ct.       2  0See   C.   C.  A.  Rule  29  in  those 
Rep.  22;  see  also  Williams  v.  Conger,  circuits. 
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which  the  judgment  is  entered  and  within  one  calendar  month  after  such 
entry,  and  not  later,  unless  by  leave  granted  during  the  term.  It  must 
be  in  print  in  the  form  and  syle  required  by  Rule  26,  and  it  must  briefly 
and  distinctly  state  its  grounds,  and  be  supported  by  a  certificate  of  counsel. 
It  will  not  be  granted,  or  permitted  to  be  argued,  unless  a  judge  who  con- 
curred in  the  judgment,  desires  it  and  a  majority  of  the  court  so  deter- 
mines. Provided,  whenever  a  judgment  is  entered  within  less  than  a 
month  before  the  term  adjourns,  the  petition  may  be  filed  within  a  month 
after  entry  of  judgment,  and  with  the  same  effect  after  the  term  as  though 
filed  before  the  adjournment."! 

[b]  In  the  fifth  circuit. 

"A  petition  for  a,  rehearing  after  judgment  can  be  presented  only  during 
the  term  at  which  judgment  is  entered,  and  within  twenty  days  after  such 
entry,  unless  by  special  leave  granted  by  the  court,  and  must  be  printed 
and  briefly  and  distinctly  state  its  grounds  without  argument,  and  be 
supported  by  a  certificate  of  counsel;  and  will  not  be  granted  or  permitted 
to  be  argued  unless  a  judge  who  concurred  in  the  judgment  desires  it,  and 
a  majority  of  the  court  so  determines."3 

[c]  In  the  sixth  circuit. 

"A  petition  for  rehearing  after  judgment  can  be  presented  only  withm 
thirty  days  after  such  judgment,  and  not  later,  unless  by  special  leave 
granted  during  such  thirty  days;  and  must  be  printed,  and  briefly  and 
succintly  state  its  grounds,  and  be  supported  by  certificate  of  counsel; 
and  will  not  be  granted  or  permitted  to  be  argued  unless  a  judge  who  con- 
curred in  the  judgment  desires  it,  and  a  majority  of  the  court  so  deter- 
mines.'^ 

[d]  In  the  seventh  circuit. 

"A  petition  for  rehearing  must  be  filed  within  thirty  days  after  entry 
of  judgment  or  decree  or  after  filing  of  the  opinion,  shall  be  in  print,  and 
be  served  forthwith  by  copy  upon  the  opposing  party,  who,  within  twenty 
days  from  such  service,  may  file  a  printed  answer;  and  the  petition  shall 
be  determined  without  oral  arguments,  unless  otherwise  ordered.  If  a 
petition  be  not  filed  within  the  time  allowed,  and  upon  the  overruling  of 
a  petition,  the  clerk  shall,  without  special  order,  issue  the  mandate  of 
the  court  to  the  court  below.  Twenty  copies  of  such  petition  or  answer 
shall  be  filed  with  the  clerk  of  this  court."? 

[e]  In  the  ninth  circuit. 

"A  petition  for  rehearing  may  be  presented  within  fifteen  days  after 
judgment    It  must  be  printed,  and  briefly  and  distinctly  state  its  grounds, 

iRule  29  C.  C.  A.  1st  circuit  as  5Rule  29  C.  C.  A.  6th  circuit  as 
amended  Oct.  4,  1898.  amended  June  22,  1893. 

3Rule  29  0.  C.  A.  5th  circuit  as        7Rule  27   C.   C.   A.  7th  circuit  as 
amended  Jan.  12,  1905,  see  133  Fed.    amended  Feb.  10,  1899. 
iv. 
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and  be  supported  by  certificate  of  counsel  that  in  his  judgment  it  is  well 
founded,  and  that  it  is  not  interposed  for  delay.  Twenty  printed  copies 
must  be  filed  with  the  clerk  of  this  court."  9 

§  2131.     Mandate  in  cases  of  dismissal  in  Supreme  Court. 

In  all  eases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  bo 
the  duty  of  the  clerk  to  issue  a  mandate,  or  other  proper  process, 
in  the  nature  of  a  procedendo,  to  the  court  below,  for  the  purpose 
of  informing  such  court  of  the  proceedings  in  this  court,  so  that 
further  proceedings  may  be  had  in  such  court  as  to  law  and  justice 
may  appertain. 

Clause  5  of  24th  Supreme  Court  Ruje,  promulgated  as  Rule  49,  Jan. 
Term,  1838.10 

The  authorities  respecting  mandate  are  referred  to  under  another  Code 
section.ii 

§  2132.  —  when  mandate  from  Supreme  Court  to  issue. 

Mandates  shall  issue  as  of  course  after  the  expiration  of  thirty 
days  from  the  day  the  judgment  or  decree  is  entered,  unless  the 
time  is  enlarged  by  order  of  the  court,  or  of  a  justice  thereof  when 
the  court  is  not  in  session,  but  during  the  term. 

Thirty -ninth  Supreme  Court  Rule,  promulgated  Nov.  25,  1895.12 

A  writ  of  error  having  been  dismissed  for  want  of  jurisdiction,  the  Su- 
preme Court  has  issued  a  mandate  at  once  no  opposition  having  been 
made.  13 

§  2133.    Mandate  on  determination  of  cases  in  circuit  court  of 
appeals. 

In  the  second,  third,  fourth,  seventh  and  eighth  circuits  the  rules 
provide  that  "in  all  cases  finally  determined  in  this  court,  a  man- 
date, or  other  proper  process  in  the  nature  of  a  procedendo,  shall  be 
issued,  on  the  order  of  this  court,  to  the  court  below,  for  the  purpose 
of  informing  such  court  of  the  proceedings  in  this  court,  so  that 
further  proceedings  may  be  had  in  such  court  as  to  law  and  justice 
may  appertain."15     The  rules  in  the  other  circuits  appear  in  the 

SRule  29  C.  C.  A.  9th  circuit.  U.  S.  395,  33  L.  ed.  204,  9  Sup.  Ct. 

1012  Pet.  vii.  Rep.  792. 

"Ante,   §   2121.  l5See  C.  C.  A.  Rule  30  in  7th  cir- 

12159  U.  S.  709.  cuit  C.   C.  A.  Rule  32  in  other  cir- 

i3Pacific  Express  Co.  v.  Malin,  131  cuits. 
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note.[aJ~[d:i     In  the  second  circuit  there  is  also  an  admiralty  rule 
as  to  mandate. [e] 
Author's  section. 

[a]  For  the  first  circuit — when  to  issue. 

"In  every  case  finally  determined,  a.  mandate  or  other  proper  process 
in  the  nature  of  a  procedendo  shall  be  issued  to  the  court  below  for  the 
purpose  of  informing  that  court  of  the  proceedings  in  this  court,  so  that 
further  proceedings  may  be  had  in  the  court  below  as  to  law  and  justice 
may  appertain.  Such  mandate,  or  other  process,  may  issue  at  any  time 
on  the  order  of  the  court;  but  unless  otherwise  ordered,  it  shall  issue  as 
of  course,  after  two  calendar  months  from  the  entry  of  judgment,  unless 
a  petition  for  «.  rehearing  has  been  filed  and  remains  undisposed  of."  16 

[b]  In  the  fifth  circuit — when  to  issue. 

"Mandates  shall  issue  at  any  time  after  twenty-one  days  from  the  date 
of  the  decision,  unless  an  application  for  a  rehearing  has  been  granted  or  is 
pending.  A  copy  of  the  opinion  of  this  court  shall  accompany  the  mandate 
when  a  new  trial  or  further  proceedings  are  to  be  had  in  the  lower  court, 
and  the  charge  for  such  copy  shall  be  taxed  in  the  costs  of  the  case. 
Provided  that  in  all  cases  entitled  to  precedence  in  this  court  under  section 
7  of  the  act  approved  March  3,  1891,  and  amendments  thereto  the  mandate 
or  other  proper  process  shall  issue  after  the  expiration  of  seven  days 
from  the  date  of  the  decision,  unless  otherwise  ordered  by  the  court  or  one 
of  the  judges."i  7 

[c]  In  the  sixth  circuit — when  to  issue — to  be  accompanied  by  opinion. 
"In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  proper 

process  in  the  nature  of  a  procedendo  shall  be  issued,  on  the  order  of  this 
court  to  the  court  below,  for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  appertain. 

"Such  mandate  shall  not  issue  until  time  has  elapsed  for  filing  a  petition 
to  rehear  as  definded  by  Rule  291 8  and  no  mandate  or  other  process  of  pro- 
cedendo shall  issue  when  a  petition  to  rehear  is  pending  unless  specially 
ordered. 

"Every  mandate  shall  be  accompanied  by  a  copy  of  the  opinion  filed  in 
the  cause  in  which  it  is  issued,  and  the  charge  for  the  same  shall  be 
taxed  in  the  costs  of  the  case." 

[d]  In  ninth  circuit — costs  thereof — mandate  when  to  issue. 

"In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  proper 
process  in  the  nature  of  a  procedendo,  at  the  request  of  counsel  for  the  pre- 

i6Rule  32  C.  C.  A.  1st  Circuit  as  1 832nd  Rule  C.  C.  A.  6th  circuit 
amended  Oct.  4,  1898.  as  amended  Oct.  2,  1894. 

1732nd  Rule   C.  C.   A.   5th  circuit 
as  amended  Jan.  12,  1905. 
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railing  party  and  upon  the  payment  of  any  costs  due  in  the  case,  shall  he 
issued,  as  of  course  from  this  court,  to  the  court  below,  for  the  purpose  of 
informing  such  court  of  the  proceedings  in  this  court,  so  that  further 
proceedings  may  be  had  in  such  court  as  to  law  and  justice  may  appertain. 
Such  mandate,  if  not  stayed  by  the  order  of  the  court,  shall  be  issued  on 
the  expiration  of  fifteen  days  from  the  date  of  such  final  determination 
unless  within  said  time  a  petition  for  rehearing  be  filed,  in  which  case  the 
mandate  shall  not  issue  until  after  the  determination  of  such  petition."!  9 

[e]     Mandate  in  admiralty  causes  in  second  circuit. 

"The  decrees  of  this  court  shall  direct  that  a  mandate  issue  to  the 
court  below."20 

§  2134.    Entry  of  decrees  in  second  circuit — bill  of  costs  sub- 
mitted. 

At  the  expiration  of  ten  days  after  a  ease  has  been  decided  the 
order  or  decree  thereon  will  be  entered  by  the  court,  and  the 
clerk  will  thereupon  prepare  and  tax  the  bill  of  costs  and  issue  the 
mandate.  Within  said  ten  days  the  parties  may  file  with  the 
elerk  their  proposed  orders  or  decrees  and  bills  of  costs  with 
proof  of  service  of  the  same  upon  the  opposing  attorney. 

2nd  clause  rule  36,  circuit  court  of  appeals  for  the  second  circuit. 

1932nd  Rule  C.  C.  A.  9th  circuit. 
20Adm.  Rule  xvi.  C.  C.  A.  2nd  cir- 
cuit as  amended  May.  8,  1898. 
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CHAPTER  63. 
BANKRUPTCY  JURISDICTION  AND  PROCEDURE  IN  GENERAL. 

§  2199.     Cross  references. 

§  2200.    Jurisdiction  in  bankruptcy. 

§  2201.    Effect  of  bankruptcy  on  pending  suits — limitation  of  suits  against 
trustee. 

§  2202.    Courts  in  which  trustee  shall  sue. 

§  2203.    Jurisdiction  of  suits   for  recovery  of  property  fraudulently  con- 
veyed, etc. 

§  2204.    Extent   of  circuit  court's  jurisdiction. 

§  2205.    — concurrent  jurisdiction  of  offenses. 

§  2206.     Supreme  Court  to  prescribe  rules,  forms  and  orders. 

§  2207.    Proceedings  to  conform  to  practice  in  equity  or  at  law  as  case 
may  be. 

§  2208.    Prescribed  forms  to  be  followed. 

§  2209.    Designation  of  newspapers  for  publication  of  notices. 

§  2210.     Mode  in  which  time  to  be  computed. 

§  2211.     Oaths   and  affirmations. 

§  2212.    Duties   of  clerk. 

§  2213.    Duty  of  clerks  as  to  indexes  and  certificates. 

§  2214.    Compensation  of  clerks. 

§  2215.    What  covered  thereby. 

§  2216.    Bankruptcy  docket. 

§  2217.     Filing  and  endorsement  of  papers. 

§  2218.    Process — blanks  furnished  referees. 

§  2219.    Conduct  of  proceedings  in  person  or  by  attorney— endorsements, 

service  on  attorney. 
§  2220.    Duty  to  advance  money   or  indemnify  for  expenses — repayment 

out  of  estate. 
§  2221.    — order  as  to  payment  of  fees  after  filing  of  petition. 
§  2222.    Marshal's  fees  in  bankruptcy. 
§  2223.     Marshal  to  return  sworn  accounts  of  actual  and  necessary  ex- 

penses. 
§  2224.    Duty  of  Attorney  General   as   to   bankruptcy   statistics. 
§  2225.    Duty  of  officers  to  transmit  statistics. 
§  2226.    Who  may  become  bankrupts — voluntarily. 
§  2227.    —involuntarily. 
§  2228.    —partnerships. 

§  2229.     Death  or  insanity  of  bankrupt  not  to  abate  proceedings. 
§  2230.     Duties  of  bankrupt. 
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§  2199.     Cross  references. 

In  other  chapters  of  this  code  will  be  found  provisions  relating 
to  the  removal  of  bankrupts  from  one  district  to  another.1  the 
attendance  of  witnesses  outside  the  State2  the  power  of  a  bankruptcy 
court  to  issue  process3  and  punish  for  contempt4  and  provisions 
relating  to  contempts  before  referees.5 
Author's  section. 

§  2200.     Jurisdiction  in  bankruptcy. 

The  courts  of  bankruptcy [a]  as  hereinbefore  defined,  viz.,  the  dis- 
trict courts  of  the  United  State*  in  the  several  States,  the  Supreme 
Court  of  the  District  of  Columbia,  the  district  courts  of  the  several 
Territories,  and  the  United  States  courts  in  the  Indian  Territory 
and  the  District  of  Alaska,  are  hereby  made  courts  of  bankruptcy, 
and  are  hereby  invested,  within  their  respective  territorial  limits 
as  now  established,  or  as  they  may  be  hereafter  changed,  with  such 
jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceedings,  in  vacation  in 
chambers  and  during  their  respective  terms,  as  they  are  now  or 
may  be  hereafter  held,™  to  (1)  adjudge  persons  bankrupt  who 
have  had  their  principal  place  of  business,  resided,  or  had  their  dom- 
icile within  their  respective  territorial  jurisdiction  for  the  preceding 
six  months,  or  the  greater  portion  thereof,  or  who  do  not  have  their 
principal  place  of  business,  reside,  or  have  their  domicile  within  the 
United  States,  but  have  property  within  their  jurisdictions,  or 
who  have  been  adjudged  bankrupts  by  courts  of  competent  juris- 
diction without  the  United  States  and  have  property  within  their 
jurisdictions  ;ltil  (2)  allow  claims,  disallow  claims,  reconsider  al- 
lowed or  disallowed  claims,  and  allow  or  disallow  them  against 
bankrupt  estates;  (3)  appoint  receivers  or  the  marshals,  upon  ap- 
plication of  parties  in  interest,  in  case  the  courts  shall  find  it  ab- 
solutely necessary,  for  the  preservation  of  estates,  to  take  charge  of 
the  property  of  bankrupts  after  the  filing  of  the  petition  and  until 
it  is  dismissed  or  the  trustee  is  qualified;  (4)  arraign,  try,  and  pun- 
ish bankrupts,  officers  and  other  persons,  and  the  agents,  officers, 
members  of  the  board  of  directors  or  trustees,  or  other  similar  eon- 


lAnte,   §  1539.  4Ante,    §    809. 

2Ante,  §  1754.  sAnte,  §  810. 

3Ante,   §  850. 
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trolling  bodies,  of  corporations  for  violation  of  this  act,  in  accord- 
ance with  the  laws  of  procedure  of  the  United  States  now  in  force, 
or  such  as  may  be  hereafter  enacted,  regulating  trials  for  the  alleged 
violation  of  laws  of  the  United  States;  (5)  authorize  the  business 
of  bankrupts  to  be  conducted  for  limited  periods  by  receivers,  the 
marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the  estate ; 
(6)  bring  in  and  substitute  additional  persons  or  parties  in  proceed- 
ings in  bankruptcy  when  necessary  for  the  complete  determination 
of  a  matter  in  controversy;  (7)  cause  the  estates  of  bankrupts  to 
be  collected,  reduced  to  money  and  distributed,  and  determine  con- 
troversies in  relation  thereto,  except  as  herein  otherwise  provided; 
(8)  close  estates,  whenever  it  appears  that  they  have  been  fully  ad- 
ministered, by  approving  the  final  accounts  and  discharging  the 
trustees,  and  reopen  them  whenever  it  appears  they  were  closed  be- 
fore being  fully  administered ;lsl  (9)  confirm  or  reject  compositions 
between  debtors  and  their  creditors,  and  set  aside  compositions  and 
reinstate  the  cases;  (10)  consider  and  confirm,  modify  or  overrule, 
or  return,  with  instructions  for  further  proceedings,  records  and 
findings  certified  to  them  by  referees;  (11)  determine  all  claims  of 
bankrupts  to  their  exemptions  ;[e]  (12)  discharge  or  refuse  to  dis- 
charge bankrupts  and  set  aside  discharges  and  reinstate  the  cases; 

(13)  enforce  obedience  by  bankrupts,  officers,  and  other  persons  to 
all  lawful  orders,  by  fine  or  imprisonment  or  fine  and  imprisonment; 

(14)  extradite  bankrupts  from  their  respective  districts  to  other 
districts;  (15)  make  such  orders,  issue  such  process,  and  enter  such 
judgments  in  addition  to  those  specifically  provided  for  as  may  be 
necessary  for  the  enforcement  of  the  provisions  of  this  act;  (16) 
punish  persons  for  contempts  committed  before  referees;  (17) 
pursuant  to  the  recommendation  of  creditors,  or  when  they  neglect 
to  recommend  the  appointment  of  trustees,  appoint  trustees,  and  up- 
on complaints  of  creditors  remove  trustees  for  cause  upon  hearings 
and  after  notices  to  them;  (18)  tax  costs,  whenever  they  are  allowed 
by  law,  and  render  judgments  therefor  against  the  unsuccessful 
party,  or  the  successful  party  for  cause,  or  in  part  against  each  of 
the  parties,  and  against  estates,  in  proceedings  in  bankruptcy ;  and 
(19)  transfer  cases  to  other  courts  of  bankruptcy. [£]  Nothing  in 
this  section  contained  shall  be  construed  to  deprive  a  court  of  bank- 
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ruptcy  of  any  power  it  would  possesss  were  certain  specific  powers 
not  herein  enumerated. 

§  2  of  act  July  1,  1898,  c.  541,  30  Stat.  545,  U.  S.  Comp.  Stat.  1901, 
p.  3420. 

[a]  Bankruptcy  in  general 

Prior  to  the  present  bankruptcy  act  which  was  passed  in  189810  and 
which  went  into  effect  January  1,  1899,  three  previous  enactments  were 
passed,  the  first  in  1800,n  repealed  in  1803,12  the  second  in  184113  repealed 
in  1843,14  and  the  third  in  186716  repealed  in  1878.16  The  power  to  es- 
tablish such  laws  is  vested  in  Congress  by  the  Constitution  which  authorizes 
that  body  "to  establish  .  .  uniform  laws  on  the  subject  of  bankrupt- 
cies throughout  the  United  States"! 7  and  the  constitutionality  of  the  pres- 
ent act,  as  well  as  the  acts  of  1841  and  1867,  has  been  sustained  by  the 
courts.is  The  effect  of  the  act  is  to  supersede  all  State  bankrupt  or  in- 
solvency laws.19  Thus  it  is  held  that  a  State  law  regulating  voluntary 
assignments  for  the  benefit  of  creditors  is  an  insolvency  law  and  therefore 
suspended.20  But  State  attachment  laws  are  not  abrogated  by  the  act.i 
The  act  is  remedial  and  should  be  interpreted  reasonably  with  a  view  to 
effect  its  object.  2 

[b]  Jurisdiction  of  court. 

The  district  court  has  general  and  exclusive  jurisdiction  as  a  bankruptcy 
court  such  jurisdiction  being  conferred  by  statute. 7  Such  court  is  a  court 
of  equity  "seeking  to  administer  the  law  according  to  its  spirit  and  not 
merely  by  its  letter."  8  It  is  court  of  record,  though  of  limited  juris- 
dictions and  always  open  for  the  transaction  of  business  having  no  sepa- 
rate terms.  io  While  ancillary  proceedings  in  another  district  are  not 
expressly  provided  for  by  the  present  act  or  by  the  prior  bankruptcy 
acts  of  1841  and  1867,n  and  while  the  existence  of  jurisdiction  in 
such  cases  has  been   doubted  or  denied  under  the  present  act,i2   it  has 

loAct  July  1,  1898,  c.  541,  30  Stat.  360;  In  re  Lumber  Co.  137  Fed.  643; 

545.  In  re  Salmon,  143  Fed.  395. 

nAct  April  4,  1800,  2  Stat.  19.  2»In  re  Curtis,  91  Fed.  737;  In  re 

izAct  Dec.  19.  1803,  2  Stat.  248.  Smith,   92   Fed.    135;   but  see   In   re 

i3Act  Aug.   19,   1841,  5  Stat.   440.  Sievers,  91  Fed.  368. 

i^Act  Mar.  3,  1843,  5  Stat.  614.  Hn  re  Ogles,  93  Fed.  426. 

i5Act  Mar.  2,  1867,  14  Stat.  517.  2Norcross  v.  Nathan,  99  Fed.  414. 

isAct  June  7,  1878,  20  Stat.  99.  'In  re  Shoesmith,  135  Fed.  688,  68 

i'U.   S.   Const,   art.    1,   see.   2,   cl.  C.  C.  A.  322. 

4.  sin  re  Kane,  127  Fed.  552,  62  C.  C. 

isHanorar,  etc.  Bank  v.  Moyses,  as  A.  616. 

to  acts  of  1841  and  1867.     See  In  re  sin  re  Columbia,  etc.  Co.  101  Fed. 

Klien,  1  How.  277  note,  Fed.  Cas.  No.  970. 

7,865;  In  re  California,  etc.  R.  Co.  3  i«In  re  Ives,  113  Fed.  911,  51   C. 

Sawv.  240.  Fed.  Cas.  No.  2,315.  C.  A.  541. 

is'ln  re  Macon   Sash,  etc.  Co.   112  uSee  In  re  Benedict,  140  Fed.  57. 

Fed.  329;  In  re  Curtis,  91  Fed.  739;  lain    re    Williams,   120    Fed.    38; 

In   re   Bruss,   etc.   Co.   90   Fed.   651;  Ross,   etc.   Foundry  Co.  v.   Car,   etc. 

In  re   Storck   Lumber   Co.   114   Fed.  Co.  124  Fed.  403;   In  re  Schrom,  97 

1655 


§  2200  [c]  BANKRUPTCY.  [Code  Fed. 

been  sustained  by  the  Supreme  Court,1 3  and  seems  to  be  within  the 
full  equity  powers  conferred  on  bankruptcy  courts.!*  Thus  an  ancil- 
lary receiver  has  been  appointed  by  the  court  of  another  district  in  which 
property  of  bankrupt  is  situated  to  aid  court  of  original  jurisdiction  pend- 
ing selection  of  trustee.1?  So  also  the  court  of  another  district  has  or- 
dered funds  held  by  party  within  its  jurisdiction  to  be  paid  to  receiver  ap- 
pointed by  another  court.1 6  Likewise  it  is  held  that  the  court  of  another 
district  has  ancillary  jurisdiction  to  grant  creditors  application  for  exam- 
ination of  witnesses.1 ' 

[c]  —  to  adjudge  bankrupt. 

Under  this  section  a  party  may  be  adjudged  a,  bankrupt  who  has  had 
his  principal  place  of  business,  resided  or  had  his  domicile  within  the 
court's  jurisdiction  for  the  greater  portion  of  the  preceding  six  months.1  So 
if  party  is  not  a  resident  he  may  be  declared  a  bankrupt  in  the  district 
where  he  has  his  principal  place  of  business  2  and  if  a  corporation  where  its 
assets  and  manufacturing  plant  are  3  or  if  it  has  ceased  manufacturing,  at 
the  place  where  its  executive  and  banking  business  is  conducted.*  "Resi- 
dence" does  not  include  so  much  as  "domicile"  which  requires  an  intention 
to  remain?  but  it  must  be  bona  fide  and  not  merely  for  the  purpose  of 
filing  bankruptcy  petition.?  The  burden  of  showing  a  change  of  domicile 
is  on  him  who  asserts  it.'  Where  a  corporation  has  its  domicile  in  one 
district  and  its  principal  place  of  business  in  another,  the  courts  of  both 
have  concurrent  jurisdiction^  If  a  .corporation  has  its  principal  place 
of  business  in  the  district  for  the  required  time  the  court  has  jurisdiction 
although  no  certificate  for  doing  business  has  been  obtained.s 

[d]  —  to  appoint  receivers — to  collect  and  distribute  assets. 

The  court  may  appoint  a  receiver  at  its  discretion  when  necessary  to 
preserve  an  estate1?  and  such  appointment  is  not  reviewable  by  manda- 
mus.1? Since  State  insolvency  laws  were  suspended  by  the  Bankruptcy 
act,1'  the  court  is  held  to  have  jurisdiction  of  motion  to  appoint  a  receiver 

Fed.     760,    under    earlier    acts,    see  3Dressel  v.    Lumber    Co.   107    Fed. 

Markson  v.  Heaney,  1  Dill.  497,  Fed.  255.    See  also  Tiffany  v.  Milk  Co.  141 

Cas.  No.  9,098;   In  re  Richardson,  2  Fed.  444. 

Ben.  517,  Fed.  Cas.  No.  11,774.  4In    re   Marine,   etc.    Co.    91    Fed. 

i3Lath!rop  v.  Drake,  91  TJ.  S.  518,  630. 

23  L.  ed.  414,  and  see  also  Sherman  ?In  Te  Williams,  99  Fed.  544. 

v.  Bingham,  3  Cliff.  552,  Fed.  Cas.  No.  ?In  re  Garneau,   127  Fed.   679,  62 

12,762;   In  re  Sutter,  131  Fed.  654;  C.  C.  A.  403. 

In  re  Peiser,  115  Fed.  199.  'In  re  Scott,  111  Fed.  144. 

i^See  In  re  Benedict,  140  Fed.  55.  ?In  re  Button  Co.  137  Fed.  668. 

iBIdem.  9  In   re  Duplex,   etc.   Co.   142   Fed. 

i6In  re  Peiser,  115  Fed.  199.  906. 

I7ln  Te  Sutter,  131   Fed.  654.  ^See  In  re  Francis,  136  Fed.  912. 

iln  re  Garneau,  127  Fed.  678,  62  C.  1?Edenburg,  etc.  Co.  v.  Humphrevs, 

C.  A.  403.  134  Fed.  839,  —  C.  C.  A.  — . 

2In  re  Brice,   93   Fed.  942;   In  re  "Supra,  note.[aj. 
Mackey,  110  Fed.  355. 
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although  bankruptcy  proceedings  were  begun  in  State  court.is  An  assignee 
under  general  assignment  is  not  ineligible  for  the  office."  While  the 
receiver  cannot  exercise  the  general  powers  of  a  trustee  20  being  only  cus- 
todian of  the  property,  he  may  protect  the  property  though  not  authorized 
to  do  so.i  But  he  cannot  take  property  held  adversely  by  third  parties  2 
Nor  can  he  act  in  his  official  capacity  outside  of  the  district.  3 

The  assets  of  a  bankrupt  in  custody  of  bankruptcy  court  are  distributable 
only  under  the  order  of  the  court,  hence  cannot  be  levied  on  by  sheriff  on 
judgment  against  trustee.'  The  words  of  clause  7  above,  "except  as  herein 
otherwise  provided"  refer  to  the  provisions  of  section  23  of  the  bankruptcy 
act,8  limiting  the  jurisdiction  of  bankruptcy  courts.9  The  court  cannot 
administer  property  in  hands  of  State  receiver  appointed  more  than  four 
months  prior  to  the  filing  of  the  petition.io 

[e] — to  close  estates,  modify  or  confirm  referees  findings  and  determine 
exemptions. 
It  is  the  duty  of  the  court  to  close  the  estate  as  soon  as  practicable.!  5 
The  proceedings  may  however  be  reopened  in  order  to  administer  new 
assets."  The  petition  to  reopen  need  not  be  of  formal  character,  but 
must  show  that  there  are  some  unadministered  assets. it  The  court  may 
review  the  referees  findings  and  orders  but  a  petition  therefor  is  required.1 8 
And  the  referee  cannot  of  his  own  motion  certify  a  question  to  the  court, 
not  raised  by  the  parties.  1 9  The  referees  findings  will  not  be  reversed 
unless  clearly  against  the  weight  of  evidence.20  The  court  has  jurisdiction 
to  determine  the  bankrupts  right  to  exemptions,!  and  this  without  limita- 
tion as  to  time.2  The  right  to  exemptions  is  governed  by  State  laws* 
which  will  be  liberally  construed.* 

"In  re  Bouss,  etc.  Co.  90  Fed.  651.  isGen'l  Order  No.  27,  post,  §  2343; 

"In  re  Btheredge  Furniture  Co.  92  see  also  In  re  Russell,  105  Fed.  501; 

Fed.  329.  In  re  Smith,  93  Fed.  791. 

20In  re  Kleinhans,   113  Fed.   109;  "In  re  Reukauff  etc.  Co.  135  Fed. 

Booneville,  etc.  Bank  v.  Blakey,  107  251. 

Fed.  891,  47  C.  C.  A.  43.  2»In  re  Covington,  110  Fed.  143;  In 

iSee  in  re  Kolin,  134  Fed.  557,  67  re  Lafleche,  109  Fed.  307;  In  re  Cole, 

C.  C.  A.  481.  135  Fed.  439;  In  re  Shults,  135  Fed. 

2In  re  Kolin,  134  Fed.  558,  67  C.  C.  623;  In  re  Romine,  138  Fed.  837;  as 

A,  481.  to   transmission  of  records  to  court 

3  In  re  Benedict,  140  Fed.  55.  see  post,  §  2336. 

'In   re  Neely,   108   Fed.   371.  *In  re  Lucius,  124  Fed.  455;   Mc- 

sPost,  §  2202,  2204.  Gahan,   v.   Anderson,   113    Fed.    115, 

sBryan   v.   Bernheimer,   181   U.   S.  51  C.  C.  A.  92. 

194,  45  L.  ed.  818,  21   Sup.  Ct.  Rep.  2ln  re  White,  103  Fed.  774. 

557.  3Lipman   v.    Stein,    134   Fed.    235, 

loin   re   Heckman,    140    Fed.    859,  67   C.  C.  A.   17;   In  re  Wunder,  133 

(C.  C.  A.))  and  cases  cited.  Fed.  821. 

"In  re  Stein,  94  Fed.   125.  «In  re  Kane,  127  Fed.  552,  62  C.  C. 

"In  re  Shaffer,  104  Fed.  982.  A,  616. 

"In  re  Newton,  107  Fed.  429,  46 
C.  C.  A.  399. 
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[f ]  —  to  make  and  enforce  orders. 

The  court  has  jurisdiction  to  order  the  bankrupt  to  deliver  up  assets 
in  his  possessions  also  to  issue  injunctions  to  protect  or  preserve  assets" 
to  restrain  suits  against  the  trustee,!  l  and  to  issue  an  order  in  the  nature 
of  a  writ  of  ne  exeat  against  the  bankrupt.!  2  Since  in  bankruptcy  pro- 
ceedings the  Federal  courts  are  not  forbidden  to  enjoin  State  courts! 3  in- 
junctions have  issued  restraining  replevin  suits  in  such  courts!  4  also  eject- 
ment suits  brought  against  bankrupt  and  receiver!  5  and  proceedings  in 
State  courts  supplementary  to  execution.!  6  Orders  made  by  the  court 
may  be  vacated,  regardless  of  the  terms  of  court  elapsed,  where  rights 
vested  thereunder  will  not  be  disturbed."  The  court  may  fine  or  imprison 
a  bankrupt  failing  to  comply  with  its  orders  to  surrender  assets,"  and 
such  imprisonment  is  not  imprisonment  for  debt. 20  But  before  com- 
mitting him,  the  court  should  be  satisfied  as  to  his  ability  to  comply  with 
the  order.!  It  cannot  lawfully  commit  him  for  failing  to  deliver  assets 
not  in  his  possession,  since  such   would  be   an   imprisonment   for   debt.2 

§  2201.  Effect  of  bankruptcy  on  pending  suits — limitation  of 
suits  against  trustee. 
Suits  by  and  against  Bankrupts. — a.  A  suit  which  is  founded 
upon  a  claim  from  which  a  discharge  would  be  a  release,  and  which 
is  pending  against  a  person  at  the  time  of  the  filing  of  a  petition 
against  him,  shall  be  stayed  until  after  an  adjudication  or  the  dis- 
missal of  the  petition ;  if  such  person  is  adjudged  a  bankrupt,  such 
action  may  be  further  stayed  until  twelve  months  after  the  date  of 
such  adjudication,  or,  if  within  that  time  such  person  applies  for  a 
discharge,  then  until  the  question  of  Such  discharge  is  determined. 

b.  The  court  may  order  the  trustee  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bankrupt. 

c.  A  trustees  may,  with  the  approval  of  the  court,  be  permitted  to 
prosecute  as  trustees  any  suit  commenced  by  the  bankrupt  prior  to 
the  adjudication,  with  like  force  and  effect  as  though  it  had  been 
commenced  by  him. 

sMueller  v.  Nugent,  184  XJ.  S.  14,  lTIn  re  Ives,  113  Fed.  913,  51  C.  C. 

46  L.  ed.  411,  22  Sup.  Ct.  Rep.  269;  A.  541. 

In  re  De  Gattardi,  114  Fed.  328.  "In  re  Wilson,  116  Fed.  419;  In 

loRumsey  etc.  Co.  v.  Novelty  Mfg.  re  De  Gottardi,  114  Fed.  328. 

Co.  99  Fed.  699.  2oSee  In  re  Schlesinger,  102  Fed. 

iiln  re  Gutman,  114  Fed.  1009.  117,  42  C.  C.  A.  207;  see  also  Ripon, 

izin  re  Lipke,  98  Fed.  971.  etc.  Works  v.  Schreiber,  101  Fed.  810. 

13 Ante,  §  — .  As  to  contempts  before  referee,  see 

i«In  re  Russell,  101  Fed.  248,  41  C.  post,   §   2335. 

C.  A.  323.  iSee   Boyd  v.   Glucklich,  116  Fed. 

iBln  re  Chambers,  etc.  Co.  98  Fed.  131,  53  C.  C.  A.  451. 

865.  2ldem. 

"In  re  Kletchka,  92  Fed.  901. 
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d.  Suits  shall  not  be  brought  by  or  against  a  trustee  of  a  bankrupt 
estate  subsequent  to  two  years  after  the  estate  has  been  closed. 

§  11  of  act  July  1,  1898,  c.  641,  30  Stat.  549,  U.  S.  Comp.  Stat.  1901, 
p.  3426. 

This  section  of  the  act  applies  to  both  voluntary  and  involuntary  pro- 
ceedings in  bankruptcy.^  As  to  stays  of  suits  against  bankrupts,  the  dis- 
chargeability of  the  debt  seems  the  basis  of  the  right  to  the  stay,'  and 
the  suit  must  be  pending.  8  So  it  is  held  that  a  suit  against  the  bankrupt 
for  defrauding  plaintiff  out  of  real  estate  by  false  representations  will 
not  be  stayed,9  since  a  judgment  if  obtained  would  not  be  dischargeable.!" 
Likewise  a  stay  of  proceedings  commenced  by  wife  of  bankrupt  to  ob- 
tain overdue  alimony,  was  denied  on  the  ground  that  such  debt  would  not 
be  released  by  the  discharge.il  Such  a  debt  however  would  seem  dis- 
chargeable and  it  has  been  so  held,  and  a  stay  has  been  granted  in  such 
case.i  2  After  adjudication  the  right  to  order  a  stay  is  discretionary  with 
the  court.13  Hence  a  stay  of  »  suit,  the  judgment  in  which  is  not  en- 
forceable against  the  bankrupt,  need  not  be  granted  merely  because  the 
judgment  may  result  in  a  diminution  of  the  estate.i*  The  courts  discre- 
tion will  not  be  interfered  with  on  appeal  unless  it  has  been  abused.is  In 
one  case  it  has  been  held  that  the  application  for  the  stay  should  be  made 
to  the  State  court.is  But  it  is  usually  made  to  the  court  of  bankruptcy" 
which  may  hear  and  decide  the  question  or  refer  the  application  to  the 
referee  to  report  the  facts. is  While  this  section  allows  a  stay  of  a  pending 
suit,  it  does  not  apply  where  the  State  court  has  acquired  jurisdiction  over 
the  property  of  the  bankrupt  on  attachment  prior  to  the  bankruptcy 
petition."  A  discharge  having  been  granted  the  stay  should  ordinarily 
be  vacated  as  a  matter  of  course  on  application  of  the  creditor.2  0 

Under  the  above  provision  the  court  may  order  the  trustee  to  appear 
and  defend  any  pending  suit  against  the  bankrupt  and  when  he  does 
so  he  is  bound  by  the  judgment.  *  The  trustee  may  also  be  allowed  to 
prosecute   suits,  but  only  those  in   which   the   estate   is   concerned.  5     He 

6ln  re  Richards,  96  Fed.  935,  37  C.  "In  re  Lesser,  99  Fed.  913,  40  C. 

C.  A.  634.  C.  A.  177. 

Tin  re  Katz,  1  Am.  B.  R.  19;  by  §  Kin  re  Franklin,  106  Fed.  666. 

17  of  the  Bankruptcy  act  a  discharge  "In  re  Lesser,  99  Fed.  913,  40  C.  C. 

in  bankruptcy  is  a  release  from  all  A.  177. 

provable    debts    except    certain    ones  "In  re  Geister,  97  Fed.  322. 

therein  enumerated.     As  to  what  are  i7See,  In  re  Bolmger,  1  N.  B.  N. 

provable  debts,  see   §  63   of  the  act  254;  In  re  Klein,  97  Fed.  31. 

printed   in   appendix  II.  "Post,  §  2340. 

sin  re  Claiborne,  109  Fed.  74.  "See   In   re  Shoemaker,   112   Fed. 

»In  re  Cole,  106  Fed.  837.  648;  see  also  Pickens    v.    Dent,    106 

io §  17  (2)  Bankruptcy  Act.  Fed.  653;  45    C.    C.    A.    522;    In   re 

llln  re  Shepard,  97  Fed.  187.  Knight,  125  Fed.  42,  43. 

I21n  re  Houston,  94  Fed.  119;  and  20Tn  re  Rosenthal,  108  Fed.  368. 

see  Wagner  v.   U.  S.   104  Fed.    133,  *In  re  Van  Alstine,  100  Fed.  929; 

43  C.  C.  A.  445;  as  to  stay  of  fore-  as  to  prosecution  of  suits  by  trustees 

closure  suits  see  In  re  Hoiloway,  93  under  act  of  1867,    see    Thatcher    v. 

Fed.  638,  also  In  re  Iron  etc.  Co.  Fed.  Rockwell,  105  IT.  S.  467,  26  L.  ed.  949. 

Cas.  No.  7,065,  9  Blatchf.  320.  5ln  re  Haensell,  91  Fed.  355. 
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has  been  ordered  under  this  section  to  apply  to  the  State  court  to  he 
substituted  as  plaintiff  in  order  to  obtain  funds  in  State  receivers  hands.6 
The  fourth  clause  of  the  above  section  providing  for  the  bringing  of  suits 
by  or  against  the  trustee  differs  from  the  earlier  act  of  1867,  which  barred 
all  suits  not  "brought  within  two  years  from  the  time  the  cause  of  action 
shall  have  accrued  for  or  against  such  assignee.'"? 

§  2202.     Courts  in  which  trustee  shall  sue. 

Suits  by  the  trustee  shall  ony  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being  administered  by 
such  trustee,  might  have  brought  or  prosecuted  them  if  proceedings 
in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro- 
posed defendant,  except  suits  for  the  recovery  of  property  under  sec- 
tion sixty,  subdivision  b,  and  section  sixty-seven,  subdivision  e. 
Clause  b  of  §  23,  act  July  1,  1898,  c.  541,  as  amended  Feb.  5,  1903,  c. 
487,  §  8,  3.2  Stat.  798,  TJ.  S.  Comp.  Stat.  1905.  p.  686. 

The  amendment  above  mentioned  consisted  of  the  addition  of  the  last 
clause  begining  ''except  suits  for  the  recovery  of  property"  etc.  Prior 
thereto  the  jurisdiction  of  the  Federal  courts  was  limited  to  those  cases 
mentioned  above,  which  might  have  been  brought  by  the  bankrupt  in  the 
absence  of  a.  bankruptcy  law,  unless  the  proposed   defendant  consented. 

Hence  where  the  holding  of  the  proposed  defendant  was  adverse,  suit 
could  be  brought  only  in  the  State  court,  or  in  the  circuit  court  where  the 
jurisdictional  facts  appeared,  the  district  court  having  no  jurisdiction  unless 
by  the  defendant  consent.io  Sections  60  (b)  and  67  (e)  mentioned  in  the 
above  amendment  refer  to  suits  to  recover  property  preferentially  or  fraud- 
ulently transferred  or  encumbered.  Such  suits  therefore  may  be  laid  in  the 
district  court,n  and  in  any  State  court  which  would  have  had  jurisdiction 
had  not  bankruptcy  intervened.12  By  an  amendment  to  section  70  (e) 
the  district  court  is  also  given  jurisdiction  over  suits  by  trustee  to  avoid 
any  transfer  by  the  bankrupt  of  property,  which  a  creditor  might  have 
avoided,  and  to  recover  the  property  or  its  equivalent. is 

The  question  whether  a  party  is  amenable  to  summary  process  by  the 
court  seems  to  depend  on  the  nature  of  his  claim.  If  his  claim  is  strictly 
adverse  he  is  not.is     Hence  property  held  adversely  by  a  third  party  under 

6ln  re  Price,  92  Fed.  989.  v.  Cox,  181  U.  S.  244,  45  L.  ed.  845, 

7 Act  Mar.  2,  1867,  c.  176;  for  cases  21   Sup.   Ct.   Rep.   642;    Robinson  v. 

arising  under  that  act  see  Jenkens  v.  White,  97  Fed.  33. 

Bank,  106  TJ.  S.  571,  27  L.  ed.  304,  2  uSee  post,  §  2203. 

Sup.  Ct.  Rep.  1;  Bailey  v.  Glover,  21  i2See  Bankruptcy  Act,  §§  60    (b) 

Wall.  342,  22  L.  ed.  636.  67   (e)  as  amended  1903. 

loBardes  v.  Bank,   178  TJ.  S.  524,  i3Post,  S  2203. 

44  L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000;  i6In  re  Michie,  116  Fed.  752;  In  re 

Mitchell  v.  McClure,  178  TJ.  S.  539,  Knickerbocker,  121  Fed.  1005;  Louis- 

44  L.  ed.  1182,  20  Sup.  Ct.  Rep.  1000;  ville  Trust  Co.  v.  Comingor,  184  IL 

Hicks  v.  Knost,  178  TJ.  S.  541,  44  L.  S.  18,  46  L.  ed.  413,  22  Sup.  Ct.  Rep. 

ed.  1183,  20  Sup.  Ct.  Rep.  1006;  Wall  293. 
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a  conveyance  by  the  bankrupt  cannot  be  obtained  by  such  process."  But 
where  the  holding  is  not  adverse  as  where  held  as  agent  or  bailee,  summary 
process  may  issuers  and  it  has  issued  against  the  vendee  of  a  general  as- 
signee when  necessary  to  preserve  the  bankrupts  estate. 19  This  rule  is  ap- 
parently unaffected  by  the  provisions  of  the  above  section  allowing  a  plen- 
ary suit  in  certain  cases  whether  the  defendant  consents  or  not.  The  court 
of  bankruptcy  may  also  by  summary  process  compel  the  return  of  property 
taken  from  one  of  its  officers,  by  a  State  courti  and  may  enjoin  an  action 
of  replevin  brought  by  such  court  against  the  trustee. 2  It  may  require 
also  the  sheriff  to  pay  money  collected  on  an  execution  invalidated  by  the 
bankruptcy  proceedings,  to  the  trustee.3  Where  a  bankrupety  court  re- 
jected a  claim  on  reconsideration  and  ordered  the  claimant  to  refund  divi- 
dend received  such  order  was  held  not  to  be  a  suit  within  the  meaning  of 
the  section.* 

§  2203.     Jurisdiction  of  suits  for  recovery  of  property  fraudu- 
lently conveyed,  etc. 

For  the  purpose  of  such  recovery  [i.  e  of  property  fraudulently 
conveyed,  assigned  or  encumbered]  any  court  of  bankruptcy  as 
hereinbefore  defined,  and  any  State  court  which  would  have  had 
jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  concurrent 
jurisdiction. 

Part  of  clause  e  of  §  67  and  §  70,  act  July  1,  1898,  c.  541,  as  amended 
Feb.  5,  1903,  c.  487,  §  16,  32  Stat.  800,  U.  S.  Comp.  Stat.  1905,  p.  690, 

See  notes  to  preceding  section. 

§  2204.     Extent  of  circuit  court's  jurisdiction. 

The  United  States  circuits  courts  shall  have  jurisdiction  of  all 
controversies  at  law  and  in  equity,  as  distinguished  from  proceed- 
ings in  bankruptcy,  between  trustees  as  such  and  adverse  claimants 
concerning  the  property  acquired  or  claimed  by  the  trustees,  in  the 
same  manner  and  to  the  same  extent  only  as  though  bankruptcy  pro- 
ceedings had  not  been  instituted  and  such  controversies  had  been 
between  the  bankrupts  and  such  adverse  claimants. 

Clause  a  of  §  23,  act  July  1,  1898,  c.  541,  30  Stat.  552,  U.  S.  Comp. 
Stat.   1901,  p.  3431. 

"In  re  Michie,   116  Fed.  752.  see  also  In  re  Gutman,  114  Fed.  1009. 

isMueller  v.  Nugent,  184  TJ.  S.  1,  2  In  re  Russel,  101  Fed.  248,  41  C. 

46  L.  ed.  405,  22  Sup.  Ct.  Rep.  269;  C.  A.  323. 

In  re  Knickerbocker,  121  Fed.  1006.  3Clarke   v.   Larremore,    188   U.    S. 

"Bryan  v.  Beonheimer,  181  U.  S.  486;  47  L.  ed.  555,  23  Sup.  Ct.  Rep. 

197,  45*  L.  ed.  814,  21   Sup.  Ct.  Rep.  363;   see  also,  In    re    Knickerbocker, 

557;  see  also  in  re  Rochford,  124  Fed.  121  Fed.  1005. 

186.  4Pirie  v.  Chicago  Title  Co.  182  TJ. 

iWhite  v.  Schloerb,  178  U.  S.  542.  S.  438,  45  L.  ed.   1171,  21   Sup.  Ct. 

44  L.  ed.  1183,  20  Sup.  Ct.  Rep.  1007 ;  Rep.  906. 
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The  requisites  to  the  jurisdiction  of  circuit  courts  have  already  been 
fully  discussed.s  Diversity  of  citizenship  is  necessary  no  Federal  ques- 
tions being  involved,  and  a  circuit  court  cannot  consider  »  bill  in  equity 
brought  by  the  trustee  to  set  aside  a  conveyance  by  the  bankrupt,  the 
parties  all  being  citizens  of  the  same  State.9  Under  the  law  of  1867 
the  jurisdiction  of  the  circuit  court  over  the  cases  mentioned  in  this 
section  was  concurrent  with  that  of  the  district  court.io 

§  2205.  —  concurrent  jurisdiction  of  offenses. 

The  United  States  circuit  courts  shall  have  concurrent  jurisdic- 
tion with  the  courts  of  bankruptcy,  within  their  respective  terri- 
torial limits,  of  the  offenses  enumerated  in  this  act. 

Clause  e  of  §  23.  act  July  1,  1898,  u.  541,  30  Stat.  553,  U.  S.  Comp. 
Stat.  1901,  p.  3431. 

This  provision  does  not  apply  to  civil  actions  but  solely  to  crimes  des- 
cribed in  §  29  of  the  Bankruptcy  act.i* 

§  2206.     Supreme  Court  to  prescribe  rules,  forms  and  orders. 

All  necessary  rules,  forms,  and  orders  as  to  procedure  and  for 
carrying  this  act  into  force  and  effect  shall  be  prescribed,  and  may 
be  amended  from  time  to  time,  by  the  Supreme  Court  of  the  United 
States. 

§  30  of  act  July  1,  1898,  c.  541,  30  Stat.  554,  U.  S.  Comp.  Stat.  1901, 
p.  3434. 

Pursuant  to  this  provision  the  Supreme  Court  promulgated  thirty-six 
orders  in  bankruptcy  which  are  embodied  in  this  and  the  following  chap- 
ters,! 6   and   sixty-three  forms   which   are  to   be   found   in    the   appendix. 

§  2207.  Proceedings  to  conform  to  practice  in  equity  or  at  law  as 
case  may  be. 
In  proceedings  in  equity,  instituted  for  the  purpose  of  carrying 
into  effect  the  provisions  of  the  act  or  for  enforcing  the  rights  and 
remedies  given  by  it,  the  rules  of  equity  practice  established  by  the 
Supreme  Court  of  the  United  States  shall  be  followed  as  nearly  as 
may  be.  In  proceedings  at  law,  instituted  for  the  same  purpose, 
the  practice  and  procedure  in  cases  at  law  shall  be  followed  as  nearly 
as  may  be.  But  the  judge  may,  by  special  order  in  any  case,  vary 
the  time  allowed  for  return  of  process  for  appearance  and  pleading, 

sPost,  §§  129  et.  seq.  nGoodier  v.  Barnes,  94  Fed.  798. 

sGoodier  v.  Barnes,  94  Fed.  798.  i«See  post,  §  2216,  note,  where  the 

io  See  Lathrop  v.  Drake,  91  U.  S.    promulgation  order  is   quoted. 
518,  23  L.  ed.  414;  Claflin  v.  House- 
man, 93  U.  S.  130,  23  L.  ed.  833. 
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and  for  taking  testimony  and  publication,  and  may  otherwise  mod- 
ify the  rules  for  the  preparation  of  any  particular  case  so  as  to  facil- 
itate a  speedy  hearing 

Thirty-seventh  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2208.     Prescribed  forms  to  be  followed. 

The  several  forms  annexed  to  these  general  orders  shall  be  ob- 
served and  used,  with  such  alterations  as  may  be  necessary  to  suit 
the  circumstances  of  any  particular  case. 

Thirty-eighth  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2209.     Designation  of  newspapers  for  publication  of  notices. 

Courts  of  bankruptcy  shall  by  order  designate  a  newspaper  pub- 
lished within  their  respective  territorial  districts,  and  in  the  county 
in  which  the  bankrupt  resides  or  the  major  part  of  his  property  is 
situated,  in  which  notices  required  to  be  published  by  this  act  and 
orders  which  the  court  may  direct  to  be  published  shall  be  inserted. 
Any  court  may  in  a  particular  case,  for  the  convenience  of  parties 
in  interest,  designate  some  additional  newspaper  in  which  notices 
and  orders  in  such  case  shall  be  published. 

§  28  of  act  July  1,  1898,  c.  541,  30  Stat.  554,  U.  S.  Comp.  Stat.  1901, 
p.  3433. 

§  2210.     Mode  in  which  time  is  to  be  computed. 

Whenever  time  is  enumerated  by  days  in  this  act,  or  in  anjr 
proceeding  in  bankruptcy,  the  number  of  days  shall  be  computed 
by  excluding  the  first  and  including  the  last,  unless  the  last  fall  on 
a  Sunday  or  holiday,  in  which  event  the  day  last  included  shall  be 
the  next  day  thereafter  which  is  not  a  Sunday  or  a  legal  holiday. 
§  31  of  act  July  1,  1898,  c.  541,  30  Stat.  554,  U.  S.  Comp.  Stat.  1901. 
p.  3434. 

§  2211.     Oaths  and  affirmations. 

a.  Oaths  required  by  this  act,  except  upon  hearings  in  court,  may 
be  administered  by  (1)  referees;  (2)  officers  authorized  to  ad- 
minister oaths  in  proceedings  before  the  courts  of  the  United  States, 
or  under  the  laws  of  the  State  where  the  same  are  to  be  taken; 
and  (3)  diplomatic  or  consular  officers  of  the  United  States  in  any 
foreign  country. 

b.  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in 
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lieu  thereof,  affirm.    Any  person  who  shall  affirm  falsely  shall  be 
punished  as  for  the  making  of  a  false  oath. 

§  20  of  act  July  1,  1898,  c.  541,  30  Stat.  551,  552,  U.  S.  Comp.  Stat 
1901,  p.  3430. 

While  in  strict  equity  practice  an  affidavit  is  defective  if  taken  before  an 
officer  who  is  the  affiant's  attorney  in  the  particular  litigation,3  the  fact 
that  such  officer  subsequently  becomes  the  affiant's  attorney  is  no  ground 
for  objection  thereto.*  Oaths  may  be  administered  by  the  referee  to  a 
witness  whether  appearing  voluntarily  or  under  compulsory  process  to 
give  testimony  in  support  of  creditors  claims.  5 

§  2212.     Duties  of  clerk. 

Clerks  shall  respectively  (1)  account  for,  as  for  other  fees  re- 
ceived by  them,  the  clerk's  fees  paid  in  each  case  and  such  other 
fees  as  may  be  received  for  certified  copies  of  records  which  may  be 
prepared  for  persons  other  than  officers;  (2)  collect  the  fees  of  the 
clerk,  referee,  and  trustee  in  each  case  instituted  before  filing  the 
petition,  except  the  petition  of  a  proposed  voluntary  bankrupt  which 
is  accompanied  by  an  affidavit  stating  that  the  petitioner  is  without, 
and  can  not  obtain,  the  money  with  which  to  pay  such  fees;  (3) 
deliver  to  the  referees  upon  application  all  papers  which  may  be 
referred  to  them,  or,  if,  the  offices  of  such  referees  are  not  in  the 
same  cities  or  towns  as  the  offices  of  such  clerks,  transmit  such  papers 
by  mail,  and  in  like  manner  return  papers  which  were  received  from 
such  referees  after  they  have  been  used;  (4)  and  within  ten  days 
after  each  case  has  been  closed  pay  to  the  referee,  if  the  case  was 
referred,  the  fee  collected  for  him,  and  to  the  trustee  the  fee  collected 
for  him  at  the  time  of  filing  the  petition. 

§  51  of  act  July  1,  1898,  c.  541,  30  Stat.  558,  U.  S.  Comp.  Stat.  1901, 
p.  3440. 

The  collection  of  the  above  mentioned  fees  is  said  to  be  a  "'condition 
precedent  to  filing  »  petition.'"?  But  where  the  petition  has  been  filed 
without  such  payment,  and  an  adjudication  had,  a  discharge  will  not  be 
granted  until  payment  is  made.  8  If  members  of  a  firm  seek  discharge 
from  their  individual  liabilities,  as  well  as  those  of  the  firm,  distinct  cases 
are  apparently  presented  and  fees  may  be  charged  for  each.9  The  affidavit 
of  a  voluntary  bankrupt  as  to  inability  to  pay  fees  in  prima  faciei  o  and  not 

3ln  re  Kindt,  98  Fed.  403,  and  see  7In  re  Barden,  101  Fed.  553. 

In  re   Nebe,  11   TJ.  B.  E.  289,  Fed.  8  See  In  re  Barden,  101  Fed.  553. 

Cas.  No.  10,073.  9In  re  Farley,  115  Fed.  361 ;  In  re 

-tin  re  Kindt,  98  Fed.  403.  Barden,  101  Fed.  553;  but  see  In  re 

BUnited  States  v.  Simon,  146  Fed.  Langslow,  98  Fed.  869. 

91-  "In  re  Levy,  101  Fed.  247. 
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conclu3ive.il     It  is  held  that  the  bankrupt  cannot  be  compelled  to  pay  the 
fees  from  exempt  property  or  from  money  earned  after  the  filing.  12 

§  2213.     Duty  of  clerks  as  to  indexes  and  certificates. 

The  clerks  of  the  several  district  courts  of  the  United  States 
shall  prepare  and  keep  in  their  respective  offices  complete  and 
convenient  indexes  of  all  petitions  and  discharges  in  bankruptcy 
heretofore  or  hereafter  filed  in  the  said  courts,  and  shall,  when  re- 
quested so  to  do,  issue  certificates  of  search  certifying  as  to  whether 
or  not  any  such  petitions  or  discharges  have  been  filed;  and  said 
clerks  shall  be  entitled  to  receive  for  such  certificates  the  same  fees 
as  now  allowed  by  law  for  certificates  as  to  judgments  in  said  courts : 
Provided,  That  said  bankruptcy  indexes  and  dockets  shall  at  all 
times  be  open  to  inspection  and  examination  by  all  persons  or  cor- 
porations without  any  fee  or  charge  therefor. 

§  71   of  act  July  1,  1898,  added  Feb.  5,  1903,  c.  487,  §   17,  32  Stat. 
800,  U.  S.  Comp.  Stat.  1905,  p.  691. 

§  2214.     Compensation  of  clerks. 

Clerks  shall  respectively  receive  as  full  compensation  for  their 
service  to  each  estate,  a  filing  fee  of  ten  dollars,  except  when  a  fee 
is  not  required  from  a  voluntary  bankrupt. 

Clause  a  of  §  52,  act  July  1,  1898,  c.  541,  30  Stat.  559,  U.  S.  Comp. 
Stat.  1901,  p.  3441. 

§  2215.      — what  covered  thereby. 

The  fees  allowed  by  the  act  to  clerks  shall  be  in  full  compen- 
sation for  all  services  performed  by  them  in  regard  to  filing  peti- 
tions or  other  papers  required  by  the  act  to  be  filed  with  them,  or 
in  certifying  or  delivering  papers  or  copies  of  records  to  referees 
or  other  officers,  or  in  receiving  or  paying  out  money;  but  shall 
not  include  copies  furnished  to  other  persons,  or  expenses  necessa- 
rily incurred  in  publishing  or  mailing  notices  or  other  papers. 
First  clause  of  35th  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2216.    Bankruptcy  docket. 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be  entered 
and  numbered  in  the  order  in  which  they  are  commenced.  It  shall 
contain  a  memorandum  of  the  filing  of  the  petition  and  of  the  action 

nin  re  Collier,  93  Fed.  191.  izSellers  v.  Bell,  94  Fed.  817,  38 

C.  C.  A.  502. 
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of  the  court  thereon,  of  the  reference  of  the  case  to  the  referee, 
and  of  the  transmission  by  him  to  the  clerk  of  his  certified  record 
of  the  proceedings,  with  the  dates  thereof,  and  a  memorandum  of 
all  proceedings  in  the  case  except  those  duly  entered  on  the  referee's 
certified  record  aforesaid.  The  docket  shall  be  arranged  in  a  man- 
ner convenient  for  reference,  and  shall  at  all  times  be  open  to  pub- 
lic inspection. 

First  order  in  bankruptcy,  in  force  Jan.  2,  1899. 

The  Supreme  Court  in  promulgating  the  orders  in  bankruptcy  declared 
as  follows: — 

"In  pursuance  of  the  powers  conferred  by  the  Constitution  and  laws  upon 
the  Supreme  Court  of  the  United  States,  and  particularly  by  the  act  of 
Congress  approved  July  1,  1898,  entitled  "An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,"  it  is  ordered,  on  this 
28th  day  of  November,  1898,  that  the  following  rules  be  adopted  and 
established  as  general  orders  in  bankruptcy,  to  take  effect  on  the  first 
Monday,  being  the  second  day,  of  January,  1899.  And  it  is  further  or- 
dered that  all  proceedings  in  bankruptcy  had  before  that  day,  in  accordance 
with  the  act  last  aforesaid,  and  being  in  substantial  conformity  either  with 
the  provisions  of  these  general  orders,  or  else  with  the  general  orders  es- 
tablished by  this  court  under  the  bankrupt  act  of  1867  and  with  any 
general  rules  or  special  orders  of  the  courts  in  bankruptcy,  stand  good, 
subject,  however,  to  such  further  regulation  by  rule  or  order  of  those  courts 
as  may  be  necessary  or  proper  to  carry  into  force  and  effect  the  bankrupt 
act  of  1898  and  the  general  orders  of  this  court." 

§  2217.     Filing  and  endorsement  of  papers. 

The  clerk  or  the  referee  shall  indorse  on  each  paper  filed  with 
him  the  day  and  hour  of  filing,  and  a  brief  statement  of  its  char- 
acter. 

Second  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2218.     Process — blanks  furnished  referees. 

All  process,  summons  and  subpoenas  shall  issue  out  of  the  court, 
under  the  seal  thereof,  and  be  tested  by  the  clerk ;  and  blanks,  with 
the  signature  of  the  clerk  and  seal  of  the  court,  may,  upon  applica- 
tion be  furnished  to  the  referees. 

Third  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2219.     Conduct  of  proceedings  in  person  or  by  attorney— en- 
dorsements— service  on  attorney. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in 
person  in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor; 

1666 


Procedure]  SECURITY    FOR    FEES.  §   2221 

but  a  creditor  will  only  be  allowed  to  manage  before  the  court  bis 
individual  interest.  Every  party  may  appear  and  conduct  the  pro- 
ceedings by  attorney,  who  shall  be  an  attorney  or  counsellor  author- 
ized to  practice  in  the  circuit  or  district  court.  The  name  of  the 
attorney  or  counselor,  with  his  place  of  business,  shall  be  entered 
upon  the  docket  with  the  date  of  the  entry.  All  papers  or  proceed- 
ings offered  by  an  attorney  to  be  filed  shall  be  indorsed  as  above  re- 
quired, and  orders  granted  on  motion  shall  contain  the  name  of  the 
party  or  attorney  making  the  motion.  Notices  and  orders  which 
are  not,  by  the  act  or  by  these  general  orders,  required  to  be  served 
on  the  party  personally  may  b»  served  upon  his  attorney. 
Fourth  order  in  bankruptcy   in   force,  Jan.  2,   lSW. 

§  2220.     Duty  to  advance  money  or  indemnify  for  expenses — re- 
payment out  of  estate. 

Before  incurring  any  expense  in  publishing  or  mailing  notices, 
or  in  traveling,  or  in  procuring  the  attendance  of  witnesses,  or  in 
perpetuating  testimony,  the  clerk,  marshal  or  referee  may  require, 
from  the  bankrupt  or  other  person  in  whose  behalf  the  duty  is  to 
be  performed,  indemnity  for  such  expense.  Money  advanced  for 
this  purpose  by  the  bankrupt  or  other  person  shall  be  repaid  him 
out  of  the  estate  as  part  of  the  cost  of  administering  the  same. 
Tenth  order  in  bankruptcy  in   force,  Jan.  2,   1899. 

§  2221.  —  order  as  to  payment  of  fees  after  filing  of  petition. 

In  any  case  in  which  the  fees  of  the  clerk,  referee  and  trustee 
are  not  required  by  the  act  to  be  paid  by  a  debtor  before  filing  his 
petition  to  be  adjudged  a  bankrupt,  the  judge,  at  any  time  during 
the  pendency  of  the  proceedings  in  bankruptcy,  may  order  those 
fees  to  be  paid  out  of  the  estate;  or  may,  after  notice  to  the  bank- 
rupt, and  satisfactory  proof  that  he  then  has  or  can  obtain  the 
money  with  which  to  pay  those  fees,  order  him  to  pay  them  within 
a  time  specified,  and,  if  he  fails  to  do  so,  may  order  his  petition  to 
be  dismissed.  He  may  also,  pending  such  proceedings  both  in  vol- 
untary and  involuntary  cases,  order  the  commissions  of  referees 
and  trustees  to  be  paid  immediately  after  such  commissions  ac- 
crue and  are  earned. 

Clause  4  of  35th  order  in  bankruptcy,  as  amended  Dec.  11,  1905.20 

20199  U.  S.  018. 
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§  2222.     Marshal's  fees  in  bankruptcy. 

Marshals  shall  respectively  receive  from  the  estate  where  an  ad- 
judication in  bankruptcy  is  made,  except  as  herein  otherwise  pro- 
vided, for  the  performance  of  their  service  in  proceedings  in  bank- 
ruptcy, the  same  fees,  and  account  for  them  in  the  same  way,  as 
they  are  entitled  to  receive  for  the  performance  of  the  same  or  simi- 
lar services  in  other  cases  in  accordance  with  laws  now  in  force, 
or  such  as  may  be  hereafter  enacted,  fixing  the  compensation  of 
marshals. 

Clause  b  of  §  52,  act  July  1,  1898,  c.  541,  30  Stat.  559,  U.  S.  Comp. 
Stat.  1901,  p.  3441. 

A  marshal  appointed  to  take  charge  of  the  bankrupt's  property  is  en- 
titled to  a  reasonable  compensation  for  his  services  besides  costs  and  ex- 
penses.2 

§  2223.     Marshal  to  return  sworn  accounts  of  actual  and  necessary 
expenses. 

The  marshal  shall  make  return  under  oath,  of  his  actual  and  nec- 
essary expenses  in  the  service  of  every  warrant  addressed  to  him, 
and  for  the  custody  of  property  and  other  services,  and  other  ac- 
tual and  necessary  expenses  paid  by  him  with  vouchers  therefor 
whenever  practicable,  and  also  with  a  statement  that  the  amounts 
charged  by  him  are  just  and  reasonable. 

Nineteenth  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2224.     Duty  of  Attorney  General  as  to  bankruptcy  statistics. 

The  Attorney  General  shall  annually  lay  before  Congress  statis- 
tical tables  showing  for  the  whole  country,  and  by  States,  the  num- 
ber of  cases  during  the  year  of  voluntary  and  involuntary  bank- 
ruptcy; the  amount  of  the  property  of  the  estates;  the  dividends 
paid  and  the  expenses  of  administering  such  estates ;  and  such  other 
like  information  as  he  may  deem  important. 

§  53  of   act   July   1,   1898,  c.  541,  30  Stat.   559,   U.   S.   Comp.   Stat. 
1901,  p.  3441. 

§  2225.     Duty  of  officers  to  transmit  statistics. 

Officers  shall  furnish  in  writing  and  transmit  by  mail  such  in- 
formation as  is  within  their  knowledge,  and  as  may  be  shown  by 
the  records  and  papers  in  their  possession,  to  the  Attorney  General, 

2In  re  Adams  etc.  Co.  101  Fed.  215; 
and  see  In  re  Scott,  99  Fed.  404. 
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for  statistical  purposes,  within  ten  days  after  being  requested  by 
Mm  so  to  do. 

§  54  of  act  July  1,  1898,  c.  541,  30  Stat.  568,  U.  S.  Comp.  Stat.  1901, 
p.  3441. 

§  2226.     Who  may  become  bankrupts — voluntary. 

Any  person  who  owes  debts,  except  a  corporation,  shall  be  en- 
titled to  the  benefits  of  this  act  as  a  voluntary  bankrupt. 

§  4  a,  of  act  July  1,  1898,  c.  541,  30  Stat.  547,  U.  S.  Comp.  Stat.  1901, 
p.  3423. 

While  the  section  applies  in  terms  to  "any  person"  infants  are  not 
within  its  meaning  since  infants  debts  are  usually  voidable.  6  The  term 
"debt"  is  denned  by  the  Bankruptcy  act  as  "any  debt,  demand  or  claim 
provable  in  bankruptcy."? 

§  2227.  — involuntary. 

Any  natural  person,  except  a  wage  earner,  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated 
company, m  and  any  corporation  engaged  principally  in  manufac- 
turing, trading,  printing,  publishing,  mining  or  mercantile  pursuits, 
owing  debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be 
adjudged  an  involuntary  bankrupt  upon  default  or  an  impartial 
trial,  and  shall  be  subject  to  the  provisions  and  entitled  to  the 
benefits  of  this  act.[b]  Private  bankers,  but  not  national  banks 
or  banks  incorporated  under  State  or  Territorial  laws,  may  be 
adjudged  involuntary  bankrupts. 

The  bankruptcy  of  a  corporation  shall  not  release  its  officers, 
directors  or  stockholders,  as  such  from  any  liability  under  the  laws 
of  any  State  or  Territory  or  of  the  United  States. 

§  4  b,  of  act  July  1,  1898,  as  amended,  Feb.  5,  1903,  c.  487,  §  3,  32 
Stat.  797,  U.  S.  Comp.  Stat.  1905,  p.  683. 


[a]    Natural  persons. 

The  above  amendment  consisted  in  the  addition  of  the  last  paragraph 
and  an  adding  of  the  word  "mining"  after  the  word  "publishing."  Prior 
thereto  mining  corporations  were  not  considered  subject  to  adjudication 
in  bankruptcy.il 

6ln  re  Duguid,  100  Fed.  277;   see        'Bankruptcy  act,  §  1,  clause  10. 
also  in  re  Eidemiller,  105  Fed.  595.        loin  re  Woodside  Coal  Co.  105  Fed. 
As  to  insanity  of  bankrupt,  see  post.    56,  ai)d  cases  cited ;   In  re  Keystone 
§  2229.  '    Coal  Co.  109  Fed.  872;  post  note  [b]. 
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Under  the  above  provisions  no  natural  person  who  is  a  wage  earner 
or  engaged  chiefly  in  farming  or  the  tillage  of  the  soil  may  be  adjudged 
an  involuntary  bankrupt.!  i  To  come  within  the  exception  the  party 
petitioned  against  need  not  be  engaged  solely  in  farmings  nor  need  he 
till  the  soil  in  person^  but  unless  it  is  his  chief  occupation  he  is  not  ex- 
empt. i«  In  determining  the  "chief  occupation"  each  case  must  be  decided 
on  its  own  circumstances. is  A  corporation  engaged  chiefly  in  farming  does 
not  come  within  the  exception.^  A  wage  earner  is  defined  by  the  Bank- 
ruptcy act  to  be  "an  individual  who  works  for  wages,  salary  or  hire  at 
a  rate  of  compensation  not  exceeding  one  thousand  five  hundred  dollars 
per  year.""  Whether  or  not  a  party  is  a  wage  earner  is  a  question  to 
be  determined  under  the  particular  facts  of  each  case.is  The  presumption 
being  against  jurisdiction  it  must  clearly  appear  that  the  exception  is  in- 
applicable.is  The  better  practice  is  to  negative  the  above  exceptions  in 
the  petitions  o  and  a  petition  failing  to  contain  such  negative  has  been 
held  demurrable.1  The  section  has  reference  to  the  occupation  of  the  bank- 
rupt at  the  time  the  alleged  act  of  bankruptcy  was  committed  and  a 
farmer  is  within  the  exemption  granted  by  act,  although  he  has  sold 
his  farm  prior  to  the  filing  of  the  petition.2 

[b]     Corporations. 

Where  the  petition  is  filed  against  a  corporation  it  should  allege  that 
the  corporation  was  engaged  in  one  of  the  businesses  enumerated  and  the 
burden  of  proof  is  on  the  petitioning  creditors  The  section  should  be 
strictly  construed.'  Under  its  provisions  the  following  corporations  have 
been  held  exempt  from  involuntary  adjudications  as  not  being  within  the 
terms  of  the  act:  ice  companies,?  corporations  engaged  in  keeping  an 
inn    or   hotel,  9    an   irrigation   company,!  o    an   insurance   corporation,!  i   a 

uln   re  Taylor,   102   Fed.  728,  42       2Pleckenger  v.  Bank,  145  Fed.  165, 

C.  C.  A.  1.  (C.  C.  A) 

!2Couts  v.  Townsend,  126  Fed.  249;        «In  re  Chicago  etc.  Co.  104  Fed.  67. 

see  In  re  Hoy,  137  Fed.  175;  Wulbern       ?In  re  New  York  etc.  Ice  Lines,  147 

v.  Drake,  120  Fed.  493,  56  C.  C.  A.    Fed.  215,  (C.  C.  A.) 

643.  8In   re  New  York  etc.   Ice  Lines, 

!3Bank  v.  Matney,  132  Fed.  75.  147   Fed.  214,    (C.  C.  A.);   see  how- 

Kin  re  Brown,  132  Fed.  706;  Bank   ever  National  Bank  v.  Ice  Co.  where 

v.  Matney,  132  Fed.  75.  the  business  was  purchasing  and  sell- 

!6In  re  Mackey,  110  Fed.  355.  ing  ice. 

I61n  re  Lake  Jackson  etc.  Co.  129       9In  re  United  States  Hotel  Co.  134 

Fed.  640.  Fed.  225,  67  C.  C.  A.  153,  68  L.  E.  A. 

17  §  1,  act  July  1,  1898,  cl.  27,  30    588,  but  see  In  re  San  Gabriel  etc. 

Stat.  545,  U.  S.  Comp.  Stat.  1901,  p.   Co.  95  Fed.  271,  where  a  sanitarium 

3420.  was  held  to  be  within  the  meaning  of 

i8See  In  re  Yoder,  127  Fed.  895.     '    the  act.     This  decision  however  has 
i9ln  re  Pilger,  118  Fed.  206.  been  questioned,  see  In  re  White  Star 

20In  re   Bellah,   116   Fed.  69;    see    etc.  Co.  117  Fed.  571. 

also  In  re  Pilger,  118  Fed.  206;  see       loin  re  Bay  City  Irr.  Co.  135  Fed. 

post,  §  2269.  850;   see  also  In  re  New  York  etc. 

iln  re  Taylor,  102  Fed.  728,  42  C.   Water  Co.  98  Fed.  711. 

C.  A.  1.  uln  re  Cameron  etc  Ins.  Co.  96 

Fed.  576. 
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laundry  corporation1 2  an  incorporated  social  club,i3  a  bridge  building 
corporation  having  no  manufacturing  plant.!  *  It  is  held  also  that  a 
corporation  is  not  within  the  act  which,  although  having  power  to  engage 
in  mercantile  pursuits,  has  never  in  fact  done  soiB  or  one  which  in  en- 
gaging in  rrercantile  pursuits  has  exceeded  its  powers. 1 6 

§  2228.  — partnerships. 

A  partnership,  during  the  continuation  of  the  partnership  bus- 
iness, or  after  its  dissolution  and  before  the  final  settlement  thereof, 
may  be  adjudged  a  bankrupt. 

Clause  a  of  §  5,  act  July  1,  1898,  c.  541,  30  Stat.  547,  U.  S.  Comp. 
Stat.  1901,  p.  3424. 

This  clause  expressly  provides  tHht  a  partnership  may  be  adjudged  a 
bankrupt  being  different  from  the  earlier  act  of  18671  which  allowed  an 
adjudication  against  "two  or  more  persons  who  were  partners."  This 
distinction  has  given  rise  to  the  doctrine  of  the  entity  of  a  partnership  as 
distinct  from  its  individual  members. 2  Hence  it  is  held  that  a  partnership 
is  subject  to  adjudication,  its  property  being  insufficient  to  pay  its  debts, 
regardless  of  the  individual  property  of  the  partners,3  and  that  an  adjudica- 
tion of  its  individual  members  is  not  an  adjudication  of  the  partnership,* 
the  latter  being  necessary  to  an  effective  discharge  of  the  partnership 
obligations.B  The  entity  doctrine  has  been  extended  even  to  the  charging 
of  separate  fees  for  partnership  and  individual  adjudications.  6  Where 
however  both  the  firm  and  the  individual  members  make  an  assignment, 
this  is  an  act  of  bankruptcy  committed  by  all  and  the  adjudication 
should  embrace  both  the  firm  and  the  individuals.1?  But  where  there  have 
been  no  acts  of  bankruptcy  by  the  individuals,  all  proceedings  relating  to 
the  partnership,  no  individual  adjudications  and  discharges  may  be  had.s 

§  2229.     Death  or  insanity  of  bankrupt  not  to  abate  proceedings. 

The  death  or  insanity  of  a  bankrupt  shall  not  abate  the  pro- 
ceedings, but  the  same  shall  be  conducted  and  concluded  in  the 

i2In  .re  White  Star    etc.    Co.    117  see  also  In  re  Dunnigan,  95  Fed  428; 

Fed.  571.  see  however,  In  re  Forbes,  128  Fed. 

i3Tn  re  Fulton  Club,  113  Fed.  997.  139,  holding  that  a,  partnership  can- 

i<Butt    v.    Construction     Co.    140  not  be  declared  insolvent  without  the 

Fed.  840,  (C.  C.  A.)  insolvency  of  its  individual  members. 

i5ln  re  Tontine  etc.   Co.  116  Fed.  *In  re  Mercur,  122  Fed.  388,  58  C. 

401 ;  In  re  New  York  etc.  Co.  98  Fed.  C.  A.  472. 

711.  5In  re  Meyers,  96  Fed.  408. 

isln  re  Quimby  etc.  Co.   121   Fed.  6ln  re  Barden,  101  Fed.  555;  In  re 

139.  Farley,  115  Fed.  361;  but  see  contra. 

i«  36,  c.  176,  14  Stat.  534.  In  re  Gay,  98  Fed.  870. 

2In  re  Mercur,  122  Fed.  388,  58  C.  ?Green   River  etc.   Bank  v.   Craig, 

C.  A.  472;  In  re  McMurtrey,  142  Fed.  110  Fed.  137. 

854.  sin  re  Hale,   107  Fed.  432;   In  re 

sin  re  McMurtrey,  142  Fed.  855;  Pincus,  147  Fed.  621. 
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same  manner,  so  far  as  possible,  as  though  he  had  not  died  or  be- 
come insane :  Provided,  that  in  case  of  death  the  widow  or  children 
shall  be  entitled  to  all  rights  of  dower  and  allowance  fixed  by  the 
laws  of  the  State  of  the  bankrupts  residence. 

§  8,  act  July  1,  1898,  e.  541,  30  Stat.  549,  U.  S.  Comp.  Stat.  1901 
p.  3425. 
■  This  section  provides  for  eases  wherein  proceedings  in  bankruptcy  are 
commenced  during  the  lifetime  of  the  party  or  at  a  time  preceding  his 
becoming  insane  and  its  meaning  is  that  where  jurisdiction  has  rightfully 
attached  proceedings  shall  not  abate  by  reason  of  subsequent  death  or  in- 
sanity.! i  But  where  the  party  has  been  adjudged  insane  prior  to  the 
bankruptcy  proceedings  the  court  will  not  take  jurisdiction.!  2  The  section 
applies  to  »  corporation  that  "seeks  by  suicide  to  defeat  properly  insti- 
tuted proceedings  in  bankruptcy."!  3  An  alleged  bankrupt  dying  after  the 
petition  has  been  filed  but  before  service  upon  him,  the  heirs  and  personal 
representatives  should  be  brought  in.i* 

§  2230.     Duties  of  bankrupt. 

The  bankrupt  shall,  (1)  attend  the  first  meeting  of  his  credi- 
tors if  directed  by  the  court  or  a  judge  thereof  to  do  so,  and  the 
hearing  upon  his  application  for  a  discharge,  if  filed;  (2)  comply 
with  all  lawful  orders  of  the  court;  (3)  examine  the  correctness  of 
all  proofs  and  claims  filed  against  his  estate;  (4)  execute  and  de- 
liver such  papers  as  shall  be  ordered  by  the  court;  (5)  execute 
to  his  trustees  transfers  of  all  his  property  in  foreign  countries; 
(6)  immediately  inform  his  trustee,  of  any  attempt,  by  his  credi- 
tors or  other  persons  to  evade  the  provisions  of  this  act,  coming  to 
his  knowledge;  (7)  in  case  of  any  person  having  to  his  knowledge 
proved  a  false  claim  against  his  estate,  disclose  that  fact  immedi- 
ately to  his  trustee    .     .     . 

Part  of  §  7,  act  July  1,  1898,  c.  541.,  30  Stat.  548,  U.  S.  Comp.  Stat. 
lSOi,  p.  3425. 

The  remaining  provisions  of  the  above  section,  dealing  with  the  filing  of 
property  schedules  by  the  bankrupt  and  his  examination  and  attendance 
are  set  forth  elsewhere.!  8 

uln  re  Funk,  101  Fed.  245;  In  re  "Shuts  v.  Patterson,  147  Fed.  512, 
Spaulding,  134  Fed.  507.  (C.  C.  A.) 

!2ln  re  Funk,  101  Fed.  245.  isSee  post,  §§  2271,  2295,  2296. 

i3Scheuer   v.    Smith   etc.   Co.    112 
Fed.  407,  50  C.  C.  A.  312. 
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REFEREES  AND  TRUSTEES. 

§  2284.  Offices  of  referee  and  trustee  created. 

§  2235.  Appointment,  removal  and  districts  of  referees. 

§  2236.  Qualifications  of  referees. 

§  2237.  Oaths  of  office. 

§  2238.  Number  of  referees.  • 

§  2239.  —jurisdiction. 

§  2240.  —duties. 

§  2241.  — compensation. 

§  2242.  — what  covered  thereby. 

§  2243.  — accounts  and  monthly  return  thereof. 

§  2244.  — effect  of  vacancy  or  disability. 

§  2245.  — appointment  of  trustees. 

§  2246.  — powers  of  judge  and  referee  as  to  approval  and  removal. 

§  2247.  —qualifications. 

§  2248.  — death  or  removal. 

§  2249.  Trustee's  duties. 

§  2250.  — preparation  of  inventory,  accounts,  etc 

§  2251.  — as  to  partnership  accounts. 

§  2252.  — compensation. 

§  2253.  — what  covered  thereby. 

§  2254.  No  official  or  general  trustee. 

§  2255.  Trustee  not  appointed  in  certain  cases. 

§  2256.  Notice  to  trustee  of  his  appointment. 

§  2257.  — papers  and  accounts  open  to  inspection. 

§  2258.  Various  provisions  as  to  bonds  of  referees  and  trustees. 

§  2259.  Additional  compensation  to  referees  and  trustees  forbidden. 

§  2234.     Offices  of  referee  and  trustee  created. 
The  offices  of  referee  and  trustee  are  hereby  created. 
§  33,  act  July  1,  1898,  c.  541,  30  Stat.  555,  U.  S.  Comp.  Stat.  1901,  p. 
3435. 

§  2235.     Appointment,  removal  and  districts  of  referees. 

Courts  of  bankruptcy  shall,  within  the  territorial  limits  of  which 
they  respectively  have  jurisdiction,  (1)  appoint  referees,  each  for  a 
term  of  two  years,  and  may,  in  their  discretion,  remove  them  because 
their  services  are  not  needed  or  for  other  cause;  and  (2)  designate, 
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and  from  time  to  time  change,  the  limits  of  the  districts  of  ref- 
erees, so  that  each  county,  where  the  services  of  a  referee  are  needed, 
may  constitute  at  least  one  district. 

Clause  a,  §  34,  act  July  1,  1898,  c.  541,  30  Stat.  555,  U.  S.  Comp.  Stat. 
1901,  p.  3435. 

§  2236.     Qualifications  of  referees. 

Individuals  shall  not  be  eligible  to  appointment  as  referees  un- 
less they  are  respectively  (1)  competent. to  perform  the  duties 
of  that  office;  (2)  not  holding  any  office  of  profit  or  emolument  un- 
der the  laws  of  the  United  States  or  of  any  State  other  than  com- 
missioners of  deeds,  justices  of  the  peace,  masters  in  chancery,  or 
notaries  public;  (3)  not  related  by  consanguinity  or  affinity,  with- 
in the  third  degree  as  determined  by  the  common  law,  to  any  of  the 
judges  of  the  courts  of  bankruptcy  or  circuit  courts  of  the  United 
States,  or  of  the  justices  or  judges  of  the  appellate  courts  of  the 
districts  wherein  they  may  be  appointed;  and  (4)  residents  of,  or 
have  their  offices  in,  the  territorial  districts  for  which  they  are  to 
be  appointed. 

Clause  a   §  35,  act  July  1,  1898,  c.  541,  30  Stat.;  555,  U.  S.  Comp.  Stat. 
1901,  p.  3435. 

§  2237.     Oaths  of  office. 

Eeferees  shall  take  the  same  oath  of  office  as  that  prescribed  for 
judges  of  the  United  States  courts. 

Clause  A,  §  36,  act  July  1,  1898,  c.  541,  30  Stat.  555,  U.  S.  Comp.  Stat. 
1901,  p.  3435. 

§  2238.     Number  of  referees. 

Such  number  of  referees  shall  be  appointed  as  may  be  necessary 
to  assist  in  expeditiously  transacting  the  bankruptcy  business  pend- 
ing in  the  various  courts  of  bankruptcy. 

Clause  a,  §  37,  act  July  1898,  c.  541,  30  Stat.  555,  U.  S.  Comp.  Stat. 
1901,  p.  3435. 

§  2239.  —jurisdiction. 

Referees  respectively  are  hereby  invested,  subject  always  to  a  re- 
view by  the  judge,  within  the  limits  of  their  districts  as  established 
from  time  to  time,  with  jurisdiction  to  (1)  consider  all  petitions 
referred  to  them  by  the  clerks  and  make  the  adjudications  or  dis- 
miss the  petitions;  (2)  exercise  the  powers  vested  in  courts  of  bank- 
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ruptcy  for  the  administering  of  oaths  to  and  the  examination  of 
persons  as  witnesses  and  for  requiring  the  production  of  documents 
in  proceedings  before  them,  except  the  power  of  commitment;  (3) 
exercise  the  powers  of  the  judge  for  the  taking  possession  and  re- 
leasing of  the  property  of  the  bankrupt  in  the  event  of  the  issuance 
by  the  clerk  of  a  certificate  showing  the  absence  of  a  judge  from  the 
judicial  district,  or  the  division  of  the  district,  or  his  sickness,  or 
inability  to  act;  (4)  perform  such  part  of  the  duties,  except  as  to 
questions  arising  out  of  the  applications  of  bankrupts  for  com- 
positions or  discharges,  as  are  by  this  act  conferred  on  courts  of 
bankruptcy  and  as  shall  be  prescribed  by  rules  or  orders  of  the  courts 
of  bankruptcy  of  their  respective  districts,  except  as  herein  other- 
wise provided;  and  (5)  upon  the  application  of  the  trustee  during 
the  examination  of  the  bankrupts,  or  other  proceedings,  authorize 
the  employment  of  stenographers  at  the  expense  of  the  estates 
at  a  compensation  not  to  exceed  ten  cents  per  folio  for  reporting  and 
transcribing  the  proceedings. 

§  38,  act  July  1,  1898,  o.  541,  30  Stat.  555,  TJ.  S.  Comp.  Stat.  1901,  pp. 
3435,  3436. 

The  relation  of  referees  to  the  court  corresponds  in  many  respects 
to  that  of  master  in  chancery.i  They  are  judicial  officers,  and  their  orders 
are  entitled  to  the  respect  and  credit  due  orders  of  such  officers.  2  A  case 
being  referred  generally  he  has  all  the  powers  of  the  court  relative  to  the 
examination  of  witnesses.s  Under  this  section  a  referee  may  consider  all 
petitions  referred  to  him,  make  adjudication  thereon  or  dismiss  them. 
He  may  require  an  amendment  of  petition  and  schedule,*  take  the  evidence 
and  report  on  the  questions  presented,^  appoint  appraisers  to  value  the 
estate  and  order  a  sale  thereof.  6  The  practice,  however,  is  not  to  order 
such  sale  until  after  adjudication,?  and  the  order  is  subject  in  all  cases  to 
review  by  the  court,8  every  action  of  the  referee  being  subject  to  such  re- 
views He  may  order  the  bankrupt  to  surrender  assets  to  the  trustee  and 
make  a  similar  order  against  a  third  person  holding  without  color  of 
right  ;i"  he  may  appoint  a  receiver,  his  authority  to  make  the  appoint- 
ment  dating   from   the   time   the   order   of   reference   was    placed   in   his 

Hn  re  Covington,  110  Fed.  143.  sin  re  Styer,  98  Fed.  290. 

2ln  re  Romine.  138  Fed.  837;  Clen-  7Tn  re  Kellv  etc.  Co.  102  Fed.  747. 

denning  v.  Red  River  etc.  Bank,  12  sin  re  Stve'r,  98  Fed.  290. 

N.  D.  51,  94  N.  W.  901.  9See    Clark   v.   American   etc.    Co. 

sin  re  Abbey  Press,   134  Fed.   51,  101  Fed.  962.  42  C.  C.  A.  120;  Brown 

67  C.  C.  A.  161.  v.   Persons,    122   Fed.  212,   58  C.   C. 

<Hn  re  Brumelkamp,  95  Fed.  814.  A.  658. 

5Clark  v.  American  Mfg.   Co.   101  loMueller  t.  Nugent,  184  U.  S.  1, 

Fed.  962,  42  C.  C.  A.  120.  46  L.  ed.  405,  22  Sup.  Ct.  Rep.  269. 
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hands;  11  and  it  is  held  that  he  may  also  appoint  a  trustee  under  certain 
circumstances  the  creditors  being  unable  to  agree.12  Subdivision  3  above 
refers  in  terms  to  the  power  of  the  judge  and  does  not  restrict  subdivision 
4,  but  is  the  correlative  of  §  69a,  which  authorizes  a  judge  upon  proof  of 
specified  facts  to  issue  a,  warrant  for  the  seizure  of  the  bankrupt's  prop- 
erty.i3  A  referee  has  no  power  to  decide  an  application  for  a,  composi- 
tion!* or  for  a  discharge,!  5  but  the  matter  may  be  referred  to  him  to  ascer- 
tain and  report  the  facts.  16  Neither  has  he  power  to  issue  subpoenasiT  or 
to  pay  out  funds  belonging  to  the  estate.18  Under  section  5,  above,  a 
stenographer  may  be  allowed  at  the  expense  of  the  estate.  19  While  a 
referee  has  not  power  to  punish  for  contempt  it  is  his  duty  to  set  forth 
the  contempt  upon  his  record  certifying  the  facts  to  the  judge  who  will  deal 
with  the  question  as  if  it  had  originally  arisen  in  his  court.20  Provisions 
as  to  the  taking  of  testimony  before  the  referee,  orders  of  the  referee  and 
the  review  thereof  by  the  judge  are  set  forth  elsewhere.i 

§  2240.  —duties. 

a.  Eeferees  shall  (1)  declare  dividends  and  prepare  and  deliver 
to  trustees  dividend  sheets  showing  the  dividends  declared  and  to 
whom  payable;  (2)  examine  all  schedules  of  property  and  lists  of 
creditors  filed  by  bankrupts  and  cause  such  as  are  incomplete  or 
defective  to  be  amended;  (3)  furnish  such  information  concerning; 
the  estates  in  process  of  administration  before  them  as  may  be' 
requested  by  the  parties  in  interest;  (4)  give  notices  to  creditors 
as  herein  provided;  (5)  make  up  records  embodying  the  evidence  or 
the  substance  thereof,  as  agreed  upon  by  the  parties  in  all  eon- 
tested  matters  arising  before  them,  whenever  requested  to  do  so  by 
either  of  the  parties  thereto,  together  with  their  finding  therein,  and 
transmit  them  to  the  judges;   (6)   prepare  and  file  the  scheduler 
of  property  and  lists  of  creditors  required  to  be  filed  by  the  bank- 
rupts, or  cause  the  same  to  be  done,  when  the  bankrupt  fail,  refuse- 
or  neglect  to  do  so;  (7)  safely  keep,  perfect  and  transmit  to  the 
clerks,  the  records,  herein  required  to  be  kept  by  them,  when  the 
cases  are  concluded;  (8)  transmit  to  the  clerks  such  papers  as  may 
be  on  file  before  them  whenever  the  same  are  needed  in  any  proceed- 

uln  re  Floreken,  107  Fed.  241.  Fed.    241;    41    C.    C.   A.   316-    In   re- 

isin  re  Kuffler,  97  Fed.  187.  Kaiser,  99  Fed.  689. 

lain  re  Floreken,  107  Fed.  241.  i7Tn  re  Pierce,  111  Fed.  516. 

"Adler  v.  Jones,  109  Fed.  967,  48        isTn  re  Cobb,  112  Fed.  655. 
C.  C.  A.  761.  isln  re  Razinsky,  101  Fed.  229. 

ieln  re  McDuff,  101    Fed.  241,  41        20Tn  re  Romine,  138  Fed.  841.  and 

C.  C.  A.  316.  cases    cited;    acts    constituting   con- 

isGeneral  Order  No.  12.  §  3,  port  tempt  are   set   forth   in  a  following 

§  2340;  Adler  v.  Jones,  109  Fed.  967,  section,  post  §  2335. 
48  C.  C.  A.  761;  In  re  McDuff,  101        lPost,  §§  2350,  2342,  2343. 
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ing  in  courts,  and  in  like  manner  secure  the  return  of  such  papers 
after  they  have  been  used,  or,  if  it  be  impracticable  to  transmit  the 
original  papers,  transmit  certified  copies  thereof  by  mail;  (9)  upon 
application  of  any  party  in  interest,  preserve  the  evidence  taken  or 
the  substance  thereof  as  agreed  upon  by  the  parties  before  them 
when  a  stenographer  is  not  in  attendance;  and  (10)  whenever  their 
respective  officers  are  in  the  same  cities  or  towns  where  the  courts  of 
bankruptcy  convene,  call  upon  and  receive  from  the  clerks  all 
papers  filed  in  courts  of  bankruptcy  which  have  been  referred  to 
them. 

b.  Eeferees  shall  not  (1)  act  in  cases  in  which  they  are  directly 
or  indirectly  interested;  (2)  practice  as  attorneys  or  counselors  at 
law  in  any  bankruptcy  proceedings;  or  (3)  purchase,  directly  or 
indirectly  any  property  of  an  estate  in  bankruptcy. 

§  39,  act  July  1,  1898,  o.  541,  30  Stat.  555,  550,  U.  S.  Comp.  Stat.  190V 
p.  3436. 

The  fact  that  a  referee  is  »  debtor  of  the  bankrupt  does  not  make  him 
an  interested  party,5  nor  does  the  fact  that  he  receives  a  commission  on  the 
amount  disbursed,  s  The  interest  which  will  disqualify  is  an  interest  in  the 
proceedings  in  bankruptcy  or  in  the  estate  of  the  bankrupt.  7 

§  2241.  — compensation. 

Eeferees  shall  receive  as  full  compensation  for  their  services, 
payable  after  they  are  rendered,  a  fee  of  fifteen  dollars  deposited 
with  the  clerk  at  the  time  the  petition  is  filed  in  each  case,  except 
when  a  fee  is  not  required  from  a  voluntary  bankrupt,  and  twenty- 
five  cents  for  every  proof  of  claim  filed  for  allowance,  to  be  paid  from 
the  estate,  if  any,  as  a  party  of  the  cost  of  administration,  and  from 
estates  which  have  been  administered  before  them  one  per  centum 
commissions  on  all  moneys  disbursed  to  creditors  by  the  trustee, 
or  one-half  of  one  per  centum  on  the  amount  to  be  paid  to  credi- 
tors upon  the  confirmation  of  a  composition. 

Clause  a,  of  §  40,  act  July  1,  1898,  c.  541,  as  amended  Feb.  5,  1903,  c. 
487,  §  9,  32  Stat.  799,  U.  S.  Comp.  Stat.  1905,  p.  687. 

The  compensation  above  set  forth  cannot  be  increased  or  diminished^ 
It  is  in  full  for  the  referee's  services,  hence  a  referee  cannot  charge  a  per 
diem  fee,n  nor  an  attorney's  fee  where  he  acts  as  attorney.!2     The  com- 

sBray  v.  Cobb,  91  Fed.  102.  "See  In  re  Barber,  97  Fed.  547. 

ein  re  Abbey  Press,  134  Fed.  55,  67        "In  re  Pierce,  111  Fed.  516. 
C.  C.  A.  161.  !21n  re  Felson,  139  Fed.  275. 

7Bray  v.  Cobb,  91  Fed.  102. 
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mission  is  upon  the  amount  paid  to  the  creditors,  not  upon  the  amount 
collected.  13  It  is  not  chargeable  upon  money  paid  on  secured  claims,!* 
nor  upon  money  paid  mortgagees  arising  from  sale  of  mortgaged  proper,i5- 
nor  upon  the  value  of  a  homestead  exemption  which  is  set  aside.16 

§  2242.  —  what  covered  thereby. 

The  compensation  of  referees,  prescribed  by  the  act,  shall  be 
in  full  compensation  for  all  services  performed  by  them  under  the 
act,  or  under  these  general  orders;  but  shall  not  include  expenses, 
necessarily  incurred  by  them  in  publishing  or  mailing  notices,  in 
traveling,  or  in  perpetuating  testimony,  or  other  expenses  necessa- 
rily incurred  in  the  performance  of  their  duties  under  the  act  and 
allowed  by  special  order  of  the  judge. 

2nd  clause  of  35th  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

This  provision  does  not  give  the  referee  any  compensation  other  than 
that  allowed  him  by  the  preceding  section.  i 

§  2243.  —  accounts  and  monthly  return  thereof. 

Every  referee  shall  keep  an  accurate  account  of  his  travelling 
and  incidental  expenses,  and  of  those  of  any  clerk  or  other  officer 
attending  him  in  the  performance  of  his  duties  in  any  ease  which 
may  be  referred  to  him ;  and  shall  make  return  of  the  same  under 
oath  to  the  judge,  with  proper  vouchers  when  vouchers  can  be  pro- 
cured, on  the  first  Tuesday  in  each  month. 
26th  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2244.  —  effect  of  vacancy  or  disability. 

Whenever  the  office  of  a  referee  is  vacant,  or  its  occupant  is  ab- 
sent or  disqualified  to  act,  the  judge  may  act,  or  may  appoint  an- 
other referee,  or  another  referee  holding  an  appointment  under  the 
same  court  may,  by  order  of  the  judge,  temporarily  fill  the  vacancy. 
§  43  of  act  July  1,  1898,  u.  541,  30  Stat.  567,  U.  S.  Comp.  Stat.  1901,  p. 
3438. 

§  2245.  — appointment  of  trustees. 

The  creditors  of  a  bankrupt  estate  shall,  at  their  first  meeting 
after  the  adjudication  or  after  a  vacancy  has  occurred  in  the  office 

i3In  re  Abby  Press,  134  Fed.  55,  67  isln  re  Utt,  105  Fed.  754,  45  C.  C. 

C.  C.  A.  161;  In  re  Barker,  111  Fed.  A.  32. 

501.  lein  re  Gardiner,  103  Fed.  922. 

uln  re  F.  Wayne  etc.  Co.  94  Fed.  iSee  In  re  Troth,  104  Fed.  291. 
109. 
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of  trustee,  or  after  an  estate  has  been  reopened,  or  after  a  compo- 
sition has  been  set  aside  or  a  discharge  revoked,  or  if  there  is  a 
vacancy  in  the  office  of  trustee,  appoint  one  trustee  or  three  trustees 
of  such  estate.  If  the  creditors  do  not  appoint  a  trustee  or  trustees 
as  herein  provided,  the  court  shall  do  so. 

§  44  of  act  July  1,  1898,  c.  541,  30  Stat.  557,  U.  S.  Comp.  Stat.  1901,  p. 
3438. 

The  requirement  that  a  trustee  be  elected  at  the  first  meeting  is  directory 
only,*  so  upon  such  failure  to  elect  the  creditors  are  entitled  to  a  reason- 
able adjournment.  5  Where  they  cannot  agree  a  trustee  may  he  appointed 
by  the  referee, 6  subject  to  the  court's  approvals  or  by  the  court,8  and  lapse 
of  time  does  not  affect  the  powef  of  the  court  in  this  respect.9  Selection 
having  been  made  by  the  creditors  it  is  subject  to  the  approval  of  the 
referee  or  judge,io  but  it  will  not  be  interfered  with  unless  it  clearly  im- 
perils the  fair  administration  of  the  estate.n  So  a  different  trustee  can- 
not be  appointed  by  the  referee  merely  because  he  disapproves  of  the  credit- 
ors' selection.!  2  Removal  of  a  trustee  has  been  granted  where  by  false 
representations  he  affects  a  composition  to  the  detriment  of  the  creditors.i3 
Where  a  vacancy  occurs  it  cannot  be  filled  by  the  court  or  referee  unless 
the  creditors  fail  to  make  a  selection.14  Under  the  terms  of  General  Order 
No.  15,  a  trustee  need  not  be  appointed  where  there  are  no  assets.!  5 

§  2246.  — powers  of  judge  and  referee  as  to  approval  and  re- 
moval. 

The  appointment  of  a  trustee  by  the  creditors  shall  be  subject 
and  be  approved  or  disapproved  by  the  referee  or  by  the  judge ;  and 
he  shall  be  removable  by  the  judge  only. 

13th  order  in  bankruptcy  in  force  Jan.  2,  1899. 

See  note  to  preceding  section. 

§  2247.  — qualifications. 

Trustees  may  be  (1)  individuals  who  are  respectively  competent 
to  perform  the  duties  of  that  office,  and  reside  or  have  an  office  in 
the  judicial  district  within  which  they  are  appointed,  or  (2)  eor- 

4See  In  re  Fisher  &  Co.   135  Fed.  uln   re   Blue   Ridge,  etc.   Co.   125 

223.  Fed.  622. 

5In  re  Nice,  123  Fed.  987.  12In  re  Mangan,  133  Fed.  1000:  In 

«See  In  re  Machin,  128  Fed.  316.  re  MacKeller,  116  Fed.  547. 

7See  In  re  Brooke,  100  Fed.  432.  "In  re  Wrisley  Co.   133  Fed.  388. 

sClark  v.  Pidcoek,  129  Fed.  750.  "In  re   Lewensohn,   98  Fed.  576; 

9See  Clark  v.  Pidcoek,  129  Fed.  749.  In  re  Fisher  &  Co.  135  Fed.  225. 

loin  re  Kenney,  136  Fed.  451;  see  iBPost,  §  2254. 
post,  §  2246. 
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porations  authorized  by  their  charters  or  by  law  to  act  in  such  ca- 
pacity and  having  an  office  in  the  judicial  district  within  which 
they  are  appointed. 

§  45  of  act  July  1,  1898,  c.  541,  30  Stat.  557,  U.  S.  Comp.  Stat.  1901, 
p.  3438. 

§  2248.  —  death  or  removal. 

The  death  or  removal  of  a  trustee  shall  not  abate  any  suit  or 
proceeding  which  he  is  prosecuting  or  defending  at  the  time  of 
his  death  or  removal,  but  the  same  may  be  proceeded  with  or  defend- 
ed by  his  joint  trustee  or  successor  in  the  same  manner  as  though 
the  same  had  been  commenced  or  was  being  defended  by  such  joint 
trustee  alone  or  by  such  successor. 

§  46  of  act  July  1,  1898,  c.  541,  30  Stat.  557,  U.  S.  Comp.  Stat.  1901, 
p.  3438. 

As  a  general  rule  a  successor  of  a  deceased  trustee  will  be  appointed  only 
when  necessary  to  the  administration  of  the  estate.19  The  power  of  re- 
moval for  cause  is  given  to  the  court  by  §  2  (17)  of  the  Bankruptcy  act.20 

§  2249.     Trustee's  duties. 

a.  Trustees  shall  respectively  (1)  account  for  and  pay  over  to 
the  estates  in  their  control  all  interest  received  by  them  on  property 
of  such  estates;  (2)  collect  and  reduce  to  money  the  property  of 
the  estates  for  which  they  are  trustees,  under  the  direction  of  the 
court,  and  close  up  the  estate  as  expeditiously  as  is  compatible  with 
the  best  interests  of  the  parties  in  interest ;  ( 3 )  deposit  all  money  re- 
ceived by  them  in  one  of  the  designated  depositories;  (4)  dis- 
burse money  only  by  check  or  draft  on  the  depositories  in  which  it 
has  been  deposited;  (5)  furnish  such  information  concerning  the 
estates  of  which  they  are  trustees  and  their  administration  as  may  be 
requested  by  parties  in  interest;  (6)  keep  regular  accounts  showing 
all  amounts  received  and  from  what  sources  and  all  amounts  ex- 
pended and  on  what  accounts;  (7)  lay  before  the  final  meeting  of 
the  creditors  detailed  statements  of  the  administration  of  the  es- 
tates; (8)  make  final  reports  and  file  final  accounts  with  the  courts 
fifteen  days  before  the  days  fixed  for  the  final  meetings  of  the 
creditors;  (9)  pay  dividends  within  ten  days  after  they  are  declared 
by  the  referees;  (10)  report  to  the  courts,  in  writing,  the  condition 

19  See  In  re  Haskell's  Estate,  134 
Fed.  309. 

20Ante.  §  2200. 

1680 


procedure]  IN   BANKRUPTCY.  §  2250 

of  the  estates  and  the  amounts  of  money  on  hand,  and  such  other 
details  as  may  be  required  by  the  courts,  within  the  first  month  after 
their  appointment  and  every  two  months  thereafter,  unless  otherwise 
ordered  by  the  courts;  and  (11)  set  apart  the  bankrupt's  exemptions 
and  report  the  items  and  estimated  value  thereof  to  the  court  as 
soon  as  practicable  after  their  appointment. 

b.  Whenever  three  trustees  have  been  appointed  for  an  estate,  the 
concurrence  of  at  least  two  of  them  shall  be  necessary  to  the  validity 
of  their  every  act  concerning  the  administration  of  the  estate. 

c.  The  trustee  shall,  within  thirty  days  after  the  adjudication,  file 
a.  certified  copy  of  the  decree  of  abjudication  in  the  office  where  con- 
veyances of  real  estate  are  recorded  in  every  county  where  the  bank- 
rupt owns  real  estate  not  exempt  from  execution,  and  pay  the  fee  for 
such  filing,  and  he  shall  receive  a  compensation  of  fifty  cents  for 
each  copy  so  filed,  which,  together  with  the  filing  fee,  shall  be  paid 
out  of  the  estate  of  the  bankrupt  as  a  part  of  the  cost  and  disburse- 
ments of  the  proceedings. 

§  47,  act  July  1,  1898,  c.  541,  30  Stat.  557,  U.  S.  Comp.  Stat.  1901,  p. 
3438,  as  amended  Feb.  5,  1903,  c.  487,  §  10,  32  Stat.  799,  U.  S.  Comp. 
Stat.  1905,  p.  687. 

The  amendment  of  1903  consisted  in  adding  clause  c.  The  trustee  stands 
in  the  place  of  the  creditors  of  the  bankrupt  and  has  the  same  rights  and 
remedies  as  they  would  have  had,  had  there  been  no  adjudication.3  Thus 
he  may  sue  in  equity  to  recover  a  preferential  payment.*  He  may  collect 
and  reduce  to  money  the  property  of  the  estate.  This  includes  all  property 
not  exempt,  which  may  be  made  available. 5  General  Order  No.  29  provides 
for  the  methccj  of  payment  of  the  money  collected.  6 

§  2250.  — preparation  of  inventory,  accounts,  etc. 

The  trustee  shall,  immediately  upon  entering  upon  his  duties, 
prepare  a  complete  inventory  of  all  the  property  of  the  bankrupt 
that  comes  into  his  possession.  The  trustee  shall  make  report  to 
the  court,  within  twenty  days  after  receiving  the  notice  of  his  ap- 
pointment, of  the  articles  set  off  to  the  bankrupt  by  him,  accord- 
ing to  the  provisions  of  the  forty-seventh  section  of  the  act  with 
the  estimated  value  of  each  article,  and  any  creditor  may  take  ex- 

SNorcross  v.  Nathan,  99  Fed.  414.  903,  and  cases  cited;  In  re  Standard 

*  Parker  v.  Black,  143  Fed.  560.  etc.  Co.  116  Fed.  476,  53  C.  C.  A.  644. 

sin  Te  Baudonine,  96  Fed.  536;  as  6  Poet,    §   2319;     as    to    courts    in 

to   sales  by   trustee   see,   In   re  San  whioh   trustees    shall   sue,   see   ante, 

Gabriel  etc.  Co.  102  Fed.  310,  42  C.  §  2202. 

C.  A.  369;  In  re  Pittelkow,  92  Fed. 
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ceptions  to  the  determination  of  the  trustee  within  twenty  days  after 
the  filing  of  the  report.  The  referee  may  require  the  exceptions  to 
be  argued  before  him,  and  shall  certify  them  to  the  court  for  final 
determination  at  the  request  of  either  party.  In  case  the  trustee 
shall  neglect  to  file  any  report  or  statement  which  it  is  made  his 
duty  to  file  or  make  by  the  act,  or  by  any  general  order  in  bank- 
ruptcy, within  five  days  after  the  same  shall  be  due,  it  shall  be  the 
duty  of  the  referee  to  make  an  order  requiring  the  trusteee  to  show 
cause  before  the  judge,  at  a  time  specified  in  the  order,  why  he 
should  not  be  removed  from  office.  The  referee  shall  cause  a  copy 
of  the  order  to  be  served  upon  the  trustee  at  least  seven  days  be- 
fore the  time  fixed  for  the  hearing,  and  proof  of  the  service  thereof 
to  be  delivered  to  the  clerk.  All  accounts  of  trustees  shall  be  re- 
ferred as  of  course  to  the  referee  for  audit,  unless  otherwise  spe- 
cially ordered  by  the  court. 

17th  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2251.  —  as  to  partnership  accounts. 

The  trustee  shall  keep  separate   accounts   of  the  partnership 
property  and  of  the  property  belonging  to  the  individual  partners. 
Clause  d,  §  5,  act  July  1,  1898,  c.  541,  30  Stat.  547,  U.  S.  Comp.  Stat. 
1901,  p.  3424. 

§  2252.  — compensation. 

a.  Trustees  shall  receive  for  their  services,  payable  after  they  are 
rendered  a  fee  of  five  dollars  deposited  with  the  clerk  at  the  time  the 
petition  is  filed  in  each  case,  except  when  a  fee  is  not  required  from 
a  voluntary  bankrupt,  and  from  estates  which  they  have  adminis- 
tered such  commissions  on  all  moneys  disbursed  by  them  as  may  be 
allowed  by  the  courts,  not  to  exceed  six  per  centum  on  the  first 
five  hundred  dollars  or  less,  four  per  centum  on  moneys  in  excess  of 
five  hundred  dollars  and  less  than  fifteen  hundred  dollars,  two  per 
centum  on  moneys  in  excess  of  fifteen  hundred  dollars  and  less  than 
ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten 
thousand  dollars.  And  in  case  of  the  confirmation  of  a  composition 
after  the  trustee  has  qualified  the  court  may  allow  him,  as  com- 
pensation, not  to  exceed  one  half  of  one  per  centum  of  the  amount 
to  be  paid  the  creditors  on  such  composition. 

b.  In  the  event  of  an  estate  being  administered  by  three  trustees 
instead  of  one  trustee  or  by  successive  trustees,  the  court  shall  ap- 
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portion  the  fees  and  commissions  between  them  according  to  the 
services  actually  rendered,  so  that  there  shall  not  be  paid  to  trus- 
tees for  the  administering  of  any  estate  a  greater  amount  than  one 
trustee  would  be  entitled  to. 

c.  The  court  may,  in  its  discretion,  withhold  all  compensation 
from  any  trustee  who  has  been  removed  for  cause. 

§  48,  act  July  1,  1898,  c.  541,  as  amended  Feb.  5,  1903,  c.  487,  §  11,  32 
Stat.  799,  TJ.  S.  Comp.  Stat.  1905,  p.  688. 

The  amendment  above  mentioned  made  substantial  changes  in  subdivision 
a,  as  to  the  amount  of  the  trustee's  commissions.  As  originally  enacted 
the  trustees  were  allowed  commissions  "on  sums  to  be  paid  as  dividends 
and  commissions."  Hence  they  could  not  charge  on  the  gross  sum  com- 
ing into  their  possession,  i  o  Neither  could  they  charge  commission  on  money 
which  never  became  a  part  of  the  bankrupt  estate,!!  nor  on  money  paid 
to  mortgagees,!  2  nor  on  money  paid  on  secured  claims,!  3  since  such  sums 
are  not  dividends.  Under  the  above  amendment  they  are  allowed  com- 
missions ''on  all  money  disbursed  by  them."  This  would  seem  to  allow 
commissions  on  sums  other  than  "dividends  and  commissions"  as  limited 
under  the  original  aet.i*  But  they  can  charge  only  on  money  paid  and  not 
on  the  payment  of  property  in  specie.iB  It  is  held  that  all  commissions 
should  be  paid  out  of  the  bankrupt  estate,!  6  but  secured  creditors  have 
been  held  liable  to  contribute  their  proportion  of  the  commissions  and 
other  costs  where  they  make  use  of  the  bankruptcy  court  and  its  officers 
to  realize  on  their  security.!  7 

§  2253.  —  what  covered  thereby. 

The  compensation  allowed  to  trustees  by  the  act  shall  be  in 
full  compensation  for  the  services  performed  by  them;  but  shall 
not  include  expenses  necessarily  incurred  in  the  performance  of 
their  duties  and  allowed  upon  the  settlement  of  their  accounts. 
3rd  clause  of  35th  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

The  compensation  allowed  a  trustee  being  in  full  for  his  services  he  is 
not  entitled  to  additional  compensation  for  legal  services  performed!  s  or 
for  extra  time  and  attention  given.! 9 

"In  re  Barker,  111  Fed.  501.  isin  re  Lumber  Co.  136  Fed.  986. 

"In  re  Kaiser,  112  Fed.  955.  "In  re  Anders,  136  Fed.  995. 

!2In  re  Utt,  105  Fed.  754,  45  C.  C.        "In    re    Alison    Lumber    Co.    137 

A.  32.  Fed.  643;  but  see  In  re  Anders,  136 

isin  re  Utt,  105  Fed.  754,  45  C.  C.  Fed.  995. 
A.  32;  In  re  Mammoth  etc.  Co.  116        isin  re  McKenna,  137  Fed.  611;  In 

Fed.  731;   but  see  In  re  Barber,  97  re   Halbert  Co.  134  Fed.  236.  67   C. 

Fed.  547.  C.  A.  18. 

"See  In  re  Anders  etc  Co.  136  Fed.        "In  re  Epstein,  109  Fed.  878;  In 

995.  re  Carolina  etc.  Co.  96  Fed.  950. 
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§  2254.    No  official  or  general  trustee. 

No  official  trustee  shall  be  appointed  by  the  court,  nor  any  gen- 
eral trustee  to  act  in  classes  of  cases. 

14th  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2255.     Trustee  not  appointed  in  certain  cases. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and, 
if  no  creditor  appears  at  the  first  meeting,  the  court  may,  by  order 
setting  out  the  facts,  direct  that  no  trustee  be  appointed;  but  at 
any  time  thereafter  a  trustee  may  be  appointed,  if  the  court  shall 
deem  it  desirable.  If  no  trustee  is  appointed  as  aforesaid,  the 
court  may  order  that  no  meeting  of  the  creditors  other  than  the 
first  meeting  shall  be  called. 

15th  order  in  bankruptcy  in  force  Jan.  2,  1899. 

No  trustee  will  be  appointed  where  the  schedule  discloses  no  assets.' 
But  an  appointment  may  be  made  subsequently  if  assets  are  discovered.4 

§  2256.     Notice  to  trustee  of  his  appointment. 

It  shall  be  the  duty  of  the  referee,  immediately  upon  the  appoint- 
ment and  approval  of  the  trustee,  to  notify  him  in  person  or  by  mail 
of  his  appointment;  and  the  notice  shall  require  the  trustee  forth- 
with to  notify  the  referee  of  his  acceptance  or  rejection  of  the  trust, 
and  shall  contain  a  statement  of  the  penal  sum  of  the  trustee's 
bond. 

16th  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2257.  — papers  and  accounts  open  to  inspection. 

The  accounts  and  papers  of  trustees  shall  be  open  to  the  in- 
spection of  officers  and  all  parties  in  interest. 

§  49  of  act  July  1,  1898,  e.  541,  30  Stat.  558,  U.  S.  Comp.  Stat.  1901,  p. 
3439. 

§  2258.  Various  provisions  as  to  bonds  of  referees  and  trustees, 
a.  Eeferees,  before  assuming  the  duties  of  their  offices,  and 
within  such  time  as  the  district  courts  of  the  United  States  having 
jurisdiction  shall  prescribe,  shall  respectfully  qualify  by  entering 
into  bond  to  the  United  States  in  such  sum  as  shall  be  fixed  by  such 
courts,  not  to  exceed  five  thousand  dollars,  with  such  sureties  as 

3In  re  Eagles,  99  Fed.  695. 
<In  re  Smith,  93  Fed.  791. 
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. shall  be  approved  by  such  courts,  conditioned  for  the  faithful  per- 
formance of  their  official  duties. 

b.  Trustees,  before  entering  upon  the  performance  of  their  offi- 
cial duties  and  within  ten  days  after  their  appointment,  or  within 
such  further  time  not  to  exceed  five  days,  as  the  court  may  permit, 
shall  respectively  qualify  by  entering  into  bond  to  the  United 
States,  with  such  sureties  as  shall  be  approved  by  the  courts,  condi- 
tioned for  the  faithful  performance  of  their  official  duties. 

c.  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting  after 
the  adjudication,  or  after  a  vacancy  has  occurred  in  the  office  of 
trustees,  or  after  an  estate  hasieen  reopened,  or  after  a  composition 
has  been  set  aside  or  a  discharge  revoked  if  there  is  a  vacancy 
in  the  office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the 
trustee ;  they  may  at  any  time  increase  the  amount  of  the  bond.  If 
the  creditors  do  not  fix  the  amount  of  the  bond  of  the  trustee  as 
herein  provided  the  court  shall  do  so. 

d.  The  court  shall  require  evidence  as  to  the  actual  value  of  the 
property  of  sureties. 

e.  There  shall  be  at  least  two  sureties  upon  each  bond. 

f.  The  actual  value  of  the  property  of  the  sureties,  over  and 
above  their  liabilities  and  exemptions,  on  each  bond  shall  equal  at 
least  the  amount  of  such  bond. 

g.  Corporations  organized  for  the  purpose  of  becoming  sureties 
upon  bonds,  or  authorized  by  law  to  do  so,  may  be  accepted  as 
sureties  upon  the  bonds  of  referees  and  trustees  whenever  the 
courts  are  satisfied  that  the  rights  of  all  parties  in  interest  will  be 
thereby  amply  protected. 

h.  Bonds  of  referees,  trustees  and  designated  depositories  shall  be 
filed  of  record  in  the  office  of  the  clerk  of  the  court  and  may  be 
sued  upon  in  the  name  of  the  United  States  for  the  use  of  any 
person  injured  by  a  breach  of  their  conditions. 

i.  Trustees  shall  not  be  liable,  personally  or  on  their  bonds,  to 
the  United  States,  for  any  penalties  or  forfeitures  incurred  by  the 
bankrupts  under  this  act,  of  whose  estates  they  are  respectively 
trustees. 

j.  Joint  trustees  may  give  joint  or  several  bonds. 

k.  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein  pro- 
vided and  within  the  time  limited,  he  shall  be  deemed  to  have 
declined  his  appointment,  and  such  failure  shall  create  a  vacancy  in 

his  office. 
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1.  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  alleged  breach  of  the  bond. 

m.  Suits  upon  trustees'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  estate  has  been  closed. 

§  50  of  act  July  1,  1898,  c.  541,  30  Stat.  558,  U.  S.  Comp.  Stat.  1901,  p. 
3439. 

§  2259.     Additional  compensation  to  referees  and  trustees  for- 
bidden. 

That  neither  the  referee  nor  the  trustee  shall  in  any  form  or 
guise  receive,  nor  shall  the  court  allow  them,  any  other  or  further 
compensation  for  their  services  than  that  expressly  authorized  and 
prescribed  in  this  act. 

§  72,  act  July  1,  1898,  c.  541,  added  Feb.  5,  1903,  c.  487,  §  18,  32  Stat. 
800,  U.  S.  Comp.  Stat.  1905,  p.  691. 

A  previous  section  prescribes  what  is  covered  by  the  trustee's  com- 
pensation.io 

"Ante,  §  2252. 
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CHAPTEE  65. 
PETITION  AND  ADJUDICATION. 

§  2269.  Petition  to  be  in  duplicate. 

§  2270.  — plainly  printed  or  written — abbreviations  and  interlineations. 

§  2271.  Schedules  of  bankrupt  property  to  be  filed. 

§  2272.  Amendment  of  petition  and  schedules. 

§  2273.  No  dismissal  of  petition  wj^hout  notice  to  creditors. 

§  2274.  Who  may  file  voluntary  petitions. 

§  2275.  What  creditors  may  file  involuntary  petitions. 

§  2276.  ■ — proceedings   where   petition   by   less   than   three  creditors  con- 
troverted. 

§  2277.  — relatives  excluded  in  computing  number  of  creditors. 

§  2278.  Service  and  return  day  of  process  in  involuntary  bankruptcy. 

§  2279.  — time  when  bankrupt  or  creditors  to  appear  and  plead. 

§  2280.  — other  creditors  may  join  or  oppose  petition. 

§  2281.  — pleadings  to  be  verified. 

§  2282.  — proceedings   where  two   petitions   filed — priority  and  consolida- 
tion. 

§  2283.  — petitions  in  different  districts,  priorities,  amendments  and  trans 
fers. 

§  2284.  • — transfer  and  consolidation  of  cases. 

§  2285.  — issues  and  hearing. 

§  2286.  — references  to  referee  by  clerk  if  judge  absent. 

§  2287.  — adjudication  on  default. 

§  2288.  Eight  to  jury  trial  if  demanded. 

§  2289.  — proceeding  if  no  jury  in  attendance. 

§  2290.  — general  provisions  as  to  right  to  jury  apply. 

§  2291.  Filing  of  schedule  in  involuntary  bankruptcy. 

§  2292.  Costs  in  contested  adjudications. 

§  2293.  Voluntary  petition — hearing  and  reference. 

§  2294.  Right  of  partner  to  resist  voluntary  petition  by  partnership. 

§  2295.  Bankrupt   to   submit   to    examination — exemption   from   criminal 
prosecution. 

§  2296.  — when  required  to  attend — actual  expenses  when  paid. 

§  2269.     Petition  to  be  in  duplicate. 

Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk  and  one 
for  service  on  the  bankrupt. [a:Kbl 

Clause  c,  of  §  59,  act  July  1,     1898,  u.  541,  30  Stat.  561,  U.  S.  Comp. 
Stat.  1901,  p.  3445. 
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[a]  Petition  to  be  in  duplicate. 

This  provision  means  that  one  petition  in  the  form  of  two  duplicate 
originals  shall  be  filed,!  and  where  only  one  original  is  filed  within  the 
prescribed  time  the  court  has  no  authority  to  allow  the  filing  of  the  other 
thereafter.  2  The  petition  should  be  filed  with  the  clerk  and  not  sent 
directly  to  the  judge.3  It  is  deemed  "filed"  when  personally  delivered  to 
the  clerk  and  received  by  him  for  the  purpose  of  being  kept  on  file,  though 
not  at  his  office  nor  during  office  hours ;*  and  it  is  his  duty  to  receive  and 
file  it,  although  there  is  a  vacancy  in  the  office  of  the  district  judge.5  The 
objection  that  the  petitioner  failed  to  file  a  duplicate  copy  is  waived  by 
an  answer  within  the  prescribed  time.s 

[b]  Involuntary  petition — what  to  contain. 

In  involuntary  proceedings  the  petition  should  be  filed  within  four 
months  of  the  commission  of  the  act  of  bankruptcy.9  So,  a  petition  filed 
more  than  four  months  after  the  recording  of  a  preferential  transfer  is  too 
late.io  In  the  eastern  district  of  North  Carolina  printed  forms  are  pre- 
scribed and  the  court  will  not  consider  petitions  unless  so  made  out.n 
This  rule,  however,  is  apparently  in  conflict  with  the  following  section. 
The  procedure  where  two  or  more  petitions  are  filed  against  the  same 
debtor,  in  different  districts,  is  set  forth  in  a  following  section. 12  The 
petition  must  state  the  nature  of  the  petitioner's  claims,!  3  and  must  show 
that  the  bankrupt  is  not  one  of  the  excepted  class,!  ■*  either  by  a  direct 
negative  averment  or  by  a  positive  statement  as  to  his  business,!  5  and 
the  petition  is  demurrable  if  such  fact  does  not  appear,is  but  may  be 
cured  by  amendment.!?  It  must  allege  that  the  defendant  owes  debts  to 
the  amount  of  at  least  one  thousand  dollars,!  s  and  the  omission  of  such 
allegation  leaves  the  court  without  jurisdiction.!  9  Allegations  as  to  acts 
of  bankruptcy  should  be  stated  with  reasonable  and  sufficient  certainty,2» 
the  petitioners  being  bound  to  made  as  full  disclosures  as  their  informa- 
tion will   permit.!     Thus   the  specific  act   relied  upon   should  be  stated, 

Hn  re  Stevenson,  94  Fed.  116.  i5ln   re  White,   135  Fed.  201;   see 

2ln  re  Dupree,  97  Fed.  28.  also  In  re  Brett,  130  Fed.  981;  In  re 

3In  re  Sykes,  106  Fed.  669.  Callison,  130  Fed.  987;  In  re  Mero, 

4  In  re  Von  Borcke,  94  Fed.  352.  128  Fed.  630;   Beach  v.  Grocery  Co. 

5ln  re  Urban  etc.  Co.  132  Fed.  140.  120  Fed.  736,  57  C.  C.  A.  150:  Rise  v. 

sin  re  Plymouth  etc.  Co.  135  Fed.  Bordner,  140  Fed.  566. 

1000,  68  C.  C.  A.  434.  ieln  re  Taylor,  102  Fed.  728,  42  C. 

sSee  §  3  (5)  b,  Banker  Act,  1898;  C.  A.  1. 

see  also  Rex  Buggy  Co.  v.  Heariek,  "Beach  v.  Grocery  Co.    120    Fed. 

132  Fed.  310.  736,  57  C.  C.  A.  150. 

i»See  In  re  Boffen,  134  Fed.  1019.  isTaft  Co.  v.  Bank,  141  Fed.  369, 

uMahoney  v.  Ward,  100  Fed.  278.  (C.  C.  A.) 

i2Post,  «  2283.  isTaft  Co.  v.  Bank,  141  Fed.  369, 

"In  re  White,  135  Fed.  201.  (C.  C.  A.) 

uSee  ante,  §  2226,  2227,  as  to  who  20ln  re  Nelson,  98  Fed.  76;  In  re 

may   become     bankrupts,     voluntary  Cliffe,  94  Fed.  354. 

and  involuntary.  iln  re  Blumberg,  133  Fed.  845. 
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with  the  time,  place  and  circumstances.2  and  an  allegation  that  prop- 
erty was  transferred  with  intent  to  defraud  creditors,  should  state  the 
facts,  showing  such  intent.  3  If  a  preference  is  alleged  the  names  of  the 
preferred  creditors  should  be  set  forth  if  known.  *  A  petition  setting  forth 
the  act  of  bankruptcy  in  the  statutory  language  only  is  apparently  in- 
sufficient^ as  the  bankrupt  has  a  right  to  know  what  particular  issue 
he  will  be  expected  to  meet.6  It  must  appear  also  that  the  claims  of  the 
petitioners  aggregate  $500  or  over,?  and  where  it  does  not  the  court  cannot 
allow  an  amendment  joining  other  creditors  to  make  up  the  deficit. s 

§  2270.  — plainly  printed   or   written — abbreviation  and   inter- 
lineations. 

All  petitions  and  the  scheduled  filed  therewith  shall  be  printed  or 
written  out  plainly,  without  abbreviation  or  interlineation,  except 
where  such  abbreviation  and  interlineation  may  be  for  the  purpose 
of  reference. 

Fifth  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2271.     Schedule  of  bankrupt  property  to  be  filed. 

The  bankrupt  shall  .  .  .  prepare  make  oath  to  and  file  in 
court  within  ten  days,  unless  further  time  is  granted,  after  the 
adjudication,  of  an  involuntary  bankrupt,  and  with  the  petition  of 
a  voluntary  bankrupt,  a  schedule  of  his  property,  showing  the 
amount  and  kind  of  property,  the  location  thereof,  its  money  value 
in  detail,  and  a  list  of  his  creditors,  showing  their  residences  if 
known,  if  unknown  that  fact  to  be  stated,  the  amount  due  each  of 
them,  the  consideration  thereof,  the  security  held  by  them,  if  any, 
and  a  claim  for  such  exemptions  as  he  may  be  entitled  to,  all  in 
triplicate,  one  copy  of  each  for  the  clerk,  one  for  the  referee  and 
one  for  the  trustee.     .     .     . 

Clause  8,  §  7,  act  July  1,  1808,  c.  541,  30  Stat.  548,  U.  S.  Comp.  Stat. 
lflOl,  p.  3425. 

The  form  of  schedule  as  prescribed  by  the  Supreme  Court  is  set  forth 
in  the  appendix.  All  property  should  be  scheduled. is  If  exempt  the 
exemption  should  be  stated,  i*  The  list  of  debts  should  be  set  forth,  in- 
cluding  partnership   debts,   where   a   firm    member   seeks    discharge   from 

2See  Clark  v.  Henne,  127  Fed.  288,  sin  re  Hark,  135  Fed.  604. 

62  C.  C.  A.  172;  In  re  Nelson.  98  Fed.  'In  re  Stein,  130  Fed.  377;  see  also 

76.  post,  §  2275. 

3ln  re  White,  135  Fed.  199.  »In  re  Stein,  130  Fed.  377. 

«In  re  Lackow,  140  Fed.  573.  "In  re  Becker,  106  Fed.  54. 

Bin  re  Hark,  135  U.  S.    605;    but  i*In  re  Bean,  100  Fed.  262. 
see  In  re  Bellah,  116  Fed.  69. 
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both  individual  and  firm  liability."  Amendments  are,  however,  liberally 
allowed."  Under  the  ninth  order  in  bankruptcy  the  petitioning  creditor 
in  involuntary  cases  shall  file  the  schedule,  where  the  bankrupt  is  absent 
or  cannot  be  found.1 8 

§  2272.    Amendment  of  petition  and  schedules. 

The  court  may  allow  amendments  to  the  petition  and  schedules 
on  application  of  the  petitioner.  Amendments  shall  be  printed 
or  written,  signed  and  verified,  like  original  petitions  and  schedules. 
If  amendments  are  made  to  separate  schedules,  the  same  must  be 
made  separately,  with  proper  references.  In  the  application  for 
leave  to  amend,  the  petition  shall  state  the  cause  of  the  error  in  the 
paper  originally  filed. 

Eleventh  order  in  bankruptcy  in  force  Jan.  2, 1899. 

Amendments  may  generally  be  made  at  any  stage  of  the  proceedings 
regardless  of  the  time  elapsed.z  They  are  liberally  allowed,3  the  above 
order  not  restricting  the  general  power  of  amendment  vested  in  the  court.* 
The  power  to  amend  includes  the  correcting  of  the  name  of  the  alleged 
bankrupts  Amendments  to  a  petition  have  been  allowed  after  hearing 
alleging  specific  acts  of  bankruptcy,  where  the  original  petition  only  al- 
leged bankruptcy  generally.  6  An  amendment  when  filed  takes  effect  a9 
of  the  date  of  the  original  petition.' 

§  2273.    No  dismissal  of  petition  without  notice  to  creditors. 

A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the 
petitioner  or  petitioners  or  for  want  of  prosecution  or  by  consent 
of  parties  until  after  notice  to  the  creditors. 

Clause  g,  of  §  59,  act  July  1,  1898,  c.  541,  30  Stat.  562,  U.  S.  Comp. 
Stat.  1901,  p.  3445. 

Notice  of  a  proposed  dismissal  is  essential,!  l  and  an  order  of  dismissal 
without  such  notice  is  erroneous.12  But  it  is  not  void,  and  in  order  to 
have  it  set  aside  application  therefor  must  be  made  with  reasonable  dili- 
gence. 1 3     A  provision  providing  for  ten  days'  notice  to  creditors  of  *  pro- 

isln  re  Monroe,  114  Fed.  398.  eChicago  etc.  Co.  v.  Leather  Co.  141 

"See  post,  §  2272.  Fed.  520,  (C.  C.  A.) 

"Post,  §  2291.  7In  re  Shoesmith,  135  Fed.  688,  68 

2In  re  Mercur,  122  Fed.  384,  58  C.  C.    C.   A.    322;    Chicago    etc.    Co.   v. 

C.  A.  472,  and  see  In  re  Ives,  113  Fed.  Leather  Co.  141  Fed.  520,  (C.  C.  A.) 

913,  51  C.  C.  A.  541.  nin  re  Plymouth  etc.  o.  135  Fed. 

3ln  re  Royal,  112  Fed.  135.  1000,  68  C.  C.  A.  434. 

*ln  re  Bellah,  116  Fed.  69;  Gleason  "Idem. 

v.  Smith  ete.  Co.   145  Fed.  895,   (C.  I31n  re  Jemison  etc.  Co.  112  Fed. 

C  A.)  966,  50  C.  C.  A.  641. 
5GIeason  v.  Smith  etc.  Co.  145  Fed. 

895,   (C.  C.  A.). 
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posed  dismissal  of  proceedings  is  found  elsewhere,  i*  It  is  held,  however, 
that  notice  as  above  required  is  unnecessary  except  to  the  petitioning 
creditors,  where  the  petition  is  involuntary  and  no  list  of  creditors  has 
been  filed,  no  creditors  have  intervened  and  there  is  no  reason  to  suspect 
collusion.15  It  is  held  also  that  where  the  creditors  have  been  notified  of 
the  pendency  of  the  petition  and  have  not  appeared,  a  dismissal  for  want 
of  sufficient  petitioners  will  not  be  withheld  until  the  clerk  can  notify  such 
■creditors.  16 

|  2274.     Who  may  file  voluntary  petitions. 

Any  qualified  person  may  file  a  petition  to  be  adjudged  a  volun- 
tary bankrupt. 

Clause  a,  of  §  59,  act  July  1,  1898,  c.  541,  30  Stat.  561,  U.  S.  Comp. 
Stat.  1901,  p.  3445. 

The  qualifications  of  a  voluntary  bankrupt  are  set  forth  in  an  earlier 
:seetion.i 

■§  2275.     What  creditors  may  file  involuntary  petitions. 

Three  or  more  creditors  who  have  provable  claims  against  any 
person  which  amount  in  the  aggregate,  in  excess  of  the  value  of 
securities  held  by  them,  if  any,  to  five  hundred  dollars  or  over ;  or 
if  all  of  the  creditors  of  such  person  are  less  than  twelve  in  number, 
then  one  of  such  creditors  whose  claim  equals  such  amount  may 
£le  a  petition  to  have  him  adjudged  a  bankrupt. 

Clause  b,  of  §  59,  act  July  1,  1898,  c.  541,  30  Stat.  561,  U.  S.  Comp. 
Stat.  1901,  p.  3445. 

It  is  necessary  that  »  party  have  a  "provable  claim"  in  order  to  be  a 
-petitioner.3  So  a  creditor  who  has  assigned  his  claim  cannot  be  con- 
sidered,'' nor  can  a,  creditor,  holding  an  unsurrendered  preference,^  since 
-a  creditor  cannot  prove  a  claim  until  he  has  surrendered  any  preference 
he  may  have  obtained.  6  Nor  can  a  party  be  considered  as  a  creditor,  who 
under  an  agreement  between  the  debtor  and  a  third  party,  must  look  to 
-the  latter  for  the  satisfaction  of  his  claim.?  But  a  person  surrendering  his 
preference  may  qualify.®     A  claimant  having  an  unliquidated  demand  may 

i4See  post,  §  2315.  Fishblatc  etc.   Co.  125  Fed.  986;   see 

I51n  re  Levi,  142  Fed.  963,   (C.  C.  however,  In   re   Herzikopf,   118  Fed. 

A.)  101. 

"In  re  Trebelhorn,  137  Fed.  3,  69        6In  re  Strobel  etc.  Co.  v.  Knost,  99 

C.  C.  A.  601.  Fed.  409;  In  re  Conhaim,  97  Fed.  924; 

lAnte,  §  2226.  see  also  In  re  Rogers  etc.    Co.    102 

3  In   re   Rogers    etc.    Co.    102    Fed.  Fed.  688;  and  see  Bankruptcy  act,  § 

-687.  57  g.  post,  §  2304. 

<In  re  Burlington  etc.  Co.  109  Fed.        'In  re  Blount,  142  Fed.  267. 
"777.  sin   re   Vastbinder,    126   Fed.   417 

5In   Gillette,   104  Fed.  769;    In  re  and  eases  cited. 
Rogers  etc.  Co.  102  Fed.  687;  In  re 
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be  a  petitioner  where  it  is  "provable."  9  But  it  is  held  that  a  party  having 
an  unliquidated  demand  in  tort  for  damages  cannot  be  a  petitioner.™  Per- 
sons who  procure  the  commission  of  an  act  of  bankruptcy  n  as  by  actively 
asserting  a  claim  and  ratifying  an  assignment  for  benefit  of  creditors  may 
be  estopped  from  maintaining  an  involuntary  petition  thereon.12  Where, 
however,  the  petitioners  merely  file  their  claims,  in  the  matter  of  as- 
signment, as  required  by  State  law,is  or  where  the  participation  in  the 
assignment  is  involuntary,  1  i  there  is  no  estoppel.  The  question  as  to 
whether  the  number  of  creditors  is  less  than  twelve  so  as  to  entitle  a 
single  creditor  to  file  a  petition  is  to  be  determined  as  of  the  date  of  the 
petition."  Creditors  subsequently  joining  in  the  petition  may  be  reckoned 
in  making  up  the  number  of  petitioners,  and  the  amount  of  the  claims 
required.  16  So  where  the  petition  alleges  less  than  twelve  creditors,  and 
there  is  only  one  petitioner,  others  may  join  to  make  up  the  requisite  num- 
ber where  it  appears  that  there  were  more  than  twelve  creditors.!'  Where, 
however,  the  petition  fails  to  show  the  necessary  number  of  petitioners 
and  the  requisite  amount  the  court  has  no  jurisdiction  and  hence  cannot 
allow  other  creditors  to  come  in. is  Parts  of  claims  cannot  be  assigned  in 
order  to  make  up  the  necessary  number  of  creditors  where  other  creditor* 
do  not  wish  an  adjudication.!  9 

While  a  creditor  misled  may  be  permitted  to  withdraw  from  the  peti- 
tion^ a  withdrawal  will  be  refused  where  a  dismissal  of  the  petition  would 
result.4  No  creditor  can  be  compelled  to  be  a  petitioner  against  his  will> 
The  act  nowhere  requires  that  notice  be  given  to  the  other  creditors  of  the 
filing  of  an  involuntary  petition.* 

§  2276.  —  proceeding  where  petition  by  less  than  three  creditors 
controverted. 

If  it  be  averred  in  the  petition  that  the  creditors  of  the  bankrupt 
are  less  than  twelve  in  number,  and  less  than  three  creditors  have 
joined  as  petitioners  therein,  and  the  answer  avers  the  existence  of  a 
larger  number  of  creditors,  there  shall  be  filed  with  the  answer  a 
list  under  oath  of  all  the  creditors,  with  their  addresses,  and  there- 
sin  re  Stern,  116  Fed.  604,  54  C.  isln  re  Romanow,  92  Fed.  510; 
C.  A.  60;  In  re  Shoe  Co.  125  Fed.  576.   In  re  Eedingfield,  96  Fed.  190;  see  § 

loin  re  Brinckman,  103  Fed.  65.        2276,  post;  In  re  Ryan,  114  Fed.  373. 

uln  re  Marks  etc.  135    Fed.    448,        "In  re  Mercur,  95  Fed.  634. 
and  see  Lowenstein  v.  McShane,  etc.        isln  re   Stein,   130  Fed.   377;   see- 
Co.  130  Fed.  1007.  ante,  §  2271,  note. 

i2Simon«on  v.  Shinheimer,  95  Fed.  I9ln  re  Thread  Independent  113 
948,  37  C.  C.  A.  337 ;  Durham  etc.  Co.    Fed.  998. 

v.  Seaboard  etc.  Mills,  121  Fed.  179;        3  In   re  Coburn,  126   Fed.  220;   see 
pee  In  re  Romanow,  92  Fed.  510.  also  In  re  Heffron,  6  Biss.  156,  Fed. 

"See  In  re  Curtis,  94  Fed.  630,  36  Cas.  No.  6,321;  In  re  Sargent,  13  N. 
C.  C.  A.  430.  B.  R.  144,  Fed.  Cas.  No.  12,361. 

"See  In  re  Salmon,  143  Fed.  406.       4Tn  re  Bedingfield,  96  Fed.  190. 

i5ln  re  Coburn,  126  Fed.  218.  5ln  re  Gillette.  104  Fed.  769. 

sin  re  Billing,  145  Fed.  395. 
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upon  the  court  shall  cause  all  such  creditors  to  be  notified  of  the 
pendency  of  such  petition  and  shall  delay  the  hearing  upon  such 
petition  for  a  reasonable  time,  to  the  end  that  parties  in  interest 
shall  have  an  opportunity  to  be  heard;  if  upon  such  hearing  it 
shall  appear  that  a  sufficient  number  have  joined  in  such  petition, 
or  if  prior  to  or  during  such  hearing  a  sufficient  number  shall  join 
therein,  the  case  may  be  proceeded  with,  but  otherwise  it  shall  be 
dismissed. 

Clause  a,  §  59  of  act  July  1,  1898,  c.  541,  30  Stat.  561,  U.  S.  Comp.  Stat. 
1901,  p.  3445. 

See  notes  to  previous  section. 

§  2277.  — relatives  excluded  in  computing  number  of  creditors. 

In  computing  the  number  of  creditors  of  a  bankrupt  for  the 
purpose  of  determining  how  many  creditors'  must  join  in  the  peti- 
tion, such  creditors  as  were  employed  by  him  at  the  time  of  the 
filing  of  the  petition  or  are  related  to  him  by  consanguinity  or 
affinity  within  the  third  degree,  as  determined  by  the  common  law, 
and  have  not  joined  in  the  petition,  shall  not  be  counted. 

Clause  e,  of  §  59,  act  July  1,  1898,  c.  541,  30  Stat.  561,  TJ.  S.  Comp. 
Stat.  1901,  p.  3445. 

§  2278.     Service  and  return  day  of  process  in  involuntary  bank- 
ruptcy. 

Upon  the  filing  of  a  petition  for  involuntary  bankruptcy,  serv- 
ice thereof,  with  a  writ  of  subpoena,  shall  be  made  upon  the  person 
therein  named  as  defendant  in  the  same  manner  that  service  of  such 
process  is  now  bad  upon  the  commencement  of  a  suit  in  equity  in  the 
courts  of  the  United  States,  except  that  it  shall  be  returnable  within 
fifteen  days,  unless  the  judge  shall  for  cause  fix  a  longer  time ;  but 
in  case  personal  service  cannot  be  made,  then  notice  shall  be  given 
by  publication  in  the  same  manner  and  for  the  same  time  as  pro- 
vided by  law  for  notice  by  publication  in  suits  to  enforce  a  legal 
or  equitable  lien  in  courts  of  the  United  States,  except  that, 
unless  the  judge  shall  otherwise  direct,  the  order  shall  be  pub- 
lished not  more  than  once  a  week  for  two  consecutive  weeks,  and 
the  return  day  shall  be  ten  days  after  the  last  publication  unless 
the  judge  shall  for  cause  fix  a  longer  time. 

Clause  a    of     18,  act  July  1,  1898,  c.  541,  as  amended  Feb.  5,  1903,  c. 
487,  §  6,  32  Stat.  798,  U.  S.  Comp.  Stat.  1905,  p.  685. 
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The  service  of  the  petition  and  the  subpoena  is  made  in  the  same  manner 
as  in  an  equity  suit,  that  is,  by  personal  service  on  party,  or  by  leaving 
a  copy  at  his  usual  place  of  abode  with  some  adult  resident  or  members 
of  the  family,i  3  and  where  the  latter  form  of  service  has  been  complied 
with  it  has  been  held  sufficient  without  the  publication  as  prescribed  in 
the  last  clause  of  the  section. i*  When  the  alleged  bankrupt  was  a  hotel 
keeper  service  on  the  clerk  was  held  sufficient,!  5  and  where  a  foreign  corpo- 
ration, service  was  allowed  on  State  commissioner  of  corporations  duly  ap- 
pointed attorney  to  receive  service.! «  Additional  notice  by  publication  is 
advisable  where  the  alleged  bankrupt  is  a  lunatic,  although  he  is  personally 
served,!  7  and  his  guardian  should  be  included  in  the  process.!  s  Where 
one  member  of  a  firm  refuses  to  join  in  petition  the  proceeding  becomes 
involuntary  as  to  him  and  he  must  be  served.!  9  An  objection  that  a  sub- 
poena is  improperly  served  can  be  raised  only  by  motion  or  defense  at  the 
trial.  20  The  fact  that  it  was  not  served  before  the  return  day  does 
not  terminate  the  proceedings,  the  court  having  power  to  issue  an  alias 
subpoena.! 

§  2279  —  time  when  bankrupt  or  creditor  to  appear  and  plead. 

The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the  peti- 
tion within  five  days  after  the  return  day,  or  within  such  further 
time  as  the  court  may  allow.  , 

Clause  b  of  §  18,  act  July  1,  1898,  c.  541,  as  amended  Feb.  5,  1903,  c. 
487,  §  6,  32  Stat.  798,  30  Stat.  551,  U.  S.  Comp.  Stat.  1905,  p.  685. 

The  amendment  above  referred  to  consisted  in  changing  the  time  for 
pleading  to  the  petition  from  ten  to  five  days.  Such  time  is  computed  by 
excluding  the  first  day  and  including  the  last. 5  The  provision  is  man- 
datory 6  and  on  failure  to  plead  by  the  last  day  the  court  may  adjudicate 
or  dismiss  the  petition.7  While  the  time  may  be  extended  by  the  court 
it  cannot  be  extended  by  agreement  between  the  counsel  for  the  petition- 
ing creditors  and  the  bankrupts  Where  the  petition  is  insufficient  on  its 
face  a  demurrer  may  be  filed,9  but  the  question  of  the  sufficiency  of  an 
answer  to  a  petition  cannot  be  so  raised,!  o  since  equity  practice  is  followed, 
and  a  demurrer  to  an  answer  is  unknown  to  that  court.!  i     The  petition- 

I31n  re  Risteen,  122  Fed.  733;  see  5§    31    Bankruptcy    act;     Day    v. 

Equity   rule  13,  ante,  §  971.  Beck  etc.  Co.  114  Fed.  834,  52  C.  C. 

uln  re  Eisteen,   122  Fed.  733.  A.  468. 

16Idem-  «Day  v.  Beck  etc.  Co.  114  Fed.  834, 

!6In  re  Magid-Hope  Silk  Mfg.  Co.  52  C.  C.  A.  468 

110  Fed.  352.  7Post,  §  2287. 

!7ln  re  Burka,  107  Fed.  674.  8In  re  Simonson,  92  Fed.  904. 

18Idem.  9See  In  re  Harper,  105  Fed.  900; 

isin  re  Murray,  96  Fed.  600.  and  see  Dressel  v.  Lumber  Co.  107 

zoin    re     Seaboard     etc.     Under-  Fed.  255. 

writers,  137  Fed.  987.  "Goldman  v.  Smith,  93  Fed.  182.. 

iGleason  v.  Smith  etc.  Co.  145  Fed.  nGrether  v.  Wright    75  Fed    743. 

895.  23  C.  C.  A.  500.           ' 
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ing  creditors  may,  however,  file  a  replication  denying  the  allegations  in 
the  answer.*  2 

§  2280.  —  other  creditors  may  join  or  oppose  petition. 

Creditors  other  than  original  petitioners  may  at  any  time  enter 
their  appearance  and  join  in  the  petition,  or  file  an  answer  and  be 
heard  in  opposition  to  the  prayer  of  the  petition. 

Clause  b  of  §  59,  act  July  1,  1898,  e.  541,  30  Stat.  561,  U.  S.  Comp. 
Stat.  1901,  p.  3445. 

As  to  appearance  and  joinder  of  other  creditors  to  make  up  sufficiency 
of  the  number  of  petitioners  and  the  amount,  see  ante,  §  2275.  The  above 
provision  does  not  authorize  a  creditor  to  appear  and  file  an  answer  raising 
new  issues  where  the  time  for  pleading  to  the  petition  has  expired  and 
has  not  been  extended  and  the  petition  has  been  heard.  1 6 

§  2281.  — pleadings  to  be  verified. 

All  pleadings  setting  up  matters  of  fact  shall  be  verified  under 
oath. 

Clause  c  of  §  18,  act  July  1,  1898,  u.  541,  30  Stat.  551,  U.  S.  Comp. 
Stat.  1901,  p.  3429. 

While  the  pleadings  setting  up  matters  of  fact  must  be  verified,  no 
formal  affidavit  is  necessary. 1 9  When  the  verification  is  by  officers  of  a 
corporation,  however,  their  authority  must  be  set  forth.20  The  petition 
may  be  verified  by  the  attorneys  of  the  creditors  where  they  have  full 
knowledge  of  the  facts,i  though  it  is  held  that  it  should  be  by  the  credit- 
ors when  within  their  knowledge.2  The  verification  of  a  voluntary  peti- 
tion by  the  bankrupt's  attorney  has  been  allowed  when  at  the  time  he 
was  not  an  attorney  of  record.3  In  any  event  a  defective  verification  is 
not  jurisdictional  and  may  be  cured  by  amendment,*  and  the  defect  is 
waived  by  plea  and  answer  on  the  merits,  even  though  the  answer  is  not 
permitted  to  be  filed.  6 

§  2282.  — proceedings  where  two   petitions  filed — priority  and 
consolidation. 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against 

i2See  In  re  Tayler,  102  Fed.  728,  42  Green  River  etc.  Bank  v.  Craig,  110 

C.  C.  A.  1.  Fed.  137. 

I6ln  re  Mutual    etc.    Agency,    111  2In  re  Nelson,  98  Fed.  76. 

Fed.  152.  3ln  re  Kindt,  98  Fed.  403. 

"In  re  Bellah,  116  Fed.  76.  «In  re  Simonson,  92  Fed.  910;   In 

2»Idem.  Chequasset  Lumber  Co.  112  Fed.  56, 

i In   re  Vastbinder,   126   Fed.   418;  Green  River  etc.  Bank  v.  Craig,  110 

In   re    Chequasset    Lumber    Co.    112  Fed.  137. 

Fed.  56;  see  also  Lehigh  etc.  Co.  v.  6  Simonson  v.  Sinsheimer,    95    Fed. 

Stengel,  95  Fed.  641,  37  C.  C.  A.  210;  948,  37  C.  C.  A.  337. 
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a  common  debtor,  alleging  separate  acts  of  bankruptcy  committed 
by  said  debtor  on  different  days  within  four  months  prior  to  the  fil- 
ing of  said  petitions,  and  the  debtor  shall  appear  and  show  cause 
against  an  adjudication  of  bankruptcy  against  him  on  the  peti- 
tions that  petition  shall  be  first  heard  and  tried  which  alleges  the 
commission  of  the  earliest  act  of  bankruptcy ;  and  in  case  the  sev- 
eral acts  of  bankruptcy  are  alleged  in  the  different  petitions  to  have 
been  committed  on  the  same  day,  the  court  before  which  the  same 
are  pending  may  order  them  to  be  consolidated,  and  proceed  to  a 
hearing  as  upon  one  petition;  and  if  an  adjudication  of  bank- 
ruptcy be  made  upon  either  petition,  or  for  the  commission 
of  a  single  act  of  bankruptcy,  it  shall  not  be  necessary  to  proceed 
to  a  hearing  upon  the  remaining  petitions,  unless  proceedings  be 
taken  by  the  debtor  for  the  purpose  of  causing  such  adjudication 
to  be  annulled  or  vacated. 

Seventh  order  in  bankruptcy  in  effect  Jan.  2,  1809. 

§  2283.  — petitions  in  different  districts,  priorities,  amendments 
and  transfers. 
In  case  two  or  more  petitions  shall  be  filed  against  the  same  indi- 
vidual in  different  districts,  the  first  hearing  shall  be  had  in  the 
district  in  which  the  debtor  has  his  domicile,  and  the  petition  may  be 
amended  by  inserting  an  allegation  of  an  act  of  bankruptcy  com- 
mitted at  an  earlier  date  than  that  first  alleged,  if  such  earlier  act 
is  charged  in  either  of  the  other  petitions ;  and  in  case  of  two  or  more 
petitions  against  the  same  partnership  in  different  courts,  each  hav- 
ing jurisdiction  over  the  case,  the  petition  first  filed  shall  be  first 
heard,  and  may  be  amended  by  the  insertion  of  an  allegation  of  an 
earlier  act  of  bankruptcy  than  that  first  alleged,  if  such  earlier 
act  is  charged  in  either  of  the  other  petitions;  and,  in  either 
case,  the  proceedings  upon  the  other  petitions  may  be  stayed  until 
an  adjudication  is  made  upon  the  petition  first  heard ;  and  the  court 
which  makes  the  first  adjudication  of  bankruptcy  shall  retain  ju- 
risdiction over  all  proceedings  therein  until  the  same  shall  be  closed. 
In  case  two  or  more  petitions  shall  be  filed  in  different  districts  by 
different  members  of  the  same  partnership,  for  an  adjudication  of 
the  bankruptcy  of  said  partnership,  the  court  in  which  the  petition 
is  first  filed,  having  jurisdiction,  shall  take  and  retain  jurisdiction 
over  all  proceedings  in  such  bankruptcy  until  the  same  shall  be 
closed ;  and  if  such  petitions  shall  be  filed  in  the  same  district,  action 

1696 


Procedure]  IN  BANKRUPTCY.  §  2285 

shall  be  first  had  upon  the  one  first  filed.    But  the  court  so  retain- 
ing jurisdiction  shall,  if  satisfied  that  it  is  for  the  greatest  conven- 
ience of  parties  in  interest  that  another  of  said  courts  should  pro- 
ceed with  the  cases,  order  them  to  be  transferred  to  that  court. 
Sixth  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2284.  — transfer  and  consolidation  of  cases. 

In  the  event  petitions  are  filed  against  the  same  person,  or  against 
different  members  of  a  partnership,  in  different  courts  of  bank- 
ruptcy each  of  -which  has  jurisdiction,  the  cases  shall  be  trans- 
ferred, by  order  of  the  courts  relinquishing  jurisdiction,  to  and  be 
consolidated  by  the  one  of  such  courts  which  can  proceed  with  the 
same  for  the  greatest  convenience  of  parties  in  interest. 

§  32  of  act  July  1,  1898,  c.  541,  30  Stat.  554,  U.  S.  Comp.  Stat.  1901, 
p.  3434. 

This  section  applies  to  petitions  filed  against  partnerships  as  well  as 
those  against  the  members  thereof.*  As  to  cases  referred  to  in  this  sec- 
tion, the  court  first  obtaining  jurisdiction  will  hear  and  dispose  of  the  case 
unless,  in  its  discretion,  it  directs  a  transfer  for  the  greater  convenience 
of  the  parties.s 

§  2285.  —  issues  and  hearing. 

If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  the 
time  limited,  and  controvert  the  facts  alleged  in  the  petition,  the 
judge  shall  determine,  as  soon  as  may  be,  the  issues  presented  by 
the  pleadings,  without  the  intervention  of  a  jury,  except  in  cases 
where  a  jury  trial  is  given  by  this  act,  and  makes  the  adjudication 
or  dismiss  the  petition. 

Clause  d  of  §  18,  act  July  1,  1898,  c.  541,  30  Stat.  551,  U.  S.  Comp. 
Stat.   1901,  p.  3429. 

The  effect  of  a  general  appearance  and  joining  issue  on  the  merits  is  to 
waive  all  formal  or  modal  defects,"  so  objections  as  to  the  authentica- 
tion of  the  petition  are  waived  if  not  made  at  the  time  of  taking  issue  and 
demanding  a  jury  trial."  A  jurisdictional  objection  must  also  be  promptly 
taken  advantage  of  or  it  is  waived."  Issue  being  joined,  the  trial  is  with- 
out intervention  of  a  jury  except  where  a  jury  trial  is  given.  Such  trial 
is  given  where  the  question  raised  is  as  to  the  insolvency  of  the  bankrupt 

sin  Te  Sears,  112  Fed.  58.  "In  re  McNaughton,  8  1ST.  B.  R.  44, 

sin  re  Sears,  112  Fed.  58.  Fed.  Cas.  No.  8,912. 

loSee  In  re  Cliffe,  94  Fed.  355;  In  "In  re  Mason,  99  Fed.  256;  see 
re  Worsham,  142  Fed.  121.  also  In   re   Worsham,   142  Fed.   121, 

and  cases  cited. 

Fed.  Proa— 107.  1697 


§  2286  PETITION    AND    ADJUDICATION.  [Code  Fed. 

or  the  commission  of  an  act  of  bankruptcy.!  3    Involuntary  bankruptcy  pro- 
ceedings are  not  changed  into  voluntary  by  failure  of  bankrupt  appeal.  i< 

§  2286.  — references  to  referee  by  clerk  if  judge  absent. 

If  the  judge  is  absent  from  the  district,  or  the  division  of  the  dis- 
trict in  which  the  petition  is  pending,  on  the  next  day  after  the 
last  day  on  which  pleadings  may  be  filed,  and  none  have  been  filed 
by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall  forthwith 
refer  the  case  to  the  referee. 

Clause  f  of  §  18,  act  July  1,  1898,  c.  541,  30  Stat.  551,  U.  S.  Comp. 
Stat.  1901,  p.  3429. 

The  clerk  must  refer  the  case  under  the  above  provision  and  it  sannot 
be  done  by  his  deputy.!'  A  reference  of  an  involuntary  petition  can  be 
made  undw  the  above  provision  only  where  no  issue  has  been  raised  on 
the  petition  by  the  bankrupt  or  a  creditor.  1 8 

§  2287.  —  adjudication  on  default. 

If  on  the  last  day  within  which  pleadings  may  be  filed  none  are 
filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge  shall  on  the 
next  day,  if  present,  or  as  soon  thereafter  as  practicable,  make  the 
adjudication  or  dismiss  the  petition. 

Clause  e  of  §  18,  act  July  1,  1898,  c.  541,  30  Stat.  551,  U.  S.  Comp.  Stat. 
1901,  p.  3429. 

Thie  time  within  which  pleadings  are  to  be  filed  is  mandatory  and  should 
be  strictly  observed.!  So  when  not  filed  in  time  an  adjudication  may  be 
made  pro  confesso,2  which  is  as  binding  as  if  made  after  a  hearing.3  In 
computing  the  time  allowed  the  first  day  is  excluded  and  the  last  in- 
cluded,* and  an  adjudication  made  before  the  last  day  has  expired  is  pre- 
mature. 6  A  default  adjudication  being  binding  a  petitioner  cannot  by 
motion  to  vacate  the  adjudication,  obtain  the  benefit  of  an  appeal  or  other 
revisory  writ.  Such  adjudication  can  be  assailed  only  for  fraud  in  its 
procurement,  or  for  want  of  jurisdiction  apparent  on  the  face  of  the  pro- 
ceedings. 6 

The  petition  to  set  aside  an  adjudication  whether  after  a  regular  hear- 
ing or  on  default,  may  be  made  by  the  creditors  who  have  provable  claims 
or  by  the  bankrupt,?  except  in  voluntary  cases  where  it  cannot  be  made 

isPost,  |  2288.  752,  50  C.  C.  A.  517;  see  also  In  re 

!4In  re  Taylor,  102  Fed.  728,  42  C.   Billing,  145  Fed.  395. 
C-  -A-  1-  <§  31  Bankruptcy  act.  TJ.  S.  Comp. 

I'Bray  v.  Cobb,  91  Fed.  102.  Stat,  1901,  p.  3434 

isln  re  Humbert  Co.  100  Fed.  439.        Br>ay  v.  Beck  etc.  Co.  114  Fed  836, 
iBray  v.  Cobb,  91  Fed.  106.  52  C.  C.  A.  468. 

2ldem-  6In  re  Billing.  145  Fed.  395. 

sin  re  American  etc.  Co.  112  Fed.        7See  In  re  Columbia  etc.    Co.    112 

Fed.  643,  50  C.  C.  A.  406. 
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by  a  creditor,  he  having  no  right  to  contest  the  adjudication  in  the  first 
place.  8  It  may,  however,  be  opposed  by  any  person  affected  by  the  ad- 
judication and  interested  in  sustaining  it.9  Where  the  want  of  jurisdic- 
tion is  the  ground  of  the  petition  to  set  aside,  the  court  may,  in  its  dis- 
cretion, consider  the  petition  of  a  stranger  to  the  proceedings.!  o  Each 
application  to  set  aside  must  be  considered  on  its  own  facts,!  i  but  it  must 
be  made  reasonably,  and  has  been  refused  when  not  made  until  after  the 
lapse  of  eight  months.  12 

§  2288.     Right  to  jury  trial  if  demanded. 

A  person  against  whom  an  involuntary  petition  has  been  filed 
shall  be  entitled  to  have  a  trial  by  jury,  in  respect  to  the  question 
of  his  insolvency,  except  as  herein  otherwise  provided,  and  any  act 
of  bankruptcy  alleged  in  such  petition  to  have  been  committed, 
upon  filing  a  written  application  therefor  at  or  before  the  time 
within  which  an  answer  may  be  filed.  If  such  application .  is  not 
filed  within  such  time,  a  trial  by  jury  shall  be  deemed  to  have  been 
waived. 

Clause  a  of  §  19,  act  July  1,  1898,  c.  541,  30  Stat.  551,  TJ.  S.  Comp. 
Stat.  1901,  p.  3429. 

An  alleged  bankrupt  is  entitled  to  »  jury  trial  only  upon  a  question  as 
to  his  insolvency,1^  or  the  commission  by  him  of  an  act  of  bankruptcy.!? 
Hence  the  contention  that  certain  petitioners  are  not  creditors  cannot  be  so 
tried.!  8  While  such  trial  is  a  matter  of  right,!  9  the  demand  therefor  must 
be  made  in  writing  within  the  time  within  which  an  answer  may  be 
filed,2°  that  is,  within  five  days  after  the  return  day  of  the  subpoena. 
The  right  to  a  jury  trial  can  be  demanded  only  by  the  bankrupt,!  but 
where  the  petition  is  filed  against  a  firm  by  one  of  the  partners,  the  object- 
ing partners  are  entitled  to  a  jury  trial  on  the  question  of  the  solvency 
of  the  partnership.  2  Failure  to  formally  apply  for  a  jury  trial,  as  above 
provided,  operates  as  a  waiver  of  the  right.s  and  if  the  case  is  so  tried 
the  verdict  is  merely  advisory.* 

sin  re  Ives,  113  Fed.  914,  51  0.  C.        isMorss  v.  Franklin  Coal  Co.  125 

A.  541.  Fed.  998. 

sin  re  Atlantic  etc  Co.  9  Ben.  280,        lsDuncan  v.  Landis,  106  Fed.  839, 

Fed.  Cas.  No.  628.  45  C.  C.  A.  666. 

loin  re  Columbia  etc.  Co.  101  Fed.        2 "See  Bray  v.  Cobb,  91  Fed.  102. 
965.  iln  re  Herzikopf,  121  Fed.  544,  57 

Uln  re  Ives,  113  Fed.  911,  51  C.  C.  C.  C.  A.  606. 
A  441  2In  re  Forbes,  128  Fed.  137. 

I21dem.  3ln  re  Neasmith,  147  Fed.  163,  (C. 

l«Simonson  v.  Sinsheimer,  100  Fed.  C.  A.). 
426,  40  C.  C.  A.  474.  4In  re  Neasmith,  147  Fed.  163,   (C. 

I'Day  v.  Beck,  114  Fed.  834,  52  C.  C.  A.)  and  cases  cited. 
C.  A.  468. 
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§  2289.  —  proceeding  if  no  jury  in  attendance. 

If  a  jury  is  not  in  attendance  upon  the  court,  one  may  be  specially 
summoned  for  the  trial,  or  the  case  may  be  postponed,  or,  if  the 
case  is  pending  in  one  of  the  district  courts  within  the  jurisdiction 
of  a  circuit  court  of  the  United  States,  it  may  be  certified  for  trial 
to  the  circuit  court  sitting  at  the  same  place,  or  by  consent  of  par- 
ties when  sitting  at  any  other  place  in  the  same  district,  if  such  cir- 
cuit court  has  or  is  to  have  a  jury  first  in  attendance. 

Clause  b  of  §  19,  act  July  1,  1898,  e.  541,  30  Stat.  551,  U.  S.  Comp. 
Stat.  1901,  p.  3430. 

§  2290.  —  general  provisions  as  to  right  to  jury  apply. 

The  right  to  submit  matters  in  controvery,  or  an  alleged  offense 
under  this  act,  to  a  jury  shall  be  determined  and  enjoyed,  except 
as  provided  by  this  act,  according  to  the  United  States  laws  now 
in  force  or  such  as  may  be  hereafter  enacted  in  relation  to  trials  by 

jury- 
Clause  c  of  §  19,  act  July  1,  1898,  c.  541,  30  Stat.  551,  U.  S.  Comp.  Stat. 
1901,  p.  3430. 

A  person  attempting  to  replevy  property  in  possession  of  the  trustee 
should  bring  suit  in  the  bankruptcy  court  and  is  entitled  to  a  jury  trial 
under  the  above  section,  s 

§  2291.     Filing  of  schedule  in  involuntary  bankruptcy. 

In  all  cases  of  involuntary  bankruptcy  in  which  the  bankrupt  is 
absent  or  cannot  be  found,  it  shall  be  the  duty  of  the  petitioning 
creditor  to  file,  within  five  days  after  the  date  of  the  adjudication, 
a  schedule  giving  the  names  and  places  of  residence  of  all  the 
creditors  of  the  bankrupt,  according  to  the  best  information  of  the 
petitioning'  creditor.  If  the  debtor  is  found,  and  is  served  with 
notice  to  furnish  a  schedule  of  his  creditors  and  fails  to  do  so, 
the  petitioning  creditor,  may  apply  for  an  attachment  against  the 
debtor,  or  may  himself  furnish  such  schedule  as  aforesaid. 
Ninth  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2292.     Costs  in  contested  adjudications. 

In  cases  of  involuntary  bankruptcy,  when  the  debtor  resists  an 
adjudication,  and  the  court,  after  hearing,  adjudges  the  debtor  a 

sin  re  Russell,  101  Fed.  248,  41  C. 
C.  A.  323. 
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bankrupt,  the  petitioning  creditor  shall  recover,  and  be  paid  out 
of  the  estate,  the  same  costs  that  are  allowed  to  a  party  recovering 
in  a  suit  in  equity ;  and  if  the  petition  is  dismissed,  the  debtor  shall 
recover  like  costs  against  the  petitioner. 

Thirty-fourth  order  in  bankruptcy  in  effect  Jan.  2,  1899. 
Costs  are  discussed  in  another  chapter  of  this  Code.io 

§  2293.     Voluntary  petition — hearing  and  reference. 

Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear  the 
petition  and  make  the  adjudication  or  dismiss  the  petition.  .  .  . 
If  the  judge  is  absent  from  the  district  or  the  division  of  the  dis- 
trict in  which  the  petition  is  filed  at  the  time  of  the  filing,  the  clerk 
shall  forthwith  refer  the  case  to  the  referee. 

Clause  g  of  §  18,  act  July  1,  1898,  c.  541,  30  Stat.  551,  U.  S.  Comp.  Stat. 
1901,  p.  3429. 

Upon  the  filing  of  a  voluntary  petition  the  creditors  may  obtain  an 
order  for  the  examination  of  the  bankrupt,!  2  but  the  act  does  not  au- 
thorize them  to  contest  the  adjudication.!  3  Hence  they  cannot  intervene 
to  show  that  the  petitioner  is  solvent,  i*  The  right  to  an  adjudication 
upon  a  voluntary  petition  during  the  pendency  of  an  involuntary  netition 
has  been  sanctioned  both  under  the  act  of  186715  and  under  the  present 
act.is  The  consideration  guiding  the  court  in  such  case  should  be  the  wel- 
fare of  the  estate.!'  Hence  if  the  effect  of  allowing  a  voluntary  adjudica- 
tion to  stand  is  to  cause  property  to  pass  beyond  the  trustee's  power  of 
recovery,  the  proceedings  may  be  stayed  till  the  involuntary  petition  is  dis- 
posed of. is  Upon  the  filing  of  a  voluntary  petition  while  an  involuntary 
petition  is  pending,  the  proper  practice  is  to  serve  notice  to  the  creditors 
filing  the  latter,  before  an  adjudication  on  the  former  is  allowed.!  9  A 
voluntary  petition  which  schedules  no  debt  which  would  be  barred  by  a 
discharge  may  be  dismissed  at  court's  discretion.20 

§  2294.     Right  of  partner  to  resist  voluntary  petition  by  partner- 
ship. 

Any  member  of  a  partnership,  who  refuses  to  join  in  a  peti- 
tion to  have  the  partnership  declared  bankrupt,  shall  be  entitled 
to  resist  the  prayer  of  the  petition  in  the  same  manner  as  if  the 

lOSee  ante,  §  1822,  et  seq.  i5In   re    Flanagan,    5    Sawy.    312, 

lain  re  Jehu,  94  Fed.  638.  Fed-  Cas-  No-  4>850- 

,„T          T         11C  _   ,    nl  .    cl   n   n  16I"   re  Stegar,    113   Fed.   978;    In 

A    E?  *T        Si    Foefv9/V,S  «  Dwyer,  112  Fed.  777;  In  re  Waxel- 

A,  541;  In  re  Jehu,  94  Fed.  638.  baum,  98  Fed.  589. 

i«In  re  Carleton,  115  Fed.  246;  as  17jn  re  rjwyerj  jj2  Fed.  777. 

to  right  of  partner  to  assist  volun-  lsln  re  Dwyer,  112  Fed.  779. 

tary     petition     of     partnership,     see  !9In  re  Dwyer,  112  Fed.  779. 

post,  §  2294.  2°In  re  Colaluca,  133  Fed.  255. 
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petition  had  been  filed  by  a  creditor  of  the  partnership,  and  notice 
of  the  filing  of  the  petition  shall  be  given  to  him  in  the  same  man- 
ner as  provided  by  law  and  by  these  rules  in  the  case  of  a  debtor 
petitioned  against;  and  he  shall  have  the  right  to  appear  at  the  time 
fixed  by  the  court  for  the  hearing  of  the  petition  and  to  make  proof, 
if  he  can,  that  the  partnership  is  not  insolvent  or  has  not  com- 
mitted an  act  of  bankruptcy,  and  to  make  all  defenses  which  any 
debtor  proceeded  against  is  entitled  to  take  by  the  provisions  of 
the  act;  and  in  case  an  adjudication  of  bankruptcy  is  made  upon 
the  petition,  such  partner  shall  be  required  to  file  a  schedule  of  his 
debts  and  an  inventory  of  his  property  in  the  same  manner  as  is 
required  by  the  act  in  cases  of  debtors  against  whom  adjudication 
of  bankruptcy  shall  be  made. 

Eighth  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

A  non-asssenting  partner  may  contest  an  adjudication  against  the  firm.i 
He  may  set  up  the  defense  of  solvency,  but  he  cannot  plead  want  of  an 
act  of  bankruptcy,  since  the  partners  are  not  required  to  set  forth  such 
act  in  the  petition.2  Such  partner  is  entitled  to  notice  before  the  part- 
nership is  adjudged  bankrupt^  and  where  no  such  notice  is  given  the  de- 
fect cannot  be  remedied  after  adjudication  by  a  paper  purporting  to  be  a 
consent,  but  not  verified,  qualified  in  terms,  and  signed  by  attorney  only.  6 
Such  adjudication  being  unauthorized  will  be  set  aside?. 

§  2295.     Bankrupt   to    submit  to    examination — exemption  from 
criminal  prosecution. 

The  bankrupt  shall  .  .  .  when  present  at  the  first  meeting 
of  his  creditors  and  at  such  other  times  as  the  court  shall  order, 
submit  to  an  examination  concerning  the  conducting  of  his  business, 
the  cause  of  his  bankruptcy,  his  dealings  with  his  creditors  and 
other  persons  the  amount,  kind,  and  whereabouts  of  his  property, 
and,  in  addition,  all  matters  which  may  affect  the  administration  and 
settlement  of  his  estate;  but  no  testimony  given  by  him  shall  be 
offered  in  evidence  against  him  in  any  criminal  proceeding. 

Clause  9  of  §  7,  act  July  1,  1898,  c.  541,  30  Stat.  548,  TJ.  S.  Comp.  Stat. 
1901,  p.  3425. 
An  examination  of  the  bankrupt  may,  in  important  cases,  be  required 
many  times,io  and  may,  under  this  section,  be  ordered  at  any  time  while 

Un  re  Forbes,  128  Fed.  140.  Tin  re  Russell,  97  Fed.  32;  In  re 

2In  re  Forbes,  128  Fed.  140.  Altaian,  95  Fed.  263. 

5 In  re  Murray,  96  Fed.  601.  loin  re  Lewensohn,  99  Fed.  73. 

« In  re  Altman,  95  Fed.  263. 
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proceedings  are  pending.!!  It  is  not  confined  to  transactions  occurring 
within  the  four  months  preceding  the  adjudication,  but  may  extend  to 
prior  transactions  when  pertinent.  12  The  provision  of  the  above  section 
that  no  testimony  by  the  bankrupt  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding  does  not  afford  him  complete  immunity, 
hence  he  still  may  claim  his  constitutional  privilege  of  refusing  to 
answer.13  The  provision  applies  only  to  testimony  given  by  a.  bankrupt 
in  his  own  bankruptcy  case,  and  confines  the  prohibition  to  the  use  of 
such  testimony  against  him  in  a  criminal  proceeding.!  i  It  is  held  that 
under  its  terms  the  bankrupt  cannot  be  held  for  perjury  committed  by 
him  in  supporting  a  claim  against  his  est  ate.  is 

§  2296.  — when  required  to  attend — actual  expenses,  when  paid. 
He  [i.  e.  the  bankrupt]  shall  not  be  required  to  attend  a  meet- 
ing of  his  creditors,  or  at  or  for  an  examination  at  a  place  more  than 
one  hundred  and  fifty  miles  distant  from  his  home  or  principal 
place  of  business,  or  to  examine  claims  when  presented  to  him,  un- 
less ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown,  and  the 
bankrupt  shall  be  paid  his  actual  expenses  from  the  estate  when 
examined  or  required  to  attend  at  any  place  other  than  the  city, 
town,  or  village  of  his  residence. 

Proviso  §  7,  act  July  1,  1898,  c.  541,  30  Stat.  548,  U.  S.  Comp.  Stat. 
1901,  p.  3426. 

uln  re  Price,  91  Fed.  635.  132  Fed.  789;  see  also  ante,  §  1738. 

I2ln  re  Brundage,  100  Fed.  613.  HTJnited  States  v.  Simon,  146  Fed. 

i3Burrell   v.   Montana,    194   U.   S.  94. 
572,  48  L.  ed.  1122,  24  Sup.  Ct.  Rep.        i5United  States  v.  Simon,  146  Fed. 

787;    United    States    v.    Simon,    146  94,  and  cases  cited. 
Fed.  94;  United  States  v.  Goldstein, 
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CHAPTEE  66. 

CREDITOR'S  CLAIMS,  ETC.— ADMINISTRATION  AND  DISCHARGE. 

§  2303.  Proof  and  allowance  of  claims — various  provisions. 

§  2304.  Form  and  contents  of  depositions  to  prove  debts. 

§  2305.  Creditor  may  designate  place  to  which  his  notices  be  sent. 

§  2306.  Proof  and  notice  on  assigned  claims. 

§  2307.  Proof  of  contingent  claim. 

§  2308.  Proof   of   execution  of  letter   of  attorney   and  assignment,   how 

made. 

§  2309.  Re-examination  of  claims  filed. 

§  2310.  Transmission  of  proved  claims  to  clerk. 

§  2311.  Creditors'  meetings,  when  and  how  called  and  held,  and  business 

transacted. 

§  2812.  Special  meetings  of  creditors  called  by  court. 

§  2313.  — mode  of  voting  and  those  entitled. 

§  2314.  Notices  to  creditors — when  and  how  given. 

§  2315.  Examination  of  bankrupt  and  others  regarding  bankrupt's  affairs. 

§  2316.  Sale  of  property  pending  adjustment — bond. 

§  2317.  Sale  of  property. 

§  2318.  Redemption  of  property  and  compounding  of  claims. 

§  2319.  Payment  of  moneys  deposited. 

§  2320.  Imprisoned  debtors. 

§  2324.  Power  of  trustee  to  compromise. 

§  2322.  Arbitration — choice  of  arbitrators— findings. 

§  2323.  What  application  for  arbitration  to  show. 

§  2324.  Application  for  discharge — time  for  filing. 

§  2325.  —petition. 

§  2326.  Opposition  to  discharge  or  composition. 

§  2327.  Application,  when  granted. 

§  2328.  Revocation  of  discharge. 

§  2329.  Administration  of  partnership  estate. 

§  2330.  — jurisdiction  over  one  partner  sufficient. 

§  2331.  — distribution  of  expenses. 

§  2332.  —payment  of  debts  and  disposal  of  surplus. 

§  2333.  Administration  where  all  partners  not  bankrupt. 
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§  2303.     Proof  and  allowance  of  claims — various  provisions. 

a.  Proof  of  claims  shall  consist  of  a  statement  under  oath,  in 
writing,  signed  by  a  creditor  setting  forth  the  claim,  the  considera- 
tion therefor,  and  whether  any,  and,  if  so,  what,  securities  are  held 
therefore,  and  whether  any,  and,  if  so,  what,  payments  have  been 
made  thereon,  and  that  the  sum  claimed  is  justly  owing  from  the 
bankrupt  to  the  creditor. 

b.  Whenever  a  claim  is  founded  upon  an  instrument  of  writing, 
such  instrument,  unless  lost  or  destroyed,  shall  be  filed  with  the 
proof  of  claim.  If  such  instrument  is  lost  or  destroyed,  a  state- 
ment of  such  fact  and  of  the  circumstances  of  such  loss  or  destruc- 
tion shall  be  filed  under  oath  with  the  claim.  After  the  claim  is 
allowed  or  disallowed,  such  instrument  may  be  withdrawn  by  per- 
mission of  the  court,  upon  leaving  a  copy  thereof  on  file  with  the 
claim. 

c.  Claims  after  being  proved  may,  for  the  purpose  of  allowance, 
be  filed  by  the  claimants  in  the  court  where  the  proceedings  are 
pending  or  before  the  referee  if  the  case  has  been  referred. 

d.  Claims  which  have  been  duly  proved  shall  be  allowed,  upon 
receipt  by  or  upon  presentation  to  the  court,  unless  objection  to  their 
allowance  shall  be  made  by  parties  in  interest,  or  their  consideration 
be  continued  for  cause  by  the  court  upon  its  own  motion. 

e.  Claims  of  secured  creditors  and  those  who  have  priority  may 
be  allowed  to  enable  such  creditors  to  participate  in  the  proceedings 
at  creditors'  meetings  held  prior  to  the  determination  of  the  value 
of  their  securities  or  priorities,  but  shall  be  allowed  for  such  sums 
only  as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of 
their  securities  or  priorities. 

f.  Objections  to  claims  shall  be  heard  and  determined  as  soon  as 
the  convenience  of  the  court  and  the  best  interests  of  the  estates  and 
the  claimants  will  permit. 

g.  The  claims  of  creditors  who  have  received  preferences,  voidable 
under  section  sixty,  subdivision  b,  or  to  whom  conveyances,  trans- 
fers, assignments,  or  incumbrances,  void  or  voidable  under  section 
sixty-seven,  subdivision  e,  have  been  made  or  given,  shall  not  be 
allowed  unless  such  creditors  shall  surrender  such  preferences, 
conveyances,  transfers,  assignments,  or  encumbrances. 

h.  The  value  of  securities  held  by  secured  creditors  shall  be  deter- 
mined by  converting  the  same  into  money  according  to  the  terms  of 
the  agreement  pursuant  to  which  such  securities  were  delivered  to 
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such  creditors  or  by  such  creditors  and  the  trustee,  by  agreement, 
arbitration,  compromise,  or  litigation,  as  the  court  may  direct, 
and  the  amount  of  such  value  shall  be  credited  upon  such  claims, 
and  a  dividend  shall  be  paid  only  on  the  unpaid  balance. 

i.  Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate  is 
secured  by  the  individual  undertaking  of  any  person,  fails  to  prove 
such  claim,  such  person  may  do  so  in  the  creditor's  name,  and  if  he 
discharge  such  undertaking  in  whole  or  in  part  he  shall  be  subro- 
gated to  that  extent  to  the  rights  of  the  creditor. 

j.  Debts  owing  to  the  United  States,  a  State,  a  county,  a  district, 
or  a  municipality  as  a  penalty  or  forfeiture  shall  not  be  allowed, 
except  for  the  amount  of  the  pecuniary  loss  sustained  by  the  act, 
transaction,  or  proceeding  out  of  which  the  penalty  or  forfeiture 
arose,  with  reasonable  and  actual  costs  occasioned  thereby  and  such 
interest  as  may  have  accrued  thereon  according  to  law. 

k.  Claims  which  have  been  allowed  may  be  reconsidered  for  cause 
and  reallowed  or  rejected  in  whole  or  in  part,  according  to  the 
equities  of  the  case,  before  but  not  after  the  estate  has  been  closed. 
1.  Whenever  a  claim  shall  have  been  reconsidered  and  rejected, 
in  whole  or  in  part,  upon  which  a  dividend  has  been  paid,  the 
trustee  may  recover  from  the  creditor  the  amount  of  the  dividend 
received  upon  the  claim  if  rejected  in  whole,  or  the  proportional 
part  thereof  if  rejected  only  in  part. 

m.  The  claim  of  any  estate  which  is  being  administered  in  bank- 
ruptcy against  any  like  estate  may  be  proved  by  the  trustee  and  al- 
lowed by  the  court  in  the  same  manner  and  upon  like  terms  as  the 
claims  of  other  creditors. 

n.  Claims  shall  not  be  proved  against  a  bankrupt  estate  subse- 
quent to  one  year  after  the  adjudication ;  or  if  they  are  liquidated 
by  litigation  and  the  final  judgment  therein  is  rendered  within 
thirty  days  before  or  after  the  expiration  of  such  time,  then  within 
sixty  days  after  the  rendition  of  such  judgment:  Provided,  That 
the  right  of  infants  and  insane  persons  without  guardians,  without 
notice  of  the  proceedings,  may  continue  six  months  longer. 

§  57,  act  July  1,  1808,  u.  541,  30  Stat.  560,  561,  U.  S.  Comp.  Stat.  1901, 
p.  3443,  as  amended  act  Feb.  5,  1903,  c.  487,  §  12,  32  Stat.  799,  U.  S. 
Comp.  Stat.  1905,  p.  689. 

The  amendment  of  1903  consisted  in  changing  clause  g,  which  as  original- 
ly enacted  forbade  the  allowance  of  any  claims  of  creditors  who  had  re- 
ceived preferences  unless  the  same  were  surrendered.    The  following  sec- 
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tion  sets  forth  the  general  form  to  be  followed  in  making  depositions  to 
prove  debts.  Such  deposition  making  out  a  prima  facie  case,!  the  claim 
will  be  allowed  unless  the  court  is  not  satisfied  or  the  claim  is  contested.  2 
This  may  be  done  by  the  bankrupt,  no  trustee  having  been  appointed,3  or 
by  a  creditor  in  the  name  of  the  trustee,  the  trustee  refusing,''  or  by  the 
trustee.  5  The  claimant  or  other  witnesses  may  be  examined  by  the  party 
objecting  and  a  postponement  may  be  had  to  obtain  essential  evidence.6 
The  question  being  decided  by  the  referee,  the  court  will  not  interfere 
unless  the  decision  is  clearly  against  the  evidence.'  By  subdivision  g, 
above,  the  decision  of  preferential  creditors  or  of  creditors  to  whom  void 
or  voidable  conveyances  have  been  made  under  §  67e,  will  not  be  considered 
unless  such  preferences  or  conveyances  have  Deen  surrendered,  s  There 
being  no  one  to  whom  surrender  can  be  made  prior  to  trustees  appoint- 
ment, the  offer  to  surrender  may  be  made  in  the  petition  or  in  the  course 
of  the  proceedings.  9  A  preference  is  defined  by  §  60a,io  and  all  such 
preferences  are  included  in  the  meaning  of  this  section,!!  whether  in  the 
particular  claim  sought  to  be  allowed  or  on  any  other.!  2  The  surrender 
should  be  actually  made,i3  and  to  the  trustee. i*  It  should  be  voluntary,i5 
hence  payment  of  preference  in  obedience  to  court  process  is  not  a.  surren- 
der within  the  section,!  6  and  after  final  judgment  of  the  suit  brought 
against  a  creditor  by  trustee  to  avoid  a  preference  it  is  too  late  for  the 
former  to  prove  his  debt.!?  The  general  rule  is  that  the  existence  of  a 
preferential  intent  on  part  of  debtor,  or  the  creditor's  knowledge  thereof, 
does  not  effect  the  necessity  of  a  surrender  in  order  to  establish  »  claim.is 
Claims  unless  within  the  exception  stated  in  subdivision  a,  above,  must 
be  filed  within  a  year  after  adjudication,"  and  when  filed  subsequently 

iln  re  Carter,  138  Fed.  846.  however,  in  re  Abraham,  etc.  Lumber 

2  Whitney  v.  Dresser,  200  U.  S.  535,  Co.,  110  Fed.  739. 

50  L.  ed.  584,  26  Sup.  Ct.  Rep.  316,  "In  re  Chaplin,  115  Fed.  162,  hold- 

and  cases  cited.  ing  preference  cannot  be  tireated  as 

3See  In  re  Ankeny,  100  Fed.  614.  set-off. 

<Chatfield    v.   OT)wyer,     101     J<ed.  "See  In  re  Currier,  2  Lowell,  436, 

799,  42  C.  C.  A.  30.  Fed  Cas.  No.  3,492. 

5  Atkins  v.  Wilcox.  105  Fed.  595,  44  "See  In  re  Greth,  112  Fed.  978. 

C.  C.  A.  626,  53  L.  R.  A.  118.  "In  re  Keller,  109  Fed.  118. 

6See  In  <re  Sumner,  101  Fed.  224.  i?In  re  Greth,  112  Fed.  798. 

Tin  re  Rider,  96  Fed.  811.  "Fort  Wayne,  etc.  Electric  Co.  v. 

sSee  ante,  «  2275  and  note,  and  see  Worden,  99  Fed.  400,  39  C.  C.  A.  582; 
In  re  Vastbinder,  126  Fed.  417.  In  re  Fixen,  102  Fed.  295,  42  C.  C.  A. 
Where  preference  received  more  than  354,  50  L.  R.  A.  605;  Stroebel  etc. 
four  months  prior  to  petition  sur-  Co.  v.  Knost,  99  Fed.  409;  In  re  Dick- 
render  need  not  be  made.  In  re  son,  111  Fed.  726,  49  C.  C.  A.  574,  55 
Girard  etc.  Co.  129  Fed.  841.  Other-  L.  R.  A.  349.  But  see  In  re  Alex- 
wise,  prior  to  amendment  of  1903,  see  ander,  102  Fed.  464;  In  re  Goodhile, 
In  re  Busby,  124  Fed.  469.  130  Fed.  471. 

sin  re  Vastbinder,  126  Fed.  417.  "In  re  Paine,  127  Fed.  246;  In  re 

loSwarts  v.  Bank,  117   Fed.  3,  54  Shaffer,  104  Fed.  982:   time  not  ex- 

C.  C.  A.  387.  tended  by  the  fact  that  a  composi- 

uln  re  Jones,  110  Fed.  737.             ■  tion  is  effected,  see  In  re  Brown,  123 

"Swarts  v.  Bank,  117  Fed.  5,  54  Fed.  336. 
C.  C.  A.  387,  and  cases   cited;    see, 
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they  will  not  be  considered.2  o  Although  a  claim  is  provable  if  filed  within 
a  year,!  a  claim  filed  after  the  closing  of  the  estate,  although  within  the 
year,  can  be  satisfied  only  out  of  unclaimed  dividends  and  undiscovered 
assets.2  The  provision  is  a  statute  of  limitations^  and  neither  the  court 
nor  the  referee  has  discretionary  power  to  allow  a  subsequent  filing.  4  The 
presentation  and  delivery  of  proofs  of  claim  to  the  trustee  in  bankruptcy 
within  a  y«ar  after  adjudication,  is  a  sufficient  filing.  5  If  filed  within 
the  year  it  is  sufficient  although  allowed  thereafter.  6 

§  2304.     Form  and  contents  of  depositions  to  prove  debts. 

Depositions  to  prove  claims  against  a  bankrupt's  estate  shall 
be  correctly  entitled  in  the  court  and  in  the  cause.  When  made  to 
prove  a  debt  due  to  a  partnership,  it  must  appear  on  oath  that  the 
deponent  is  a  member  of  the  partnership ;  when  made  by  an  agent, 
the  reason  the  deposition  is  not  made  by  the  claimant  in  person 
must  be  stated ;  and  when  made  to  prove  a  debt  due  to  a  corporation, 
the  deposition  shall  be  made  by  the  treasurer,  or,  if  the  corporation 
has  no  treasurer,  by  the  officer  whose  duties  most  nearly  correspond 
to  those  of  treasurer.  Depositions  to  prove  debts  existing  in  open 
account  shall  state  when  the  debt  became  or  will  become  due; 
and  if  it  consists  if  items  maturing  at  different  dates  the  average 
due  date  shall  be  stated,  in  default  of  which  it  shall  not  be  necessary 
to  compute  interest  upon  it.  All  such  depositions  shall  contain  an 
averment  that  no  note  has  been  received  for  such  account,  nor  any 
judgment  rendered  thereon.  Proofs  of  debt  received  by  any  trustee 
shall  be  delivered  to  the  referee  to  whom  the  cause  is  referred. 
Clause  1  of  21st  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

The  blank  forms  for  deposition  to  prove  secured  and  unsecured  claims 
will  be  found  in  the  index  and  should  be  followed.io  The  statement  of 
consideration  and  payments  in  the  depositions  should  be  clear  and  specific.il 
Where  it  is  so  general  that  its  fairness  or  legality  cannot  be  determined 
it  will  be  held  insufficient.! 2  Accounts  should  be  itemizedis  and  sworn 
to  in  the  prooof.n     Amendments  have  been  allowed  to  depositions  in  the- 

soSee  In  re  Hawk,  114  Fed.  916,  52  6In  re  Mertens,  147  Fed.  177,  (C. 

C.  C.  A.  536;  see  contra  In  re  Fagan,  C.  A.) 

140   Fed.   758.    where    claim    subse-  lOSee  In  re  Dunn  etc.  Co.  132  Fed. 

querotly      filed     was     allowed     under  719. 

special  circumstances.  uln  re  Stevens,  107  Fed.  243. 

Hn  re  Rider,  96  Fed.  808.  i2In  re  Scott,  93  Fed.  418;  In  re 

2ln  re  Stein,  94  Fed.  124.  Stevens,  104  Fed.  325. 

sin  re  Stoever,  127  Fed.  394.  i3Tn  re  Scott,  93  Fed.  418;   In  re 

4In  re  Ingalls  Bros.  137  Fed.  517,  Blue  Ridge  etc.  Co.  125  Fed    619. 

70  C.  C.  A.  101.  I41n  re  Brett,  130  Fed.  981. 
sOrcutt  Co.  v.  Green,  204  U.  S.  96, 

51  L.  ed.  .  (Adv.  op.  p.  195.) 
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courts  discretion,!  5  even  though  a  year  has  elapsed  from  the  time  of  ad- 
judication.!6 Their  purpose  however  is  to  correct  misdescriptions  and  min- 
or inaccuracies  and  they  will  not  be  allowed  if  amounting  to  new  claims, 
where  the  time  for  filing  new  claims  has  expired.  17  A  claim  uncondition- 
ally withdrawn  cannot  serve  as  the  basis  for  filing  a  new  claim  as  an 
amendment.!  s  The  only  pleadings  authorized  on  presentation,  are  the  due 
verification  of  the  deposition  and  such  objections  as  a  creditor  or  the  trustee 
may  interpose.!?  No  particular  form  for  objections  is  prescribed.20  They 
should  generally  be  in  writing  but  oral  statements  have  been  permitted.! 

§  2305.  Creditor  may  designate  place  to  which  his  notices  be 
sent. 
Any  creditor  may  file  with  tb!e  referee  a  request  that  all  notices 
to  which  he  may  be  entitled  shall  be  addressed  to  him  at  any  place, 
to  be  designated  by  the  post  office  box  or  street  number,  as  he 
may  appoint;  and  thereafter,  and  until  some  other  designation 
shall  be  made  by  such  creditor,  all  notices  shall  be  so  addressed; 
and  in  other  cases  notices  shall  be  addressed  as  specified  in  the 
proof  of  debt. 

Clause  2  of  21st  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2306.     Proof  and  notice  on  assigned  claims. 

Claims  which  have  been  assigned  before  proof  shall  be  supported 
by  a  deposition  of  the  owners  at  the  time  of  the  commencement  of 
proceedings,  setting  forth  the  true  consideration  of  the  debt  and 
that  it  is  entirely  unsecured,  or  if  secured,  the  security,  as  is  re- 
quired in  proving  secured  claims.  Upon  the  filing  of  satisfactory 
proof  of  the  assignment  of  a  claim  proved  and  entered  on  the 
referee's  docket,  the  referee  shall  immediately  give  notice  by  mail 
to  the  original  claimant  of  the  filing  of  such  proof  of  assignment; 
and,  if  no  objection  be  entered  within  ten  days,  or  within  further 
time  allowed  by  the  referee,  he  shall  make  an  order  subrogating 
the  assignee  to  the  original  claimant.  If  objection  be  made,  he  shall 
proceed  to  hear  and  determine  the  matter. 

Third  clause  of  21st  order  in  bankruptcy  in  force  Jan.  2,  1899. 

!5In  re  Myers,  99  Fed.  691.  18In  re  Thompson's  Sons,  123  Fed. 

"Hutchinson  v.  Otis,  115  Fed.  937,  174. 

53  C.  C.  A.  419;  Idem,  190  U.  S.  552,  "In  re  Carter,  138  Fed.  846. 

47  L.  ed.  1179,  23  Sup.  Ct.  Rep.  778.  20ln  re  Royce  etc.  Co.  133  Fed.  100. 

"In  re  Stevens,  107  Fed.  243 ;  see  Un  re  Cannon,  133  Fed.  837. 
also,  In  re  McCallum,  127  Fed.  768. 
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§  2307.     Proof  of  contingent  claim. 

The  claims  of  persons  contingently  liable  for  the  bankrupt  may 
be  proved  in  the  name  of  the  creditor  when  known  by  the  party 
contingently  liable.  When  the  name  of  the  creditor  is  unknown, 
such  claim  may  be  proved  in  the  name  of  the  party  contingently 
liable;  but  no  dividend  shall  be  paid  upon  such  claim,  except  upon 
satisfactory  proof  that  it  will  diminish  pro  tanto  the  original  debt. 
Fourth  clause  of  21st  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2308.     Proof  of  execution  of  letter  of  attorney  and  assignment 
how  made. 

The  execution  of  any  letter  of  attorney  to  represent  a  creditor 
or  of  an  assignment  of  claim  after  proof,  may  be  proved  or  acknowl- 
edged before  a  referee,  or  a  United  States  commissioner,  or  a  notary 
public.  When  executed  on  behalf  of  a  partnership  or  of  a  cor- 
poration, the  person  executing  the  instrument  shall  make  oath  that 
he  is  a  member  of  the  partnership,  or  a  duly  authorized  officer  of 
the  corporation  on  whose  behalf  he  acts.  When  the  person  execut- 
ing is  not  personally  known  to  the  officer  taking  the  proof  or  ac- 
knowledgment, his  identity  shall  be  established  by  satisfactory 
proof. 

Fifth  clause  of  21st  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2309.     Be -examination  of  claims  filed. 

When  the  trustee  or  any  creditor  shall  desire  the  re-examination 
of  any  claim  filed  against  the  bankrupt's  estate,  he  may  apply  by 
petition  to  the  referee  to  whom  the  case  is  referred  for  an  order  for 
such  re-examination,  and  thereupon  the  referee  shall  make  an  order 
fixing  a  time  for  hearing  the  petition,  of  which  due  notice  shall  be 
given  by  mail  addressed  to  the  creditor.  At  the  time  appointed 
the  referee  shall  take  the  examination  of  the  creditor,  and  of  any 
witnesses  that  may  be  called  by  either  party,  and  if  it  shall  appear 
from  such  examination  that  the  claim  ought  to  be  expunged  or 
diminished,  the  referee  may  order  accordingly. 

Sixth  clause  of  21st  order  in  bankruptcy  in  effect  Jan.  2,  1889. 

The  trustees  petition  for  re-examination  need  only  allege  facts  which 
if  true  are  sufficient  cause  for  a  re-examination.io     While  no  time  is  spe- 

ioln  re  Watkinson  &  Co.  130  Fed. 
218. 

1710 


Procedure]  CREDITORS'   MEETINGS.  §  2311 

cified   for   presenting   such   petition,   it    should   be   done   with   reasonable 
promptness.!! 

§  2310.     Transmission  of  proved  claims  to  clerk. 

The  referee  shall  forthwith  transmit  to  the  clerk  a  list  of  the 
claims  proved  against  an  estate,  with  the  names  and  addresses  of 
the  proving  creditors. 

Twenty-fourth  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2311.     Creditors'  meetings  when  and  how  called  and  held  and 
business  transacted. 

a.  The  court  shall  cause  the  first  meeting  of  the  creditors  of  a 
bankrupt  to  be  held,  not  less  than  ten  nor  more  than  thirty  days 
after  the  adjudication,  at  the  county  seat  of  the  county  in  which  the 
bankrupt  has  had  his  principal  place  of  business,  resided,  or  had  his 
domicile;  or  if  that  place  would  be  manifestly  inconvenient  as  a 
place  of  meeting  for  the  parties  in  interest,  or  if  the  bankrupt  is  one 
who  does  not  do  business,  reside  or  have  his  domicile  within  the 
United  States,  the  court  shall  fix  a  place  for  the  meeting  which  is 
the  most  convenient  for  parties  in  interest.  If  such  meeting  should 
by  any  mischance  not  be  held  within  such  time,  the  court  shall  fix 
the  date,  as  soon  as  may  be  thereafter,  when  it  shall  be  held. 

b.  At  the  first  meeting  of  creditors  the  judge  or  referee  shall  pre- 
side, and,  before  proceeding  with  the  other  business,  may  allow  or 
disallow  the  claims  of  creditors  there  presented,  and  may  publicly 
examine  the  bankrupt  or  cause  him  to  be  examined  at  the  instance 
of  any  creditor. 

c.  The  creditors  shall  at  each  meeting  take  such  steps  as  may  be 
pertinent  and  necessary  for  the  promotion  of  the  best  interests  of 
the  estate  and  the  enforcement  of  this  act. 

d.  A  meeting  of  creditors,  subsequent  to  the  first  one,  may  be 
held  at  any  time  and  place  when  all  of  the  creditors  who  have  se- 
cured the  allowance  of  their  claims  sign  a  written  consent  to  hold 
a  meeting  at  such  time  and  place. 

e.  The  court  shall  call  a  meeting  of  creditors  whenever  one- 
fourth  or  more  in  number  of  those  who  have  proven  their  claims- 
shall  file  a  written  request  to  that  effect;  if  such  request  is  signed  by 
a  majority  of  such  creditors,  which  number  represents  a  majority 
in  amount  of  such  claims,  and  contains  a  request  for  such  meeting 

"In  re  Milgraum,  133  Fed.  802. 
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to  be  held  at  a  designated  place,  the  court  shall  call  such  meeting 
at  such  place  within  thirty  days  after  the  date  of  the  filing  of  the 
request. 

f .  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed  a  final 
meeting  of  creditors  shall  be  ordered. 

§  55  of  act  July  1,  1898,  c.  541,  30  Stat.  559,  560,  U.  S.  Comp.  Stat. 
1901,  p.  3442. 

The  creditors  first  meeting  should  be  held  in  accordance  with  the  notice 
and  at  the  time  and  place  specified. is  The  appearance  of  the  creditors 
is  not  essential  but  the  bankrupt  should  be  actually  present.16  The  meet- 
ing is  presided  over  either  by  the  judge  or  the  referee.i? 

§  2312.     Special  meetings  of  creditors  called  by  court. 

Whenever,  by  reason  of  a  vacancy  in  the  office  of  trustee,  or  for 
any  other  cause,  it  becomes  necessary  to  call  a  special  meeting  of 
the  creditors  in  order  to  carry  out  the  purposes  of  the  act,  the  court 
may  call  such  a  meeting,  specifying  in  the  notice  the  purpose  for 
which  it  is  called. 

Twenty-fifth  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2313.  —  mode  of  voting  and  those  entitled. 

a.  Creditors  shall  pass  upon  matters  submitted  to  them  at  their 
meetings  by  a  majority  vote  in  number  and  amount  of  claims  of  all 
creditors  whose  claims  have  been  allowed  and  are  present,  except 
as  herein  otherwise  provided. 

b.  Creditors  holding  claims  which  are  secured  or  have  priority 
shall  not,  in  respect  to  such  claims,  be  entitled  to  vote  at  creditors' 
meetings,  nor  shall  such  claims  be  counted  in  computing  either  the 
number  of  creditors  or  the  amount  of  their  claims,  unless  the 
amounts  of  such  claims  exceed  the  values  of  such  securities  or 
priorities,  and  then  only  for  such  excess. 

§  56  of  act  July  1,  1898,  c.  541,  30  Stat.  560,  U.  S.  Comp.  Stat.  1901, 
p.  3443. 

The  votes  of  absent  creditors  by  parties  having  sufficient  power  of  at 
torney,  may  be  allowed; 20  but  no  proxies,  or  defective  proxies,  being  given, 
the  claims  of  absent  creditors  cannot  be  considered  in  the  votin<*.i  The 
proxies  should  authorize  the  appearance  and  participation  in  the  meeting.2 

I51n  re  Eagles,  99  Fed.  695.  Hn  re  Henschel,  113  Fed.  443,  51 

leldem.  C.  C.  A.  277;  see  also  In  re  Mackellar, 

ibidem.  116  Fed.  547. 

20See  In  re  Henschel,  113  Fed.  443,  2See  In  re  McGill,  106  Fed.  57,  45 
51  C.  C.  A.  277.  C.  C.  A.  218. 
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The  creditors  should  actually  own  the  elaim3  hence  where  a  number  of 
claims  are  held  by  a  trust,  the  trustee  may  vote  them  only  as  a  single 
claim.*  Secured  creditors  may  vote  but  only  when  there  is  an  unsecured 
excess  to  their  claim,  and  only  to  the  amount  of  such  excess.  5 

§  2314.    Notices  to  creditors — when  and  how  given. 

a.  Creditors  shall  have  at  least  ten  days'  notice  by  mail  to  their 
respective  addresses  as  they  appear  in  the  list  of  creditors  of  the 
bankrupt,  or  as  afterwards  filed  with  the  papers  in  the  case  by  the 
creditors,  unless  they  waive  notice  in  writing,  of  (1)  all  examina- 
tions of  the  bankrupt;  (2)  all  hearings  upon  applications  for  the 
confirmation  of  compositions  or  ffte  discharge  of  bankrupts;  (3)  all 
meetings  of  creditors;  (4)  all  proposed  sales  of  property;  (5)  the 
declaration  and  time  of  payment  of  dividends;  (6)  the  filing  of 
the  final  accounts  of  the  trustee,  and  the  time  when  and  the  place 
where  they  will  be  examined  and  passed  upon;  (7)  the  proposed 
compromise  of  any  controversy,  and  (8)  the  proposed  dismissal  of 
the  proceedings. 

b.  Notice  to  creditors  of  the  first  meeting  shall  be  published  at 
least  once  and  may  be  published  such  number  of  additional  times 
as  the  court  may  direct;  the  last  publication  shall  be  at  least  one 
week  prior  to  the  date  fixed  for  the  meeting.  Other  notices  may  be 
published  as  the  court  shall  direct. 

c.  All  notices  shall  be  given  by  the  referee,  unless  otherwise 
ordered  by  the  judge. 

§  58  of  act  July  1,  1898,  c.  541,  30  Stat.  561,  U.  S.  Comp.  Stat.  1901, 
p.  3444. 
An  examination  of  the  bankrupt  simply  for  the  purpose  of  making  out 
schedules  has  been  allowed,  without  notice.8  Notice  should  be  sent  of 
hearings  on  application  for  discharge  and  the  practice  has  been  approved  of 
enclosing  notice  of  examination  of  the  witness  in  case  examination  may 
be  had.  9  Notice  of  creditors  meetings  is  also  necessary,  and  where  ad- 
judication is  prayed  as  to  individual  as  well  as  partnership  debts,  the  notice 
should  so  state.io  Notice  of  dismissal  is  necessary  and  a  dismissing  order 
without  notice  is  erroneous.il  All  notices  should  be  given  by  the  referee, 
whether  included  in  the  above  section  or  not.12 

sTn  re  Kenney  Co.  136  Fed.  456.  9In  re  Price,  91  Fed.  635. 

«See  In   re   Kenney   Co.    136   Fed.  loin  re  Laughlin,  96  Fed.  589. 

453.  li  See  ante,  §  2273  and  note. 

sin  re  Eagles,  99  Fed.  695.  izSee  In  re  Stoever,  105  Fed.  355. 

8In    re    Franklin    Syndicate,    101 
Fed.  402. 
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§  2315.  Examination  of  bankrupt  and  others  regarding  bank- 
rupt's affairs. 
A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bank- 
rupt or  creditor,  by  order  require  any  designated  person,  including 
the  bankrupt  and  his  wife,  to  appear  in  court  or  before  a  referee 
or  the  judge  of  any  State  court,  to  be  examined  concerning  the  acts, 
conduct,  or  property  of  a  bankrupt  whose  estate  is  in  process  of 
administration  under  this  act:  Provided,  That  the  wife  may  be 
examined  only  touching  business  transacted  by  her  or  to  which 
she  is  a  party,  and  to  determine  the  fact  whether  she  has  transacted 
or  been  a  party  to  any  business  of  the  bankrupt. 

Clause  a  of  §  21,  act  July  1,  1898,  c.  541,  as  amended  Feb.  5,  1903,  c. 
487,  32  Stat.  798,  U.  S.  Comp.  Stat.  1905,  p.  686. 

The  amendment  of  1903  consisted  in  the  addition  of  the  proviso;  the  ad- 
dition of  the  words  "and  his  wife"  following  the  words  "including  the 
bankrupt,"  and  the  omission  of  a  clause  following  the  last  mentioned  words, 
which  read  as  follows :  "who  is  a  competent  witness  under  the  laws  of  the 
State  in  which  the  proceedings  are  pending."  In  prescribing  the  duties 
of  the  bankrupt,  the  act  makes  further  provision  as  to  his  examination, 
requiring  him  to  "submit  to  an  examination  concerning  the  conduct  of 
his  business"  etc.,  "at  the  first  meeting  of  his  creditors  and  at  such  other 
times  as  the  court  shall  order." is  The  above  provision  is  broad  in  its 
terms  and  a  trustee  should  be  allowed  to  use  all  the  means  at  his  command 
to  obtain  information  in  a  State  court.  1 6  The  order  for  an  examination 
of  a  witness  may  be  made  on  a  simple  application,  without  any  showing 
of  the  questions  to  be  asked,l7  nor  is  it  necessary  that  a  suit  be  pend- 
ing,! 8  and  the  witness  is  not  as  a  matter  of  strict  right,  entitled  to  coun- 
sel.^ A  receiver  temporarily  in  charge  is  an  officer  within  the  provision, 
and  the  irregularity  of  his  appointment  is  no  grounds  for  a  refusal  to  tes- 
tify. 20  Prior  to  the  above  amendment  of  1903,  the  test  of  competency  of  , 
witnesses  was  the  test  afforded  by  the  law  of  the  particular  State.i  Hence 
a  bankrupt's  wife  not  brought  in  as  a  party  could  not  be  examined  in  a 
State  where  her  common  law  incompetency  had  not  been  removed.  2  The 
effect  of  the  amendment  apparently  is  to  make  the  wife  a  compellable  wit- 
ness in  all  States,  subject  however  to  the  above  proviso.  Such  was  the  law 
under  the  act  of  1867.3 

"Bankruptcy  act,  §  7  a.  (9).  20Tn  re  Fixen,  96  Fed.  748. 

I6ln  re  Pursell,  114  Fed.  371.  iSee  In  re  Josephson,  121  Fed.  145. 

I71n  re  Howard,  95  Fed.  415;   In       2ln  re  Fowler,  93  Fed.  417;  In  re 
re  Fixen,  96  Fed.  748.  Jefferson,  96  Fed.  827. 

"In  re  Fixen,  96  Fed.  748.  3See  R.  S.  §  5088;  In  re  Campbell, 

isln  re  Howard,  95  Fed.  415;  see    3  Hughes,  276,  Fed.  Cas.  No.  2,348. 
also  In  re  Stuyvesant  Bank,  6  Ben. 
33.    Fed.  Cas.  No.  13,582;  but  see  In 
re  Alphin  etc.  Co.  131  Fed.  826. 
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§  2316.    Sale  of  property  pending  adjustment — bond. 

A  judge  may,  upon  satisfactory  proof,  by  affidavit,  that  a  bankrupt 
against  whom  an  involuntary  petition  has  been  filed  and  is  pending 
has  committed  an  act  of  bankruptcy,  or  has  neglected  or  is  neglect- 
ing or  is  about  to  so  neglect  his  property  that  it  has  thereby  de- 
teriorated or  is  thereby  deteriorating  or  is  about  thereby  to  de- 
teriorate in  value,  issue  a  warrant  to  the  marshal  to  seize  and  hold 
it  subject  to  further  orders.  Before  such  warrant  is  issued  the 
petitioners  applying  therefor  shall  enter  into  a  bond  in  such  amount 
as  the  judge  shall  fix,  with  such  sureties  as  he  shall  approve,  con- 
ditioned to  indemnify  such  bankfupt  for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall  prove  to  have  been  wrong- 
fully obtained.  Such  property  shall  be  released,  if  such  bankrupt 
shall  give  bond  in  a  sum  which  shall  be  fixed  by  the  judge,  with  such 
sureties  as  he  shall  approve,  conditioned  to  turn  over  such  property, 
or  pay  the  value  thereof  in  money  to  the  trustee,  in  the  event  he 
is  adjudged  a  bankrupt  pursuant  to  such  petition. 

§  69,  act  July   1,  1898,  c.  541,  30   Stat.  565,  U.   S.  Comp.   Stat.  pp. 
3450-3451. 

On  an  application  for  the  seizure  of  the  bankrupts  property  under  this 
section,  the  petition  therefor  should  set  forth  fully  and  specifically  all  the 
essential  facts  including  the  insolvency  of  the  debtor  and  the  facts  con- 
stituting the  alleged  act  of  bankruptcy,  or  the  neglect  of  the  property.s 
The  prayer  for  the  seizure  should  not  be  included  in  the  prayer  for  adjudi- 
cations The  section  does  not  authorize  the  seizure  of  property  in  the 
hands  of  a  third  party  claiming  adversely.  8 

§  2317.    Sale  of  property. 

1.  All  sales  shall  be  by  public  auction  unless  otherwise  ordered 
by  the  court. 

2.  Upon  application  to  the  court,  and  for  good  cause  shown,  the 
trustee  may  be  authorized  to  sell  any  specified  portion  of  the  bank- 
rupt's estate  at  private  sale ;  in  which  case  he  shall  keep  an  accurate 
account  of  each  article  sold,  and  the  price  received  therefor,  and  to 
whom  sold ;  which  account  he  shall  file  at  once  with  the  referee. 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver,  or  trustee, 
setting  forth  that  a  part  or  the  whole  of  the  bankrupt's  estate  is 
perishable,  the  nature  and  location  of  such  perishable  estate,  and 
that  there  will  be  loss  if  the  same  is  not  sold  immediately,  the 

«In  re  Kelly,  91  Fed.  505.  sin  re  Rockwood,  91  Fed.  363;  In 

'In  re  Kelly,  91  Fed.  507.  re  Kelly,  91  Fed.  508. 
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court,  if  satisfied  of  the  facts  stated  and  that  the  sale  is  required 
in  the  interest  of  the  estate,  may  order  the  same  to  be  sold,  with  or 
without  notice  to  the  creditors,  and  the  proceeds  to  be  deposited  in 
court. 

Eighteenth  order  in  bankruptcy  in  force  Jan.  2,  1899. 

The  adjudicating  court  and  no  other  has  the  right  to  order  a  sale 
whether  the  property  is  situated  within  or  without  the  district,  U  The 
general  practice  is  to  present  the  petition  for  order  of  sale  to  the  referee 
who  may  grant  or  deny  it.12  A  private  sale  may  be  ordered! 3  or  the 
property  may  be  disposed  of  at  public  auction.!  *  In  the  second  circuit  a 
public  auctioneer  has  been  appointed  under  rule  of  court.!  5  Whenever 
practicable  the  property  should  be  sold  subject  to  the  court's  approval,!  s 
and  the  court  may  set  aside  the  sale  in  its  discretion,!  i  as  where  parties 
without  fault  on  their  part  are  prevented  from  bidding.!  s  In  the  absence 
of  an  order  to  the  contrary  the  trustee  is  authorized  to  sell  only  the  bank- 
rupts interest.19  Where  however  incumbered  property  is  to  be  sold,  the 
lienors  should  be  notified,2  0  and  such  notification  should  affirmatively  ap- 
pear on  the  record.i 

§  2318.    Redemption  of  property  and  compounding  of  claims. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  state  of  a  bank- 
rupt to  redeem  and  discharge  any  mortgage  or  other  pledge,  or  de- 
posit or  lien,  upon  any  property,  real  or  personal,  or  to  relieve  said 
property  from  any  conditonal  contract,  and  to  tender  performance 
of  the  conditions  thereof,  or  to  compound  and  settle  any  debts 
or  other  claims  due  or  belonging  to  the  estate  of  the  bankrupt,  the 
trustees  or  the  bankrupt,  or  any  creditor  who  has  proved  his  debt, 
may  file  his  petition  therefor;  and  thereupon  the  court  shall  ap-- 
point  a  suitable  time  and  place  for  the  hearing  thereof,  notice  of 
which  shall  be  given  as  the  court  shall  direct,  so  that  all  creditors 
and  other  persons  interested  may  appear  and  show  cause,  if  any 
they  have,  why  an  order  should  not  be  passed  by  the  court  upon 
the  petition  authorizing  such  act  on  the  part  of  the  trustee. 
Twenty-eighth  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

uln   re    Granite    City   Bank,    137  i«See  In  re  Shea,  126  Fed.  153,  61 

Fed.  821,  70  C.  C.  A.  316.  C.  C.  A.  219. 

i2ln    re    Fisher    &    Co.    135    Fed.  I7ldem. 

224;  see  Appendix  III.,  F.  42-46  as  to  isldem. 

orders  for  sale  of  property.  19  In  re  Muhlhauser,  121  Fed.  669, 

isin  re  Hawkins,  125  Fed.  633.  57  C.  C.  A.  423. 

"In  re  Benjamin,  136  Fed.  175,  69  20See  In  re  Wilka,  131  Fed.  1004; 

C.  C.  A.  191.  In  re  Saxton  etc.  Co.  136  Fed.  697; 

"Idem.  iln  re  Saxton  etc.  Co.  136  Fed.  697 
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§  2319.     Payment  of  moneys  deposited. 

No  moneys  deposited  as  required  by  the  act  shall  be  drawn  from 
the  depository  unless  by  check  or  warrant  signed  by  the  clerk  of 
the  court,  or  by  a  trustee,  and  countersigned  by  the  judge  of  the 
court,  or  by  a  referee  designated  for  that  purpose,  or  by  the  clerk 
or  his  assistant  under  an  order  made  by  the  judge,  stating  the  date, 
the  sum,  and  the  account  for  which  it  is  drawn;  and  an  entry  of 
the  substance  of  such  check  or  warrant,  with  the  date  thereof,  the 
sum  drawn  for,  and  the  account  for  which  it  is  drawn,  shall  be 
forthwith  made  in  a  book  kept  for  that  purpose  by  the  trustee  or 
his  clerk;  and  all  checks  and  drafts  shall  be  entered  in  the  order 
of  time  in  which  they  are  drawn,  and  shall  be  numbered  in  the  case 
of  each  estate.  A  copy  of  this  general  order  shall  be  furnished  to 
the  depository,  and  also  the  name  of  any  referee  or  clerk  authorized 
to  countersign  said  checks. 

Twenty -ninth  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2320.     Imprisoned  debtors. 

If,  at  the  time  of  preferring  his  petition,  the  debtor  shall  be  im- 
prisoned, the  court,  upon  application,  may  order  him  to  be  pro- 
duced upon  habeas  corpus,  by  the  jailor  or  any  officer  in  whoso 
custody  be  may  be,  before  the  referee,  for  the  purpose  of  testifying 
in  any  matter  relating  to  his  bankruptcy;  and,  if  committed  after 
the  filing  of  his  petition  upon  process  in  any  civil  action  founded 
upon  a  claim  provable  in  bankruptcy,  the  court  may,  upon  like  ap- 
plication, discharge  him  from  such  imprisonment.  If  the  petitioner, 
during  the  pendency  of  the  proceedings  in  bankruptcy,  be  arrested 
or  imprisoned  upon  process  in  any  civil  action,  the  district  court, 
upon  his  application,  may  issue  a  writ  of  habeas  corpus  to  bring 
him  before  the  court  to  ascertain  whether  such  process  has  been 
issued  for  the  collection  of  any  claim  provable  in  bankruptcy,  and 
if  so  provable  he  shall  be  discharged ;  if  not,  he  shall  be  remanded 
to  the  custody  in  which  he  may  lawfully  be.  Before  granting  the 
order  for  discharge  the  court  shall  cause  notice  to  be  served  upon 
the  creditor  or  his  attorney,  so  as  to  give  him  an  opportunity  of 
appearing  and  being  heard  before  the  granting  of  the  order. 
Thirtieth  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2321.    Power  of  trustee  to  compromise. 

The  trustee  may,  with  the  approval  of  the  court,  compromise  any 
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controversy  arising  in  the  administration  of  the  estate  upon  such 
terms  as  he  may  deem  for  the  best  interests  of  the  estate. 

§  27  of  act  July  1,  1898,  c.  541,  30  Stat.  554,  U.  S.  Comp.  Stat.  1901, 
p.  3433. 

A  compromise  with  the  debtor  can  be  effected  only  through  the  trustee.* 
When  proposed  it  should  be  submitted  to  the  creditors,  t  Their  action  is 
not  conclusive  however,  being  subject  to  the  courts  approval.' 

§  2322.    Arbitration — choice  of  arbitrators — findings. 

a.  The  trustee  may,  pursuant  to  the  direction  of  the  court,  sub- 
mit to  arbitration  any  controversy  arising  in  the  settlement  of  the 
estate. 

b.  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one 
by  the  trustee,  one  by  the  other  party  to  the  controversy,  and  the 
third  by  the  two  so  chosen,  or  if  they  fail  to  agree  in  five  days  after 
their  appointment  the  court  shall  appoint  the  third  arbitrator. 

c.  The  written  finding  of  the  arbitrators,  or  a  majority  of  them, 
as  to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like 
force  and  effect  as  the  verdict  of  a  jury. 

§  36  of  act  July  1,  1898,  c.  541,  30  Stat.  553,  U.  S.  Comp.  Stat.  1901, 
i  p.  3432. 

* 

§  2323.     What  application  for  arbitration  to  show. 

Whenever  a  trustee  shall  make  application  to  the  court  for  au- 
thority to  submit  a  controversy  arising  in  the  settlement  of  a  de- 
mand against  a  bankrupt's  estate,  or  for  a  debt  due  to  it,  to  the 
determination  of  arbitrators  or  for  authority  to  compound  and  set- 
tle such  controversy  by  agreement  with  the  other  party,  the  appli- 
cation shall  clearly  and  distinctly  set  forth  the  subject-matter  of  the 
controversy,  and  the  reasons  why  the  trustee  thinks  it  proper  and 
most  for  the  interest  of  the  estate  that  the  controversy  should  be 
settled  by  arbitration  or  otherwise. 

Thirty  third  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2324.     Application  for  discharge — time  for  filing. 

Any  person  may,  after  the  expiration  of  one  month  and  within 
the  next  twelve  months  subsequent  to  being  adjudged  a  bankrupt, 
file  an  application  for  a  discharge  in  the  court  of  bankruptcy  in 

«In  re  Heyman,  108  Fed.  207.  9Tn  re  Heyman,  108  Fed.  207. 

Tldem. 
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which  the  proceedings  are  pending;  if  it  shall  be  made  to  appear 
to  the  judge  that  the  bankrupt  was  unavoidably  prevented  from 
filing  it  within  such  time,  it  may  be  filed  within  but  not  after  the 
expiration  of  the  next  six  months. 

Clause  a,  §  14,  act  July  1,  1898,  c,  541,  30  Stat.  550,  U.  S.  Comp.  Stat. 
1901,  p.  3427. 

Since  the  words  ''persons"  include  corporations!  3  the  latter  are  entitled 
to  a  discharge  just  as  individuals. n  The  discretion  of  the  court  in  extend- 
ing the  time  for  application  for  discharge  is  limited  to  six  months  followng 
the  expiration  of  the  yearly  and  this  limitation  is  jurisdictional.! 6  But  the 
time  will  not  be  extended  beyond  the  year  unless  the  bankrupt  was  un- 
avoidably prevented  from  making  the  application.! 7  When  not  made  with- 
in the  eighteen  months  his  right  to  discharge  is  res  judicata!  8  and  discharge 
cannot  be  had  in  any  subsequent  proceedings.!  9  The  application  being 
allowed  within  the  six  months  following  the  year,  the  only  question  open 
is  the  right  to  a  discharge  and  creditors  are  confined  to  statutory  objec- 
tions^' The  bankruptcy  act  provides  that  "the  bankrupt  shall  attend 
.    .     .    the  hearing  upon  his  application  for  a  discharge,  if  filed."! 

§  2325.  —petition. 

The  petition  of  a  bankrupt  for  a  discharge  shall  state  concisely, 
in  accordance  with  the  provisions  of  the  act  and  the  orders  of  the 
court,  the  proceedings  in  the  case  and  the  acts  of  the  bankrupt. 
Thirty-seventh  order  in  bankruptcy  in  effect  Jan.  2,  1®99. 

The  fifth  General  Order  provides  that  all  petitions  shall  be  printed  or 
written  out  plainly  without  abbreviation. *  The  petition  for  discharge  shall 
be  made  by  the  bankrupts  or  if  he  is  insane,  by  his  guardian.6  If  a  mem- 
ber of  a  firm  desires  his  separate  discharge  the  adjudication  of  the  firm 
and  of  the  petitioner  as  a  member  thereof  should  be  stated.  7  Verification 
has  been  held  necessary.s  The  petition  should  be  filed  with  the  clerk.9 
And  ten  days  notice  to  the  creditors  should  be  given  before  hearing.  10     The 

"Bankruptcy  act,  §  (19.)  2»In  re  Haynes,  122  Fed.  560. 

"In  re  Marshall  etc.  Co.  102  Fed.  iClause  a    (1)    §   7,    act    July    1, 

873,  43  C.  C.  A.  38.  1898,    c.   541,    30   Stat.    548,    U.     S. 

i5In   re   Fahy,    116   Fed.   239;    see  Comp.  Stat.  1901,  p.  3425. 

also  In  re  Knauer,  133  Fed.  805.  4Ante,  §  2270. 

i«In  re  Fahy,  116  Fed.  239;  In  re  BSee  Form  No.  57,  index. 

Warner.  139  Fed.  87.  «In  re  Miller,  133  Fed.  1017. 

"In     re    Lewin,     135     Fed.     252;  'In  re  Meyers,  97  Fed.  757. 

absence   of   bankrupt's   attorneys   no  8  See  In  re  Holman,  92  Fed.  514; 

reason    for    extending    time,    In    re  the  form  prescribed  however  contains 

Anderson,  134  Fed.  319.  no  verification  blank,  see  Form  No. 

isln  re  Weintraub,  133  Fed.  1000.  57,  appendix  III.  F.  384. 

isldem;   see  Kuntz  v.  Young,  131  »In  re  Svkes,  106  Fed.  669. 

Fed.  719,  65  C.  C.  A.  477.  loAnte,  §  2314. 
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first  petition  being  refused  on  its  merits,  it  is  held  that  a  second  cannot  be 
filed.  11 

§  2326.     Opposition  to  discharge  or  composition. 

A  creditor  opposing  the  application  of  a  bankrupt  for  his  dis- 
charge, or  for  the  confirmation  of  a  composition,  shall  enter  his 
appearance  in  opposition  thereto  on  the  day  when  the  creditors  are 
required  to  show  cause,  and  shall  file  a  specification  in  writing  of 
the  grounds  of  his  opposition  within  ten  days  thereafter,  unless 
the  time  shall  be  enlarged  by  special  order  of  the  judge. 
Thirty -first  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

Objections  to  the  discharge  may  be  made  not  only  by  creditors  who  have 
proved  their  claims  but  also  by  parties  claiming  to  be  and  scheduled  as 
creditors.15  Since  they  set  up  matters  of  fact,  they  should  be  sworn 
to  16  by  each  of  the  opposing  creditors  i?  and  not  by  their  attorneys  or 
agents,  in  the  absence  of  a  previous  rule  of  court.i8  The  opposing  creditor 
being  a  partnership,  verification  may  be  made  by  a  partner  duly  author- 
ized, is  Failure  however  to  take  exception  to  the  signature  and  verification 
until  after  the  evidence  is  all  in,  waives  all  defects,2'  and  specifications  in 
the  form  of  a  petition  have  been  admitted,  the  bankrupt  failing  to  object.i 

Specifications  must  distinctly  aver  facts  and  must  be  clear  and  certain.  2 
If  indefinite  they  should  be  made  explicit  so  that  the  bankrupt  may  know 
the  exact  charge.  3  Thus  if  based  on  a  crime  committed  by  the  bankrupt, 
they  should  state  the  facts  with  substantially  the  exactness  of  an  indict- 
ment,* or  if  based  on  obtaining  credit  by  false  representations  such  repre- 
sentations must  be  set  forth  with  the  names  of  the  persons  defrauded.  5 
The  specifications  should  show  also,  how  the  opposing  creditor  is  interested,  s 
Amendments  are  however  allowed7  the  substantial  motive  of  the  specifica- 
tions not  being  changed.*  But  being  in  the  courts  discretions  they  should 
be  allowed  only  to  meet  the  ends  of  justice.io  The  application  therefor 
should  be  made  to  the  court  and  not  to  the  referee.n  Specifications  being 
filed  no  further  pleading   on  the   part   of  the   bankrupt   is   necessary.1 2: 

uln  re  Royal,  113  Fed.  140.     But  3In  re  Levev,  133  Fed.  572. 

see  In  re  Claff,  111  Fed.  506.  4ln  re  Tapl'in,  135  Fed.  861. 

iBln  re  Frice,  96  Fed.  611.  5In  re  Levey,  133  Fed.  572. 

isAnte,  §  2281;  In  re  Brown,  112  6Tn  re  Levey,  133  Fed.  572;  In  re 

Fed.  49,  50  C.  C.  A.  118.  Servis,  140  Fed.  222. 

i7In  re  Glass,  119  Fed.  509;  In  re  7In  re  Carley,  117  Fed.  130,  55  C. 

Baerncopf,  117  Fed.  975.  C.  A.  146. 

isin  re  Glass,  119  Fed.  509.  sin  re  Hendrick,  138  Fed.  473;  In 

isln  re  Glass,  119  Fed.  509.  re  Pierce,  103  Fed.  64. 

20ln  re  Baerncopf,  117  Fed.  975.  sin  re  Mudd,  105  Fed.  348. 

Hn  re  Howell,  105  Fed.  594.  loin  re  Morgan,  101  Fed.  982. 

2In  re  Blalock,  118  Fed.  679;  In  re  uln  re  Kaiser,  99  Fed.  689. 

Bteed,  107  Fed.  682;   In    re    Adams,  i2In  re  Logan,  102  Fed.  876;  In  re 

104  Fed.  72;  In  re  Servis,  140  Fed.  Crist,  116  Fed.    1007;    In    Northern 

222.  New  York  the  practice  obtains  of  re- 
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Hence  they  are  not  admitted  by  his  failure  to  answer  or  demur.  1 3  But 
demurrers  thereto  have  been  made  by  the  bankrupt  and  sustained  by  the 
court.i  * 

§  2327.    Application  when  granted. 

The  judge  shall  hear  the  application  for  a  discharge,  and  such 
proofs  and  pleas  as  may  be  made  in  opposition  thereto  by  parties 
in  interest,  at  such  time  as  will  give  parties  in  interest  a  reason- 
able opportunity  to  be  fully  heard,  and  investigate  the  merits  of 
the  application  and  discharge  the  applicant  unless  he  has  (1)  com- 
mitted an  offense  punishable  by  imprisonment  as  herein  provided; 
or  (2)  with  intent  to  conceal  his  financial  condition,  destroyed,  con- 
cealed or  failed  to  keep  books  of  account  or  records  from  which 
such  condition  might  be  ascertained;  or  (3)  obtained  property  on 
credit  from  any  person  on  a  materially  false  statement  in  writing 
made  to  such  person  for  the  purpose  of  obtaining  such  property  on 
credit;  or  (4)  at  any  time  subsequent  to  the  first  day  of  the  four 
months  immediately  preceding  the  fixing  of  the  petition  transferred, 
removed,  destroyed,  or  concealed,  or  permitted  to  be  removed,  de- 
stroyed, or  concealed  and  of  his  property  with  intent  to  hinder,  de- 
lay or  defraud  his  creditors;  or  (5)  in  voluntary  proceedings  been 
granted  a  discharge  in  bankruptcy  within  six  years;  or  (6)  in  the 
course  of  the  proceedings  in  bankruptcy  refused  to  obey  any  law- 
ful order  of  or  to  answer  any  material  question  approved  by  the 
court. 

Clause  b,  §  14,  act  July  1,  1898,  c.  541,  30  Stat.  550,  U.  S.  Comp. 
Stat.  1901,  p.  3427,  as  amended  act  Feb.  5,  1903,  u.  487,  §  4,  32  Stat. 
797,  U.  S.  Comp.  Stat.  1905,  p.  684. 

The  amendment  above  referred  to  consisted  chiefly  in  the  addition  of  the 
last  four  grounds  for  refusing  a  discharge.  This  section  specifies  the  only 
eauses  for  which  a  discharge  may  be  refused,is  and  the  court  is  not  au- 
thorized to  extend  its  provisions  and  refuse  discharge  on  other  grounds. is 
Hence  a  bankrupt's  right  to  discharge  is  not  affected  by  his  insanity  or 
deaths  o  nor  by  his  non-residencel  nor  by  omissions  in  the  schedule,  not 

quiring     all     objections    to    specifi-  i«In  re  Eades,  143  Fed.  295. 

cations  to  be  made  by  motion  with-  I9ln  re  Wolff,   132   Fed.   396;   for 

in  a  specified  time,  see  In  re  Bald-  similar  holding  prior  to  amendment 

win,  119  Fed.  796.  of  1903,   see  Strause  v.  Hooper,   105 

I3ln  re  Crist,  116  Fed.  1007.  Fed.  590. 

i4See  In  re  Morgan,  101  Fed.  982;  20Tn  re  Miller,  133  Fed.  1018. 

In  re  Howell,   105  Fed.   594;   In  re  Hn  re  Goodale,  109  Fed.  783. 
Holman,  92  Fed.  512. 
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fraudulent.2  The  ''six  years''  mentioned  in  subdivision  5,  above,  measures 
the  time  between  the  first  and  second  discharge  and  not  between  the  first 
discharge  and  the  second  petitions  The  only  issue  raised  by  the  petition 
for  discharge  is  the  bankrupts  right  thereto  4  and  the  only  facts  properly 
pleadable  are  those  refuting  such  right.  5  Hence  questions  as  to  the  effect 
of  the  discharge  ought  not  to  be  determined.  6  Questions  as  to  jurisdiction 
are  not  tenable,  where  jurisdiction  appears  on  the  face  of  prior  proceedings.7 
The  court  may  refer  the  application  for  a  discharge  to  the  referee  8  who 
rules  upon  the  sufficiency  of  the  specifications  takes  evidence! o  and  reports 
all  the  facts  and  gives  his  conclusions  of  law.n  His  findings  will  not  be 
set  aside  unless  clearly  erroneous.!  2  The  bankrupt  should  be  present  at 
the  hearing.i3  The  objecting  creditors  must  establish  the  averments  con- 
tained in  the  specification  of  objection!*  not  necessarily  beyond  a  reason- 
able doubtis  but  by  a  fair  preponderance  of  evidence.!  6  This  discharge  is 
granted  by  the  judge  not  the  referee.  1 7  But  it  will  be  deferred  until 
filing  fees  are  paid  except  where  the  bankrupt  makes  a  pauper  affidavit.!  8 
In  the  latter  case  the  rule  has  been  laid  down  that  failure  to  pay  fees 
and  other  expenses  will  bar  a,  discharge  except  where  it  appears  to  the 
courts  satisfaction  that  the  bankrupt  "is  a  worthy  object  of  charity."! » 
Action  on  the  application  for  a  discharge  has  been  suspended  pending  set- 
tlement of  creditors  rights  to  exemptions  2  0  pending  valuation  of  property 
claimed  as  a  homestead!  and  pending  the  determination  of  questions  of 
fraud.  2  But  such  stay  has  been  refused  pending  State  courts  action,  the 
right  to  discharge  not  being  involved.  3 

§  2328.     Revocation  of  discharge. 

The  judge  may,  upon  application  of  the  parties  in  interest  who 
have  not  been  guilty  of  undue  laches,  filed  at  any  time  within  one 
year  after  a  discharge  shall  have  been  granted,  revoke  it  upon  a 
trial  if  it  shall  be  made  to  appear  that  it  was  obtained  through  the 
fraud  of  the  bankrupt,  and  that  the  knowledge  of  the  fraud  has 

2ln  re  Slingluff,  105  Fed.  502;  In       i2Tn  re  Covington,  110  Fed.  143. 

ro    Morrow,    97     Fed.  574;     In    re       i3ln  re  Shanker,  138  Fed.  862. 
Hirsch,  96  Fed.  68.  I41n  re  Crist,  116  Fed.  1007. 

3ln  re  Jordan,  142  Fed.  292;  In  re  i5See  In  re  Greenberg,  114  Fed. 
Little,  137  Fed.  521.  773. 

4  In  re  Bhutassel,  96  Fed.  597;  In  i6In  re  Levev,  133  Fed.  572;  In  re 
re  Mussey,  99  Fed.  72.  Hamilton,  133  Fed.  823. 

5  In  re  Mussey,  99  Fed.  72.  17  General    Order   No.    12,    post,    § 
eln  re  Black,  97  Fed.  493;    In    re   2340;   also  In  re  MeDuff,    101    Fed. 

Marshall  Paper  Co.  102  Fed.  874,  43  241,  41  C.  C.  A.  316;  Fellows  v.  Freu- 

C.  C.  A.  38.  denthal,  102  Fed.  731.  42  C.  C.  A.  607. 

7In  re  Clisdell,  101  Fed.  246;  In  re  i8[n  re  Barden,  101  Fed.  553. 

Mason,  99  Fed.  256.  I91n  re  Fees  Payable  etc.  95  Fed. 

sPost,  §  2340.  120. 

sin  re  Hendriek,  138  Fed.  473;  In  20In   re  Woodruff,  96   Fed.  317. 

re  Kaiser,  99  Fed.  689.  lln  re  McBryde,  99  Fed.  686. 

"See  In  re  Logan,  102  Fed.  876.  2See  In  re  Hirsch,  96  Fed.  68. 

nin  re  Steed,  107  Fed.  682.  3ln  re  Cornell,  97  Fed.  29. 
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come  to  the  petitioners  since  the  granting  of  the  discharge,  and  that 
the  actual  facts  did  not  warrant  the  discharge. 

§    15,   act    July    1,    1898,    c.    541,    30    Stat.    550,   U.    S.    Comp.    Stat. 
1901,  p.  342. 

The  discharge  may  be  vacated  by  the  court  of  its  own  motion'  or  upon 
the  motion  of  »  party  in  interest.8  This  includes  u,  creditor  who  has  failed 
to  file  or  prove  his  claim  within  a,  year  after  adjudication^  But  the 
moving  creditor  must  not  be  guilty  of  undue  laches. io  The  petition  for 
revocation  setting  forth  the  facts  need  not  allege  the  legal  conclusion  that 
a  discharge  was  unwarranted.il  It  should  be  dismissed  where  the  peti- 
tioners refuse  to  make  a  deposit  to  cover  costs  of  hearing  and  as  a  result 
of  which  no  further  proceedings  are  had.12 

• 

§  2329.     Administration  of  partnership  estate. 

The  creditors  of  the  partnership  shall  appoint  the  trustee;  in 
other  respects  so  far  as  possible  the  estate  shall  be  administered  as 
herein  provided  for  other  estates. 

Clause  b.  §  5  act  July  1,  1898,  c.  541,  30  Stat.  547,  U.  S.  Comp.  Stat. 
1901,  p.  3424. 

It  is  held  that  the  above  provision  as  to  the  appointment  of  the  trustee 
by  the  partnership  creditors  applies  only  to  cases  of  joint  petition  and  hence 
in  the  ease  of  the  bankruptcy  of  a  single  partner,  his  separate  creditors 
may  vote,  although  the  only  assets  to  be  administered  are   partnership 

assets. 16 

§  2330.  — jurisdiction  over  one  partner  sufficient. 

The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  may  have  jurisdiction  of  all  the  partners  and  of  the  ad- 
ministration of  the  partnership  and  individual  property. 

Clause  e,  §  5,  act  July  1,  1898,  u.  541,  30  Stat.  547,  U.  S.  Comp.  Stat. 
1901,  p.  3424. 

Jurisdiction  is  acquired  on  the  filing  of  the  petition.  If  filed  by  all 
the  partners  adjudication  may  be  had  at  once.i9  If  filed  by  less  than 
all  the  partner  refusing  to  join  may  contest  just  as  in  the  case  of  involun- 
tary proceedings.20 

Tin  re  Bimberg,  121  Fed.  942.  "In  re  Lasch,  142  Fed.  277. 

Sldem.  l«In  re  Beck,  110  Fed.  140. 

9Idem.  isln  re  Ives,  113  Fed.  911,   51  C. 

loin  re  Upson,  124  Fed.  980.  C.  A.     541. 

nin  re  Toothaker  Bros.  128  Fed.  zoSee  post,  §  2294,  prescribing  the 

187.  procedure. 
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§  2331.  — distribution  of  expenses. 

The  expenses  shall  be  paid  from  the  partnership  property  and 
the  individual  property  in  such  proportions  as  the  court  shall  de- 
termine. 

Clause  e,  §  5,  act  July  1,  1898,  c.  541,   30  Stat.  547,  U.  S.  Comp.  Stat. 
1901,  p.  3424. 

§  2332.  —  payment  of  debts  and  disposal  of  surplus. 

The  net  proceeds  of  the  partnership  property  shall  be  appro- 
priated to  the  payment  of  the  partnership  debts  and  the  net  pro- 
ceeds of  the  individual  estate  of  each  partner  to  the  payment  of  his 
individual  debts.  Should  any  surplus  remain  of  the  property  of 
any  partner  after  paying  his  individual  debts,  such  surplus  shall  be 
added  to  the  partnership  assets  and  be  applied  to  the  payment  of 
the  partnership  debts.  Should  any  surplus  of  the  partnership 
property  remain  after  paying  the  partnership  debts,  such  surplus, 
shall  be  added  to  the  assets  of  the  individual  partners  in  the  pro- 
portion of  their  respective  interests  in  the  partnership. 

Clause  f,  §  5,  act  July  1,  1898,  c.  541,  30  Stat.  547  U.  S.  Comp.  Stat. 
1901,  p.  3424. 
The  bankruptcy  act  distinguishes  sharply  between  partnership  and  indi- 
vidual debts  in  respect  to  participation  in  partnership  and  individual  as- 
sets'! and  partnership  assets  will  be  applied  first  in  good  faith,  to  partner- 
ship debts,6  and  individual  assets  to  individual  debts.6  Hence  creditors; 
of  a  partnership  will  not  receive  dividends  from  the  individual  estate- 
of  a  partner  until  after  the  individual  creditors  have  been  fully  paid,  even 
though  there  are  no  partnership  assets.  7  The  section  applies  as  well  to> 
an  adjudication  of  an  individual  member  only,  as  it  does  to  an  adjudication* 
against  the  partnership.  8 

§  2333.     Administration  where  all  partners  not  bankrupt. 

In  the  event  of  one  or  more  but  not  all  of  the  members  of  a' 
partnership  being  adjudged  bankrupt,  the  partnership  property 
shall  not  be  administered  in  bankruptcy,  unless  by  consent  of  the- 
partner  or  partners  not  adjudged  bankrupt;  but  such  partner  or 
partners  not  adjudged  bankrupt  shall  settle  the  partnership  busi- 
ness as  expeditiously  as  its  nature  will  permit,  and  account  for  the- 
interest  of  the  partner  or  partners  adjudged  bankrupt. 

Clause  h,  §  5,  act  July  1,  1898,  c.  541,  30  Stat.  548,  U.  S.  Comp.  Stat.. 
1901,  p.  3424. 

^Lamoille    etc.    Bank    v.    Stevens,        6See  In  re  Green,  116  Fed.  118.. 
107  Fed.  245.  7In  re  Wilcox,  94  Fed.  84. 

sin  re  Jones,  100  Fed.  781.  8lbid. 
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CHAPTER  67. 

PROCEEDINGS  BEFORE  REFEREES  AND  EVTOENOE. 

§  2335.     Contempts  before  referees. 

§  2336.     Referees  records — certified  and  transmitted  to  court. 

§  2337.     In  event  of  referees  abseftce  or  disability. 

§  2338.     Duties  of  referees — order  of  reference  and  subsequent  proceedings. 

§  2339.     — time  and  place  of  referee's  proceedings. 

§  2340.     Certain  matters  to  be  heard  by  judge — but  referee  may  report 

facts. 
§  2341.     When  papers  to  be  filed  after  reference. 
§  2342.     Orders  of  referee,  what  to  recite. 
§  2343.    Review  of  referee's  order  by  judge. 
§  2344.    General   and   special   references,   and   from   one   to  another,   and 

proceedings  without  reference. 
§  2345.     Existing  law  as  to  depositions  applies. 
§  2346.    — upon  whom  notice  of  taking  to  be  served. 
§  2347.     Certified  copy  of  order  approving  trustee's  bond  evidence  of  title. 
§  2348.     — effect  of  order  as  to   compensation  or  discharge,  as   evidence. 
§  2349.     Order   confirming    composition   as   revesting  title   and   as   noticu 

when  recorded. 
§  2350.     Taking  of  testimony  before  referee. 

§  2335.     Contempts  before  referees.  ■  ■ 

a.  A  person  shall  not,  in  proceedings  before  a  referee,  (1)  disobey 
or  resist  any  lawful  order,  process,  Qr  writ;  (2)  misbehave  during  a 
hearing  or  so  near  the  place  thereof  as  to  obstruct  the  same;  (3) 
neglect  to  produce,  after  having  been  ordered  to  do  so,  any  pertinent 
document;  (4)  or  refuse  to  appear  after  having  been  subpoenaed,  or, 
upon  appearing,  refuse  to  take  oath  as  a  witness,  or,  after  having 
taken  oath,  refuse  to  be  examined  according  to  law:  Provided, 
That  no  person  shall  be  required  to  attend  as  a  witness  before  a 
referee  at  a  place  outside  the  State  of  his  residence,  and  more  than 
one  hundred  miles  from  such  place  of  residence,  and  only  in  case 
his  lawful  mileage  and  fees  for  one  day's  attendance,  shall  be  first 
paid  or  tendered  to  him. 

b.  The  referee  shall  certify  the  facts  to  the  judge,  if  any  person 
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shall  do  any  of  the  things  forbidden  in  this  section.  The  judge 
shall  thereupon  in  a  summary  manner,  hear  the  evidence  as  to  the 
acts  complained  of  and,  if  it  is  such  as  to  warrant  him  in  so  doing, 
punish  such  person  in  the  same  manner  and  to  the  same  extent  as 
for  a  contempt  committed  before  the  court  of  bankruptcy,  or  com- 
mit such  person  upon  the  same  conditons  as  if  the  doing  of  the 
forbidden  act  had  occurred  with  reference  to  the  process  of  or  in 
the  presence  of  the  court. 

§  41,  act  July  1,  1898,  c.  541,  30  Stat.  556,  U.  S.  Comp.  Stat.  1901. 
p.  3437. 

The  above  provision  confers  no  new  or  enlarged  jurisdiction.  Any  act, 
matter  or  thing  punishable  by  any  other  United  States  court  is  punish- 
able by  a  bankruptcy  court.i  The  power  to  punish  however  is  not  vested 
in  the  referee,  his  duty  being  to  certify  the  facts  to  the  judgez  who 
will  deal  with  the  matter  as  if  the  alleged  contempt  had  arisen  in  his 
court.  3  A  witness  is  not  in  contempt  for  refusing  to  answer  incriminating 
questions*  notwithstanding  the  provision  that  his  testimony  will  not  be 
used  against  him  in  a  criminal  proceeding^  The  fact  that  a  witness  refuses 
to  testify  on  the  advice  of  counsel,  does  not  excuse  the  contempts  The 
proviso  of  the  above  section  as  to  attendance  of  witnesses,  has  reference 
only  to  hearings  before  referees,  and  hence  does  not  change  the  power  of  the 
Federal  courts  to  compel  the  attendance  of  witnesses.1?  It  is  held  that  a. 
witness  cannot  be  compelled  to  attend,  who  resides  more  than  one  hundred 
miles  away,  though  within  the  State8  and  that  he  cannot  be  compelled 
to  leave  the  State  of  his  residence.' 

§  2336.     Referees  records — certified  and  transmitted  to  court. 

a.  The  records  of  all  proceedings  in  each  case  before  a  referee 
shall  be  kept  as  nearly  as  may  be  in  the  same  manner  as  records 
are  now  kept  in  equity  cases  in  circuit  courts  of  the  United  States. 

b.  A  record  of  the  proceedings  in  each  case  shall  be  kept  in  a 
separate  book  or  books,  and  shall,  together  with  the  papers  on  file, 
constitute  the  records  of  the  case. 

c.  The  book  or  books  containing  a  record  of  the  proceedings  shall, 

iBoyd  v.   Glucklich,  116  Fed.   135,  provision  does  not  amount  to  an  ex- 

53  C.  C.  A.  451.  emption  from  prosecution,  Burrell  v. 

2Smith  v.  Belford,  106  Fed.  658,  45  Montana,   194  U.   S.   573,  48  L.  ed. 

C.  C.  A.  526.  1122,  24  Sup.  Ct.  Rep.  787. 

3ln  re  Romine,  138   Fed.  837;    as  sTjmted    States    v.    Goldstein,    132 

to  jurisdiction  of  referee  in  general  Fed.  789. 

see  ante,  §  2240.  7ln  re  Hemstreet,  117  Fed.  569;  as 

■(United   States   v.    Goldstein,    132  to   attendance   of   witnesses   in   Fed- 
Fed.  789;   see  also  In  re  Levin,  131  eral  court  see  ante,  §§  1742  et  seq. 
Fed.  388.  8In  re  Hemstreet,  117  Fed.  569. 

6See  Bankruptcy  act,  §  7  (9)  ;  this  9  In  re  Cole,  133  Fed.  414. 
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when  the  case  is  concluded  before  the  referee,  be  certified  to  by  him. 
and,  together  with  such  papers  as  are  on  file  before  him,  be  trans- 
mitted to  the  court  of  bankruptcy  and  shall  there  remain  as  a  part 
of  the  records  of  the  court. 

§  42,  act  July  1,  1898,  c.  541,  30  Stat.  556,  U.  S.  Comp.  Stat.  1901 
p.  3437. 

§  2337.     In  event  of  referees  absence  or  disability. 

Whenever  the  office  of  a  referee  is  vacant,  or  its  occupant  is  ab- 
sent or  disqualified  to  act,  the  judge  may  act,  or  may  appoint  an- 
other referee,  or  another  referee  folding  an  appointment  under  the; 
same  court  may,  by  order  of  the  judge,  temporarily  fill  the  vacancy. 
§  43,  act  July  1,  1898,  c.  541,  30  Stat.  557,  U.  S.  Comp.  Stat.  1901,  p. 
3438. 

§  2338-    Duties  of  referees — order  of  reference  and  subsequent 
procedings. 

The  order  referring  a  case  to  a  referee  shall  name  a  day  upon 
which  the  bankrupt  shall  attend  before  the  referee;  and  from  that 
day  the  bankrupt  shall  be  subject  to  the  orders  of  the  court  in  all 
matters  relating  to  his  bankruptcy,  and  may  receive  from  the 
referee  a  protection  against  arrest,  to  continue  until  the  final  ad- 
judication on  his  application  for  a  discharge,  unless  suspended  or 
vacated  by  order  of  the  court.  A  copy  of  the  order  shall  forthwith 
be  sent  by  mail  to  the  referee,  or  be  delivered  to  him  personally  by 
the  clerk  or  other  officer  of  the  court.  And  thereafter  all  the  pro- 
ceedings, except  such  as  are  required  by  the  act  or  by  these  general 
orders  to  be  had  before  the  judge,  shall  be  had  before  the  referee. 
Clause  1  of  12th  order  in  bankruptcy  in  force  Jan.  2,  1899. 

Proceedings  required  by  the  act  and  general  orders  to  be  had  before  the 
judge  have  been  summarized  as  follows,  "applications  for  discharge,  for 
approval  of  compositions,  for  punishment  for  contempt,  contested  involun- 
tary petitions  in  bankruptcy  and  all  petitions  for  adjudications  when  the 
judge  is  in  the  district.  The  proceedings  other  than  these  required  by 
the  general  orders  to  be  had  before  the  judge  are  applications  for  injunc- 
tions to  stay  proceedings  of  a  court  or  officer  of  the  United  States  or  of 
a  State,  and  for  the  removal  of  a  trustee."i6  A  previous  section  prescribes 
the  jurisdiction   of  the   referee. i' 

I6ln  re  Abbey  Press,  134  Fed.  54, 
67  C.  C.  A.  161. 
"Ante,  §  2240. 
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§  2339.  —  time  and  place  of  referee's  proceedings. 

The  time  when  and  the  place  where  the  referees  shall  act  upon 
the  matters  arising  under  the  several  cases  referred  to  them  shall 
be  fixed  by  special  order  of  the  judge,  or  by  the  referee;  and  at 
such  times  and  places  the  referees  may  perform  the  duties  which 
they  are  empowered  by  the  act  to  perform 

Clause  2  of  12th  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2340.  Certain  matters  to  be  heard  by  judge — but  referee  may 
report  facts. 
Applications  for  a  discharge,  or  for  the  approval  of  a  composition, 
or  for  an  injunction  to  stay  proceedings  of  a  court  or  officer  of  the 
United  States  or  of  a  State,  shall  be  heard  and  decided  by  the  judge. 
But  he  may  refer  such  an  application,  or  any  specified  issue  arising 
thereon  to  the  referee  to  ascertain  and  report  the  facts. 

Clause  3  of  12th  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2341.     When  papers  to  be  filed  after  reference. 

Proofs  of  claims  and  other  papers  filed  subsequently  to  the  refer- 
ence, except  such  as  call  for  action  by  the  judge,  may  be  filed  either 
with  the  referee  or  with  the  clerk. 

Twentieth  order  in  bankruptcy  in  force  Jan.  2,  1899. 

§  2342.     Orders  of  referee,  what  to  recite. 

In  all  orders  made  by  a  referee,  it  shall  be  recited,  according  as 
the  fact  may  be,  that  notice  was  given  and  the  manner  thereof ;  or 
that  the  order  was  made  by  consent;  or  that  no  adverse  interest 
was  represented  at  the  hearing;  or  that  the  order  was  made  after 
hearing  adverse  interests. 

Twenty- third  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

§  2343.     Review  of  referee's  order  by  judge. 

When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire 
a  review  by  the  judge  of  any  order  made  by  the  referee,  he  shall 
file  with  the  referee  his  petition  therefor,  setting  out  the  error  com- 
plained of;  and  the  referee  shall  forthwith  certify  to  the  judge 
the  question  presented,  a  summary  of  the  evidence  relating  thereto, 
and  the  finding  and  order  of  the  referee  thereon. 

Twenty-seventh  order  in  bankruptcy  in  effect  Jan.  2,  1809. 
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§   234Q 


A  party  to  an  order  made  by  a  referee  cannot  have  it  reviewed  unless  he 
pursues  the  mode  above  prescribed.3 

§  2344.     General  and  special  references,  and  from  one  to  another, 
and  proceedings  without  reference. 

a.  After  a  person  has  been  adjudged  a  bankrupt  the  judge  may 
cause  the  trustee  to  proceed  with  the  administration  of  the  estate, 
or  refer  it  (1)  generally  to  the  referee  or  specially  with  only  limited 
authority  to  act  in  the  premises  or  to  consider  and  report  upon 
specified  issues;  or  (2)  to  any  referee  within  the  territorial  jurisdic- 
tion of  the  court,  if  the  convenience  of  parties  in  interest  will  he 
served  thereby,  or  for  cause,  or  if «fche  bankrupt  does  not  do  business, 
reside  or  have  his  domicile  in  the  district. 

b.  The  judge  may,  at  any  time,  for  the  convenience  of  parties 
or  for  cause,  transfer  a  case  from  one  referee  to  another. 

§  22  of  act  July  1,  1808,  o.  541,  30  Stat.  552,  U.  S.  Comp.  Stat.  1901, 
p.  3431. 

The  reference  may  be  general  or  limited,  under  the  above  provision. 
Form  No.  14  prescribes  the  order  of  general  reference.*  Transfer  to  an- 
other referee  has  been  ordered  for  official  misconduct.  5 

§  2345.     Existing  law  as  to  depositions  applies. 

The  right  to  take  depositions  in  proceedings  under  this  act  shall 
be  determined  and  enjoyed  according  to  the  United  States  laws  now 
in  force,  or  such  as  may  be  hereafter  enacted  relating  to  the  taking 
of  depositions,  except  herein  provided. 

Clause  b  of  §  21,  act  July  1,  1898,  u.  541,  30  Stat.  552,  U.  S.  Comp.  Stat. 
1901,  p.  3430. 

The  general  procedure  for  the  taking  of  depositions  is  set  forth  in  a 
previous  chapter.  8 

§  2346.  —  upon  whom  notice  of  taking  to  be  served. 

Notice  of  the  taking  of  depositions  shall  be  filed  with  the  referee 
in  every  case.  When  depositions  are  to  be  taken  in  opposition  to 
the  allowance  of  a  claim  notice  shall  also  be  served  upon  the  claim- 
ant, and  when  in  opposition  to  a  discharge  notice  shall  also  be  served 
upon  the  bankrupt. 

Clause  c  of  §  21,  act  July  1,  1898,  c.  541,  30  Stat.  552,  U.  S.  Comp. 
Stat.  1901,  p.  3430. 

sin  re  Home  etc.  Co.  147  .wed.  538.        5See  In  re  Smith,  2  Ben.  113,  Fed. 
*See  appendix.  Cas.  No.  12971. 

sAnte,  §  1760,  et.  seq. 
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§.  2347.    Certified  copy  of  order  approving  trustee's  bond  evidence 
of  title. 

A  certified  copy  of  the  order  approving  the  bond  of  a  trustee  shall 
constitute  conclusive  evidence  of  the  vesting  in  him  of  the  title  to 
the  property  of  the  bankrupt,  and  if  recorded  shall  impart  the  same 
notice  that  deed  from  the  bankrupt  to  the  trustee  if  recorded 
would  have  imparted  had  not  bankruptcy  proceedings  intervened. 
Clause  e  of  §  21,  act  July  1,  1898,  c.  541,  30  Stat.  552,  U.  S.  Conip. 
Stat.  1901,  p.  3430. 

§  2348.  —effect  of  order  as  to  compensation  or  discharge,  as 
evidence. 
A  certified  copy  of  an  order  confirming  or  setting  aside  a  com- 
position, or  granting  or  setting  aside  a  discharge,  not  revoked,  shall 
be  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the 
proceedings,  and  of  the  fact  that  the  order  was  made. 

Clause  f  of  §  21,  act  July  1,  1898,  c.  541,  30  Stat.  552,  U.  S.  Comp. 
Stat.  1901,  p.  3431. 

§  2349.  Order  confirming  composition  as  revesting  title  and  as 
notice  when  recorded. 
A  certified  copy  of  an  order  confirming  a  composition  shall  con- 
stitute evidence  of  the  revesting  of  the  title  of  his  property  in  the 
bankrupt,  and  if  recorded  shall  impart  the  same  notice  that  a  deed 
from  the  trustee  to  the  bankrupt  if  recorded  would  impart. 

Clause  g  of  §  21,  act  July  1,  1898,  c.  541,  30  Stat.  552,  U.  S.  Comp.  Stat. 
1901,  p.  3431. 

§  2350.     Taking  of  testimony  before  referee. 

The  examination  of  witnesses  before  the  referee  may  be  con- 
ducted by  the  party  in  person  or  by  his  counsel  or  attorney,  and  the 
witnesses  shall  be  subject  to  examination  and  cross-examination, 
which  shall  be  had  in  conformity  with  the  mode  now  adopted  in 
courts  of  law.  A  deposition  taken  upon  an  examination  before  a 
referee  shall  be  taken  down  in  writing  by  him,  or  under  his  direc- 
tion, in  the  form  of  narrative,  unless  he  determines  that  the  ex- 
amination shall  be  by  question  and  answer.  When  completed  it  shall 
be  read  over  to  the  witness  and  signed  by  him  in  the  presence  of 
the  referee.  The  referee  shall  note  upon  the  deposition  any  ques- 
tion objected  to,  with  his  decision  thereon ;  and  the  court  shall  have 
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power  to  deal  with  the  costs  of  incompetent,  immaterial,  or  irrele- 
vant depositions,  or  parts  of  them,  as  may  be  just. 

Twenty-second  order  in  bankruptcy,  in  effect  Jan.  2,  1899. 

Under  the  above  provision  it  is  the  duty  of  the  referee  to  receive  all 
evidence  offered,  note  objections  and  record  the  evidence,  following  tli«» 
equity  practice.^  Hearings  before  referee  are  within  the  rule  that  party 
may  attend  judicial  hearings  away  from  place  of  business  without  being 
subjected  to  service  of  process." 

isln  re  Sturgeon,  139  Fed.  608,  (C.  "Morrow  v.  Dudley  Co.  144  Fed. 
C.  A.)  441. 
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OHAPTEE  68. 
JURISDICTION  AND  PROCEDURE  ON  APPEAL. 

§  2360.  Appellate  courts  to  have  same  jurisdiction  in  controversies  ariw- 
ing  in  bankruptcy  proceedings  as  in  other  cases. 

§  2361.     Special  appellate  jurisdiction  of  circuit  court  of  appeals. 

§  2362.    When  appeal  in  equity  lies  to  circuit  court  of  appeals. 

§  2363.  When  appeal  lies  to  Supreme  Court  on  allowance  or  rejection  of 
claims. 

§  2864.    Appeals  to  circuit  court  of  appeals  how  allowed  and  rejected. 

§  2365.    Allowance  and  time  for  taking  appeals  to  Supreme  Court. 

§  2366.     Findings  of  fact  and  conclusions  of  law — other  papers  in  record. 

§  2367.    • — when  case  may  be  certified  to  Supreme  Court. 

§  2368.     — no  appeal  bond  required  of  trustee. 

§  2360.  Appellate  courts  to  have  same  jurisdiction  in  contro- 
versies arising  in  bankruptcy  proceedings  as  iu 
other  cases. 

The  Supreme  Court  of  the  United  States,  the  circuit  courts 
of  appeals  of  the  United  States,  and  the  Supreme  Courts  of  the  Ter- 
ritories, in  vacation  in  chambers  and  during  their  respective  termn, 
as  now  or  as  they  may  be  hereafter  held,  are  hereby  invested  with 
appellate  jurisdiction  of  controversies  arising  in  bankruptcy  pro- 
ceedings from  the  courts  of  bankruptcy  from  which  they  have  ap- 
pellate jurisdiction  in  other  cases.  The  Supreme  Court  of  the 
United  States  shall  exercise  a  like  jurisdiction  from  courts  of  bank- 
ruptcy not  within  any  organized  circuit  of  the  United  States, 
and  from  the  supreme  court  of  the  District  of  Columbia. 

Clause  a  of  §  24,  act  July  1,  1898,  c.  541,  30  Stat.  553,  U.  S.  Comp.  Stat 
1901,  p.  3431. 

The  above  provision  confers  appellate  jurisdiction  of  controversies  arm- 
ing in  bankruptcy  proceedings  in  absolute  terms. i  The  appellate  juris- 
diction conferred  however  is  limited  to  those  controversies  between  tlie 
trustee  and  adverse  claimants  the  jurisdiction  over  which  is  conferred  by 

iSteele  v.  Buel,  104  Fed.  968,  44  C. 
C.  A.  287. 
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§  2  of  the  Bankruptcy  act.  2  It  does  not  cover  bankruptcy  proceedings 
properi  appellate  jurisdiction  over  which  is  conferred  by  §§  24  b  and  26  a3 
and  which  include  questions  between  the  alleged  bankrupt  and  his  creditors 
as  such,  commencing  with  the  petition  for  adjudication,  ending  with  the 
discharge,  and  matters  of  administration  generally.*  The  section  there- 
fore vests  the  appellate  courts  with  power  to  review  the  decisions 
of  separable  controversies  in  reference  to  the  title,  possession  or  dis- 
tribution of  the  estates  of  bankrupts  which  the  courts  of  bankruptcy  may 
render  in  the  course  of  their  proceedings,^  and  such  power  is  not  revoked 
by  the  grant  of  appellate  jurisdiction  over  the  three  classes  of  cases  men- 
tioned in  §  25  a.  6  Nor  is  it  impaired  by  the  grant  of  power  of  revision 
in  matters  of  law  contained  in  §  24  b.'  The  jurisdiction  conferred  by  the 
section  is  limited  by  the  general  jurisdiction  conferred  by  the  act  creating 
the  circuit  court  of  appeals. s  So,  since  that  act  limits  the  right  of  appeals 
to  final  decisions 9  no  appeal  will  be  granted  from  a  decision  on  a  "con- 
troversy" by  a,  bankruptcy  court,  not  final.10 

§  2361.    Special  appellate  jurisdiction  of  circuit  court  of  appeals. 

The  several  circuit  courts  of  appeal  shall  have  jurisdiction  in 
equity,  either  interlocutory  or  final,  to  superintend  and  revise  in 
matter  of  law  the  proceedings  of  the  several  inferior  courts  of  bank- 
ruptcy within  their  jurisdiction.1^  Such  power  shall  be  exercised 
on  due  notice  and  petition  by  any  party  aggrieved.™"™ 

Clause  b  of  §  24,  act  July  1,  1898,  c.  541,  30  Stat.  553,  U.  S.  Comp.  Stat. 
1901,  p.  3432. 

[a]    Review  of  proceedings  in  matters  of  law. 

The  above  provision  does  not  affect  the  general  appellate  jurisdiction  vest- 
ed by  the  previous  section.is  The  jurisdiction  conferred  is  limited  to  a  re- 
view of  matters  of  law1^  of  some  action  taken  or  order  made  in  the  course 

2ln  re  Mueller,  135  Fed.  713,  68  C.  sDodge  v.  Norlin,  133  Fed.  368,  66 

C.  A.  349;   see  Hewit  v.  Berlin  Ma-  C.  C.  A.  425;  see  Steele  v.  Buel,  104 

chine  Works,  194  U.  S.  300,  48  L.  ed.  Fed.  969,  44  C.  C.  A.  288. 

987,  24  Sup.  Ct.  Rep.  690;  Hutchin-  7Dodge  v.  Norlin,  133  Fed.  368,  66 

son  v.  Otis,  190  U.  S.  552,  47  L.  ed.  c.  C.  A.  425. 

1179,  23  Sup.  Ct.  Rep.  778;  Burleigh  gSee   In  re  Columbia  etc.  Co.   112 

v.  Foreman,  125  Fed.  217,  60  C.  C.  A.  Fed   645   50  c   c  A  406 

109;  In  re  Friend,  134  Fed.  778,  67  C.  9 Ante    §  77 

?;,\5?0USe^"ny  At(T  C°-V'  Hand'  "In   're    Columbia    etc.     Co.    112 

sin  re  Friend,  134  Fed.  780,  67  C.  1ktv,j™  ,r  xr~,i;„  iqq  t?„j  ocn 
~    .    ,nrv  '    ,    „„  „,,,!   ooao  ".Dodge  v.   JNorlin,    133  .feed.   369, 

C.  A.  500 ;  see  post,  §§  2361-2362.  „  p  6 . 

4In  re  Mueller,  135  Fed.  713,  68  C.  bt> >-•  ^  A,       "      ,,   ,  .„  „   ,   _.    ,-, 

C.  A.  349;  In  re  Friend,  134  Fed.  77S,  „  "Samuel  v.  Dodd,  142  Fed  70,   (C. 

60  C   C  A  500  ^-    A,)>    an(*    cases    cited;    Elliot    v. 

5Hewit  v.  Berlin,  etc.  Works,  194  Toeppner,   187   U.   S.   334,  47   L.  ed. 

U.  S.  300,  48  L.  ed.  987,  2'   Sup.  Ct.  203,  23  Sup.  Ct.  Rep.  133;  Mueller  v. 

Rep.  690;  Dodge  v.  Norlin,  133  Fed.  Nugent,  184  U.  S.  9,  46  L.  ed.  409,  22 

366,  66  C.  C.  A.  425.  and  cases  cited.  Sup.  Ct.  Rep.  269;  Kenova  etc.  Co.  v. 
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of  a  bankruptcy  proceeding. i'  Hence  it  does  not  extend  to  suits  brought  by 
trustees  against  third  parties.!  8  Where  the  review  of  both  questions  of 
law  and  fact  is  sought  the  remedy  is  by  appculis  the  facts  in  proceedings 
under  this  section  being  taken  as  found  in  the  lower  court  unless  so  clearly 
unsustained  by  the  proofs,  that  the-  court  would  be  justified,  were  the  case 
before  it  on  writ  of  error,  in  setting  aside  the  verdict  for  want  of  evidenced 
By  the  consensus  of  opinion  the  revisory  jurisdiction  above  granted  does  not 
include  orders  and  decrees  which  are  appealable  under  the  following  section, 
the  two  provisions  being  held  exclusive.  2  Such  was  the  practice  under  the 
former  bankruptcy  act  of  1867.2  This  rule  however  may  necessitate  both 
the  filing  of  a  revisory  petition  and  the  bringing  of  an  appeal  in  a  doubtful 
case*  and  it  has  been  disapproved  of.B  Among  the  orders  which  the  courts 
have  reviewed,  are  discretionary  orders,6  orders  directing  the  transfer  of 
property  to  the  trustee,  held  by  the  bankrupt^  or  by  a  claimants  or 
by  State  received  and  an  order  committing  the  bankrupt  on  his  refusal  to 
make  such  transfer,!  0  order  requiring  partners  to  surrender  and  schedule  in- 
dividual property;  11  orders  denying  bankrupt's  application  for  leave  to 
amend  schedule^  and  orders  vacating  orders  allowing  such  amendment,!  3 
orders  restraining  further  prosecution  of  attachment  suits!*  or  replevin 
suits!  5  in  State  courts,  or  denying  application  to  stay  suits  to  enforce 
liens  in  such  courts, 16  orders  denying!?  or  allowingis  bankrupts  claim  to  an 


Graham,  135  Fed.  717,  68  C.  C.  A. 
355. 

I7ln  re  Jacobs,  99  Fed.  539,  39  C. 
C.  A.  647;  In  re  Antigo  etc.  Co.  123 
Fed.   249,  59  C.   C.  A.   248. 

isin  re  Rusch,  116  Fed.  270,  53  C. 
C.  A.  631,  see  also  Lathrop  v.  Drake, 
91  U.  S.  516,  23  L.  ed.  414;  In  re 
Mueller,  135  Fed.  711,  68  C.  C.  A. 
349. 

19  See  Burleigh  v.  Foreman,  125 
Fed.  217,  60  C.  C.  A.  109;  Hutchinson 
v.  Otis,  115  Fed.  939,  53  C.  C.  A.  419; 
see  also  In  re  Union  etc.  Co.  122  Fed. 
937,  59  C.  C.  A.  461;  Courier- Journal 
etc.  Co.  v.  Brewing  Co.  101  Fed.  703, 
41  C.  C.  A.  614. 

iln  re  Cole,  144  Fed.  393,  (C.  C.  A.) 

2ln  re  Mueller,  135  Fed.  715,  68 
C.  C.  A.  349;  In  re  Worcester  Co. 
102  Fed.  808,  42  C.  C.  A.  637;  In  re 
Rouse,  91  Fed.  98,  33  C.  C.  A.  356 ;  In 
re  Good,  99  Fed.  389,  39  C.  C.  A.  581 ; 
Dickas  v.  Barnes,  140  Fed.  852. 

3  See  Knight  v.  Cheney,  5  N.  B.  R. 
305,  Fed.  Cas.  No.  7,883;  In  re  Alex- 
ander, Chase,  295,  Fed.  Cas.  No.  160. 

*In  re  Worcester  Co.  102  Fed. 
811,  42  C.  C.  A.  641. 

5In  re  Holmes,  142  Fed.  392;  In 
re  McKenzie,  142  Fed.  385. 

6In  re  Lesser,  99  Fed.  913,  40  C. 
C.  A.  177;  see  also  Ross  v.  Saunders, 


105  Fed.  915,  45  C.  C.  A.  123;  where 
abuse  of  discretion  is  clear;  In  re 
Carley,  117  Fed.  130,  55  C.  C.  A.  146. 

'In  re  Nugent,  105  Fed.  581,  44  C. 
C.  A.  620;  Fisher  v.  Cushman,  103 
Fed.  860,  43  C.  C.  A.  381;  In  re 
Schlesinger,  102  Fed.  117,  42  C.  C. 
A.  407. 

sCarling  v.  Lumber  Co.  113  Fed. 
483,  51  C.  C.  A.  1. 

sBlumberg  v.  Bryan,  107  Fed.  673, 
46  C.  C.  A.  552;  In  re  Abraham,  93 
Fed.  766,  35  C.  C.  A.  592. 

ioln  re  Rosser,  101  Fed.  562,  41  C. 
C.  A.  497. 

nDickas  v.  Barns,  140  Fed.  849. 

!2Moran  v.  King,  111  Fed.  730,  49 
C.  C.  A.  578. 

isin  re  Hawk,  114  Fed.  916,  52  C. 
C.  A.  536. 

"Bear  v.  Chase,  99  Fed.  920,  40  C. 
C.  A.  182. 

isin  re  Russell,  101  Fed.  248,  41 
C.  C.  A.  323. 

"In  re  Horton,  102  Fed.  986,  43 
C.  C.  A.  87;  and  see  in  re  Marshall 
etc.  Co.  102  Fed.  872,  43  C.  C.  A.  38. 

i7In  re  Carpenter,  109  Fed.  558,  48 
C.  C.  A.  545;  Richardson  v.  Wood- 
ward, 104  Fed.  873,  44  C.  C.  A.  235; 
In  re  Tollett,  106  Fed.  866,  46  C.  C. 
A.  11;   54  L.R.A.  222. 

isiri  re  Holden,  113  Fed.  141,  51  C. 
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exemption,  or  allowing"  or  disallowing 20  claim  of  preferential  lien,  or 
allowingi  or  disallowing^  claim  to  fund  in  court  or  directing  payment  there- 
of to  claimants  Orders  dismissing  involuntary  petitions  are  reviewable 
only  when  it  appears  there  has  been  an  abuse  of  the  courts  discretion.* 
The  jurisdiction  to  revise  under  this  section  extends  to  territorial  district 
courts,  although  jurisdiction  by  appeal  or  writ  of  error  from  such  courts 
is  vested  in  the  territorial  supreme  court.6 

[b]     Petition  and  procedure  thereon. 

Since  the  jurisdiction  to  revise  is  in  equity  the  equity  procedure  on  ap- 
peals should  be  followed  as  nearly  as  possible.10  Ordinarily  findings  which 
involve  »  distinct  proposition  of  law,  or  a  substitute  therefor,  are  neces- 
sary.!1 Hence  the  appellate  court  will  in  general  consider  only  such  matters 
of  law  as  are  shown  by  the  record,  by  findings  of  fact  or  their  equivalent,  to 
have  been  presented  below"  and  the  proceedings  before  the  referee  will  not 
usually  be  considered."  Where  however  there  are  matters  of  a  substantial 
character,  justice  may  require  that  jurisdiction  be  taken  although  such  mat- 
ters were  not  presented  below. i*  Facts  found  below  cannot  be  challenged." 
Neither  the  present  act  nor  the  General  Orders,"  nor  the  act  of  1867,1' 
made  any  provision,  fixing  the  time  within  which  the  petition  should  be 
filed.  In  the  second  circuit  a  six  months  limitation  has  been  adopted" 
and  this  is  apparently  the  rule  in  the  firsts  and  eighth  circuits  also20 
but  in  the  absence  of  a  rule  of  court  a  reasonable  time  seems  all  that  is 
necessary.i  It  is  held  however  that  no  petition  will  be  allowed  after  the 
expiration  of  a  year.2     When  filed  the  petition  must  be  prosecuted  with 

0    A    97;   In  re   Falconer,   110  Fed.  226,  60  C.  C.  A.  118;  Steiner  v.  Mar- 

lil,  49  C.  C.  A.  50;  In  re  Scheld,  104  shall,  140  Fed.  710. 

Fed.  870,  44  C.  C.  A.  223,  52  L.R.A.  "In  re  O'Connell,  137  Fed.  838,  70 

188  C.  C.  A.  336 ;  In  re  Shoe  etc.  Reporter, 

"In  re  Oconee   etc.   Co.   109   Fed.  129  Fed.  589,  64  C.  C.  A.  156. 

866   48  C.  C.  A.  703.  lsIn  re  Pettingill,  137  Fed.  840,  70 

20ln  re  Pekin  Plow  Co.  112  Fed.  C.  C.  A.  338. 

308    50  C    C.   A.  207;   In  re  Laird,  "In   re  Boston  etc.   Co.   125  Fed. 

109  Fed.  550,  48  C.  C.  A.  538;  In  re  227,  60  C.  C.  A.  118. 

Mueller,   135  Fed.   711,  68   C.  C.   A.  "In  re  Antigo  etc.  Co.   123  Fed. 

349  249,  59  C.  C.  A.  248. 

lin  re  Georgia  etc.    Co.    109    Fed.  "Crim  v.  Woodford,   136  Fed.  34, 

632,  48  C.  C.  A.  571.  68  C.  C.  A.  584. 

2ln  re  Lemmon,  112  Fed.  296,  50  "In  re  Alexander,  Chase,  295,  Fed. 

CCA  247  Cas.    No.    160:    Troy    etc.    Bank   v. 

^Hutchinson  v.  Le  Roy,    113    Fed.  Cooper,  20  Wall.  177,  22  L.  ed.  273. 

202    51  C    C.  A.  159.  18In    re    Worcester    Co.    102    Fed. 

4  In  re  Levi  etc.  Co.  142  Fed.  962.  812,  42  C.  C.  A.  641. 

sPlymouth  etc.   Co.  v.   Smith,   194  "See  In  re   Pettingill,     137    Fed. 

U.  8.  311,  48  L.  ed.  992,  24  Sup.  Ct.  841.  70  C.  C.  A.  338. 

Rep.  725;  see  however    In    re    Blair,  20See  In  re  Holmes,  142  Fed.  391. 

106  Fed    662   45  C.  C.  A.  530.  iCrim  v.  Woodford,  136  Fed.  34,  68 

"See   General   Orders  No.  37;    In  C.  C.  A.  584;  In  re  Groetzmger,  127 

the   first   and   fourth   circuits    rules  Fed.    124,    62   C.    C.    A.    124;    In    re 

governing     such     proceedings     have  Grant,  143  Fed.  661. 

been  established,  see  Appendix  I.  E.  2  See  In  re  Hoyt,  127   Fed.  908. 

"In  re  Boston  etc.  Co.    125    Fed. 
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reasonable  diligence.  3  It  may  be  filed  by  "any  party  aggrieved."  This 
includes  a  judgment  creditor*  the  general  creditors  opposing  an  order  giving 
priority  to  »  certain  claim.5  and  the  bankrupt  and  trustee.  6  Where  the 
order  to  be  reviewed  is  against  several  parties  one  or  more  may  maintain 
the  petition  without  joining  the  others.'  The  petition  should  state  spe- 
cifically the  question  of  law  involveds  and  should  in  some  way  present 
enough  of  the  record  in  the  district  court  to  show  such  question9  the  way 
in  which  it  arose  and  its  determination.  io  This  has  been  done  by  a  certi- 
fied copy  of  such  recordu  or  by  an  agreed  statement  of  facts.i2  It  has 
been  held  that  the  petition  may  be  presented  to  a  judge  of  the  bank- 
ruptcy court,  or  to  a  judge  of  the  appellate  court. is  The  court  however 
has  refused  to  act  on  a  petition  presented  in  the  former  method!*  while 
the  latter  has  been  expressly  sanctionedi  5  is  prescribed  by  rule  of  court  in 
the  first  and  fourth  circuits*  6  and  seems  to  be  generally  followed.!'  The 
petition  does  not  have  the  effect  of  writ  of  error  or  appeal,  so  as  to 
remove  the  cause,*  8  and  while  under  the  act  of  1867  it  did  not  operate 
to  stay  proceedings  in  the  lower  court! 9  proceedings  for  contempt  under 
the  present  act  have  been  stayed  pending  the  petition  where  the  question 
involved  was  the  refusal  of  the  bankrupt  to  surrender  certain  assets  at 
courts  order. 20  The  court  for  the  seventh  circuit  has  required  an  answer 
to  the  petition.i  In  the  first  and  fourth  circuits  pleadings  to  the  peti- 
tion notice  to  the  other  party  and  hearing  are  prescribed  by  rules.* 

[c]  —  in  the  first  circuit. 

In  the  first  circuit  the  rule  is  as  follows :  3 — 

"1.  On  the  filing  of  a  petition  for  the  exercise  of  the  power  of  superin- 
tendence and  revision  vested  in  this  court  by  the  act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United  States,  approved  July 
1,1898,  or  under  any  acts  which  may  hereafter  be  passed  in  addition  thereto 
or  amendatory  thereof,  the  clerk   shall  issue,  as  of  course,  an  order  to 

3ln  re  Koenig,  127  Fed.  891.  i3ln  re  Abraham,  93  Fed.  767,  35 

iClark  v.  Pidcoek,  129  Fed.  749,  64  C.  C.  A.  592. 

C.  C.  A.  273.  i4In  re  Williams,  105  Fed.  906. 

6See  in  re  Rouse,  etc.  Co.  91  Fed.  15In  re  Seebold,  105  Fed.  910,  45 

96,  33  C.  C.  A.  356.  C.  C.  A.  117. 

«See  In  re  Standard,  etc.  Co.  116  16See  P°st  notices   [c]-[d]. 

Fed.  476,  53  C.  C.  A.  644.  "See  In  re  Kerby  etc.  Co.  95  Fed. 

'See   In   re   Jemison  etc.   Co.   112  n?'^6  C-  C-  A-  677 >  In  re  Newton, 

Fed.  969,  50  C.  C.  A.  641.  107  Fed-  ^>  46  C.  C.  A.  399. 

sin  re  Richards,  96  Fed.  937,  37  n  ^In4  rne  °rman,  107  Fed.  101,  46 
C  C.  A.  634. 

qt      .     tJ„i,~..     ii\a    -m  j     ooo     At  19In   re   Oregon  etc.   Co.   3   Sawy. 

n   r    a  %-S        '                            '  529>  Fed-  Gas.  No.  10,560. 

,„r           £  r.     j      „*  ^  ^    ™»    „„  20In  «  Sehlesinger,  102  Fed.  118, 

loin  re  Richards,  96  Fed.  937,  37  42  C.  C.  A.  207. 

C.  C.  A.  634.  1In  re  utt,  105  Fed.  754,  45  C.  C. 

uln  re  Richards,  96  Fed.  937,  37  A.  32. 

C.  C.  A.  634.  2See  infra,  notes  [c]-[d]. 

i2See  In  re  Laird,  109  Fed.  550,  48  3pr0mulgated  Oct.  term,   1898,  94 

C.  C.  A.  538.  Fed.  iii. 
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show  cause,  returnable  two  weeks  from  the  date  thereof,  which  shall  be 
served  by  copy  on  each  of  the  adverse  parties  named  in  the  petition  as 
a  person  against  whom  relief  is  desired,  or  his  solicitor  in  the  proceeding  in 
the  district  court,  at  least  one  week  before  the  return  day  of  the  order, 
which  service  shall  be  made  by  the  marshal  or  his  deputy  in  the  district 
where  the  party  or  solicitor  served  resides. 

2.  Within  one  calendar  month  after  the  return  day  of  the  order  to  show 
cause,  either  party  may  demur,  plead  or  answer;  but  the  determination 
of  any  demurrer,  plea  or  answer,  shall  be  final,  and  no  order  to  plead 
over  will  be  allowed;  and  any  party  may  secure  in  his  answer  all  the  ad- 
vantages of  a  demurrer  or  plea,  or  both,  by  inserting  therein  the  proper  al- 
legations therefor.  No  demurrer  shall  be  general,  and  no  cause  of  demurrer 
shall  be  allowed  unless  specifically  s^,  forth  therein. 

3.  There  shall  be  no  pleadings  in  reply  by  the  petitioner;  but  any  new 
matter  properly  in  reply  shall  be  available  without  the  same  being  pleaded 
in  the  petition,  or  otherwise. 

4.  A  motion  to  dismiss  may  be  filed  within  the  time  allowed  for  a  d<v 
murrer,  plea  or  answer;  or  the  subject  matter  thereof,  if  it  relates  to  the 
substance  of  the  proceeding  or  to  the  jurisdiction  of  the  court,  may  be 
availed  of  on  demurrer,  plea  or  answer,  by  proper  allegation;  and  when- 
ever a  motion  to  dismiss  is  seasonably  filed,  the  time  for  filing  demurrer, 
plea  or  answer,  will  run  from  the  day  on  which  an  order  may  be  entered 
overruling  the  motion.  Every  motion  to  dismiss  shall  be  filed  in  print, 
accompanied  with  a  printed  brief;  and  each  of  the  opposing  parties  shall 
forthwith  be  served  by  the  clerk  through  the  mail  or  otherwise,  with  a  copy 
of  the  motion  and  of  the  brief,  and  he  may  file  in  print,  a  brief  in  reply 
within  two  weeks.  At  the  expiration  of  the  time  allowed  for  filing  the 
brief  in  reply,  the  motion  and  briefs  will  be  distributed  by  the  clerk  to 
the  circuit  judges,  and  to  the  district  judge,  senior  in  commission,  who  in 
not  disqualified.  Theereupon,  the  motion  will  be  disposed*  of  by  the  court 
on  the  briefs,  unless,  at  its  own  suggestion,  or  for  good  cause  shown,  the 
court  shall  order  oral  arguments. 

5.  So  much  of  Rule  14  as  relates  to  viva  voce  proofs  in  the  districts 
courts,  or  to  further  proof  in  instance  causes  in  admiralty,  shall  apply  to 
appeals  and  petitions  authorized  by  the  act  aforesaid,  or  by  acts  here- 
after passed  additional  thereto  or  amendatory  thereof;  provided  any  record 
on  any  such  appeal  or  petition  may  be  supplemented  by  any  matter  agreed 
to  in  writing  by  the  parties  and  filed  with  the  clerk. 

6.  The  rules  with  reference  to  records,  printing  and  briefs,  and  all  other 
rules,  except  as  herein  modified,  shall  apply  to  the  proceedings  to  which 
this  order  relates. 

7.  Nothing  herein  shall  prevent  the  court,  from  time  to  time,  from 
making,  for  special  cause,  orders  dismissing  or  enlarging  the  times  named 
herein,  or  any  other  orders  suitable  to  expedite  the  proceeding  or  to  prevent 
injustice.'' 
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[d]  — in  the  second  circuit. 

In  the  second  circuit  the  rule  is  as  follows: — 

"Petitions  to  review  orders  in  bankruptcy  filed  under  the  provisions  of 
Section  24  B  of  the  Bankruptcy  Act,  must  be  filed  and  served  within  ten 
days  after  the  entry  of  the  order  sought  to  be  reviewed,  and  a  transcript 
of  the  record  of  the  proceedings  in  the  Bankruptcy  Court  of  the  matter  to 
be  reviewed  must  be  filed  and  the  cause  docketed  within  thirty  days  there- 
after, but  the  judge  of  the  Bankruptcy  Court  may  for  good  cause  shown  en- 
large the  time  for  filing  the  petition  or  record,  the  order  of  enlargement 
to  be  made  and  filed  with  the  clerk  of  this  Court  before  the  expiration  of 
the  times  hereby  limited  for  filing  the  petition  and  record  respectively." 

[e]  — in  the  fourth  circuit. 

The  following  rules  have  been  adopted  in  the  fourth  circuit: — 
"1.  Upon  the  filing  of  the  petition  for  review  as  provided  for  in  section 
24  (b)  of  the  act  to  establish  a  uniform  system  of  bankruptcy  throughout 
the  United  States,  approved  July  1,  L88'8,  the  clerk  of  this  court  shall 
docket  the  cause,  and  shall  forthwith  serve  a  certified  copy  of  the  petition 
upon  the  respondent  or  respondents,  or  his  or  their  solicitor,  through  the 
mail  or  otherwise,  together  with  a  notice  to  the  respondent  or  respondents, 
to  answer,  demur  or  move  to  dismiss  the  said  petition,  within  fifteen  days 
from  the  date  of  such  notice. 

2.  The  petitoner  shall  cause  a  certified  transcript  of  the  record  and  pro- 
ceedings of  the  bankruptcy  court  of  the  matter  to  be  reviewed  to  be  filed 
in  the  clerk's  office  of  this  court  within  thirty  days  from  the  date  of  the 
filing  of  the  said  petition. 

3.  Upon  the  filing  of  such  transcript  of  the  record  the  clerk  of  this  court 
shall  proceed  to  cause  the  record  to  be  printed  as  provided  for  in  the  twenty- 
third  rule  of  this  court  and  furnish  counsel  on  both  sides  with  three  copies 
each. 

4.  And  such  causes  shall  stand  for  hearing  in  their  regular  order.  But 
either  side  may,  upon  ten  days'  notice  given  to  the  opposing  counsel,  have 
the  cause  heard,  either  at  term  time,  or  in  vacation,  or  in  chambers,  upon 
the  briefs,  unless  at  its  own  suggestion,  or  for  good  cause  shown,  the 
court  shall  order  oral  argument. 

5.  That  all  causes  coming  up  by  appeal  as  provided  in  section  25  of  said 
bankruptcy  act  shall  stand  for  hearing  in  this  court,  either  in  term  time 
or  in  vacation,  and  may  be  called  up  by  either  party  upon  ten  days'  notice, 
as  provided  in  section  4  of  this  rule. 

6.  All  rules  of  this  court  (except  as  herein  modified)  shall  apply  to  the 
proceedings  in  bankruptcy  to  which  this  rule  relates. 

7.  Nothing  herein  shall  prevent  the  court,  from  time  to  time,  from  mak- 
ing, for  special  cause,  orders  diminishing  or  enlarging  the  time  named  herein, 
or  any  other  order  suitable  to  expedite  the  the  proceeding  or  to  prevent  in- 
justice.'^ 

BAdopted  Nov.  23,   1899,    97    Fed. 
iii. 
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[f]    —in  the  eight  circuit. 

In  the  eighth  circuit  also,  rules  governing  review  under  the  above  section 
have  been  adopted.  These  rules  are  more  extensive  than  those  in  any 
of  the  other  circuits.  No  useful  purpose  will  be  served  by  setting  them 
forth  here,  and  they  will  be  found  in  full  in  the  appendix. 

§  2362.  When  appeal  in  equity  lies  to  circuit  court  of  appeals. 
Appeals,  as  in  equity  cases,  may  be  taken  in  bankruptcy  proceed- 
ings from  the  courts  of  bankruptcy  to  the  circuit  court  of  appeals 
of  the  United  States,  and  to  the  supreme  court  of  the  Territories 
in  the  following  cases,  to  wit:™  (1)  From  a  judgment  adjuding 
or  refusing  to  adjudge  the  defendant  a  bankrupt;  (2)  From  a 
judgment  granting  or  denying  a  discharge;  and  (3)  From  a  judg- 
ment allowing  or  rejecting  a  debt  or  claim  of  five  hundred  dollars 
or  over.  Such  appeal  shall  be  taken  within  ten  days  after  the  judg- 
ment appealed  from  has  been  rendered,  and  may  be  heard  and  de- 
termined by  the  appellate  court  in  term  or  vacation,  as  the  case 
may  be.tb] 

Clause  a.  of  §  25,  act  July  1,  1893,  c.  541,  30  Stat.  553,  U.  S.  Comp. 

Stat.  1901,  p.  3432. 

[a]    Bankruptcy  appeals. 

Appeals  to  the  circuit  court  of  appeals  or  to  the  supreme  courts  of  the 
Territories  are  governed  by  the  rules  as  to  appeals  in  equity  cases,  except  as 
otherwise  provided  by  the  Bankruptcy  act.io  An  appeal  from  an  order  or 
decree  of  the  bankruptcy  court  will  not  lie  unless  within  one  of  the  classes 
specified  above.n  A  jury  trial  may,  however,  in  certain  cases  be  demanded 
as  of  right,i2  and  in  such  cases  a  review  cannot  be  entertained  either  by 
appeal  under  this  section  or  by  petition  under  the  preceding  section,  no 
jurisdiction  at  law  being  conferred  by  them.  13  Resort  must  therefore  be 
had  to  a  writ  of  error  which  lies  under  the  act  creating  the  circuit  court  of 
appeals.!*  Both  an  appeal  and  a  petition  for  revision  may  be  taken  or 
filed  relating  to  the  same  matter  where  the  proper  procedure  is  in  doubt 
and  the  court  will  settle  the  controversy  in  which  ever  proceding  is  appro- 
priate. 15    An  appeal  duly  taken  has  been  treated  as  a  petition  for  review 

lOSee  post,  §  2364.  "In  re  Friend,  134  Fed.  778,  67  C. 

"In  re  Friend,  134  Fed.  778,  67  C.  C.  A.  500;  see  Elliott  v.  Toeppner,  187 

C.  A.  500;  see  In  re  Groetzinger,  127  U.  S.  334,  47  L.  ed.  203,  23  Sup.  Ct. 

Fed.  124,  62  C.  C.  A.  124.  Rep.  133. 

izSee  ante,  §  2288,  and  note.  isFisheir    v.    Cushman,     103     Fed. 

"In  re   Mueller,  135  Fed.  711,  68  861,  43  C.  C.  A.  381,  51  L.R.A.  292; 

C.  C.  A.  349;  Bower  v.  Holzworth,  138  In   re   Worcester   Co.    102   Fed.   808, 

Fed.    28,    70    C.    C.    A.    396;    In    re  42   C.   C.   A.   637;   see   also  note   to 

Friend,  134  Fed.  778,  67  C.  C.  A.  500.  previous  section. 
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in  the  proper  case.is  As  in  equity  suits  tr "  court  will  review  both  ques- 
tions of  law  and  fact.l?  The  appeal  brings  up  the  whole  case  and  cannot 
be  made  to  turn  on  errors  of  ruling  made  on  the  trial  of  feigned  issue.18 
Findings  of  fact  will  not  be  reversed  unless  clearly  erroneous. is  A  com- 
plete transcript  of  the  record  should  be  filed,2o  just  as  in  equity  cases,i 
which  must  contain  all  the  papers,  exhibits  and  other  proceedings  neces- 
sary to  the  hearing  in  the  appellate  court,2  the  appeal  making  the  entire 
record  available  to  the  appellant,  and  imposing  on  him  and  the  clerk  the 
duty  of  placing  the  material  parts  of  it  in  the  transcript.  3  But  failure 
to  incorporate  any  evidence  in  the  record  is  no  ground  for  dismissal  when 
it  does  not  appear  that  any  was  taken.*  Original  evidence  taken  before 
the  referee  need  not  be  included  where  the  findings  have  been  reviewed  by 
the  bankruptcy  court  pursuant  to  General  Order  No.  27. 7  As  in  equity 
cases  an  assignment  of  error  must  be  filed  in  the  court  below  before  the 
appeal  is  allowed,8  and  points  not  covered  by  such  assignment  cannot 
be  reviewed.  9  Circuit  court  of  appeals  rule  11  is  applicable  requiring 
the  assignment  to  point  out  the  particular  errors  relied  on.io  A  general 
assignment  may,  however,  be  amended,  n 

An  appeal  by  a  bankrupt  from  an  order  refusing  a  discharge,  and  the 
giving  of  bond,  does  not  suspend  the  right  of  creditors  to  institute  bank- 
ruptcy proceedings  on  the  ground  of  the  commission  of  a  second  act  of 
bankruptcy.!  2 

[b]     What  appeals  may  be  taken — time  for  taking. 

An  appeal  may  be  taken  only  from  (1)  a  judgment  granting  or  refusing- 
an  adjudication,! «  (2)  granting  or  denying  a  discharge,"  or  (3)  allowing 
or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over. 1 8  This  re- 
striction has  reference  not  to  the  amount  of  the  original  claim,  but  to 

"Chesapeake  etc.  Co.  v.  Seldner,  German,  etc.  Bank,  103  Fed.  934,  43 
122  Fed.  593,  58  C.  C.  A.  261 ;  but  see    C.  C.  A.  377. 

Dickas  v.  Barnes,  140  Fed.  852.  sLockman  v.  Lang,  128  Fed.  279,62; 

"Rush  v.  Lake,  122  Fed.  561,  58  C.  C.  A.  550;  Buckingham  v.  Eates, 
C.  C.  A.  447;  In  re  Worcester  Co.  102  128  Fed.  584,  63  C.  C.  A.  20;  In  re 
Fed.  808,  42  C.  C.  A.  637.  Dunning,  94  Fed.  709,  20  C.  C.  A.  437. 

!8ln  re  Neasmith,  147  Fed.  161.  sSee  Buckingham  v.  Estes,  128  Fed. 
C.  C.  A.  587,  63  C.  C.  A.  20. 

"Dodge  v.  Norlin,  133  Fed.  363,  66  "Fleckinger  v.  First  Nat.  Bank, 
C.  C.  A.  425;  Barton  Bros.  v.  Produce  145  Fed.  162;  Deering,  etc.  Co.  v. 
Co.  136  Fed.  355,  69  C.  C.  A.  181;  In  Kellev,  103  Fed.  261,  43  C.  C.  A.  225, 
re  Noyes,  127  Fed.  286,  62  C.  C.  A.  "Flickinger  v.  First  Nat.  Bank, 
218;  Southern  etc.  Co.  v.  Trust  Co.  145  Fed.  162. 
141  Fed.  802.  i2In  re  Barton's  Estate,  144  Fed- 

2<>Cunningham     v.     German      etc.   540. 
Bank,  103  Fed.  932,  43  C.  C.  A.  377.       "See  Elliott  v.  Toeppner,  187  U. 

Hn  re  Robertshaw  etc.  Co.  135  Fed.  S.  327,  47  L.  ed.  201,  23  Sup.  Ct.  Rep. 
220.  133 

2Williams  Bros.  v.  Savage,  120  "See  In  re  Dickson,  111  Fed.  720, 
Fed.  497,  56  C.  C.  A.  647.  49  C.  C.  A.  574,  55  L.R.A.  349. 

sDodge  v.  Norlin,  133  Fed.  363,  66  is  See  In  re  Cosmopolitan,  etc.  Co. 
C.  C.  A.  425.  137  Fed.  858,  70  C.  C.  A.  388. 

<Taft  v.  Bank,  141  Fed.  369. 
'See  post,  §  2343;  Cunning-ham  v. 
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the  amount  allowed  or  rejected.19  Just  what  "debt  or  claim"  is  within 
the  meaning  of  the  third  clause,  above,  is  not  entirely  clear.  It  has  been 
said  to  refer  to  a  debt  or  claim  against  the  bankrupt  only,2  0  but  an  ap- 
appeal  has  been  allowed  from  judgment  for  attorney's  services  rendered 
petitioning  creditors. i  On  the  other  hand  an  order  allowing  trustee  attor- 
ney's fees  has  been  held  non-appealable,2  as  has  also  an  order  requiring 
a  trustee  to  restore  property  to  an  intervening  creditor.3  Under  the 
Bankruptcy  act  of  1867  a  creditor  could  not  appeal  from  the  allowance  of 
a  claim,  such  right  being  given  to  the  assignee.*  Under  the  present  act 
such  appeals  are  ordinarily  taken  by  the  trusteed  but  appeals  by  creditors 
injured  by  the  judgment  have  been  considered.6  In  any  event  a  creditor 
may  apply  for  an  order  permitting  him  to  prosecute  an  appeal,  upon  tbe 
unreasonable  refusal  of  the  trustee.?  _Aa  appeal  from  an  adjudication  in 
involuntary  bankruptcy  may  be  by  an  intervening  creditor  or  the  bank- 
rupt's assignee  under  a  general  assignment. 8  An  adjudication  is  review- 
able on  appeal  although  only  questions  of  law  are  presented.9 

An  appeal  ncust  be  taken  within  ten  days  from  the  time  judgment  is 
rendered,  12  and  the  time  cannot  be  extended  by  the  subsequent  entry  ot 
an  alias  adjudication.!  3  It  is  said  that  an  appeal  is  not  taken  within  the 
meaning  of  the  section  until  the  petition  therefor  is  allowed  and  tbe 
appeal  bond  and  citation  are  filed  below,i*  but  the  general  rule  is  that  the 
petition  and  allowance  is  sufficient  to  remove  the  case,  and  the  failure  to 
file  the  bond  and  serve  the  citation  until  a  few  days  after  the  time  has 
expired  will  not  invalidate  the  appeal,!  6  no  material  injury  having  re- 
sulted.is  A  judgment  is  presumptively  rendered  on  the  day  of  its  filing, 
notwithstanding  it  bears  an  earlier  date.!?  The  time  does  not  begin  to 
run  until  action  is  taken  on  a  petition  for  a  rehearing,is  and  a  petition 
for  a  rehearing  may  be  granted  after  the  time  for  appeal  has  elapsed,  thus 

19 Gray   v.    Grand   Forks,    etc.    Co.  'See  Chatfield  v.  O'Dwyer,  101  Fed. 

138  Fed.' 344,  70  C.  C.  A.  634.  800,    42    C.    C.    A.    30;    McDaniel   v. 

20In  re  Columbia,  etc.  Co.  112  Fed.  Stroud,  106  Fed.  486,  45  C.  C.  A.  446. 

645,  50  C.  C.  A.  406.  8In  re  Meyer,  98  Fed.  976,  39  C.  C. 

Hn  re  Curtis,  100  Fed.  784.  A.  368. 

2Davidson  &  Co.  v.  Friedman,  140  9Taft  Co.  v.  Bank,  141  Fed.  369. 

Fed    853  i2Williams    Bros.    v.    Savage,    120 

sin  reWhitener,  105  Fed.  180,  44  Fed.  497,  56  C.  C.  A.  647. 

C.  C.  A.  434.  13In   re   Berkebile,   144    Fed.    577. 

4See  In  re  Troy,  etc.  Co.  9  Blatchf.  "Norcross    v.    Nave,   etc.    Co.    101 

191,  Fed.  Cas.  No.  14,202;  In  re  Place,  Fed.  796,  42  C.  C.  A.  29. 

8  Blatchf.  302,  Fed.  Cas.  No.  11,200.  1 5  Columbia  Ironworks  v.  National 

5See  Chatfield  v.  O'Dwyer,  101  Fed.  Lead  Co.  127  Fed.  101,  62  C.  C.  A.  99, 

797,    42    C.    C.    A.    30;  'Foreman   v.  64  L.B.A.  645. 

Burleigh,  109  Fed.   313,  48  C.  C.   A.  1 6  Idem. 

376  l7Peterson  v.  Nash,  112  Fed.  311, 

6In  re  Roche,  101   Fed.  956,  42  C.  50  C  C.  A.  260;  55  L.R.A.  344. 

C.  A.  115:  In  re  Lorillard,  107  Fed.  isln  re  Worcester  Co.  102  Fed.  808, 

667,  46  C   C.  A.  553;  Cunningham  v.  42  C.  C.  A.  637;  see  also  In  re  Wright, 

German,  etc.  Bank,  101  Fed.  977,  41  96  Fed.  820. 

C.  C.  A.  609. 
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reviving  the  right  of  appeal. 1 9     But  this  will  not  be  done  unless  clearly 
warranted  by  the  facts.  20 

§  2363.     When  appeal  lies  to  Supreme  Court  on  allowance  or  re- 
jection of  claims. 

Prom  an)7  final  decision  of  a  court  of  appeals,  allowing  or  reject- 
ing a  claim  under  this  act,  an  appeal  may  be  had  under  such  rules 
and  within  such  time  as  may  be  prescribed  by  the  Supreme  Court  of 
the  United  States,  in  the  following  cases,  and  no  other: 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two  thous- 
sand  dollars,  and  the  question  involved  is  one  which  might  have  been 
taken  on  appeal  or  writ  of  error  from  the  highest  court  of  a  State 
to  the  Supreme  Court  of  the  United  States ;  or 

2.  Where  some  justice  of  the  Supreme  Court  of  the  United 
States  shall  certify  that  in  his  opinion  the  determination  of  the 
question  or  questions  involved  in  the  allowance  or  rejection  of  such 
claim  is  essential  to  a  uniform  construction  of  this  act  throughout 
the  United  States. 

Clause  b.  of  §  25,  act  July  1,  1898,  c.  541,  30  Stat.  553,  U.  S.  Comp. 
Stat.  1901,  p.  3432. 

The  Supreme  Court  regulations  of  appeals  will  be  found  in  General 
Orders  No.  36.3  Under  the  above  section  the  appeals  authorized  are  limited 
to  two  classes  upon  a  decision  allowing  or  rejecting  a  claim,  (1)  where 
the  amount  exceeds  two  thousand  dollars  and  the  question  involved  if 
one  which  might  have  been  taken  on  appeal  or  writ  of  error  to  the  Su- 
preme Court  from  the  highest  State  court;  (2)  where  the  matter  is  certi- 
fied by  a  Supreme  Court  justice.*  So  where  a  question  arising  on  the 
allowance  or  rejection  of  a  claim  is  reviewed  by  petition  under  §  24b,  there 
can  be  no  further  appeal  to  the  Supreme  Courts  except  upon  certification 
either  by  the  circuit  court  of  appeals  or  by  a  justice  of  the  Supreme 
Court.6  And  such  further  appeal  to  the  Supreme  Court  is  not  authorized 
by  the  act  creating  the  circuit  court  of  appeals.'  As  has  already  been 
noted  the  Bankruptcy  act,  in  §§  23,  24  and  25,  distinguishes  between  bank- 
ruptcy proceedings  proper  and  controversies  arising  out  of  the  settle- 
ment of  the  estates  of  bankrupts.  8     Hence  a  decision  on  a  controversy 

isSee  Tn  re  Hudson,  etc.   Co.   140  48  L.  ed.    116,  24  Sup.  Ct.  Rep.  45. 

Fed.  49.  sHutchinson  v.  Otis,  123  Fed.  18, 

20In  re  Hudson,  etc.  Co.  140  Fed.  59  C.  C.  A.  94. 

49.  'Hutchinson  v.  Otis,  123  Fed.  19, 

3See  post,  §  2364.  59  C.  C.  A.  94. 

^Hutchinson  v.   Otis,  etc.   Co.   123  8 See  ante,  §  2360;   Holden  v.  Strat- 

Fed.  14,  59  C.  C.  A.  94.  ton,  191  U.  S.  119,  48  L.  ed.  118,  24 

BHoIden  v.  Stratton,  191  TJ.  S.  115,  Sup.  Ct.  Rep.  45. 
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of  the  latter  class  is  appealable  to  the  Supreme  Court  under  the  general 
provisions  of  §  24a,  either  by  appeals  or  writ  of  error.io 

§  2364.    Appeals  to  circuit  court  of  appeals  how  allowed  and  re- 
jected. 

Appeals  from  a  court  of  bankruptcy  to  a  circuit  court  of  appeals, 
or  to  the  supreme  court  of  a  Territory,  shall  be  allowed  by  a  judge 
of  the  court  appealed  from  or  of  the  court  appealed  to,  and  shall 
be  regulated,  except  as  otherwise  provided  in  the  act,  by  the  rules 
govemings  appeals  in  equity  in  the  courts  of  the  United  States. 
Clause  1  of  36th  order  in  bankruptcy  in  effect  Jan.  2,  1899. 

Bankruptcy  appeals  generally  are  considered  in  »  previous  section.12 

§  2365.  Allowance  and  time  for  taking  appeals  to  Supreme  Court. 
Appeals  under  the  act  to  the  Supreme  Court  of  the  United  States 
from  a  circuit  court  of  appeals,  or  from  the  supreme  court  of  a  Ter- 
ritory, or  from  the  supreme  court  of  the  District  of  Columbia,  or 
from  any  court  of  bankruptcy  whatever,  shall  be  taken  within  thirty 
days  after  the  judgment  or  decree  and  shall  be  allowed  by  a  judge 
of  the  court  appealed  from,  or  by  a  justice  of  the  Supreme  Court 
of  the  United  States. 

Second  clause  of  36th  order  in  bankruptcy,  in  effect  Jan.  2,  1899. 

§  2366.     Findings  of  fact  and  conclusions  of  law — other  papers 
in  record. 

In  every  case  in  which  either  party  is  entitled  by  the  act  to  take 
an  appeal  to  the  Supreme  Court  of  the  United  States,  the  court 
from  which  the  appeal  lies  shall,  at  or  before  the  time  of  entering 
its  judgment  or  decree,  make  and  file  a  finding  of  the  facts,  and 
its  conclusions  of  law  thereon,  stated  separately;  and  the  record 
transmitted  to  the  Supreme  Court  of  the  United  States  on  such  an 
appeal  shall  consist  only  of  the  pleadings,  the  judgment  or  decree, 
the  finding  of  facts,  and  the  conclusion  of  law. 

Third  clause  of  36th  order  in  bankruptcy,  in  effect  Jan.  2,  1899. 

§  2367.  — when  case  may  be  certified  to  Supreme  Court. 
Controversies  may  be  certified  to  the    Supreme    Court    of   the 

sHewit  v.  Berlin,  etc.  Works,  194  loSee  Thompson  v.  Fairbanks,  196 

U.  S.  300,  48  L.  ed.  987,  24  Sup.  Ct.  U.  S.  516,  49  L.  ed.  578,  25  Sup.  Ct 

Rep.  690.  Rep.  306. 

*  12 Ante,  §  2362. 
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United  States  from  other  courts  of  the  United  States,  and  the 
former  court  may  exercise  jurisdiction  thereof  and  issue  writs  of 
certiorari  pursuant  to  the  provisions  of  the  United  States  laws 
now  in  force  or  such  as  may  be  hereafter  enacted 

Clause  d.  of  §  25,  act  July  1,  1898,  c.  541,  30  Stat.  553,  U.  S.  Comp. 
Stat.  1901,  p.  3432. 

The  cases  in  which  controversies  may  be  certified  to  the  Supreme  Court 
or  certiorari  may  issue  are  discussed  elsewhere.20  The  rule  is  not  changed 
by  the  above  section  and  »  certificate  from  a  district  court  of  a  question 
as  to  the  bankruptcy  court's  jurisdiction  will  be  dismissed  where  the  case 
has  not  gone  to  final  judgment.!  A  final  decision  of  the  circuit  court  of 
appeals  being  reveiwable  by  the  Supreme  Court  on  certiorari^  decisions  of 
that  court  on  a  petition  under  §  24b,  of  the  Bankrupt  act,  have  been 
reviewed.  3 

§  2368.  — no  appeal  bond  required  of  trustee. 

Trustees  shall  not  be  required  to  give  bond  when  they  take  ap- 
peals or  sue  out  writs  of  error. 

Clause  c.  of  §  25,  act  July  1,  1898,  u.  541,  30  Stat.  553,  U.  S.  Comp. 
Stat.  1901,  p.  3432. 

20Ante,    §§    40,     41,     42;     United  2Ante,  §  41. 

States  v.  Rider,  163  U.  S.  132,  41  L.  3See  Mueller  v.  Nugent,  184  U.  S. 

ed  101,  16  Sup.  Ct.  Rep.  983;  Bardes  1,   46   L  ed.   413,   22   Sup.   Ct.   Rep. 

v.  Bank,  175  U.  S.  526,  44  L.  ed.  261,  269;  Louisville  Trust  Co.  v.  Coming- 

20  Sup.  Ct.  Rep.  196.  or,  184  U.  S.  18,  46  L.  ed.  413,  22  Sup. 

iBardes  v.  Bank,  175  U.  S.  526,  44  Ct.  Rep.  293. 
L.  ed.  261,  20  Sup.  Ct.  Rep.  196  Unit- 
ed States  v.  Rider,  163  U.  S.  132,  41 
L.  ed.  101,  16  Sup.  Ct.  Rep.  983. 
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CHAPTER  69. 
PROCEDURE  UNDER  NATURALIZATION  AND  EXCLUSION  LAWS. 

§  2380.  Procedure  for  naturalization — declaration  of  intention. 

§  2391.  — petition  for  citizenship  and  contents  thereof. 

§  2382.  — verification  of  petition. 

§  2383.  — certification  from  commerqg  department  to  be  filed  therewith. 

§  2384.  — declaration  of  allegiance,  etc.,  in  open  court. 

§  2385.  — evidence  required  at  hearing. 

§  2386.  Renunciation  of  former  titles. 

§  2387.  Naturalization  of  widow  and  children  of  deceased  applicant. 

§  2388.  Notice  of  hearing  on  petition — subpoenas  to  witnesses. 

§  23S9.  Petitions  heard  only  after  ninety  days — not  before  election- 
change  of  name. 

§  2390.  Anarchists  and  polygamists  excluded. 

§  2391.  Requirement  as  to  speaking  English. 

§  2392.  Final  hearing  in  open  court — examination  of  witnesses,  etc. 

§  2393.  Evidence  of  residence  in  another  State  may  be  by  deposition. 

§  2394.  Government  may  appear  and  oppose  application. 

§  2395.  Duties  of  clerk,  records  and  reports — penalties  for  failure. 

§  2396.  — duty  to  keep  and  account  for  blank  certificates. 

§  2397.  Papers  to  be  bound  and  certificates  numbered. 

§  2398.  Proceedings  for  cancellation  of  certificates — notice,  service  and 
publication. 

§  2399.  — cancellation  where  certificate  holder  leaves  country. 

§  2400.  — copy  of  order  of  cancellation  to  bureau  and  to  court  of  issuance. 

§  2401.  — provisions  as  to  cancellation  applicable  to  existing  certificate. 

§  2402.  Secretary  of  Commerce  to  prescribe  rules — certificates,  etc.,  as 
evidence. 

§  2403.  Provisions  as  to  persons  owing  permanent  allegiance. 

§  2404.  Removal  of  Chinese  not  entitled  to  be  or  remain  in  the  United 
States. 

§  2405.  — procedure  on  arrest  and  removal. 

§  2406.  — photograph  of  Chinese  to  be  attached  to  bail  bond. 

§  2407.  — commissioner  may  be  designated  by  district  attorney. 

§  2408.  — fees  of  commissioner. 

§  2380.     Procedure  for  naturalization — declaration  of  intention. 

An  alien  may  be  admitted  to  become  a  citizen  of  the  United  States 
in  the  following  manner  and  not  otherwise : 
Fed.  Proc— 110.  1745 
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First.  He  shall  declare  on  oath  before  the  clerk  of  any  court  au- 
thorized by  this  act  to  naturalize  aliens,  or  his  authorized  deputy, 
in  the  district  in  which  such  alien  resides,  two  years  at  least  prior 
to  his  admission,  and  after  he  has  reached  the  age  of  eighteen  years, 
that  it  is  bona  fide  his  intention  to  become  a  citizen  of  the  United 
States,  and  to  renounce  forever  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  sovereignty,  and  particularly,  by 
name,  to  the  prince,  potentate,  state,  or  sovereignty  of  which  the 
alien  may  be  at  the  time  a  citizen  or  subject.  And  such  declaration 
shall  set  forth  the  name,  age,  occupation,  personal  description,  place 
of  birth,  last  foreign  residence  and  allegiance,  the  date  of  arrival, 
the  name  of  the  vessel,  if  any,  in  which  he  came  to  the  United 
States,  and  the  present  place  of  residence  in  the  United  States  of 
said  alien:  Provided,  however,  That  no  alien  who,  in  conformity 
with  the  law  in  force  at  the  date  of  his  declaration,  has  declared  his 
intention  to  become  a  citizen  of  the  United  States  shall  be  required 
to  renew  such  declaration. 

First  paragraph  of  §  4,  act  June  29,  1906,  c.  3592,  34  Stat.  596,  597. 

The  act  provided  the  form  of  the  declaration,  which  will  be  found  among 
the  forms  in  the  appendix.  20  The  courts  "authorized  by  this  act  to  natural- 
ize aliens"  are  specified  by  §  3  of  the  above  act:  "United  States  circuit 
and  district  courts  now  existing  or  which  may  hereafter  be  established  by 
Congress  in  any  State,  United  States  district  courts  for  the  Territories 
of  Arizona,  New  Mexico,  Oklahoma,  Hawaii  and  Alaska,  the  supreme  court 
of  the  District  of  Columbia,  and  the  United  States  courts  for  the  Indian 
Territory;  also  all  courts  of  record  in  any  State  or  Territory  now  existing 
or  which  may  hereafter  be  created,  having  a  seal,  »  clerk,  and  jurisdiction 
in  actions  at  law  or  equity,  or  law  and  equity,  in  which  the  amount  in 
controversy  is  unlimited."! 

§  2381.  —  petition  for  citizenship  and  contents  thereof. 

Not  less  than  two  years  nor  more  than  seven  years  after  he  has 
made  such  declaration  of  intention  he  shall  make  and  file,  in  dupli- 
cate, a  petition  in  writing,  signed  by  the  applicant  in  his  own  hand- 
Writing  and  duly  verified,  in  which  petition  such  applicant  shall 
state  his  full  name,  his  place  of  residence  (by  street  and  number,  if 
possible) ,  his  occupation,  and,  if  possible,  the  date  and  place  of  his 
birth ;  the  place  from  which  he  emigrated,  and  the  date  and  place 
of  his  arrival  in  the  United  States,  and,  if  he  entered  through  a 

2  "Appendix,  III.  F.  60. 
134  Stat.  596. 
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port,  the  name  of  the  vessel  on  which  he  arrived;  the  time  when 
and  the  place  and  name  of  the  court  where  he  declared  his  intention 
to  become  a  citizen  of  the  United  States;  if  he  is  married  he  shall 
state  the  name  of  his  wife  and,  if  possible,  the  country  of  her 
nativity  and  her  place  of  residence  at  the  time  of  filing  his  petition ; 
and  if  he  has  children,  the  name,  date,  and  place  of  birth  and  place 
of  residence  of  each  child  living  at  the  time  of  the  filing  of  his 
petition :  Provided,  That  if  he  has  filed  his  declaration  before  the 
passage  of  this  act  he  shall  not  be  required  to  sign  the  petition  in 
his  own  handwriting.  The  petition  shall  set  forth  that  he  is  not  a 
disbeliever  in  or  opposed  to  organized  government,  or  a  member  of 
or  affiliated  with  any  organization  or  body  of  persons  teaching  dis- 
belief in  or  opposed  to  organized  government,  a  polygamist  or  be- 
liever in  the  practice  of  polygamy,  and  that  it  is  his  intention  to 
become  a  citizen  of  the  United  States  and  to  renounce  absolutely  and 
forever  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  and  particularly  by  name  to  the  prince,  poten- 
tate, state  or  sovereignty  of  which  he  at  the  time  or  filing  of  his 
petition  may  be  a  citizen  or  subject,  and  that  it  is  his  intention  to 
reside  permanently  within  the  United  States,  and  whether  or  not 
he  has  been  denied  admission  as  a  citizen  of  the  United  States,  and, 
if  denied,  the  ground  or  grounds  of  such  denial,  the  court  or  courts 
in  which  such  decision  was  rendered,  and  that  the  cause  for  such 
denial  has  since  been  cured  or  removed,  and  every  fact  material  to 
his  naturalization  and  required  to  be  proved  upon  final  hearing  of 
his  application. 

First  part  of  second  paragraph  of  §  4,  act  June  29,  1906,  c.  3592,  34 
Stat.  597. 

The  form  of  the  petition  is  prescribed  in  the  act  and  will  be  found  in  the 
appendix,  i 

§  2382.  —  verification  of  petition. 

The  petition  shall  also  be  verified  by  the  affidavits  of  at  least  two 
credible  witnesses,  who  are  citizens  of  the  United  States,  and  who 
shall  state  in  their  affidavits  that  they  have  personally  known  the 
applicant  to  be  a  resident  of  the  United  States  for  a  period  of  at 
least  five  years  continuously,  and  of  the  State,  Territory  or  district 
in  which  the  application  is  made  for  a  period  of  at  least  one  year 
immediately  preceding  the  date  of  the  filing  of  bis  petition,  and 

iSee  Appendix,  III.  F    — . 
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that  they  each  have  personal  knowledge  that  the  petitioner  is  a  per- 
son of  good  moral  character,  and  that  he  is  in  every  way  qualified, 
in  their  opinion,  to  be  admitted  as  a  citizen  of  the  United  States. 
Part  of  second  paragraph  of  §  4,  act  June  29,  1906,  c.  3692,  34  Stat. 
597. 
The  form  of  the  witnesses'  affidavit  is  set  forth  in  the  appendix.2 

§  2383.  — certification  from  commerce   department  to   be  fded 
therewith. 

At  the  time  of  filing  his  petition  there  shall  be  filed  with  the  clerk 
of  the  court  a  certificate  from  the  Department  of  Commerce  and 
Labor,  if  the  petitioner  arrives  in  the  United  States  after  the  pass- 
age of  this  act,  stating  the  date,  place,  and  manner  of  his  arrival 
in  the  United  States,  and  the  declaration  of  intention  of  such  peti- 
tioner, which  certificate  and  declaration  shall  be  attached  to  and 
made  a  part  of  said  petition. 

Last  part  of  second  paragraph  of  §  4,  act  June  29,  1906,  c.  3592,  34 
Stat.  597. 

§  2384.  — declaration  of  allegiance,  etc.,  in  open  court. 

He  shall,  before  he  is  admitted  to  citizenship,  declare  on  oath 
in  open  court  that  he  will  support  the  Constitution  of  the  United 
States,  and  that  he  absolutely  and  entirely  renounces  and  abjures 
all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state,  or 
sovereignty,  and  particularly  by  name  to  the  prince,  potentate,  State 
or  sovereignty  of  which  he  was  before  a  citizen  or  subject;  that  he 
will  support  and  defend  the  Constitution  and  laws  of  the  United 
States  against  all  enemies,  foreign  and  domestic,  and  bear  true 
faith  and  allegiance  to  the  same. 

Third  paragraph  of  §  4,  act  June  29,  1908,  c.  3592,  34  Stat.  597,  598. 

§  2385.  —  evidence  required  at  hearing. 

It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  ad- 
mitting any  alien  to  citizenship  that  immediately  preceding  the 
date  of  his  application  he  has  resided  continuously  within  the 
United  States  five  years  at  least,  and  within  the  State  or  Terrritory 
where  such  court  is  at  the  time  held  one  year  at  least,  and  that 
during  that  time  he  has  behaved  as  a  man  of  good  moral  character, 
attached  to  the  prinicples  of  the  Constitution  of  the  United  States, 

2  See  Appendix,  III.  F.  62. 
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and  well  disposed  to  the  good  order  and  happiness  of  the  same. 
In  addition  to  the  oath  of  the  applicant,  the  testimony  of  at  least 
two  witnesses,  citizens  of  the  United  States,  as  to  the  facts  of  resi- 
dence, moral  character,  and  attachment  to  the  principles  of  the 
Constitution  shall  be  required,  and  the  name,  place  of  residence,  and 
occupation  of  each  witness  shall  be  set  forth  in  the  record. 

Fourth  paragraph  of  §  4,  act  June  29,  1906,  c.  3592,  34  Stat.  598. 

§  2386.     Renunciation  of  former  titles. 

In  case  the  alien  applying  to  be  admitted  to  citizenship  has  borne 
any  hereditary  title,  or  has  been  %f  any  of  the  orders  of  nobility  in 
the  kingdom  or  state  from  which  he  came,  he  shall,  in  addition  to 
the  above  requisites,  make  an  express  renunciation  of  his  title  or 
order  of  nobility  in  the  court  to  which  his  application  is  made,  and 
his  renunciation  shall  be  recorded  in  the  court. 

Fifth  paragraph  of  §  4,  act  June  29,  1906,  c.  3592,  34  Stat.  598. 

§  2387.     Naturalization  of  widow  and  children  of  deceased  appli- 
cant. 

When  any  alien  who  has  declared  his  intention  to  become  a  citi- 
zen of  the  United  States  dies  before  he  is  actually  naturalized  the 
widow  and  minor  children  of  such  alien  may,  by  complying  with 
the  other  provisons  of  this  act,  be  naturalized  without  making  any 
declaration  of  intention. 

Sixth  paragraph  of  §  4,  act  June  29,  1906,  c.  3592,  34  Stat.  59a 

§  2388.     Notice  of  hearing  on  petition — subpoenas  to  witnesses. 

The  clerk  of  the  court  shall,  immediately  after  filing  the  petition, 
give  notice  thereof  by  posting  in  a  public  and  conspicuous  place  in 
his  office,  or  in  the  building  in  which  his  office  is  situated,  under  an 
appropriate  heading,  the  name,  nativity,  and  residence  of  the  alien, 
the  date  and  place  of  his  arrival  in  the  United  States,  and  the  date, 
as  nearly  as  may  be,  for  the  final  hearing  of  his  petition,  and  the 
names  of  the  witnesses  whom  the  applicant  expects  to  summon  in 
his  behalf;  and  the  clerk  shall,  if  the  applicant  requests  it,  issue  a 
subpoena  for  the  witnesses  so  named  by  the  said  applicant  to  ap- 
pear upon  the  day  set  for  the  final  hearing,  but  in  case  such  wit- 
nesses cannot  be  produced  upon  the  final  hearing  other  witnesses 
may  be  summoned. 

§  5  of  act  June  29,  1906,  c.  3592,  34  Stat.  597. 
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§  2389.  Petitions  heard  only  after  ninety  days — not  before  elec- 
tion— change  of  name. 
Petitions  for  naturalization  may  be  made  and  filed  during  term- 
time  or  vacation  of  the  court  and  shall  be  docketed  the  same  day 
as  filed,  but  final  action  thereon  shall  be  had  only  on  stated  days, 
to  be  fixed  by  rule  of  the  court,  and  in  no  case  shall  final  action  be 
had  upon  a  petition  until  at  least  ninety  days  have  elasped  after 
filing  and  posting  the  notice  of  such  petition:  Provided,  That  no 
person  shall  be  naturalized  nor  shall  any  certificate  of  naturalization 
be  issued  by  any  court  within  thirty  days  preceding  the  holding  of 
any  general  election  within  its  territorial  jurisdiction.  It  shall  be 
lawful,  at  the  time  and  as  a  part  of  the  naturalization  of  any  alien, 
for  the  court,  in  its  discretion,  upon  the  petition  of  such  alien,  to 
make  a  decree  changing  the  name  of  said  alien,  and  his  certificate 
of  naturalization  shall  be  issued  to  him  in  accordance  therewith. 
§  6  of  act  June  29,  1906,  c.  3592,  34  Stat.  59& 

§  2390.     Anarchists  and  polygamists  excluded. 

No  person  who  disbelieves  in  or  who  is  opposed  to  organized 
government,  or  who  is  a  member  of  or  affiliated  with  any  organiza- 
tion entertaining  and  teaching  such  disbelief  in  or  opposition  to 
organized  government,  or  who  advocates  or  teaches  the  duty,  neces- 
sity, or  propriety  of  the  unlawful  assaulting  or  killing  of  any  officer 
or  officers,  either  of  specific  individuals  or  of  officers  generally,  of 
the  government  of  the  United  States,  or  of  any  other  organized 
government,  because  of  his  or  their  official  character,  or  who  is  a 
polygamist,  shall  be  naturalized  or  be  made  a  citizen  of  the  United 
States. 

§  7  of  act  June  29,  1906,  u.  3562,  34  Stat.  598,  599. 

§  2391.     Requirement  as  to  speaking  English. 

No  alien  shall  hereafter  b'e  naturalized  or  admitted  as  a  citizen 
of  the  United  States  who  can  not  speak  the  English  language: 
Provided,  That  this  requirement  shall  not  apply  to  aliens  who  are 
physically  unable  to  comply  therewith,  if  they  are  otherwise  qualified 
to  become  citizens  of  the  United  States:  And  provided  further, 
That  the  requirements  of  this  section  shall  not  apply  to  any  alien 
who  has  prior  to  the  passage  of  this  act  declared  his  intention  to 
become  a  citizen  of  the  United  States  in  conformity  with  the  law 
in  force  at  the  date  of  making  such  declaration :    Provided  further, 
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That  the  requirements  of  section  eight  shall  not  apply  to  aliens  who 
shall  hereafter  declare  their  intention  to  become  citizens  and  who 
shall  make  homestead  entries  upon  the  public  lands  of  the  United 
States  and  comply  in  all  respects  with  the  laws  providing  for  home- 
stead entries  on  such  lands. 

§  8  of  act  June  29,  1906,  c.  3S92,  34  Stat.  599. 

§  2392.     Final  hearing  in  open  court — examination  of  witnesses, 
etc. 

Every  final  hearing  upon  such  petition  shall  be  had  in  open  court 
before  a  judge  or  judges  thereof,  and  every  final  order  which  may 
be  made  upon  such  petition  shdll  be  under  the  hand  of  the  court 
and  entered  in  full  upon  a  record  kept  for  that  purpose,  and  upon 
such  final  hearing  of  such  petition  the  applicant  and  witnesses  shall 
be  examined  under  oath  before  the  court  and  in  the  presence  of  the 
court. 

§  9  of  act  June  29,  1906,  c.  3592,  34  Stat.  599. 

§  2393.     Evidence  of  residence  in  another  State  may  be  by  deposi- 
tion. 

In  case  the  petitioner  has  not  resided  in  the  State,  Territory,  or 
district  for  a  period  of  five  years  continuously  and  immediately  pre- 
ceding the  filing  of  his  petition  he  may  establish  by  two  witnesses, 
both  in  his  petition  and  at  the  hearing,  the  time  of  his  residence 
within  the  State,  provided  that  it  has  been  for  more  than  one  year, 
and  the  remaining  portion  of  his  five  years'  residence  within  the 
United  States  required  by  law  to  be  established  may  be  proved  by 
the  deposition  of  two  or  more  witnesses  who  are  citizens  of  the 
United  States,  upon  notice  to  the  Bureau  of  Immigration  and 
Naturalization  and  the  United  States  attorney  for  the  district  in 
which  said  witnesses  may  reside. 

§  10  of  act  June  29,  1906,  u.  3592,  34  Stat.  599. 

§  2394.     Government  may  appear  and  oppose  application. 

The  United  States  shall  have  the  right  to  appear  before  any  court 
or  courts  exercising  jurisdiction  in  naturalization  proceedings  for 
the  purpose  of  cross-examining  the  petitioner  and  the  witnesses 
produced  in  support  of  his  petition  concerning  any  matter  touching 
or  in  any  way  affecting  his  right  to  admission  to  citizenship,  and 
shall  have  the  right  to  call  witnesses,  produce  evidence,  and  be  heard 
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in  opposition  to  the  granting  of  any  petition  in  naturalization  pro- 
ceedings. 

§  11  of  act  June  29,  1906,  e.  3592,  34  Stat.  599. 

§  2395.     Duties  of  clerk,  records  and  reports — penalties  for  fail- 
ure. 

It  is  hereby  made  the  duty  of  the  clerk  of  each  and  every  court 
exercising  jurisdiction  in  naturalization  matters  under  the  pro- 
visions of  this  act  to  keep  and  file  a  duplicate  of  each  declaration 
of  intention  made  before  him  and  to  send  to  the  Bureau  of  Immi- 
gration and  Naturalization  at  Washington,  within  thirty  days  after 
the  issuance  of  a  certificate  of  citizenship,  a  duplicate  of  such  cer- 
tificate, and  to  make  and  keep  on  file  in  his  office  a  stub  for  each 
certificate  so  issued  by  him,  whereon  shall  be  entered  a  memoran- 
dum of  all  the  essential  facts  set  forth  in  such  certificate.    It  shall 
also  be  the  duty  of  the  clerk  of  each  of  said  courts  to  report  to  the 
said  bureau,  within  thirty  days  after  the  final  hearing  and  decision 
of  the  court,  the  name  of  each  and  every  alien  who  shall  be  denied 
naturalization,  and  to  furnish  to  said  bureau  duplicates  of  all  peti- 
tions within  thirty  days  after  the  filing  of  the  same,  and  certified 
copies  of  such  other  proceedings  and  orders  instituted  in  or  issued 
out  of  said  court  affecting  or  relating  to  the  naturalization  of  aliens 
as  may  be  required  from  time  to  time  by  the  said  bureau.    In  case 
any  such  clerk  or  officer  acting  under  his  direction  shall  refuse  or 
neglect  to  comply  with  any  of  the  foregoing  provisions  he  shall  for- 
feit and  pay  to  the  United  States  the  sum  of  twenty-five  dollars  in 
each  and  every  case  in  which  such  violation  or  omission  occurs,  and 
the  amount  of  such  forfeiture  may  be  recovered  by  the  United  States 
in  an  action  of  debt  against  such  clerk. 

First  part  of  §  12,  act  June  2®,  1906,  c.  3592,  34  Stat.  599,  600. 

§  2396.  — duty  to  keep  and  account  for  blank  certificates. 

Clerks  of  courts  having  and  exercising  jurisdiction  in  naturaliza- 
tion matters  shall  be  responsible  for  all  blank  certificates  of  citi- 
zenship received  by  them  from  time  to  time  from  the  Bureau  of 
Immigration  and  Naturalization,  and  shall  account  for  the  same  to 
the  said  bureau  whenever  required  so  to  do  by  such  bureau.  No 
certificate  of  citizenship  received  by  any  such  clerk  which  may  be 
defaced  or  injured  in  such  manner  as  to  prevent  its  use  as  herein 
provided  shall  in  any  case  be  destroyed,  but  such  certificate  shall  be 
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returned  to  the  said  bureau;  and  in  case  any  such  clerk  shall  fail 
to  return  or  properly  account  for  any  certificate  furnished  by  the 
said  bureau,  as  herein  provided,  he  shall  be  liable  to  the  United 
States  in  the  sum  of  fifty  dollars,  to  be  recovered  in  an  action  of 
debt,  for  each  and  every  certificate  not  properly  accounted  for  or  re- 
turned. 

Last  part  of  §  12,  act  June  29,  1906,  c.  3592,  34  Stat.  600. 

The  form  of  the  certificate  of  naturalization  will  be  found  in  the  ap- 
pendix, i 

§  2397.     Papers  to  be  bound  and  certificates  numbered. 

The  declarations  of  intention  and  the  petitions  for  naturaliza- 
tion shall  be  bound  in  chronological  order  in  separate  volumes,  in- 
dexed, consecutively  numbered,  and  made  part  of  the  records  of  the 
court.  Each  certificate  of  naturalization  issued  shall  bear  upon  it;; 
face,  in  a  place  prepared  therefor,  the  volume  number  and  page 
number  of  the  petition  whereon  such  certificates  was  issued,  and 
the  volume  number  and  page  number  of  the  stub  of  such  certificate. 
§  14  of  act  June  29,  1906,  c.  3592,  34  Stat.  601. 

§  2398.     Proceedings    for    cancellation    of    certificates — notice, 
service  and  publication. 

It  shall  be  the  duty  of  the  United  States  district  attorney  for 
the  respective  districts,  upon  affidavit  showing  good  cause  therefor, 
to  institute  proceedings  in  any  court  having  jurisdiction  to  natural- 
ize aliens  in  the  judicial  district  in  which  the  naturalized  citi- 
zen may  reside  at  the  time  of  bringing  the  suit,  for  the  purpose  of 
setting  aside  and  canceling  the  certificate  of  citizenship  on  the 
ground  of  fraud  or  on  the  ground  that  such  certificate  of  citizen- 
ship was  illegally  procured.  In  any  such  proceedings  the  party 
holding  the  certificate  of  citizenship  alleged  to  have  been  fraudu- 
lently or  illegally  procured  shall  have  sixty  days  personal  notice 
in  which  to  make  answer  to  the  petition  of  the  United  States;  and 
if  the  holder  of  such  certificate  be  absent  from  the  United  States 
or  from  the  district  in  which  he  last  had  his  residence,  such  notice 
shall  be  given  by  publication  in  the  manner  provided  for  the  service 
of  summons  by  publication  or  upon  absentees  by  the  laws  of  the 
State  or  the  place  where  such  suit  is  brought. 

First  part  of  §  15  of  act  June  29,  1906,  c.  3592,  34  Stat.  601. 

iSee  Appendix  III.  F.  63. 
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§  2399.  —  cancellation  where  certificate  holder  leaves  country. 

If  any  alien  who  shall  have  secured  a  certificate  of  citizenship  un- 
der the  provisions  of  this  act  shall,  within  five  years  after  the  issu- 
ance of  such  certificate,  return  to  the  country  of  his  nativity,  or  go 
to  any  other  foreign  country,  and  take  permanent  residence  therein, 
it  shall  be  considered  prima  facie  evidence  of  a  lack  of  intention  on 
the  part  of  such  alien  to  become  a  permanent  citizen  of  the  United 
States  at  the  time  of  filing  his  application  for  citizenship,  and,  in 
the  absence  of  countervailing  evidence,  it  shall  be  sufficient  in  the 
proper  proceeding  to  authorize  the  cancellation  of  his  certificate  of 
citizenship  as  fraudulent,  and  the  diplomatic  and  consular  officers 
of  the  United  States  in  foreign  countries  shall  from  time  to  time, 
through  the  Department  of  State,  furnish  the  Department  of  Justice 
with  the  names  of  those  within  their  respective  jurisdictions  who 
have  such  certificates  of  citizenship  and  who  have  taken  permanent 
residence  in  the  country  of  their  nativity,  or  in  any  other  foreign 
country,  and  such  statements,  duly  certified,  shall  be  admissible  in 
evidence  in  all  courts  in  proceedings  to  cancel  certificates  of  citizen- 
ship. 

Part  of  §  15,  act  June  29,  1906,  e.  3592,  34  Stat.  601. 

§  2400.  — copy  of  order  of  cancellation  to  bureau  and  to  court 
of  issuance. 
Whenever  any  certificate  of  citizenship  shall  be  set  aside  or  can- 
celed, as  herein  provided,  the  court  in  which  such  judgment  or  de- 
cree is  rendered  shall  make  an  order  canceling  such  certificate  of 
citizenship  and  shall  send  a  certified  copy  of  such  order  to  the 
Bureau  of  Immigration  and  Naturalization;  and  in  case  such  cer- 
tificate was  not  originally  issued  by  the  court  making  such  order  it 
shall  direct  the  clerk  of  the  court  to  transmit  a  copy  of  such  order 
and  judgment  to  the  court  out  of  which  such  certificate  pf  citizen- 
ship shall  have  been  originally  issued.  And  it  shall  thereupon  be 
the  duty  of  the  clerk  of  the  court  receiving  such  certified  copy  of 
the  order  and  judgment  of  the  court  to  enter  the  same  of  record 
and  to  cancel  such  original  certificate  of  citizenship  upon  the  rec- 
ords and  to  notify  the  Bureau  of  Immigration  and  Naturalization 
of  such  cancellation. 

Part  of  §  15,  act  June  29,  1906,  c.  3592,  34  Stat.  601. 
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2401.  — provisions  as   to   cancellation   applicable  to  existing 

certificates. 
The  provision  of  this  section  shall  apply  not  only  to  certificates 
of  citizenship  issued  under  the  provisions  of  this  act,  but  to  all  cer- 
tificates of  citizenship  which  may  have  been  issued  heretofore  by 
any  court  exercising  jurisdiction  in  naturalization  proceedings  un- 
der prior  laws. 

Part  of  §  15,  act  June  29,  1906,  c.  3592,  34  Stat.  601. 

fa]     Other  provisions  of  the  act. 

The  sixteenth  section  of  the  act  and  the  sections  following  it,  provide 
for  punishing  the  forging  or  counterfeiting  of  certificates  of  naturalization; 
the  engraving,  printing  or  selling  of  counterfeit  certificates;  the  illegal 
issuance  of  a,  certificate  by  »  clerk;  the  possession  of  blank  certificates 
with  intent  to  use  them  unlawfully;  failure  of  the  clerk  to  account  for 
fees  received;  the  exaction  of  other  than  the  prescribed  fees;  the  issuance 
of  a  false  acknowledgment  by  a  clerk,  and  the  act  of  fraudulently  obtain- 
ing naturalization,  and  accessaries  thereto.  Prosecution  must  be  within 
-five  years. 2  The  existing  law  is  continued  in  effect  for  the  purpose  of 
prosecution  of  prior  offenses. 

§  2402.     Secretary  of  Commerce  to  prescribe  rules — certificates, 
etc.,  as  evidence. 

The  Secretary  of  Commerce  and  Labor  shall  have  power  to  make 
such  rules  and  regulations  as  may  be  necessary  for  properly  carry- 
ing into  execution  the  various  provisions  of  this  act.  Certified 
copies  of  all  papers,  documents,  certificates,  and  records  required 
to  be  used,  filed,  recorded,  or  kept  under  any  and  all  of  the  pro- 
visions of  this  act  shall  be  admitted  in  evidence  equally  with  the 
•originals  in  any  and  all  proceedings  under  this  act  and  in  all  cases 
in  which  the  originals  thereof  might  be  admissible  as  evidence. 
§  28  of  act  June  29,  1906,  c.  3592,  34  Stat.  606. 

§  2403.     Provisions  as  to  persons  owing  permanent  allegiance. 

All  the  applicable  provisions  of  the  naturalization  laws  of  the 
United  States  shall  apply  to  and  be  held  to  authorize  the  admission 
±o  citizenship  of  all  persons  not  citizens  who  owe  permanent 
•allegiance  to  the  United  States,  and  who  may  become  residents  of 
any  State  or  organized  Territory  of  the  United  States,  with  the  fol- 
lowing modifications:  The  applicant  shall  not  be  required  to  re- 
nounce allegiance  to  any  foreign  sovereignty;  he  shall  make  his 
declaration  of  intention  to  become  a  citizen  of  the  United  States 

a  Ante,    §  891. 
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at  least  two  years  prior  to  his  admission;  and  residence  within  the 
jurisdiction  of  the  United  States,  owing  such  permanent  allegiance, 
shall  be  regarded  as  residence  within  the  United  States  within  the 
meaning  of  the  five  years'  residence  clause  of  the  existing  law. 
§  30  of  act  June  29,  1906,  c.  3592,  34  Stat.  606,  607. 

§  2404.     Removal  of  Chinese  not  entitled  to  be  or  remain  in  the 
United  States. 

Any  Chinese  person  or  person  of  Chinese  descent,  when  con- 
victed and  adjudged  under  any  of  said  laws  to  be  not  lawfully  en- 
titled to  be  or  remain  in  the  United  States,  shall  be  removed  from 
the  United  States  to  China,  unless  he  or  they  shall  make  it  appear 
to  the  justice,  judge,  or  commissioner  before  whom  he  or  they  are 
tried  that  he  or  they  are  subjects  or  citizens  of  some  other  country, 
in  which  case  he  or  they  shall  be  removed  from  the  United  States 
to  such  country :  Provided,  That  in  any  case  where  such  other 
country  of  which  such  Chinese  person  shall  claim  to  be  a  citizen 
or  subject  shall  demand  any  tax  as  a  condition  of  the  removal  of 
such  person  to  that  country,  he  or  she  shall  be  removed  to  China. 
§  2,  act  May  5,  1892,  c.  60,  27  Stat.  25,  U.  S.  Comp.  Stat.  1901,  p.  1319. 

§  2405.  —  procedure  on  arrest  and  removal. 

Any  Chinese  person,  or  person  of  Chinese  descent,  found  unlaw- 
fully in  the  United  States  or  its  Territories,  may  be  arrested  upon 
a  warrant  issued  upon  a  complaint,  under  oath,  filed  by  any  party 
on  behalf  of  the  United  States,  by  any  justice,  judge,  or  commis- 
sioner of  any  United  States  court,  returnable  before  any  justice,. 
judge  or  commissioner  of  a  United  States  court,  or  before  any 
United  States  court,  and  when  convicted,  upon  a  hearing,  and 
found  and  adjudged  to  be  one  not  lawfully  entitled  to  be  or  remain 
in  the  United  States,  such  person  shall  be  removed  from  the  United 
States  to  the  country  whence  he  came.  But  any  such  Chinese  per- 
son convicted  before  a  commissioner  of  a  United  States  court  may,, 
within  ten  days  from  such  conviction,  appeal  to  the  judge  of  the- 
district  court  for  the  district.  A  certified  copy  of  the  judgment 
shall  be  the  process  upon  which  said  removal  shall  be  made,  and 
it  may  be  executed  by  the  marshal  of  the  district,  or  any  officer 
having  authority  of  a  marshal  under  the  provisions  of  this  section. 
And  in  all  such  cases  the  person  who  brought  or  aided  in  bringing 
such  person  into  the  United  States  shall  be  liable  to  the  government 
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of  the  United  States  for  all  necessary  expenses  incurred  in  such  in- 
vestigation and  removal ;  and  all  peace  officers  of  the  several  States 
and  Territories  of  the  United  States  are  hereby  invested  with  the 
same  authority  in  reference  to  carrying  out  the  provisions  of  this 
act,  as  a  marshal  or  deputy  marshal  of  the  United  States,  and  shall 
be  entitled  to  like  compensation,  to  be  audited  and  paid  by  the 
same  officers. 

§  13,  act  Sept.  13,  1888,  c.  1015,  25  Stat.  479,  U.  S.  Comp.  Stat.  1901, 
p.  1317. 

By  an  act  of  1902,io  as  amended  in  1904,1 1  "all  laws  in  force  on  April 
29,  1902,"  which  includes  the  above  section  "are  hereby  re-enacted,  extended 
and  continued  without  modification)?  limitation  or  condition."  By  the  acts 
just  mentioned,  such  laws  also  apply  to  island  territory  under  United 
States  jurisdiction,  and  prohibit  the  immigration  of  Chinese  laborers  from 
such  island  territory  to  the  mainland.12 

A  proceeding  for  the  deportation  of  a  Chinese  is  political  and  not  crimi- 
nal in  its  nature,i3  hence  it  is  competent  for  the  government  to  swear  such 
witness  against  himself.n  Pending  the  hearingi5  and  pending  the  appeal 
to  the  district  court,  the  prisoner  may  be  admitted  to  bail."  The  decision 
of  a  commissioner  is  conclusive  in  the  absence  of  fraud  or  gross  irregularity, 
and  a  proceeding  cannot  again  be  had  on  substantially  the  same  facts." 
An  appeal  from  the  commissioner's  order  of  deportation  is  a  matter  of 
right  and  in  the  absence  of  court  rule  an  order  allowing  it  is  unneces- 
sary,! 8  the  service  of  notice  on  the  commissioner  and  district  attorney 
and  the  filing  of  such  notice  with  the  clerk  being  sufficient.!  9  The  notice, 
however,  must  be  filed  within  ten  days.20  An  order  of  the  court  is  neces- 
sary to  stay  execution  pending  appeal.!  While  the  appeal,  under  the 
terms  of  the  above  section,  is  "to  the  judge  of  the  district  court,"  this  iB 
■construed  to  mean  "to  the  district  court."2     And  the  decision  of  the  dis- 

lOAct  April  29,  1902,  c.  641,   §  1,        isUnited   States   v.   Loy  Too,    147 

32  Stat.  176.  Fed.  750. 

iiAct  April  27,  1904,  c.  1630,   §  5  isTJnited   States  v.   Loy  Too,    147 

33  Stat.  428;  see  Hong  Wing  v.  Fed.  750;  and  see  Chow  Loy  v.  Unit- 
United  States,  142  Fed.  129,  130,  ex-  ed  States,  112  Fed.  354,  50  C.  C.  A. 
plaining  the  purpose  of  this  amend-  279. 

ment.  2  0United  States  v.  See  How,  100 

izSee  U.  S.  Comp.   Stat.  1905,  p.   Fed.  730. 
295.  lUnited  States  v.  Loy  Too,  147  Fed. 

!3Low  Foon  Yin  v.  United   States   750. 
Commissioner,  145  Fed.  794,  and  cases        2United  States  v.  Gee  Lee,  50  Fed. 
cited;  United  States  v.  Hung  Chang,   271,   1   C.  C.   A.   516;    see  also   Tsoi 
134  Fed.  19,  67  C.  C.  A.  93.  Ytt,  129  Fed.  587,  64  C.  C.  A.  153;  but 

"Low  Foon  Yin  v.  United  States   see  Chow  Loy  v.  United  States,  112 
Commissioner,  145  Fed.  794.  Fed.   354,   50   C.   C.   A.   279,   holding 

!5In  re  Lum  Poy,  128  Fed.  974.       that    the   appeal    is    to   the    district 

leln  re  Ah  Tai,  125  Fed.  795.  judge  as  a  special  tribunal. 

"United    States    v.    Young    Chu 
Keng,  140  Fed.  748. 
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trict  judge  is  a  final  decision,  reviewable  by  the  circuit  court  of  appeals.* 
Appeal  not  writ  of  error  is  the  proper  procedure.*  After  final  order  of 
deportation  by  the  district  court,  the  prisoner  is  not  entitled  to  bail  as  of 
right,  but  in  the  absence  of  statutory  provision  the  matter  is  in  the 
court's  discretion.5  The  right  of  appeal  from  the  commissioner's  decision 
being  limited  by  the  section  to  the  Chinese  person,  an  appeal  by  the  United 
States  does  not  lie.6 

§2406.  — photograph  of  Chinese  to  be  attached  to  bail  bond. 

Whenever  in  cases  of  deportation  of  Chinese,  the  defendant  be- " 
admitted  to  bail  pending  appeal,  before  the  bond  be  approved  and. 
the  party  released  from  custody  a  photograph  of  the  defendant  shall 
be  attached  to  said  bond. 

Rule  38,  circuit  court  of  appeals  for  the  ninth  circuit.9 

§  2407.  — commissioner  may  be  designated  by  district  attorney. 

It  shall  be  lawful  for  the  district  attorney  of  the  district  in  which 

any  Chinese  person  may  be  arrested  for  being  found  unlawfully 

within  the  United  States,  or  having  unlawfully  entered  the  United 

States,  to  designate  the  United  States  commissioner  within  such 

district  before  whom  such  Chinese  person  shall  be  taken  for  hearing. 

§  1,  act  March  3,  1601,  c.  845',  31  Stat.  1093,  U.  S.  Comp.  Stat.  1901,  p. 

1327. 

§  2408.  —  fees  of  commissioner. 

A  United  States  commissioner  shall  be  entitled  to  receive  a  fee  of 
five  dollars  for  hearing  and  deciding  a  case  arising  under  the- 
Chinese-exclusion  laws. 

§  2,  act  March  3,  1901,  e.  845,  31  Stat.  1093,  U.  S.  Comp.  Stat.  1901,  p. 
1328. 

sTsoi  Yii  v.  United  States,  129  BTJnited  States  v.  Fah  Chung,  132 
Fed.  585,  64  C.  C.  A.  153.  Fed.  109. 

^United  States  v.  Hung  Chang,  134  ^United  States  v.  Mar  Ying  Yuen, 
Fed.  19,  67  C.  C.  A.  93.  123  Fed.  159. 

»121  Fed.  iii. 


1758 


APPENDIX  I. 


A  Rules  of  the  Supreme  Court,  p    ,. . . ,  1761 

B  Equity   Rules,    p    1785 

C  Admiralty  Rules,  p 1816 

D  Court  of  Claims  Rules,  p   1841 

E  Circuit  Courts  of  Appeals  Rules,  p  ,  1872 

F  Circuit  Court  Rules  in  various  districts,  p   2045 


APPENDIX    I. 

A 

EULES  OF  THE 
SUPKEME  COUET  OF,  THE  UNITED  STATES. 


1. 

CLERK. 

1.  The  clerk  of  this  court  shall  reside  and  keep  the  office  at  the  seat  of 
the  National  Government,  and  he  shall  not  practice,  either  as  attorney  or 
counsellor,  in  this  court,  or  in  any  other  court,  while  he  shall  continue  to 
be  clerk  of  this  court. 

2.  The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken 
from  the  court-room,  or  from  the  office,  without  an  order  from  the  court, 
except  as  provided  by  Rule  10. 

See  ante,  §  561  of  Code. 

2. 
ATTORNEYS  AND  COUNSELLORS. 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or  counsellors  to 
practice  in  this  court,  that  they  shall  have  been  such  for  three  years  past 
in  the  supreme  courts  of  the  States  to  which  they  respectively  belong,  and 
that  their  private  and  professional  character  shall  appear  to  be  fair. 

See  ante,   §  488  of  Code. 

2.  They  shall  respectively  take  and  subscribe  the  following  oath  or 
affirmation,  viz: 

I, ,  do  solemnly  swear  [or  affirm]  that  I  will  demean  my- 
self, as  an  attorney  and  counsellor  of  this  court,  uprightly,  and  accord- 
ing to  law:    and  that  I  will  support  the  Constitution  of  the  United  States. 

See  ante,  §  489  of  Code. 

3. 

PRACTICE. 

This  court  considers  the  former  practice  of  the  courts  of  king's  bench 
and  of  chancery,  in  England,  as  affording  outlines  for  the  practice  of  this 
court;  and  will,  from  time  to  time,  make  such  alterations  therein  as  cir- 
cumstances  may  render  necessary. 

See  ante,  §  1886  of  Code. 
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4. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow  any  bill 
of  exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the- 
jury  in  trials  at  common  law,  upon  any  general  exception  to  the  whole  of 
such  charge.  But  the  party  excepting  shall  be  required  to  state  distinctly 
the  several  matters  of  law  in  such  charge  to  which  he  excepts;  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  exceptions! 
and  allowed  by  the  court. 

See  ante,  §  1933  of  Code. 

5. 

PROCESS. 

1.  All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  contain  the  Christian  names,  as  well  as  the  sur- 
names, of  the  parties. 

See  ante,  §  838  of  Code. 

2.  When  process  at  common  law  or  in  equity  shall  issue  against  a  State, 
the  same  shall  be  served  on  the  governor,  or  chief  executive  magistrate, 
and  attorney-general  of  such  State. 

See  ante,  §  858. 

3.  Process  of  subpoena,  issuing  out  of  this  court,  in  any  suit  in  equity, 
shall  be  served  on  the  defendant  sixty  days  before  the  return-day  of  the- 
said  process;  and  if  the  defendant,  on  such  service  of  the  subpoena,  shall 
not  appear  at  the  return-day,  the  complainant  shall  be  at  liberty  to  proceed 
ex  parte. 

See  ante,  §  968  of  Code. 

6. 
MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  con- 
tain a  brief  statement  of  the  facts  and  objects  of  the  motion. 

See  ante,  §  2058  of  Code. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion,, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the  ar- 
gument begins. 

See  ante,  §  2059  of  Code. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party, 
or  the  counsel  or  attorney  of  such  party. 

See  ante,  §  20G0  of  Code. 

4.  All  motions  to  dismiss  writs  of  error  and  appeals,  except  motions  to 
docket  and  dismiss  under  Bule  9,  must  be  submitted  in  the  first  instance 
on  printed  briefs  or  arguments.  If  the  court  desires  further  argument 
on  that  subject,  it  will  be  ordered  in  connection  with  the  hearing  on  the 
merits.  The  party  moving  to  dismiss  shall  serve  notice  of  the  motion, 
with  a  copy  of  his  brief  of  argument,  on  the  counsel  for  plaintiff  in  error 
or  appellant  of  record  in  this  court,  at  least  three  weeks  before  the 
time  fixed  for  submitting  the  motion,  in  all  cases  except  where  the  counsel 
to  be  notified  resides  west  of  the  Rocky  Mountains,  in  which  case  the 
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.  notice  shall  be  at  least  thirty  days.  Affidavits  of  the  deposit  in  the  mail  of 
the  notice  and  brief  to  the  proper  address  of  the  counsel  to  be  served,  duly 
post-paid,  at  such  time  as  to  reach  him  by  due  course  of  mail,  the  three 
weeks  or  thirty  days  before  the  time  fixed  by  the  notice,  will  be  regarded 
as  prima  facie  evidence  of  service  on  counsel  who  reside  without  the  Dis- 
trict of  Columbia.  On  proof  of  such  service,  the  motion  will  be  considered, 
unless,  for  satisfactory  reasons,  further  time  be  given  by  the  court  to 
either  party.  / 

See  ante,  §  2061  of  Code. 

5.  There  may  be  united,  with  a  motion  to  dismiss  a  writ  of  error  or  an 
appeal,  a  motion  to  affirm  on  the  ground  that,  although  the  record  may 
show  that  this  court  has  jurisdiction,  it  is  manifest  the  writ  or  appeal  was 
taken  for  delay  only,  or  that  the  qlfestion  on  which  the  jurisdiction  de- 
pends is  so  frivolous  as  not  to  need  further  argument. 

See  ante,-  §  2062  of  Code. 

6.  The  court  will  not  hear  arguments  on  Saturday  (unless  for  special 
cause  it  shall  order  to  the  contrary),  but  will  devote  that  day  to  the 
other  business  of  the  court.  The  motion-day  shall  be  Monday  of  each 
week;  and  motions  not  required  by  the  rules  of  the  court  to  be  put  on  the 
docket  shall  be  entitled  to  preference  immediately  after  the  reading  of 
opinions,  if  such  motions  shall  be  made  before  the  court  shall  have  entered 
upon  the  hearing  of  a  case  upon  the  docket. 

See  ante,   §  2057  of  Code. 

7. 
LAW  LIBRARY. 

1.  During  the  session  of  the  court,  any  gentleman  of  the  bar  having  a 
case  on  the  docket,  and  wishing  to  use  any  book  or  books  in  the  law  libra- 
ry, shall  be  at  liberty,  upon  application  to  the  clerk  of  the  court,  to  re- 
ceive an  order  to  take  the  same  (not  exceeding  at  any  one  time  three) 
from  the  library,  he  being  thereby  responsible  for  the  due  return  of  the 
same  within  a  reasonable  time,  or  when  required  by  the  clerk.  It  shall 
be  the  duty  of  the  clerk  to  keep,  in  a  book  for  that  purpose,  a  record  of 
all  boks  so  delivered,  which  are  to  be  charged  against  the  party  receiving 
the  same.  And  in  case  the  same  shall  not  be  so  returned,  the  party  re- 
ceiving the  same  shall  be  responsible  for  and  forfeit  and  pay  twice  the 
value  thereof,  and  also  one  dollar  per  day  for  each  day's  detention  beyond 
the  limited  time. 

See  ante,  §  2091  of  Code. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there  carefully  pre- 
served, one  copy  of  the  printed  record  in  every  case  submitted  to  the 
court  for  its  consideration,  and  of  all  printed  motions,  briefs,  or  arguments, 
filed  therein. 

See  ante,  §  2092  of  Code. 

3.  The  marshal  shall  take  charge  of  the  books  of  the  court,  together  with 
such  of  the  duplicate  law-books  as  Congress  may  direct  to  be  transferred; 
to  the  court,  and  arrange  them  in  the  conference-room,  which  he  Shalt 
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have  fitted  up  in  a  proper  manner;    and  he  shall  not  permit  such  books 
to  be  taken  therefrom  by  any  one  except  the  justices  of  the  court. 
See  ante,  §  2093  of  Code. 

8. 
WRIT  OF  ERROR,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  return  of  the  same,  by  transmitting  a  true  copy  of  the  record, 
and  of  the  assignment  of  errors,  and  of  all  proceedings  in  the  case,  under 
his  hand  and  the  seal  of  the  court. 

See  ante,  §  1954  of  Code. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit  with  the  record 
a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

See  ante,  §  1969  of  Code. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  pro- 
ceedings which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

See  ante,  §  of  Code. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  presid- 
ing judge  in  any  circuit  court,  or  district  court  exercising  circuit-court  ju- 
risdiction, that  original  papers  of  any  kind  should  be  inspected  in  this  court 
upon  writ  of  error  or  appeal,  such  presiding  judge  may  make  such  rule 
or  order  for  the  safe-keeping,  transporting,  and  return  of  such  original 
papers  as  to  him  may  seem  proper,  and  this  court  will  receive  and  con- 
sider such  original  papers  in  connection  with  the  transeript  of  the  pro- 
ceedings. 

See  ante,  §  1970  of  Code. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether 
the  return  day  fall  in  vacation  or  in  term  time,  and  be  served  before  the 
return  day. 

See  ante,  §  1950  of  Code. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction,  when  un- 
der the  requirements  of  law  the  facts  have  been  found  in  the  court  below, 
and  the  power  of  review  is  limited  to  the  determination  of  questions  of 
law  arising  on  the  record,  shall  be  confined  to  the  pleadings,  the  findings 
•of  fact,  and  conclusions  of  law  thereon,  the  bills  of  exceptions,  the  final 
judgment  or  decree,  and  such  interlocutory  orders  and  decrees  as  may 
be  necessary  to  a  proper  review  of  the  case. 

See  ante,  §  1963  of  Code. 

9. 
DOCKETING  CASES. 
1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket  the 
case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or  before 
(he  return  day,  whether  in  vacation  or  in  term  time.  But,  for  good  cause 
shown,  the  justice  or  judge  who  signed  the  citation,  or  any  justice  of  this 
court,  may  enlarge  the  time,  by  or  before  its  expiration,  the  order  of  en- 
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largement  to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff  in  error 
or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in  error  or 
appellee  may  have  the  cause  docketed  and  dismissed  upon  producing  a. 
certificate,  whether  in  term  time  or  vacation,  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered,  stating  the  case  and  certi- 
fying that  such  writ  of  error  or  appeal  has  been  duly  sued  out  or  allowed. 
And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket 
the  ease  and  file  the  record  after  the  same  shall  have  been  docketed  and 
dismissed  under  this  rule,  unless  by  order  of  the  court. 
See  ante,  §  1973  of  Code. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and,  if  the 
case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this  court 
by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above 
limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument. 

See  ante,  §  1973  of  Code. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the 
case  shall  be  entered. 

See  ante,  §  1978  of  Code. 

4.  (As  amended  Jan.  29,  1906)  In  all  cases  where  the  period  of  thirty  day 
is  mentioned  in  Rule  8,  it  shall  be  extended  to  sixty  days  in  writs  of  error 
and  appeals  from  California,  Oregon,  Nevada,  Washington,  New  Mexico, 
Utah,  Arizona,  Montana,  Wyoming,  North  Dakota,  South  Dakota,  Alaska, 
Idaho,  Hawaii  and  Porto  Rico,  and  to  one  hundred  and  twenty  days  from 
the  Philippine  Islands. 

See  ante,  §  1951  of  Code. 

10. 

PRINTING  RECORDS. 

1.  In  all  eases  the  plaintiff  in  error  or  appellant,  on  docketing  a  case  and 
filing  the  record,  shall  enter  into  an  undertaking  to  the  clerk,  with  surety 
to  his  satisfaction,  for  the  payment  of  his  fees,  or  otherwise  satisfy  him  in 
that  behalf. 

See  ante,  §  1979  of  Code. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  printing 
the  record,  and  of  his  fee  for  preparing  it  for  the  printer  and  supervising 
the  printing,  and  shall  notify  to  the  party  docketing  the  case  the  amount 
of  the  estimate.  If  he  shall  not  pay  it  within  a  reasonable  time,  the  clerk 
shall  notify  the  adverse  party,  and  he  may  pay  it.  If  neither  party  shall 
pay  it,  and  for  want  of  such  payment  the  record  shall  not  have  been  print- 
ed when  a  case  is  reached  in  the  regular  call  of  the  docket,  after  March  1, 
1884,  the  case  shall  be  dismissed. 

See  ante,  §  1986  of  Code. 

3.  Upon  payment  by  either  party  of  the  amount  estimated  by  the  clerk, 
twenty-five  copies  of  the  record  shall  be  printed,  under  his  supervision,  for 
the  use  of  the  court  and  of  counsel. 

See  ante,  §  1987  of  Code. 
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4.  In  cases  of  appellate  jurisdiction  the  original  transcript  on  file  shall 
be  taken  by  the  clerk  to  the  printer.  But  the  elerk  shall  cause  copies  to  he 
made  for  the  printer  of  such  original  papers,  sent  up  under  Rule  8,  section 
4,  as  are  necessary  to  be  printed;  and  of  the  whole  record  in  cases  of 
original  jurisdiction. 

See  ante,  §  1988  of  Code. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed  copy 
is  properly  indexed.  He  shall  distribute  the  printed  copies  to  the  justices 
and  the  reporter,  from  time  to  time,  as  required,  and  a.  copy  to  the  counsel 
for  the  respective  parties. 

See  ante,  §  1989  of  Code. 

6.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee  of  the 
clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the  amount  of  the 
difference  shall  be  refunded  by  the  clerk  to  the  party  paying  it.  If  the 
actual  cost  and  clerk's  fee  shall  exceed  the  estimate,  the  amount  of  the  ex- 
cess shall  be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy  to 
either  party  or  his  counsel. 

See  ante,  §  1990  of  Code. 

7.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  amount  of 
the  cost  of  printing  the  record  and  of  the  clerk's  fee  shall  be  taxed  against 
the  party  against  whom  costs  are  given,  and  shall  be  inserted  in  the  body 
of  the  mandate  or  other  proper  process. 

See  ante,  §  1850  of  Code. 

8.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or  the 
acknowledgment  of  the  parties  or  their  sureties,  of  having  served  a.  copy  of 
the  bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such  parties  or 
their  sureties,  an  attachment  shall  issue  against  such  parties  or  sureties, 
respectively,  to  compel  payment  of  said  fees. 

See  ante,  §§  751,  1981  of  Code. 

9.  The  plaintiff  in  error  or  appellant  may,  within  ninety  days  after  filing 
the  record  in  this  court,  file  with  the  clerk  a  statement  of  the  errors  on 
which  he  intends  to  rely,  and  of  the  parts  of  the  record  which  he  thinks 
necessary  for  the  consideration  thereof,  and  forthwith  serve  on  the  adverse 
party  a  copy  of  such  statement.  The  adverse  party,  within  ninety  days 
thereafter,  may  designate  in  writing,  filed  with  the  clerk,  additional  parts 
of  the  record  which  he  thinks  material;  and,  if  he  shall  not  do  so,  he  shall 
be  held  to  have  consented  to  a  bearing  on  the  parts  designated  by  the 
plaintiff  in  error  or  appellant.  If  parts  of  the  record  shall  be  so  designated 
by  one  or  both  of  the  parties,  the  clerk  shall  print  those  parts  only;  and 
the  court  will  consider  nothing  but  those  parts  of  the  record,  and  the  errors 
so  stated.  If  at  the  hearing  it  shall  appear  that  any  material  part  of  the 
record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed, 
or  such  other  order  made  as  the  circumstances  may  appear  to  the  court  to 
require.  If  the  defendant  in  error  or  appellee  shall  have  caused  unneces- 
sary parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be 
made  as  the  court  shall  think  proper. 

See  ante,  §  1991  of  Code. 

The  fees  of  the  clerk  under  Rule  24,  section  7,  shall  be  computed,  as  at 
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present,  on  the  folios  in  the  record  as  filed,  and  shall  be  in  full  for  the  per- 
formance of  his  duties  in  the  execution  hereof. 

See  ante,  §  755  of  Code. 

11. 
TRANSLATIONS.- 

Whenever  any  record  transmitted  to  this  court  upon  a.  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony,  or  other  proceedings 
in  a  foreign  language,  and  the  record  does  not  also  contain  a  translation  of 
such  document,  paper,  testimony,  or  other  proceeding,  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the  record  shall 
not  be  printed;  but  the  case  shall  be  reported  to  this  court  by  the  clerk, 
and  the  court  will  thereupon  remand  it  to  the  inferior  court,  in  order  that 
a,  translation  may  be  there  supplied  and  inserted  in  the  record. 

See  ante,  §  1995  of  Code. 

12. 

FURTHER  PROOF. 

1.  In  all  cases  where  further  proof  is  ordered  by  the  court,  the  depositions 
-which  may  be  taken  shall  be  by  a  commission,  to  be  issued  from  this  court, 
or  from  any  circuit  court  of  the  United  States. 

See  ante,  §  2088  of  Code. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction,  where  new  evi- 
dence shall  be  admissible  in  this  court,  the  evidence  by  testimony  of  wit- 
nesses shall  be  taken  under  a  commission  to  be  issued  from  this  court,  or 
from  any  circuit  court  of  the  United  States,  under  the  direction  of  any 
judge  thereof;  and  no  such  commission  shall  issue  but  upon  interrogatories, 
to  be  filed  by  the  party  applying  for  the  commission,  and  notice  to  the 
opposite  party  or  his  agent  or  attorney,  accompanied  with  a  copy  of  the 
interrogatories  so  filed,  to  file  cross-interrogatories  within  twenty  days 
from  the  service  of  such  notice:  Provided,  however,  That  nothing  in  this 
rule  shall  prevent  any  party  from  giving  oral  testimony  in  open  court  in 
cases  where  by  law  it  is  admissible. 

See  ante,  §  2089  of  Code. 

13. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court,  no 
objection  shall  hereafter  be  allowed  to  be  taken  to  the  admissibility  of  any 
deposition,  deed,  grant,  or  other  exhibit  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below  and  entered  of 
record;  but  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

See  ante,  §  2086  of  Code. 

14. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 

anv  case,  unless  *  motion  therefor  shall  be  made  in  writing,  and  the  facts; 

on'which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party,  be 

verified  by  affidavit.     And  all  motions  for  certiorari  must  be  made  at  the 

1767 


App.   1.,  A.  SUFREME    COURT   RULES.  [Code  Fed. 

first  term  of  the  entry  of  the  case ;  otherwise,  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court,  accounting  satisfactorily  for 
the  delay. 

See  ante,  §  1987  of  Code. 

15. 
DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a,  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty  of 
the  deceased  party,  according  to  the  nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be 
heard  and  determined  as  in  other  cases;  and  if  such  representatives  shall 
not  voluntarily  become  parties,  then  the  other  party  may  suggest  the 
death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that  unless 
such  representatives  shall  become  parties  within  the  first  ten  days  of  the 
ensuing  term,  the  party  moving  for  such  order,  if  defendant  in  error,  shall 
be  entitled  to  have  the  writ  of  error  or  appeal  dismissed;  and  if  the  party 
so  moving  shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record, 
and  on  hearing  have  the  judgment  or  decree  reversed,  if  it  be  erroneous: 
Provided,  however,  That  a  copy  of  every  such  order  shall  be  printed  in 
some  newspaper  of  general  circulation  within  the  State,  Territory,  or  Dis- 
trict from  which  the  case  is  brought,  for  three  successive  weeks,  at  least 
sixty  days  before  the  beginning  of  the  term  of  the  Supreme  Court  then 
next  ensuing. 

See  ante,  §  1896  of  Code. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  by  the  tenth  day  of  the  second  term  next  suc- 
ceeding the  suggestion,  and  no  measures  are  taken  by  the  opposite  party 
within  that  time  to  compel  their  appearance,  the  case  shall  abate. 

See  ante,  §  1897  of  Code. 

3  When  either  party  to  a  suit  in  a  circuit  court  of  the  United  States 
shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  the  Supreme  Court 
of  the  United  States,  from  any  final  judgment  or  decree,  rendered  in  the 
circuit  court,  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal  the 
other  party  to  the  suit  shall  be  dead  and  have  no  proper  representative 
within  the  jurisdiction  of  the  court  which  rendered  such  final  judgment  or 
decree,  so  that  the  suit  can  not  be  revived  in  that  court,  but  shall  have  a 
proper  representative  in  some  State  or  Territory  of  the  United  States,  the 
party  desiring  such  writ  of  error  or  appeal  may  procure  the  same,  and  may 
have  proceedings  on  such  judgment  or  decree  superseded  or  stayed  in  the 
same  manner  as  is  now  allowed  by  law  in  other  cases,  and  shall  thereupon 
proceed  with  such  writ  of  error  or  appeal  as  in  other  eases.  And  within 
thirty  days  after  the  commencement  of  the  term  to  which  such  writ  of 
error  or  appeal  is  returnable,  the  plaintiff  in  error  or  appellant  shall  make 
a  suggestion  to  the  court,  supported  by  affidavit,  that  the  said  party  was 
dead  when  the  Writ  of  error  or  appeal  was  taken  or  sued  out,  and  had 
no  proper  representative  within  the  jurisdiction  of  the  court  which  ren- 
dered said  judgment  or  decree,  so  that  the  suit  could  not  be  revived  in  that 
court,  and  that  said  party  had  a  proper  representative  in  some  State  or 
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Territory  of  the  United  States,  and  stating  therein  the  name  and  character 
of  such  representative,  and  the  State  or  Territory  in  which  such  repre- 
sentative resides;  and,  upon  such  suggestion,  he  may,  on  motion,  obtain 
an  order  that,  unless  such  representative  shall  make  himself  a  party 
within  the  first  ten  days  of  the  ensuing  term  of  the  court,  the  plaintiff  in 
error  or  appellant  shall  be  entitled  to  open  the  record,  and,  on  hearing,  have 
the  judgment  or  decree  reversed,  if  the  same  be  erroneous:  Provided,  how- 
ever, That  a  proper  citation  reciting  the  substance  of  such  order  shall  be 
served  upon  such  representative,  either  personally  or  by  being  left  at  his 
residence,  at  least  sixty  days  before  the  beginning  of  the  term  of  the 
Supreme  Court  then  next  ensuing:  And  provided,  also,  That  in  every  such 
case  if  the  representative  of  the  deceased  party  does  not  appear  by  the 
tenth  day  of  the  term  next  succeeding  said  suggestion,  and  the  measures 
above  provided  to  compel  the  appearance  of  such  representative  have  not 
been  taken  within  time  as  above  required,  by  the  opposite  party,  the  case 
shall  abate:  And  provided,  also,  That  the  said  representative  may  at  any 
time  before  or  after  said  suggestion  come  in  and  be  made  a,  party  to  the 
suit,  and  thereupon  the  case  shall  proceed,  and  be  heard  and  determined  as 
in  other  cases. 

See  ante,§  1898  of  Code. 

1G. 
NO  APPEARANCE  OF  PLAINTIFF. 

Where  no  counsel  appears  and  no  brief  has  been  filed  for  the  plaintiff  in 
error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  may 
have  the  plaintiff  called  and  the  writ  of  error  or  appeal  dismissed,  or  may 
open  the  record  and  pray  for  an  affirmance. 

See  ante,  §  2111  of  Code. 

17. 

NO  APPEARANCE  OF  DEFENDANT. 

Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial, 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff 
and  to  give  judgment  according  to  the  right  of  the  case. 

See  ante,  §  2115  of  Code. 

18. 

NO  APPEARANCE  OF  EITHER  PARTY. 
When  a  ease  is  reached  in  the  regular  call  of  the  docket,  and  there  is  no 
appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost  of  the 
plaintiff. 
See  ante,  §  2113  of  Code. 

19. 
NEITHER  PARTY  READY  AT  SECOND  TEEM. 
When  a  case  is  called  for  argument  at  two  successive  terms,  and  upon 
the  call  at  the  second  term  neither  party  is  prepared  to  argue  it,  it  shall 
be  dismissed  at  the  cost  of  the  plaintiff,  unless  sufficient  cause  is  shown  for 
further  postponement. 
See  ante,  §  2117  of  Code. 
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20. 

PRINTED  ARGUMENTS. 

1.  In  all  cases  brought  here  on  writ  of  error,  appeal,  or  otherwise,  the 
■court  will  receive  printed  arguments  without  regard  to  the  number  of  the 
case  on  the  docket,  if  the  counsel  on  both  sides  shall  choose  to  submit  the 
same  within  the  first  ninety  days  of  the  term;  and,  in  addition,  appeals 
from  the  Court  of'  Claims  may  be  submitted  by  both  paries  within  thirty 
■days  after  they  are  docketed,  but  not  after  the  first  day  of  April;  but 
twenty-five  copies  of  the  arguments,  signed  by  attorneys  or  counsellors  of 
this  court,  must  be  first  filed. 

See  ante,  §  2072  of  Code. 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  a. 
printed  argument  shall  be  filed  for  one  or  both  parties,  the  case  shall  stand 
■on  the  same  footing  as  if  there  were  an  appearance  by  counsel. 

See  ante,  §  2073  of  Code. 

3.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of  the  docket, 
and  argued  orally  in  behalf  of  only  one  of  the  parties,  no  printed  argu- 
ment for  the  opposite  party  will  be  received,  unless  it  is  filed  before  the 
oral  arument  begins,  and  the  court  will  proceed  to  consider  and  decide  the 
•case  upon  the  ex  parte  argument. 

See  ante,  §  2074  of  Code. 

4.  No  brief  or  argument  will  be  received,  either  through  the  clerk  or 
■otherwise,  after  a  case  has  been  argued  or  submitted,  except  upon  leave 
■granted  in  open  court  after  notice  to  opposing  counsel. 

See  ante,  §  2075  of  Code. 

21. 

BRIEFS. 

1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  court,  at  least  six  days  before  the  case  is  called  for  argument, 
twenty-five  copies  of  a  printed  brief,  one  of  which  shall,  on  application,  be 
furnished  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

See  ante,  §  2066  of  Code. 

2.  This  brief  shall  contain,  in  the  order  here  stated — 

(1.)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved  and  the  manner  in  which  they  are  raised. 

(2.)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
■up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged;  and  in  cases  brought  up  by  appeal  the 
specification  shall  state,  as  particularly  as  may  be,  in  what  the  decree  is 
alleged  to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full  substance  of 
the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  court,  the  specification  shall  set  out  the  part  referred  to  totidem 
verbis,  whether  it  be  instructions  given  or  instructions  refused.  When 
the  error  alleged  is  to  a  ruling  upon  the  report  of  a,  master,  the  specifi- 
cation shall  state  the  exception  to  the  report  and  the  action  of  the  court 
upon  it. 

(3.)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 

1770 


procedure]  SUPREME    COURT    RULES.  App.    I.,    A. 

■of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.    When  a  statute 
■of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the  de- 
cision of  the  case  shall  be  printed  at  length. 
See  ante,  §  2067  of  Code. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with  the 
•clerk  twenty-five  printed  copies  of  his  argument,  at  least  three  days  before 
the  case  is  called  for  hearing.  His  brief  shall  be  of  like  character  with 
that  required  of  the  plaintiff  in  error  or  appellant,  except  that  no  speci- 
fication of  errors  shall  be  required,  and  no  statement  of  the  case,  unless 
that  presented  by  the  plaintiff  in  error  or  appellant  is  controverted. 

See  ante,  §  2068  of  Code. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of 
"the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of 
"the  court;  and  errors  not  specified  according  to  this  rule  will  be  disregard- 
ed; but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is  in 
•default,  the  case  may  be  dismissed  on  motion;  and  when  a  defendant  in 
error  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on  consent 
■of  his  adversary,  and  by  request  of  the  court. 

6  When  no  oral  argument  is  made  for  one  of  the  parties,  only  one 
.counsel  will  be  heard  for  the  adverse  party. 

22, 

ORAL  ARGUMENTS. 

1.  The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to  open  and 
conclude  the  argument  of  the  case.  But  when  there  are  cross-appeals 
they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in  the  court 
below  shall  be  entitled  to  open  and  conclude  the  argument. 

See  ante,  §  2077  of  Code. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a 
case. 

See  ante,  §  2078  of  Code. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argument 
begins.  The  time  thus  allowed  may  be  apportioned  between  the  counsel  on 
the  same  side,  at  their  discretion:  Provided,  always,  That  a  fair  opening 
of  the  case  shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

See  ante.  §  2079  of  Code. 

23. 

INTEREST. 
1.  In  cases  where  a  writ  of  error  is  prosecuted  to  this  court,  and  the 
.judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and"  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
State  where  such  judgment  is  rendered. 
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2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  10  per  cent.,  in  ad- 
dition to  interest,  shall  be  awarded  Upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  eases  in  equity,  unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed  if 
specially  directed  by  the  court. 

See  ante,  §  2124  of  Code. 

24. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be 
allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by 
the  parties. 

See  ante,  §  1843  of  Code. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

See  ante,  §  1844  of  Code. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs  shall 
be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise  ordered 
by  the  court.  The  cost  of  the  transcript  of  the  record  from  the  court 
below  shall  be  a  part  of  such  costs,  and  be  taxable  in  that  court  as  costs  in 
the  case. 

See  ante,  §  1845  of  Code. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the  United 
States  are  a  party;  but  in  such  cases  no  costsj  shall  be  allowed  in  this- 
court  for  or  against  the  United  States. 

See  ante,  §  1846  of  Code. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  issue  a  mandate,  or  other  proper  process,  in  the  nature 
of  a  procedendo,  to  the  court  below,  for  the  purpose  of  informing  such 
court  of  the  proceedings  in  this  court,  so  that  further  proceedings  may 
be  had  in  such  court  as  to  law  and  justice  may  appertain. 

See  ante,  §  2131  of  Code. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items, 
taxed  in  detail. 

See  ante,  §  1852  of  Code. 

7.  In  pursuance  of  the  Act  of  March  3,  1883,  authorizing  and  empowering 
this  court  to  prepare  a  table  of  fees  to  be  charged  by  the  clerk  of  this 
court,  the  following  table  is  adopted: 

For  docketing  a  case  and  filing  and  indorsing  the  transcript  of  the  record, 
five  dollars. 
For  entering  an  appearance,  twenty-five  cents. 
For  entering  a  continuance,  twenty-five  cents. 
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For  filing  a  motion,  order,  or  other  paper,  twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record  or  other 
paper,  twenty  cents  per  folio  of  each  one  hundred  words. 

For  transferring  each  case  to  a  subsequent  docket  and  indexing  the 
same,  one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  money  in  pursuance  of  any  statute 
or  order  of  court,  two  per  cent,  on  the  amount  so  received,  kept,  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  ten  dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the  printer,  indexing 
the  same,  supervising  the  printing  and  distributing  the  printed  copies  to 
the  justices,  the  reporter,  the  law  library,  and  the  parties  or  their  counsel, 
fifteen  cents  per  folio. 

For  making  a  manuscript  copy  of  the  record,  when  required  under  Rule 
10,  twenty  cents  per  folio,  but  nothing  in  addition  for  supervising  the 
printing. 

For  issuing  a  writ  of  error  and  accompanying  papers,  five  dollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 

For  every  copy  of  any  opinion  of  the  court  or  any  justice  thereof,  certi- 
fied under  seal,  one  dollar  for  every  printed  page,  but  not  to  exceed  five 
dollars  in  the  whole  for  any  copy. 

See  ante,  §  708  of  Code. 

25. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the  de- 
livery thereof,  be  handed  to  the  clerk  to  be  recorded.  And  it  shall  be  the 
duty  of  the  clerk  to  cause  the  same  to  be  forthwith  recorded,  and  to  de- 
liver a  copy  to  the  reporter  as  soon  as  the  same  shall  be  recorded. 

See  ante,  §  2105  of  Code. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this 
court  for  preservation. 

See  ante,  §  2106  of  Code. 

3.  Opinions  printed  under  the  supervision  of  the  justice  delivering  the 
same  need  not  be  copied  by  the  clerk  into  a  book  of  records;  but  at  the 
end  of  each  term  the  clerk  shall  cause  such  printed  opinions  to  be  bound  in 
a  substantial  manner  into  one  or  more  volumes,  and  when  so  bound  they 
shall  be  deemed  to  have  been  recorded  within  the  meaning  of  this  rule. 

See  ante,  §  2107  of  Code. 

26. 

CALL  AND  ORDER  OF  THE  DOCKET. 
1.  The  court,  on  the  second  day  in  each  term,  will  commence  calling  the 
cases  for  argument  in  the  order  in  which  they  stand  on  the  docket,  and 
proceed  from  day  to  day  during  the  term  in  the  same  order  (except  as 
hereinafter  provided) ;  and  if  the  parties,  or  either  of  them,  shall  be  ready 
when  the  case  is  called,  the  same  will  be  heard:  and  if  neither  party  shall 
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be  ready  to  proceed  in  the  argument,  the  ease  shall  go  down  to  the  foot  of 
the  docket,  unless  some  good  and  satisfactory  reason  to  the  contrary  shall 
be  shown  to  the  court. 
See  ante,  §  2044  of  Code. 

2.  Ten  cases  only  shall  be  considered  as  liable  to  be  called  on  each  day 
during  the  term.  But  on  the  coming  in  of  the  court  on  each  day  the  entire- 
number  of  such  ten  cases  will  be  called,  with  a  view  to  the  disposition  of 
such  of  them  as  are  not  to  be  argued. 

See  ante,  §  2045  of  Code. 

3.  Criminal  cases  may  be  advanced  by  leave  of  the  court  on  motion  of 
either  party. 

See  ante,  §  2046  of  Code. 

4.  Cases  once  adjudicated  by  this  court  upon  the  merits,  and  again 
brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by  leave  of  the- 
court  on  motion  of  either  party. 

See  ante,  §  2047  of  Code. 

5.  Revenue  and  other  cases  in  which  the  United  States  are  concerned,, 
which  also  involve  or  affect  some  matter  of  general  public  interest,  may 
also  by  leave  of  the  court  be  advanced  on  motion  of  the  Attorney-General. 

See  ante,  §  2048  of  Code. 

6.  All  motions  to  advance  cases  must  be  printed,  and  must  contain  a* 
brief  statement  of  the  matter  involved,  with  the  reasons  for  the  appli- 
cation. 

See  ante,  §  2049  of  Code. 

7.  No  other  case  will  be  taken  up  out  of  the  order  on  the  docket,  or  be- 
set down  for  any  particular  day,  except  under  special  and  peculiar  circum- 
stances to  be  shown  to  the  court.  Every  case  which  shall  have  been  called' 
in  its  order  and  passed  and  put  at  the  foot  of  the  docket  shall,  if  not  again 
reached  during  the  term  it  was  called,  he  continued  to  the  next  term  of 
the  court. 

See  ante,  §  2050  of  Code. 

8.  Two  or  more  cases,  involving  the  same  question,  may,  by  the  leave  of 
the  court,  be  heard  together,  but  they  must  be  argued  as  one  case. 

See  ante,  §  2051  of  Code. 

9.  If,  after  a  case  has  been  passed  under  circumstances  which  do  not 
place  it  at  the  foot  of  the  docket,  the  parties  shall  desire  to  have  it  heard, 
they  may  file  with  the  clerk  their  joint  request  to  that  effect,  and  the  case- 
shall  then  be  by  him  reinstated  for  call  ten  cases  after  that  under  argu- 
ment, or  next  to  be  called  at  the  end  of  the  day  the  request  is  filed.  If 
the  parties  will  not  unite  in  sucli  a  request,  either  may  move  to  take  up- 
the  case,  and  it  shall  then  be  assigned  to  such  place  upon  the  docket  as 
the  court  may  direct. 

See  ante,  §  2052  of  Code. 

10.  No  stipulation  to  pass  a  case  without  placing  it  at  the  foot  of  the- 
docket  will  be  recognized  as  binding  upon  the  court.  A  case  can  only  be- 
so  passed  upon  application  made  and  leave  granted  in  open  court. 

See  ante,  §  2053  of  Code. 
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27. 

ADJOURNMENT. 

The  court  will,  at  every  term,  announce  on  what  day  it  will  adjourn  at. 
least  ten  days  before  the  time  which  shall  be  fixed  upon,  and  the  court  will 
take  up  no  case  for  argument,  nor  receive  any  case  upon  printed  briefs, 
within  three  days  next  before  the  day  fixed  upon  for  adjournment. 

See  ante,  §  2094  of  Code. 

28. 
DISMISSING  CASES  IN  VACATION. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall  in  vacation,  by  their 
attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing 
directing  the  case  to  be  dismissed,  and  specifying  the  terms  on  which  it 
is  to  be  dismissed  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may 
be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed, 
and  to  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed;, 
but  no  mandate  or  other  process  shall  issue  without  an  order  of  the  court. 

See  ante,  §  2109  of  Code. 

29. 
SUPERSEDEAS. 

Supersedeas  bonds  in  the  circuit  courts  must  be  taken,  with  good  and" 
sufficient  security,  that  the  plaintiff  in  error  or  appellant  shall  prosecute- 
his  writ  or  appeal  to  effect,  and  answer  all  damages  and  costs  if  he  failed 
to  make  his  plea  good.  Such  indemnity,  where  the  judgment  or  decree  is 
for  the  recovery  of  money  not  otherwise  secured,  must  be  for  the  whole 
amount  of  the  judgment  or  decree,  including  just  damages  for  delay,  and 
costs  and  interest  on  the  appeal;  but  in  all  suits  where  the  property  in. 
controversy  necessarily  follows  the  event  of  the  suit,  as  in  real  actions, 
replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the  custody 
of  the  marshal  under  admiralty  process,  as  in  case  of  capture  or  seizure, 
or  where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof,  is  in  the- 
custody  or  control  of  the  court,  indemnity  in  all  such  cases  is  only  required 
in  an  amount  sufficient  to  secure  the  sum  recovered  for  the  use  and  deten- 
tion of  the  property,  and  the  costs  of  the  suit,  and  just  damages  for  delay,. 
and  costs  and  interest  on  the  appeal. 

See  ante,  §  2014  of  Code. 

30. 

REHEARING. 
A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the 
term  at  which  judgment  is  entered,  unless  by  special  leave  granted  during 
the  term;  and  must  be  printed  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  certificate  of  counsel ;  and  will  not  be  granted,  or  per- 
mitted to  be  argued,  unless  *  justice  who  concurred  in  the  judgment  desires 
it,  and  a  majority  of  the  court  so  determines. 
See  ante,  §  2129  of  Code. 

31. 
FORM  OF  PRINTED  RECORDS  AND  BRIEFS. 
All  records,  arguments,  and  briefs,  printed  for  the  use  of  the  court,  must 
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be  in  such  form  and  size  that  they  can  be  conveniently  bound  together,  so 
as  to  make  an  ordinary  octavo  volume;  and,  as  well  as  all  quotations  con- 
tained therein,  and  the  covers  thereof,  must  be  printed  in  clear  type  (never 
smaller  than  small  pica)  and  on  unglazed  paper. 
See  ante,  §  1984  of  Code. 

32. 

WRITS  OF  ERROR  AND  APPEALS  UNDER  THE  ACT  OF  FEBRUARY 

25,  1889,  CHAPTER  236,  OR  UNDER  SECTION  5  OF  THE  ACT  OF 

MARCH  3,  1891,  CHAPTER  517. 

Cases  brought  to  this  court  by  writ  of  error  or  appeal,  under  the  act 
of  February  25,  1889,  chapter  236,  or  under  section  5  of  the  act  of  March  3, 
1891,  chapter  517,  where  the  only  question  in  issue  is  the  question  of  the 
jurisdiction  of  the  court  below,  will  be  advanced  on  motion,  and  heard 
under  the  rules  prescribed  by  rule  6,  in  regard  to  motions  to  dismiss  writs 
of  error  and  appeals. 

See  ante,  §  2054  of  Code. 

33. 
MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIALS. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court,  on 
writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of 
this  court  at  least  one  month  before  the  case  is  heard  or  submitted. 

See  ante,  §  2036  of  Code. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  custody 
of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  »  case, 
must  be  taken  away  by  the  parties  within  one  month  after  the  case  is  de- 
cided. When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to 
notify  the  counsel  in  the  case  by  mail  or  otherwise,  of  the  requirements 
of  this  rule;  and  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such  other  dis- 
position of  them  as  to  him  may  seem  best. 

See  ante,  §  2038  of  Code. 

34. 
CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
clining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

See  ante,  §  1686  of  Code. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  enlarged 
upon  recognizance  as  hereinafter  provided. 

See  ante,  §  1687  of  Code. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
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for  the  appearance  to  answer  the  judgment  of  the  appellate  court,  except 
where,  for  special  reasons,  sureties  ought  not  to  be  required. 
See  ante,  §  1688  of  Code. 

35. 
ASSIGNMENT  OF  ERRORS. 

1.  Where  an  appeal  or  a  writ  of  error  is  taken  from  a  district  court  or  a 
circuit  court  direct  to  this  court,  under  section  5  of  the  act  entitled  "An 
act  to  establish  circuit  courts  of  appeals  and  to  define  and  regulate  in 
certain  cases  the  jurisdiction  of  the  courts  of  the  United  States,  and  for 
other  purposes,''  approved  March  3,  1891,  the  plaintiff  in  error  or  appellant 
shall  file  with  the  clerk  of  the  court  below,  with  his  petition  for  the  writ 
of  error  or  appeal,  an  assignment  of  errors,  which  shall  set  out  separately 
and  particularly  each  error  asserted*  and  intended  to  be  urged.  No  writ  of 
error  or  appeal  shall  be  allowed  until  such  assignment  of  errors  shall  have 
been  filed.  When  the  error  alleged  is  to  the  admission  or  to  the  rejection 
of  evidence,  the  assignment  of  errors  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the  charge  of 
the  court,  the  assignment  of  errors  shall  set  out  the  part  referred  to 
totidem  verbis,  whether  it  be  in  instructions  given  or  in  instructions  re- 
fused. Such  assignment  of  errors  shall  form  part  of  the  transcript  of  the 
record,  and  be  printed  with  it.  When  this  is  not  done  counsel  will  not  be 
heard,  except  at  the  request  of  the  court;  and  errors  not  assigned  according 
to  this  rule  will  be  disregarded,  but  the  court,  at  its  option,  may  notice  a 
plain  error  not  assigned. 

See  ante,  §  1930  of  Code. 

2.  The  plaintiff  in  error  or  appellant  shall  cause  the  record  to  be  printed, 
according  to  the  provisions  of  sections  2,  3,  4,  5,  6,  and  9,  of  Rule  10. 

See  ante,  §  1992  of  Code. 

36. 

APPEALS  AND  WRITS  OF  ERROR. 

1.  An  appeal  or  a  writ  of  error  from  a.  circuit  court  or  a  district  court 
direct  to  this  court,  in  the  cases  provided  for  in  sections  5  and  6  of  the 
act  entitled  "An  act  to  establish  circuit  courts  of  appeals,  and  to  define  and 
regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes,"  approved  March  3,  1891,  may  be  allowed,  in 
term  time  or  in  vacation,  by  any  justice  of  this  court,  or  by  any  circuit 
judge  within  his  circuit,  or  by  any  district  judge  within  his  district,  and  the 
proper  security  be  taken  and  the  citation  signed  by  him,  and  he  may  also 
grant  a  supersedeas  and  stay  of  execution,  or  of  proceedings,  pending  such 
•writ  of  error  or  appeal. 

See  ante,  §§  1924,  2013  of  Code. 

2.  Where  such  writ  of  error  is  allowed  in  the  case  of  a  conviction  of  an 
infamous  crime,  or  in  any  other  criminal  case  in  which  it  will  lie  under 
said  sections  5  and  6,  the  circuit  court  or  district  court,  or  any  justice  or 
judge  thereof,  shall  have  power,  after  the  citation  is  served,  to  admit  the 
accused  to  bail  in  such  amount  as  may  he  fixed. 

See  ante,  §  1547  of  Code. 
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37. 

CASES  FROM  CIRCUIT  COURT  OF  APPEALS. 

1.  Where,  under  section  6  of  the  said  act,  a  circuit  court  of  appeals 
shall  certify  to  this  court  a  question  or  proposition  of  law,  concerning 
which  it  desires  the  instruction  of  this  court  for  its  proper  decision,  the 
certificate  shall  contain  a  proper  statement  of  the  facts  on  which  such 
question  or  proposition  of  law  arises. 

See  ante,  §  1962%  of  Code. 

2.  If  application  is  thereupon  made  to  this  court  that  the  whole  record 
and  cause  may  be  sent  up  to  it  for  its  consideration,  the  party  making 
such  application  shall,  as  a  part  thereof,  furnish  this  court  with  a  certified 
copy  of  the  whole  of  said  record. 

See  ante,  §  1962%  of  Code. 

3.  Where  application  is  made  to  this  court  under  section  6  of  the  said 
act  to  require  a  case  to  be  certified  to  it  for  its  review  and  determination, 
a  certified  copy  of  the  entire  record  of  the  case  in  the  circuit  court  of 
appeals  shall  be  furnished  to  this  court  by  the  applicant,  as  part  of  the 
application. 

See  ante,  §  1962  of  Code. 

38. 

INTEREST,  COSTS,  AND  FEES. 

The  provisions  of  Rules  23  and  24  of  this  court,  in  regard  to  interest  and 

costs  and  fees,  shall  apply  to  writs  of  error  and  appeals  and  reviews  under 

the  provisions  of  sections  5  and  6  of  the  said  act.  ? 

See  ante,  §§  708,  1847,  2128  of  Code. 

39. 
MANDATES. 
Mandates  shall  issue  as  of  course  after  the  expiration  of  thirty  days  from 
the  day  the  judgment  or  decree  is  entered,  unless  the  time  is  enlarged  by 
order  of  the  court,  or  of  a  justice  thereof  when  the  court  is  not  in  session, 
but  during  the  term. 
See  ante,  §  2132  of  Code. 


ORDER  IN  REFERENCE  TO  APPEALS  FROM  THE  COURT  OF  CLAIMS. 

Regulations  Prescribed  by  the  Supreme  Court  of  the  United  States  Under 
Which  Appeals  May  Be  Taken  From  the  Court  of  Claims  to  Said  Su- 
preme Court. 

RTJI>B  1. 

RECORD. 

In  all  cases  hereafter  decided  in  the  Court  of  Claims  in  which,  by  the  act 
of  Congress,  such  appeals  are  allowable,  they  shall  be  heard  in  the  Supreme 
Court  upon  the  following  record,  and  none  other: 

1.  A  transcript  of  the  pleadings  in  the  case,  of  the  final  judgment  or  de- 
cree of  the  court,  and  of  such  interlocutory  orders,  rulings,  judgments,  and 
decrees  as  may  be  necessary  to  a  proper  review  of  the  case. 
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2.  A  finding  by  the  Court  of  Claims  of  the  facts  in  the  case  established 
by  the  evidence  in  the  nature  of  a  special  verdict,  but  not  the  evidence 
establishing  them;  and  a  separate  statement  of  the  conclusions  of  law 
upon  said  facts,  upon  which  the  court  founds  its  judgment  or  decree.  The 
finding  of  facts  and  conclusions  of  law  to  be  certified  to  this  court  as  a 
part  of  the  record. 

See  ante,  §  1960  of  Code. 

RULE    2. 
CASES  HERETOFORE  DECIDED. 

In  all  cases  in  which  judgments  or  decrees  have  heretofore  been  rendered, 
where  either  party  is  by  law  entitled  to  an  appeal,  the  party  desiring  it 
shall  make  application  to  the  Court  of  Claims  by  petition  for  the  allowance 
of  such  appeal.  Said  petition  shall  Contain  a  distinct  specification  of  the 
errors  alleged  to  have  been  committed  by  said  court  in  its  rulings,  judg- 
ment, or  decree  in  the  case.  The  court  shall,  if  the  specification  of  the 
alleged  error  be  correctly  and  accurately  stated,  certify  the  same,  or  may 
certify  suth  alterations  and  modifications  of  the  points  decided  and  alleged 
for  error  as,  in  the  judgment  of  said  court,  shall  distinctly,  fully,  and 
fairly  present  the  points  decided  by  the  court.  This,  with  the  transcript 
mentioned  in  Rule  1  (except  the  statement  of  facts  and  law  therein  men- 
tioned), shall  constitute  the  record  on  which  those  cases  shall  be  heard 
in  the  Supreme  Court. 

rule:  3. 
ALLOWANCE  AND  TIME  THEREFOR. 

In  all  cases  an  order  of  allowance  of  appeal  by  the  Court  of  Claims,  or 
the  chief-justice  thereof  in  vacation,  is  essential,  and  the  limitation  of  time 
for  granting  such  appeal  shall  cease  to  run  from  the  time  an  application  is 
made  for  the  allowance  of  appeal. 

See  ante,  §  1907  of  Code. 

RULE   4. 

FINDINGS  AND  CONCLUSIONS. 
In  all  cases  in  which  either  party  is  entitled  to  appeal  to  the  Supreme 
Court,  the  Court  of  Claims  shall  make  and  file  their  findings  of  facts,  and 
their  conclusions  of  law  therein,  in  open  court,  before  or  at  the  time  they 
enter  their  judgment  in  the  case. 
See  ante,  §  1938  of  Code. 

RULE  5. 

REQUESTS  FOR  FINDINGS. 

In  every  such  case,  each  party,  at  such  time  before  trial  and  in  such  form 
as  the  court  may  prescribe,  shall  submit  to  it  a,  request  to  find  all  the 
facts  which  the  party  considers  proven  and  deems  material  to  the  due 
presentation  of  the  case  in  the  finding  of  facts. 

See  ante,  §  1939  of  Code. 

OCTOBER  TERM,  1882. 
Ordered,  That  Rule  1,  in  reference  to  appeals  from  the  Court  of  Claims, 
be,  and  the  same  is  hereby,  made  applicable  to  appeals  in  all  cases  hereto- 
fore or  hereafter  decided  by  that  court  under  the  jurisdiction  conferred  by 

1779 


App.   I.,  A.  SUPREME   COURT   RULES.  [Code  Fed. 

the  act  of  June  16,  1880,  u.  243,  "to  provide  for  the  settlement  of  all  out- 
standing claims  against  the  District  of  Columbia,  and  conferring  jurisdic- 
tion on  the  Court  of  Claims  to  hear  the  same,  and  for  other  purposes." 

(1)  Rule  8,  section  2,  of  the  Supreme  Court  requires  the  clerk  to  annex  to 
and  transmit  with  the  record  a  copy  of  the  opinion  or  opinions  filed  in  the 
case. 

(2)  The  following  extract  from  the  opinion  of  the  Supreme  Court  in  the 
case  of  Burr  v.  The  DesMoines  Railroad  and  Navigation  Co.,  1  Wall.,  p. 
102,  will  explain  what  is  necessary  to  be  set  out  in  the  findings: 

"The  statement  of  facts  on  which  this  court  will  inquire  if  there  is  or 
is  not  error  in  the  application  of  the  law  to  them  is  a  statement  of  the 
ultimate  facts  or  propositions  which  the  evidence  is  intended  to  establish, 
and  not  the  evidence  on  which  those  ultimate  facts  are  supposed  to  rest. 
The  statement  must  be  sufficient  in  itself,  without  inferences  or  com- 
parisons, or  balancing  of  testimony,  or  weighing  evidence,  to  justify  the 
application  of  the  legal  principles  which  must  determine  the  case.  It  must 
leave  none  of  the  functions  of  a  jury  to  be  discharged  by  this  court,  but 
must  have  all  the  sufficiency,  fullness,  and  perspicuitj-  of  a  special  verdict. 
If  it  requires  of  the  court  to  weigh  conflicting  testimony,  or  to  balance 
admitted  facts,  and  deduce  from  these  the  proposition  of  fact  on  which 
alone  a  legal  conclusion  can  rest,  then  it  is  not  such  a  statement  as  this 
court  can  act  upon." 

(3)  Rule  8,  section  5,  and  Rule  9,  section  1,  require  that  the  record  on 
appeal  in  cases  from  all  courts  must  be  filed  with  the  clerk  of  the  Supreme 
Court  and  the  case  docketed  within  thirty  days  from  the  allowance  of  the 
appeal. 

Rule  20,  section  1,  permits  submission  of  appeals  from  the  Court  of 
Claims  on  printed  briefs  without  oral  arguments,  by  consent  of  both 
parties,  within  the  first  ninety  days  of  the  term,  and  thereafter  within 
thirty  days  after  docketing,  but  not  later  than  April  1.  Twenty-five  copies 
of  the  arguments,  signed  by  attorneys  or  counsellors  of  the  Supreme  Court, 
must  first  be  filed. 

INSTRUCTIONS   BY   CLERK    OF    SUPREME    COURT    AS    TO   APPLI- 
CATIONS FOR  WRITS  OF  CERTIORARI  UNDER  ACT   OF  MARCH 
3,  1891. 
The  following  are  the  requirements  on  applications  for  writs  of  certiorari 

under  the  act  of  March  3,  1891: 

Petitions  are  docketed  in  this  court  as 

.  Petitioner,  vs. ,  Respondent. 

Before  the  petition  will  be  docketed  there  must  be  furnished  this  office: 

1.  An  original  petition,  with  written  signature  of  counsel. 

2.  A  certified  copy  of  the  transcript  of  the  record,  including  all  proceed- 
ings in  the  Circuit  Court  of  Appeals. 

3.  An  appearance  of  counsel  for  petitioner,  signed  by  a  member  of  the 
bar  of  this  court. 

4.  A  deposit  of  $25  on  account  of  costs. 
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Before  submission  of  the  petition  there  must  be  furnished: 

1.  Proof  of  service  of  notice  of  date  fixed  for  submission  and  of  copies 
of  petition  and  brief  upon  counsel  for  the  respondent.  About  two  weeks' 
notice  should  be  given. 

2.  Twenfcy-five  printed  copies  of  the  petition. 

3.  Twenty -five  printed  copies  of  brief  in  support  of  petition,  if  any  such 
brief  is  to  be  filed. 

4.  At  lease  nine  uncertified  copies  of  record,  which  must  contain  all  the 
proceedings  in  the  Circuit  Court  of  Appeals.  These  copies  may  be  made 
up  by  using  copies  of  the  record  as  printed  for  the  Circuit  Court  of  Appeals 
and  adding  thereto  printed  copies  of  the  proceedings  in  that  court.  If 
a  sufficient  number  of  records  thus  made  up  can  not  be  obtained,  making 
it  necessary  to  reprint  the  record  for  use  on  the  hearing  of  the  petition, 
fifty  copies  must  be  printed  under  my  supervision,  in  order  that,  should  the 
petition  be  granted,  there  may  be  a  sufficient  number  for  use  on  the  final 
hearing. 

Monday  being  motion  day,  some  Monday  must  be  fixed  upon  for  the  sub- 
mission of  the  petition.  No  oral  argument  is  permitted  on  such  petitions, 
but  they  must  be  called  up  and  submitted  in  open  court  by  counsel  for 
petitioner,  or  by  some  attorney  in  his  behalf. 

All  papers  in  the  case  must  be  filed  not  later  than  the  Saturday  pre- 
ceding the  Monday  fixed  for  the  submission  of  the  petition. 

JAMES  M.  McKENNEY, 
Clerk  of  the  Supreme  Court  of  United  States. 
See  ante,  §  1922  of  Code. 
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INDEX  TO  RULES  OF,  THE  SUPREME  COURT. 

Rule  Sec 

Adjournment    27  — 

Admiralty,  record  in  , 8  6 

Appearance  of  counsel   9  3 

for  plaintiff,  no  16  — 

defendant,   no    17  — 

either  party,  no   18  — 

Appeals  in  cases  involving  jurisdiction  of  circuit  court 32  — 

under  act  of  March  3,  1891   36  — 

Argument,  oral   22  — 

order  of   22  1 

time  allowed  for  22  3 

on  motions   6  2 

printed     20  — 

submission  on   20  1 

not  received  after  submission  20  4 

Assignment  of  errors   21  2,4 

under  act  of  March  3,  1891   35  I 

Attachment  for  clerk's  fees   10  8 

Attorneys,  admission  of 2  1 

oath  of 2  2 

Bail,  when  and  how  granted  36  2 

Bill  of  exceptions  4  — 

Briefs    21  — 

contents  of  21  2 

time  for  filing  by  plaintiff  in  error  or  appellant 21  1 

defendant  in  error  or  appellee 21  3 

form  of  printed 21  — 

not  received  after  argument  20  4 

Cases  involving  same  question  may  be  heard  together 26  8 

passed,  how  restored  to  call  26  9 

dismissal  of,  in  vacation 28  — 

■Certiorari     14  — 

Circuit  courts  of  appeals,  cases  from,  etc 36  and  37  — 

Citation,  service  of 8  5 

Clerk 1  — 

Clerk's  fees,  table  of  24  7 

attachment  for   10  8 

Conference-room  library  7  3 

Costs  of  printing  record  10  2, 6, 7 

how  taxed , . . .  24  — 

none  recoverable  in  cases  where  United  States  is  party 24  4 
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Counsel,  admission  of  R2le   Se°i 

appearance  of 9  3 

no  appearance  of jg        , 

Counsel,  two  only  to  be  heard  on  argument 22  2 

time  allowed  for  argument  22  3 

motions    g  2 

Custody  of  prisoners  on  habeas  corpus 34        

Damages  for  delay  23  2 

Defendant,  no  appearance  of 17        

Death  of  a  party 15        

defendant  in  error  or  appellee  after  judgment  in  lower  court .  15  3 

Dismissal  in  vacation  28        

Docketing  cases  *. 9        

by  plaintiff  in  error  or  appellant  9  1 

defendant  in  error  or  appellee 9  2 

Docket,  call  of  26        

day-call    26  2 

Errors,  assignment  of  21  4 

specification  of 21  2 

Evidence,  new,  how  taken  12  1 

in  admiralty  12  2 

in  the  record,  objections  to  13        

Exceptions,  bill  of 4        

Exhibits  of  material   33        , 

Fees,  table  of  clerk's  24  7 

attachment  for   10  8 

security  for    10  1 

Habeas  corpus,  custody  of  prisoners  on 34        

Interest    23  — 

in  admiralty  , 23  4 

in  equity   23  3 

at  law   23  1 

under  act  of  March  3,  1891  38  — 

Jurisdiction — cases  involving  circuit  court  32  — 

Law  library   7  — 

mode  of  obtaining  books  from,  by  counsel 7  1 

clerk  to  deposit  records  in  7  2 

of  conference-room 7  3 

Mandates     39  — 

Mandate  in  case  dismissed 24  5 

in  vacation 28  — 

Motions    6  — 

to  be  in  writing  6  1 

notice  of   6  3, 4 

time  allowed  for  argument 6  2 

to  affirm    6  5 

to  dismiss  ±. 6  4 
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Rule  Sec. 

notice  and  service  of  briefs  6  4 

submission  of 6  4 

to  advance  26  6 

cases  once  adjudicated   26  4 

criminal  cases   26  3 

revenue  cases 26  5 

cases  involving  jurisdiction  of  circuit  court 32  — 

Motion-day   6  6 

Opinions  of  the  Supreme  Court 25  — 

court  below  to  be  annexed  to  record 8  2' 

Original  papers  not  to  be  taken  from  court-room  or  clerk's  office  1  2 

from  court  below  8  4 

Parties,  death  of 15  — 

Plaintiff,  no  appearance  of  . 16  — 

Practice   3  — 

Process,  form  of  5  1 

service  of 5  2,  3 

Record    8  — 

return  of  8  1 

to  contain  all  necessary  papers  in  full  8  3 

opinion  of  court  below  8  2 

translations  of  papers  in  foreign  language 11  — 

printed  under  supervision  of  clerk 10  5 

printed  form  of   31  — 

printing  parts  of 10  9 

cost  of  10  2 

certiorari  for  diminution  of 14  — 

in  admiralty  cases   v . . . .  8  6 

in  cases  coming  up  under  act  of  March  3,  1891   37 

how  printed  35  2 

Rehearing    30  — 

Representatives  of  deceased  parties  appearing   15  1 

not  appearing   15  2 

Return  to  writ  of  error  8  — 

day    8  5 

Revenue  cases  advanced  on  motion 26  5 

Second  term,  neither  party  ready  for  trial  19  — 

Security  for  clerk's  fees  10  1 

Subpoena,  service  of  5  3 

Supersedeas    29  — 

Translations  11  — 

Writ  of  error,  return  to  8  — 

in  cases  involving  jurisdiction  of  circuit  courts  32  — 

under  act  of  March  3,  1891    36  — 

Order  in  reference  to  appeals  from  Court  of  Claims  

Equity  rules    

Admiralty  rules   
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B 

EULES  OF  PEACTICE 

FOR     THE 

COUETS   OF  EQUITY  OF  THE  UNITED  STATES. 


PRELIMINARY  REGULATIONS. 
l. 

The  circuit  courts,  as  courts  of  equity,  shall  be  deemed  always  open' 
for  the  purpose  of  filing  bills,  answers,  and  other  pleadings;  for  issuing 
and  returning  mesne  and  final  process  and  commissions;  and  for  making 
and  directing  all  interlocutory  motions,  orders,  rules,  and  other  proceedings, 
preparatory  to  hearing  of  all  causes  upon  their  merits. 

See  ante,  §  365  of  Code. 

2. 

The  clerk's  office  shall  be  open,  and  the  clerk  shall  be  in  attendance 
therein,  on  the  first  Monday  of  every  month,  for  the  purpose  of  receiving, 
entering,  entertaining,  and  disposing  of  all  motions,  rules,  orders,  and 
other  proceedings,  which  are  grantable  of  course  and  applied  for,  or  had. 
by  the  parties  or  their  solicitors,  in  all  causes  pending  in  equity,  in  pur- 
suance of  the  rules  hereby  prescribed. 

See  ante,  §  604  of  Code. 

3. 

Any  judge  of  the  circuit  court,  as  well  in  vacation  as  in  term,  may,  at. 
chambers,  or  on  the  rule-days  at  the  clerk's  office,  make  and  direct  all 
such  interlocutory  orders,  rules,  and  other  proceedings,  preparatory  to  the 
hearing  of  all  causes  upon  their  merits  in  the  same  manner  and  with  the 
same  effect  as  the  circuit  court  could  make  and  direct  the  same  in  term, 
reasonable  notice  of  the  application  therefor  being  first  given  to  the  ad- 
verse party,  or  his  solicitor,  to  appear  and  show  cause  to  the  contrary, 
at  the  next  rule-day  thereafter,  unless  some  other  time  is  assigned  by 
the  judge  for  the  hearing. 

See  note,  §  939  of  Code. 

4. 

All  motions,  rules,  orders,  and  other  proceedings,  made  and  directed  at 
chambers,  or  on  rule-days  at  the  clerk's  office,  whether  special  or  of  course,, 
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shall  be  entered  by  the  clerk  in  an  order-book,  to  be  kept  at  the 
clerk's  office,  on  the  day  when  they  are  made  and  directed;  which 
nook  shall  be  open  at  all  office  hours  to  the  free  inspection  of  the 
parties  in  any  suit  in  equity,  and  their  solicitors.  And,  except  in  cases 
where  personal  or  other  notice  is  specially  required  or  directed,  such  entry 
in  the  order-book  shall  be  deemed  sufficient  notice  to  the  parties  and  their 
solicitors,  without  further  service  thereof,  of  all  orders,  rules,  acts,  notices, 
and  other  proceedings  entered  in  such  order-book,  touching  any  and  all 
the  matters  in  the  suits  to  and  in  which  they  are  parties  and  solicitors. 
And  notice  to  the  solicitors  shall  be  deemed  notice  to  the  parties  for  whom 
they  appear  and  whom  they  represent,  in  all  cases  where  personal  notice 
on  the  parties  is  not  otherwise  specially  required.  Where  the  solicitors 
for  all  the  parties  in  a,  suit  reside  in  or  near  the  same  town  or  city,  the 
judges  of  the  circuit  court  may,  by  rule,  abridge  the  time  for  notice  of 
rules,  orders,  or  other  proceedings  not  requiring  personal  service  on  the 
parties,  in  their  discretion. 

See  ante,  §§  940,  941  of  Code. 

5. 

All  motions  and  applications  in  the  clerk's  office  for  the  issuing  of 
mesne  process  and  final  process  to  enforce  and  execute  decrees;  for  filling 
bills,  answers,  pleas,  demurrers,  and  other  pleadings;  for  making  amend- 
ments to  bills  and  answers;  for  taking  bills  pro  confesso;  for  filing  ex- 
ceptions; and  for  other  proceedings  in  the  clerk's  office  which  do  not,  by 
the  rules  hereinafter  prescribed,  require  any  allowance  or  order  of  the 
court  or  of  any  judge  thereof,  shall  be  deemed  motions  and  applications 
grantable  of  couorse  by  the  clerk  of  the  court.  But  the  same  may  be  sus- 
pended, or  altered,  or  rescinded  by  any  judge  of  the  court,  upon  special 
cause  shown. 

See  ante,  §  942  of  Code. 

6. 

All  motions  for  rules  or  orders  and  other  proceedings,  which  are  not 
grantable  of  course  or  without  notice,  shall,  unless  a  different  time  be 
assigned  by  a  judge  of  the  court,  be  made  on  a  rule-day,  and  entered 
in  the  order-book,  and  shall  be  heard  at  the  rule-day  next  after  that  on 
which  the  motion  is  made.  And  if  the  adverse  party,  or  his  solicitor,  shall 
not  then  appear,  or  shall  not  show  good  cause  against  the  same,  the  motion 
may  be  heard  by  any  judge  of  the  court  ex  parte,  and  granted,  as  if  not 
objected  to,  or  refused,  in  his  discretion. 

See  ante,  §  943  of  Code. 

PROCESS. 
7. 

The  process  of  subpoena  shall  constitute  the  proper  mesne  process  in 
all  suits  in  equity,  in  the  first  instance,  to  require  the  defendant  to  appear 
and  answer  the  exigency  of  the  bill;  and,  unless  otherwise  provided  in 
these  rules,  or  specially  ordered  by  the  circuit  court,  a  writ  of  attachment, 
and,  if  the  defendant  can  not  be  found,  a  writ  of  sequestration,  or  a  writ 
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of  assistance  to  enforce  a  delivery  of  possession,  as  the  case  may  re- 
quire, shall  be  the  proper  process  to  issue  for  the  purpose  of  compelling 
obedience  to  any  interlocutory  or  final  order  or  decree  of  the  court. 

See  ante,  §§  967,  1095  of  Code, 

8. 

Final  process  to  execute  any  decree  may,  if  the  decree  be  solely  for  the 
payment  of  money,  be  by  a  writ  of  execution,  in  the  form  used  in  the  cir- 
cuit court  in  suits  at  common  law  in  actions  of  assumpsit.  If  the  decree 
be  for  the  performance  of  any  specific  act,  as,  for  example,  for  the  execu- 
tion of  a  conveyance  of  land  or  the  delivering  up  of  deeds  or  other  docu- 
ments, the  decree  shall,  in  all  cases,  prescribe  the  time  within  which  the 
act  shall  be  done,  of  which  the  defendant  shall  be  bound,  without  further 
service,  to  take  notice;  and  upon  affidavit  of  the  plaintiff,  filed  in  the  clerk's 
office,  that  the  same  has  not  been  complied  with  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment  against  the  delinquent 
party,  from  which,  if  attached  thereon,  he  shall  not  be  discharged,  unless 
upon  »  full  compliance  with  the  decree  and  the  payment  of  all  costs,  or 
upon  a  special  order  of  the  court,  or  of  a  judge  thereof,  upon  motion  and 
affidavit,  enlarging  the  time  for  the  performance  thereof.  If  the  delin- 
quent party  cannot  be  found,  a  writ  of  sequestration  shall  issue  against 
his  estate  upon  the  return  of  non  est  inventus,  to  compel  obedience  to  the 
decree. 

See  ante,  §  1096  of  Code. 

9. 

When  any  decree  or  order  is  for  the  delivery  or  possession,  upon  proof 
made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree  or  order, 
the  party  prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance 
from  the  clerk  of  the  court. 

See  ante,  §  1097  of  Code. 

10. 

Every  person,  not  being  a  party  in  any  cause,  who  has  obtained  an  order, 
or  in  whose  favor  an  order  shall  have  been  made,  shall  be  enabled  to  en- 
force obedience  to  such  order  by  the  same  process  as  if  he  were  a  party 
to  the  cause;  and  every  person,  not  being  a  party  in  any  cause,  against 
whom  obedience  to  any  order  of  the  court  may  be  enforced,  shall  be  liable 
to  the  same  process  for  enforcing  obedience  to  such  orders  as  if  he  were 
-<t  party  in  the  cause. 

See  ante,   §   1098  of  Code. 

SERVICE  OF  PROCESS. 
ll. 

No  process  of  subpoena  shall  issue  from  the  clerk's  office  in  any  suit  in 
equity  until  the  bill  is  filed  in  the  office. 
See  ante,  §  969  of  Code. 

12. 
Whenever  a  bill  is  filed,  the  clerk  shall  issue  the  process  of  subpoena 
thereon,  as  of  course,  upon  the  application  of  the  plaintiff,  which  shall 
contain  the  Christian  names  as  well  as  the  surnames  of  the  parties,  and 
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shall  be  returnable  into  the  clerk's  office  the  next  rule  day,  or  the  next 
rule  day  but  one,  at  the  election  of  the  plaintiff,  occurring  after  twenty 
days  from  the  time  of  the  issuing  thereof.  At  the  bottom  of  the  sub- 
poena shall  be  placed  a  memorandum,  that  the  defendant  is  to  enter  his- 
appearance  in  the  suit  in  the  clerk's  office  on  or  before  the  day  at  which 
the  writ  is  returnable;  otherwise  the  bill  may  be  taken  pro  confesso. 
Where  there  are  more  than  one  defendant,  a  writ  of  subpoena  may,  at  the- 
election  of  the  plaintiff,  be  sued  out  separately  for  each  defendant,  ex- 
cept in  the  case  of  husband  and  wife  defendants,  or  a  joint  subpoena, 
against  all  the  defendants. 

See  ante,  §  970  of  Code. 

13. 

The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a  copy  thereof  by 
the  officer  serving  the  same  to  the  defendant  personally,  or  by  leaving  a 
copy  thereof  at  the  dwelling  house  or  usual  place  of  abode  of  each  de- 
fendant, with  some  adult  person  who  is  a  member  or  resident  in  the  family- 
See  ante,  §  971  of  Code. 

14. 

Whenever  any  subpoena  shall  be  returned  not  executed  as  to  any  defend- 
ant, the  plaintiff  shall  be  entitled  to  another  subpoena,  toties  quoties, 
against  such  defendant,  if  he  shall  require  it,  until  due  service  is  made. 

See  ante,  §  972  of  Code. 

15. 

The  service  of  all  process,  mesne  and  final  shall  be  by  the  marshal  of  the 
district,  or  his  deputy,  or  by  some  other  person  specially  appointed  by 
the  court  for  that  purpose,  and  not  otherwise.  In  the  latter  case,  the  per- 
son serving  the  process  shall  make  affidavit  thereof. 

See  ante,  §  973  of  Code. 

16. 

Upon  the  return  of  the  subpoena  as  served  and  executed  upon  any  de- 
fendant, the  clerk  shall  enter  the  suit  upon  his  docket  as  pending  in  the 
court,  and  shall  state  the  time  of  the  entry. 

See  ante,  §  974  of  Code. 

APPEARANCE. 

ir. 

The  appearance-day  of  the  defendant  shall  be  the  rule-day  to  which  the 

subpoena  is  made  returnable,  provided  he  has  been  served  with  the  process 

twenty  days  before  that  day;  otherwise  his  appearance-day  shall  be  the 

next  rule-day  succeeding  the  rule-day  when  the  process  is  returnable. 

The  appearance  of  the  defendant,  either  personally  or  by  his  solicitor, 
shall  be  entered  in  the  order-book  on  the  day  thereof  by  the  clerk. 
See  ante,  §  975  of  Code. 

BILLS  TAKEN  PRO  CONFESSO. 
18. 
It  shall  be  the  duty  of  the  defendant,  unless  the  time  shall  be  otherwise 
enlarged,  for  cause  shown,  by  a  judge  of  the  court,  upon  motion  for  that 
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purpose,  to  file  his  plea,  demurrer,  or  answer  to  the  bill,  in  the  clerk's 
office,  on  the  rule-day  next  succeeding  that  of  entering  his  appearance.  In 
default  thereof,  the  plaintiff  may,  at  his  election,  enter  an  order  (as  of 
course)  in  the  order-book,  that  the  bill  be  taken  pro  confesso;  and  there- 
upon the  cause  shall  be  proceeded  in  ex  parte,  and  the  matter  of  the  bill 
may  be  decreed  by  the  court  at  any  time  after  the  expiration  of  thirty 
days  from  and  after  the  entry  of  said  order,  if  the  same  can  be  done 
without  an  answer,  and  is  proper  to  be  decreed;  or  the  plaintiff,  if  he 
Tequires  any  discovery  or  answer  to  enable  him  to  obtain  a  proper  decree, 
shall  be  entitled  to  process  of  attachment  against  the  defendant  to  com- 
pel an  answer,  and  the  defendant  shall  not,  when  arrested  upon  such  process 
be  discharged  therefrom,  unless  upon  filing  his  answer,  or  otherwise  com- 
plying with  such  order  as  the  coujrt  or  a  judge  thereof  may  direct  as  to 
pleading  to  or  fully  answering  the  bill,  within  a  period  to  be  fixed  by 
the  court  or  judge,  and  undertaking  to  speed  the  cause. 

See  ante,  §  977  of  Code. 

19. 

When  the  bill  is  taken  pro  confesso  the  court  may  proceed  to  a  decree 
at  any  time  after  the  expiration  of  thirty  days  from  and  after  the  entry 
of  the  order  to  take  the  bill  pro  confesso,  and  such  decree  rendered  shall  be 
■deemed  absolute,  unless  the  court  shall,  at  the  same  term,  set  aside  the 
same,  or  enlarge  the  time  for  filing  the  answer,  upon  cause  shown  upon 
motion  and  affidavit  of  the  defendant.  And  no  such  motion  shall  be  granted, 
unless  upon  the  payment  of  the  cost  of  the  plaintiff  in  the  suit  up  to  that 
time,  or  such  part  thereof  as  the  court  shall  deem  reasonable,  and  unless 
the  defendant  shall  undertake  to  file  his  answer  within  such  time  as  the 
court  shall  direct,  and  submit  to  such  other  terms  as  the  court  shall  direct, 
for  the  purpose  of  speeding  the  cause. 

See  ante,  §  978  of  Code. 

FRAME  OF  BILLS 

20. 

Every  bill,  in  the  introductory  part  thereof,  shall  contain  the  names, 
places  of  abode,  and  citizenship  of  all  the  parties,  plaintiffs  and  defendants, 
"by  and  against  whom  the  bill  is  brought.  The  form,  in  substance,  shall  be 
as  follows:     "To  the  judges  of  the  circuit  court  of  the  United  States  for 

the  district  of  :   A.  B.,  of  .  and  »  citizen  of  the  State  of  . 

•brings  this  his  bill  against  C.  D.,  of ,  and  a  citizen  of  the  State  of , 

and  E.  F.,  of ,  and  a  citizen  of  the  State  of .    And  thereupon  your 

orator  complains  and  says  that,"  etc. 

See  ante,  §  944  of  Code. 

21. 

The  plaintiff,  in  his  bill,  shall  be  at  liberty  to  omit,  at  his  option,  the 
part  which  is  usually  called  the  common  confederacy  clause  of  the  bill, 
averring  a  confederacy  between  the  defendants  to  injure  or  defraud  the 
plaintiff;  also  what  is  commonly  called  the  charging  part  of  the  bill,  setting 
forth  the  matters  or  excuses  which  the  defendant  is  supposed  to  intend  to 
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set  up  by  way  of  defense  to  the  bill;  also  what  is  commonly  called  the: 
jurisdiction  clause  of  the  bill,  that  the  acts  complained  of  are  contrary 
to  equity,  and  that  the  defendant  is  without  any  remedy  at  law;  and  the 
bill  shall  not  be  demurrable  therefor.  And  the  plaintiff  may,  in  the 
narrative  or  stating  part  of  his  bill,  state  and  avoid,  by  counter-averments, 
at  his  option,  any  matter  or  thing  which  he  supposes  will  be  insisted  upon 
by  the  defendant  by  way  of  defense  or  excuse  to  the  case  made  by  the 
plaintiff  for  relief.  The  prayer  of  the  bill  shall  ask  the  special  relief  to 
which  the  plaintiff  supposes  himself  entitled,  and  also  shall  contain  a  prayer 
for  general  relief;  and  if  an  injunction,  or  a  writ  of  ne  exeat  regno,  or  any 
other  special  order,  pending  the  suit,  is  required,  it  shall  also  be.  specially 
asked  for. 

See  ante,  §  945,  946  of  Code. 

22. 

If  any  persons,  other  than  those  named  as  defendants  in  the  bill,  shall 
appear  to  be  necessary  or  proper  parties  thereto,  the  bill  shall  aver  the 
reason  why  they  are  not  made  parties,  by  showing  them  to  be  without  the 
jurisdiction  of  the  court,  or  that  they  cannot  be  joined  without  ousting  the 
jurisdiction  of  the  court  as  to  the  other  parties.  And  as  to  persons  who 
are  without  the  jurisdiction  and  may  properly  be  made  parties,  the  bill 
may  pray  that  process  may  issue  to  make  them  parties,  to  the  bill  if  they 
should  come  within  the  jurisdiction. 

See  ante,  §  947  of  Code. 

23. 

The  prayer  for  process  of  subpoena  in  the  bill  shall  contain  the  names 
of  all  the  defendants  named  in  the  introductory  part  of  the  bill,  and  if  any 
of  them  are  known  to  be  infants  under  age,  or  otherwise  under  guardianship; 
shall  state  the  fact,  so  that  the  court  may  take  order  thereon,  as  justice 
may  require  upon  the  return  of  the  process.  If  an  injunction,  or  a  writ 
of  ne  exeat  regno,  or  any  other  special  order,  pending  the  suit,  is  asked 
for  in  the  prayer  for  relief,  that  shall  be  sufficient,  without  repeating  the 
same  in  the  prayer  for  process. 

See  ante,  §  948  of  Code. 

24. 

Every  bill  shall  contain  the  signature  of  counsel  annexed  to  it,  which 
shall  be  considered  as  an  affirmation  on  his  part  that,  upon  the  instruc- 
tions given  to  him  and  the  case  laid  before  him,  there  is  good  ground  for 
the  suit,  in  the  manner  in  which  it' is  framed. 

See  ante,  §  949  of  Code. 

25. 

In  order  to  prevent  unnecessary  costs  and  expenses,  and  to  promote 
brevity,  succinctness,  and  directness  in  the  allegations  of  bills  and  answers, 
the  regular  taxable  costs  for  every  bill  and  answer  shall  in  no  case  excei'd 
the  sum  which  is  allowed  in  the  State  court  of  chancery  in  the  district, 
if  any  there  be;  but  if  there  be  none,  then  it  shall  not  exceed  the  sum  of 
three  dollars  for  every  bill  or  answer. 
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SCANDAL  AND  IMPERTINENCE  IN  BILLS. 

26. 

Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it  rea- 
sonably can  be,  and  shall  contain  no  unnecessary  recitals  of  deeds,  docu- 
ments, contracts,  or  other  instruments,  in  hsec  verba,  or  any  other  im- 
pertinent matter,  or  any  scandalous  matter  not  relevant  to  the  suit.  If 
it  does,  it  may,  on  exceptions,  be  referred  to  a  master,  by  any  judge  of 
the  court,  for  impertinence  or  scandal;  and  if  so  found  by  him,  the  matter 
shall  be  expunged  at  the  expense  of  the  plaintiff,  and  he  shall  pay  to  the 
deefndant  all  his  costs  in  the  suit  up  to  that  time,  unless  the  court  or  a 
judge  thereof  shall  otherwise  order.  If  the  master  shall  report  that  the 
bill  is  not  scandalous  or  impertinent,  the  plaintiff  shall  be  entitled  to  all 
costs  occasioned  by  the  reference.      % 

See  ante,  §  954  of  Code. 

27. 

No  order  shall  be  made  by  any  judge  for  referring  any  bill,  answer,  or 
pleading,  or  other  matter  or  proceeding,  depending  before  the  court,  for 
scandal  or  impertinence,  unless  exceptions  are  taken  in  writing  and  signed 
by  counsel,  describing  the  particular  passages  which  are  considered  to  be 
scandalous  or  impertinent;  nor  unless  the  exceptions  shall  be  filed  on  or 
before  the  next  rule-day  after  the  process  on  the  bill  shall  be  returnable, 
or  after  the  answer  or  pleading  is  filed.  And  such  order,  when  obtained, 
shall  be  considered  as  abandoned,  unless  the  party  obtaining  the  order 
shall  without  any  unnecessary  delay,  procure  the  master  to  examine  and 
report  for  the  same  on  or  before  the  next  succeeding  rule-day,  or  the 
master  shall  certify  that  further  time  is  necessary  for  him  to  complele 
the  examination. 

See  ante,  §  955  of  Code. 

AMENDMENT  OF  BILLS. 
28. 

The  plaintiff  shall  be  at  liberty,  as  a  matter  of  course,  and  without  pay- 
ment of  costs,  to  amend  his  bill,  in  any  matters  whatsoever,  before  any 
copy  has  been  taken  out  of  the  clerk's  office,  and  in  any  small  matters 
afterwards,  such  as  filing  blanks,  correcting  errors  of  dates,  misnomer  of 
parties,  misdescription  of  premises,  clerical  errors,  and  generally  in  matters 
of  form.  But  if  he  amend  in  a  material  point  (as  he  may  do  of  course) 
after  a  copy  has  been  so  taken,  before  any  answer  or  plea  or  demurrer  to 
the  bill,  he  shall  pay  to  the  defendant  the  costs  occasioned  thereby,  and 
shall,  without  delay,  furnish  him  a  fair  copy  thereof,  free  of  expense,  with 
suitable  references  to  the  places  where  the  same  are  to  be  inserted.  And 
if  the  amendments  are  numerous,  he  shall  furnish,  in  like  manner,  to  the 
defendant,  a  copy  of  the  whole  bill  as  amended;  and  if  there  be  more 
than  one  defendant,  a  copy  shall  be  furnished  to  each  defendant  affected 
thereby. 

See  ante,  §  956  of  Code. 
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29. 

After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before  replication, 
the  plaintiff  may,  upon  motion  or  petition,  without  notice,  obtain  an  order 
from  any  judge  of  the  court  to  amend  his  bill  on  or  before  the  next  suc- 
ceeding rule-day,  upon  payment  of  costs  or  without  payment  of  costs,  as 
the  court  or  a  judge  thereof  may  in  his  discretion  direct.  But  after 
replication  filed,  the  plaintiff  shall  not  be  permitted  to  withdraw  it  and 
to  amend  his  bill,  except  upon  a  special  order  of  a  judge  of  the  court,  upon 
motion  or  petition,  after  due  notice  to  the  other  party,  and  upon  proof 
by  affidavit  that  the  same  is  not  made  for  the  purpose  of  vexation  or 
•delay,  or  that  the  matter  of  the  proposed  amendment  is  material,  and 
could  not  with  reasonable  diligence  have  been  sooner  introduced  into  the 
bill,  and  upon  the  plaintiff's  submitting  to  such  other  terms  as  may  be 
imposed  by  the  judge  for  speeding  the  cause. 

See  ante,  §  957  of  Code. 

30. 

If  the  plaintiff  so  obtaining  any  order  to  amend  his  bill  after  answer, 
or  plea,  or  demurrer,  or  after  replication,  shall  not  file  his  amendments 
or  amended  bill,  as  the  case  may  require,  in  the  clerk's  office  on  or  before 
the  next  succeeding  rule-day,  he  shall  be  considered  to  have  abandoned  the 
same,  and  the  cause  shall  proceed  as  if  no  application  for  any  amendment 
bad  been  made. 

See  ante,  §  959  of  Code. 

DEMURRERS  AND  PLEAS. 
31. 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill,  unless  upon 
a  certificate  of  counsel,  that  in  his  opinion  it  is  well  founded  in  point  of 
law,  and  supported  by  the  affidavit  of  the  defendant;  that  it  is  not  inter- 
posed for  delay;  and,  if  a  plea,  that  it  is  true  in  point  of  fact. 

See  ante,  §  980  of  Code. 

32. 

The  defendant  may  at  any  time  before  the  bill  is  taken  for  confessed, 
or  afterward  with  the  leave  of  the  court,  demur  or  plead  to  the  whole 
"bill,  or  to  part  of  it,  and  he  may  demur  to  part,  plead  to  part,  and  answer 
as  to  the  residue;  but  in  every  ease  in  which  the  bill  specially  charges 
fraud  or  combination,  a  plea  to  such  part  must  be  accompanied  with  an 
answer  fortifying  the  plea  and  explicitly  denying  the  fraud  and  com- 
bination, and  the  facts  on  which  the  charge  is  founded. 

See  ante,  §  979  of  Code. 

33. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued,  or  he 
may  take  issue  on  the  plea.  If,  upon  an  issue,  the  fact  stated  in  the 
plea  be  determined  for  the  defendant,  they  shall  avail  him  as  far  as  in 
law  and  equity  they  ought  to  avail  him. 

See  ante,  §  981  of  Code. 
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»■*. 

If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled,  the  plaintiff 
shall  be  entitled  to  his  costs  in  the  cause  up  to  that  period  unless  the 
court  shall  be  satisfied  that  the  defendant  has  good  ground,  in  point  of  law 
or  fact,  to  interpose  the  same,  and  it  was  not  interposed  vexatiously  or  for 
delay.  And,  upon  the  overruling  of  any  plea  or  demurrer,  the  defendant 
shall  be  assigned  to  answer  the  bill,  or  so  much  thereof  as  is  covered  by 
the  plea  or  demurrer,  the  next  succeeding  rule-day,  or  at  such  other  period 
as,  consistently  with  justice  and  the  rights  of  the  defendant,  the  same 
can,  in  the  judgment  of  the  court,  be  reasonably  done;  in  default  whereof, 
the  bill  shall  be  taken  against  him  pro  confesso,  and  the  matter  thereof 
proceeded  in  and  decreed  accordingly. 

See  ante,  §  985  of  Code. 

If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed,  the  defend- 
ant shall  be  entitled  to  his  costs.  But  the  court  may,  in  its  discretion, 
upon  motion  of  the  plaintiff,  allow  him  to  amend  his  bill,  upon  such 
terms  as  it  shall  deem  reasonable. 

See  ante,  §  986  of  Code. 

36. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument, 
only  because  such  demurrer  or  plea  shall  not  cover  so  much  of  the  bill  as 
it  might  by  law  have  extended  to. 

See  ante,  §  983  of  Code. 

37. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument, 

only  because  the  answer  of  the  defendant  may  extend  to  some  part  of  th« 

same  matter  as  may  be  covered  by  such  demurrer  or  plea. 

See  ante,  §  984  of  Code. 

38. 

If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down  any  plea  oi 
demurrer  for  argument  on  the  rule-day  when  the  same  is  filed,  or  on 
the  next  succeeding  rule-day,  he  shall  be  deemed  to  admit  the  truth  and 
sufficiency  thereof,  and  his  bill  shall  be  dismissed  as  of  course,  unless  a 
judge  of  the  court  shall  allow  him  further  time  for  that  purpose. 

See  ante,  §  982  of  Code. 

ANSWERS. 
39. 

The  rule,  that  if  a  defendant  submits  to  answers  he  shall  answer  fully  t(, 
all  the  matters  of  the  bill,  shall  no  longer  apply  in  cases  where  he  might 
by  plea  protect  himself  from  such  answer  and  discovery.  And  the  de- 
fendant shall  be  entitled  in  all  cases  by  answer  to  insist  upon  all  matters 
of  defense  (not  being  matters  of  abatement,  or  to  the  character  of  the 
parties,  or  matters  of  form)  in  bar  of  or  to  the  merits  of  the  bill,  of  which 
he  may  be  entitled  to  avail  himself  by  a  plea  in  bar;  and  in  such  answer 
he  shall  not  be  compellable  to  answer  any    other    matters  that  he  would 
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be  compellable  to  answer  and  discover  upon  filing  a  plea  in  bar  and 
an  answer  in  support  of  such  plea,  touching  the  matters  set  forth 
in  the  bill  to  avoid  or  repel  the  bar  or  defense.  Thus,  for  example, 
a.  bona  fide  purchaser,  for  a  valuable  consideration  without  notice,  may 
set  up  that  defense  by  way  of  answer  instead  of  plea,  and  shall  be  entitled 
to  the  same  protection,  and  shall  not  be  compellable  to  make  any  fur- 
ther answer  or  discovery  of  his  title  than  he  would  be  in  any  answer  in 
support  of  such  plea. 

See  ante,  §  996  of  Code. 

40. 

A  defendant  shall  not  be  bound  to  answer  any  statement  or  charge  in 
the  bill,  unless  specially  and  particularly  interrogated  therto;  and  a  de- 
fendant shall  not  be  bound  to  answer  any  interrogatory  in  the  bill,  except 
those  interrogatories  which  such  defendant  is  required  to  answer;  and 
where  a  defendant  shall  answer  any  statement  or  charge  in  the  bill  to 
which  he  is  not  interrogated,  only  by  stating  his  ignorance  of  the  mattei 
so  stated  or  charged,  such  answer  shall  be  deemed  impertinent. 

DECEMBER   TERM,   1850. 

Ordered,  That  the  fortieth  rule,  heretofore  adopted  and  promulgated  by 
this  court  as  one  of  the  rules  of  practice  in  suits  in  equity  in  the  circuit 
courts,  be,  and  the  same  is  hereby,  repealed  and  annulled.  And  it  shall 
not  hereafter  be  necessary  to  interrogate  a  defendant  specially  and  par- 
ticularly upon  any  statement  in  the  bill,  unless  the  complainant  desires 
to  do  so,  to  obtain  a  discovery. 

See  ante,  §§  998,  999  of  Code. 

41. 

The  interrogatories  contained  in  the  interrogating  part  of  the  bill  shall 
be  divided  as  conveniently  as  may  be  from  each  other  and  numbered  con- 
secutively 1,  2,  S,  etc.;  and  the  interrogatories  which  each  defendant  is 
required  to  answer  shall  be  specified  in  a  note  at  the  foot  of  the  bill,  in 
the  form  or  to  the  effect  following,  that  is  to  say:  "The  defendant  (A.  B.) 
is  required  to  answer  the  interrogatories  numbered  respectively  1,  2,  3»" 
etc.,  and  the  office  copy  of  the  bill  taken  by  each  defendant  shall  not  con- 
tain any  interrogatories  except  those  which  such  defendant  is  so  required 
to  answer,  unless  such  defendant  shall  require  to  be  furnished  with  a  copy 
of  the  whole  bill. 

See  ante,  §§  960,  951  of  Code. 

[December  Term,  1871.  Amendment  to  41st  Equity  Rule.]  If  the  com- 
plainant, in  his  bill,  shall  waive  an  answer  under  oath,  or  shall  only  require 
an  answer  under  oath  with  regard  to  certain  specified  interrogatories,  the 
answer  of  the  defendant,  though  under  oath,  except  such  part  thereof  as 
shall  be  directly  responsive  to  such  interrogatories,  shall  not  be  evidence 
in  his  favor,  unless  the  cause  be  set  down  for  hearing  on  bill  and  an- 
swer only;  but  may  nevertheless  be  used  as  an  affidavit,  with  the  same 
effect  as  heretofore,  on  a  motion  to  grant  or  dissolve  an  injunction,  or 
on  any  other  incidental  motion  in  the  cause;  but  this  shall  not  prevent 
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a  defendant  from  becoming  a  witness  in  his  own  behalf  under  section  3 
of  the  act  of  Congress  of  July  2,  1S64. 

See  ante,  §  100O  of  Code. 

42. 

The  note  at  the  foot  of  the  bill,  specifying  the  interrogatories  which  each 
defendant  is  required  to  answer,  shall  be  considered  and  treated  as  part 
of  the  bill,  and  the  addition  of  any  such  note,  to  the  bill,  or  any  alteration 
in  or  addition  to  such  note,  after  the  bill  is  filed,  shall  be  considered  and 
treated  as  an  amendment  of  the  bill. 

See  ante,  §  952  of  Code. 

43. 

Instead  of  the  words  of  the  bill  now  in  use,  preceding  the  interrogating 
part  thereof,  and  beginning  with  the  words  "To  the  end  therefore,"  there 
shall  hereafter  be  used  words  in  "he  form  or  to  the  effect  following:  "To 
the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show  why 
your  orator  should  not  have  the  relief  hereby  prayed,  and  may,  upon  their 
several  and  respective  corporal  oaths,  and  according  to  the  best  and  utmost 
of  their  several  and  respective  knowledge,  remembrance,  information,  and 
belief,  full,  true,  direct,  and  perfect  answers  make  to  such  of  the  several 
interrogatories  hereinafter  numbered  and  set  forth,  as  by  the  note  here- 
under written  they  are  respectively  required  to  answer;  that  is  to  say — 

"1.  Whether,  &c. 

"2.  Whether,  &c." 

See  ante,  §  950  of  Code. 

44. 

A  defendant  shall  be  at  liberty,  by  answer,  to  decline  answering  any 
interrogatory,  or  part  of  an  interrogatory,  from  answering  which  he  might 
have  protected  himself  by  demurrer;'  and  he  shall  be  at  liberty  so  to 
decline,  notwithstanding  he  shall  answer  other  parts  of  the  bill  from 
which  he  might  have  protected  himself  by  demurrer. 

See  ante,  §  999  of  Code. 

45. 

No  special  replication  to  any  answer  shall  be  filed.  But  if  any  matter 
alleged  in  the  answer  shall  make  it  necessary  for  the  plaintiff  to  amend  his 
bill,  he  may  have  leave  to  amend  the  same  with  or  without  the  payment 
of  costs,  as  the  court,  or  a  judge  thereof,  may  in  his  discretion  direct. 

See  ante,  §  95®  of  Code. 

46. 

In  every  case  where  an  amendment  shall  be  made  after  answer  filed, 
the  defendant  shall  put  in  a  new  or  supplemental  answer  on  or  before  the 
next  succeeding  rule-day  after  that  on  which  the  amendment  or  amended 
bill  is  filed,  unless  the  time  is  enlarged  or  otherwise  ordered  by  a  judge  of 
the  court;  and  upon  his  default,  the  like  proceedings  may  be  had  as  in 
cases  of  an  omission  to  put  in  an  answer. 

See  ante,  §  1007  of  Code. 
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PARTIES  TO  BILLS. 
47. 
In  all  cases  where  it  shall  appear  to  the  court  that  persons,  who  might 
otherwise  be  deemed  necessary  or  proper  parties  to  the  suit,  can  not  be 
made  parties  by  reason  of  their  being  out  of  the  jurisdiction  Of  the  court, 
or  incapable  otherwise  of  being   made  parties,   or  because   their  joinder 
would  oust  the  jurisdiction  of  the  court  as  to  the  parties  before  the  court, 
the  court  may,  in  their  discretion,  proceed  in  the  cause  without  making 
such  persons  parties;  and  in  such  cases  the  decree  shall  be  without  preju- 
dice to  the  rights  of  the  absent  parties. 
See  ante,  §  1019  of  Code. 

48. 
Where  the  parties  on  either  side  are  very  numerous,  and  can  not,  without 
manifest  inconvenience  and  oppressive  delays  in  the  suit,  be  all  brought 
before  it,  the  court  in  its  discretion  may  dispense  with  making  all  of  them 
parties,  and  may  proceed  in  the  suit,  having  sufficient  parties,  before  it  to 
represent  all  the  adverse  interest  of  the  plaintiffs  and  the  defendants  in 
the  suit  properly  before  it.  But,  in  such  cases,  the  decree  shall  be  with- 
out prejudice  to  the  rights  and  claims  of  all  the  absent  parties. 
See  ante,  1020  of  Code. 

49. 
In  all  suits  concerning  real  estate  which  is  vested  in  trustees  by  devise, 
and  such  trustee  are  competent  to  sell  and  give  discharges  for  the  pro- 
ceeds of  the  sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees 
shall  represent  the  persons  beneficially  interested  in  the  estate,  or  the  pro- 
ceeds, or  the  rents  and  profits,  in  the  same  manner  and  to  the  same  extent 
as  the  executors  or  administrators  in  suits  concerning  personal  estate  rep- 
resent the  persons  beneficially  interested  in  such  personal  estate;  and  in 
such  cases  it  shall  not  be  necssary  to  make  the  persons  beneficially 
interested  in  such  real  estates,  or  rents  and  profits,  parties  to  the  suit; 
but  the  court  may,  upon  consideration  of  the  matter  on  the  hearing,  if 
it  shall  so  think  fit,  order  such  persons  to  be  made  parties. 
See  ante,  §  1021  of  Code. 

50. 
In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to  make 
the  heir  at  law  a  party;  but  the  plaintiffs  shall  be  at  liberty  to  make  the 
heir  at  law  a  party  where  he  desires  to  have  the  will  established  against 
him. 

See  ante  §  1022  of  Code. 

51. 
In  all  cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be  necessary 
to  bring  before  the  court  as  parties  to  a  suit  concerning  such  demand  all 
the  persons  liable  thereto;  but  the  plaintiff  may  proceed  against  one  or 
more  of  the  persons  severally  liable. 
See  ante,  §  1023  of  Code. 
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52. 

Where  the  defendant  shall,  by  his  answer,  suggest  that  the  bill  is  defec- 
tive for  want  of  parties,  the  plaintiff  shall  be  at  liberty,  within  fourteen 
days  after  answer  filed,  to  set  down  the  cause  for  argument  upon  that 
objection  only;  and  the  purpose  for  which  the  same  is  so  set  down  shall 
be  notified  by  an  entry,  to  be  made  in  the  clerk's  order-book,  in  the 
form  or  to  the  effect  following,  (that  is  to  say;)  "Set  down  upon  the 
defendant's  objection  for  want  of  parties."  And  where  the  plaintiff  shall 
not  so  set  down  his  cause,  but  shall  proceed  therewith  to  a  hearing,  not- 
withstanding an  objection  for  want  of  parties  taken  by  the  answer,  he 
shall  not,  at  the  hearing  of  the  cause,  if  the  defendant's  objection  shall 
then  be  allowed  be  entitled  as  of  course  to  an  order  for  liberty  to  amend 
his  bill  by  adding  parties.  But  the  court,  if  it  thinks  fit,  shall  be  at  liberty 
to  dismiss  the  bill. 

See  ante,   §    1025   of  Code. 

53. 

If  a,  defendant  shall,  at  the  hearing  of  »  cause,  object  that  a  suit  is  de- 
fective for  want  of  parties  not  having  by  plea  or  answer  taken  the  objec- 
tion, and  therein  specified  by  name  or  description  of  parties  to  whom  the 
objection  applies,  the  court  (it  it  shall  think  fit)  shall  be  at  liberty  to 
make  a  decree  saving  the  rights  of  the  absent  parties. 

See  ante,  §  1026  of  Code. 

NOMINAL  PARTIES  TO  BILLS. 

54. 

Where  no  account,  payment,  conveyance,  or  other  direct  relief  is  sought 
against  a  party  to  a  suit,  not  being  an  infant,  the  party,  upon  service 
of  the  subpoena  upon  him,  need  not  appear  and  answer  the  bill,  unless 
the  plaintiff  specially  requires  him  so  to  do  by  the  prayer  of  his  bill;  but 
he  may  appear  and  answer  at  his  option;  and  if  he  does  not  appear  and 
answer  he  shall  be  bound  by  all  the  proceedings  in  the  cause.  If  the  plain- 
tiff shall  require  him  to  appear  and  answer  he  shall  be  entitled  to  the  costs 
of  all  the  proceedings  against  him  unless  the  court  shall  otherwise  direct. 

See  ante,  §  976.  of  Code. 

55. 

Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  proceedings  at 
law,  if  the  defendant  do  not  enter  his  appearance  and  plead,  demur,  or 
answer  to  the  same  within  the  time  prescribed  therefor  by  these  rules, 
the  plaintiff  shall  be  entitled  as  of  course,  upon  motion,  without  notice, 
to  such  injunction.  But  special  injunctions  shall  be  grantable  only  upon 
due  notice  to  the  other  party  by  the  court  in  term,  or  by  a  judge  thereof 
in  vacation,  after  a  hearing,  which  may  be  ex  parte,  if  the  adverse  party 
does  not  appear  at  the  time  and  place  ordered.  In  every  case  where  an 
injunction — either  the  common  injunction  or  a  special  injunction — is 
awarded  in  vacation,  it  shall,  unless  previously  dissolved  by  the  judge 
granting  the  saire,  continue  until  the  next  term  of  the  court,  or  until 
it  is  dissolved  by  some  other  order  of  the  court. 

See  ante,  §§  1116,  1112,  1115  of  Code. 
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BILLS  OF  REVIVOR  AND  SUPPLEMENTAL  BILLS. 

56. 

Whenever  a  suit  in  equity  shall  become  abated  by  the  death  of  either 
party,  or  by  any  other  event,  the  same  may  be  revived  by  a  bill  of  re- 
vivor or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  circumstances  of 
the  case  may  require,  filed  by  the  proper  parties  entitled  to  revive  the 
same,  which  bill  may  be  filed  in  the  clerk's  office  at  any  time;  and, 
upon  suggestion  of  the  facts,  the  proper  process  of  subpoena  shall,  as  of 
course,  be  issued  by  the  clerk,  requiring  the  proper  representatives  of  the 
other  party  to  appear  and  show  cause,  if  any  they  have,  why  the  cause 
should  not  be  revived.  And  if  no  cause  shall  be  shown  at  the- next  rule- 
day  which  shall  occur  after  fourteen  days  from  the  time  of  the  service 
of  the  same  process,  the  suit  shall  stand  revived,  as  of  course. 
See  ante,  §  960  of  Code. 

57. 
Whenever  any  suit  in  equity  shall  become  defective  from  any  event 
happening  after  the  filing  of  the  bill  (as,  for  example,  by  change  of  interest, 
in  the  parties),  or  for  any  other  reason  a  supplemental  bill,  or  a  bill 
in  the  nature  of  a  supplemental  bill,  may  be  necessary  to  be  filed  in  the 
cause,  leave  to  file  the  same  may  be  granted  by  any  judge  of  the  court 
on  any  rule-day  upon  proper  cause  shown  and  due  notice  to  the  other 
party.  And  if  leave  is  granted  to  file  such  supplemental  bill,  the  defendant 
shall  demur,  plead  or  answer  thereto  on  the  next  succeeding  rule-day 
after  the  supplemental  bill  is  filed  in  the  clerk's  office,  unless  some  other 
time  shall  be  assigned  by  a  judge  of  the  court. 
See  ante,  §  961  of  Code. 

58. 
It  shall  not  be  necessary  in  any  bill  of  revivor  or  supplemental  bill 
to  set  forth  any  of  the  statements  in  the  original  suit,  unless  the  special 
circumstances  of  the  case  require  it. 
See  ante,  §  962  of  Code. 

ANSWERS. 
59. 
Every  defendant  may  swear  to  his  answer  before  any  justice  or  judge 
of  any  court  of  the  United  States,  or  before  any  commissioner  appointed 
by  any  circuit  court  to  take  testimony  or  depositions,  or  before  any  master 
in  chancery  appointed  by  any  circuit  court,  or  before  any  judge  of  any 
court  of  a  State  or  Territory,  or  before  any  notary  public. 
See  ante,  §  997  of  Code. 

AMENDMENT  OP  ANSWERS. 

eo. 

After  an  answer  is  put  in,  it  may  be  amended,  as  of  course,  in  any  matter 

of  form,  or  by  filling  up  a  blank,  or  correcting  a  date,  or  reference  to  » 

document,  or  other  small  matter,  and  be  resworn,  at  any  time  before  a 

replication  is  put  in,  or  the  cause  is  set  down  for  a  hearing  upon  bill 
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and  answer  But  after  replication,  or  such  setting  down  for  a  hearing,  it 
shall  not  be  amended  in  any  material  matters,  as  by  adding  new  facts'  or 
defenses,  or  qualifying  or  altering  the  original  statements,  except  by  spe- 
cial leave  of  the  court,  or  of  a  judge  thereof,  upon  motion  and  cause  shown, 
after  due  notice  to  the  adverse  party,  supported,  if  required,  by  affidavit; 
and  in  every  case  where  leave  is  so  granted,  the  court  or  the  judge  granting 
the  same  may,  in  his  discretion,  require  that  the  same  be  separately  en- 
grossed, and  added  as  a  distinct  amendment  to  the  original  answer  so  as 
to  be  distinguishable  therefrom. 
See  ante,  §  1006  of  Code. 

EXCEPTIONS  TO  ANSWERS. 
•  61. 
After  an  answer  is  filed  on  any  rule-day,  the  plaintiff  shall  be  allowed 
until  the  next  succeeding  rule-day  to  file  in  the  clerk's  office  exceptions 
thereto  for  insufficiency,  and  no  longer,  unless  a  longer  time  shall  be  al- 
lowed for  the  purpose,  upon  cause  shown  to  the  court,  or  a  judge  thereof; 
and  if  no  exception  shall  be  filed  thereto  within  that  period,  the  answer 
shall  be  deemed  and  taken  to  be  sufficient. 
See  ante,  §  1001  of  Code. 

62. 

When  the  same  solicitor  is  employed  for  two  or  more  defendants,  and 
separate  answers  shall  be  filed,  or  other  proceedings  had,  by  two  or 
more  of  the  defendants  separately,  costs  shall  not  be  allowed  for  such 
separate  answers,  .or  other  proceedings,  unless  a  master,  upon  reference  to 
him,  shall  certify  that  such  separate  answers  and  other  proceedings  were 
necessary  or  proper,  and  ought  not  to  have  been  joined  together 

See  ante,  §  1008  of  Code. 

63. 

Where  exceptions  shall  be  filed  to  the  answer  for  insufficiency,  within 
the  period  prescribed  by  these  rules,  if  the  defendant  shall  not  submit  to 
-the  same  and  file  an  amended  answer  on  the  next  succeeding  rule-day, 
the  plaintiff  shall  forthwith  set  them  down  for  a  hearing  on  the  next  suc- 
ceeding rule-day  thereafter,  before  a  judge  of  the  court,  and  shall  enter, 
as  of  course,  in  the  order-book,  an  order  for  that  purpose;  and  if  he  shall 
not  so  set  down  the  same  for  a.  hearing,  the  exceptions  shall  be  deemed 
abandoned,  and  the  answer  shall  be  deemed  sufficient;  provided,  however, 
that  the  court,  or  any  judge  thereof,  may,  for  good  cause  shown,  enlarge 
the  time  for  filing  exceptions,  or  for  answering  the  same,  in  his  discretion, 
upon  such  terms  as  he  may  deem  reasonable. 

See  ante,  §  1002,  of  Code. 

64. 

If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the  defendant  shall 
be  bound  to  put  in  a  full  and  complete  answer  thereto  on  the  next  suc- 
ceeding rule-day;  otherwise  the  plaintiff  shall,  as  of  course,  be  entitled 
to  take  the  bill,  so  far  as  the  ir.atter  of  such  exceptions  is  concerned,  as 
confessed,  or,  at  his  election,  he  may  have  a  writ  of  attachment  to  compel 
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the  defendant  to  make  a  better  answer  to  the  matter  of  the  exceptions; 
and  the  defendant,  when  he  is  in  custody  upon  such  writ,  shall  not  be  dis- 
charged therefrom  but  by  an  order  of  the  court,  or  of  a  judge  thereof,  upon 
his  putting  in  such  answer,  and  complying  with  such  other  terms  as  the 
court  or  judge  may  direct. 

See  ante,  §  1008  of  Code. 

65. 

If,  upon  argument,  the  plaintiff's  exceptions  to  the  answer  shall  be 
overrruled,  or  the  answer  shall  be  adjudged  insufficient,  the  prevailing  party 
shall  be  entitled  to  all  the  costs  occasioned  thereby,  unless  otherwise 
directed  by  the  court,  or  the  judge  thereof,  at  the  hearing  upon  the 
exceptions. 

See  ante,  §  1004  of  Code. 

REPLICATION  AND  ISSUE. 
66. 

Whenever  the  answer  of  the  defendant  3hall  not  be  excepted  to,  or  shall 
be  adjudged  or  deemed  sufficient,  the  plaintiff  shall  file  the  general  replica- 
tion thereto  on  or  before  the  next  succeeding  rule-day  threafter;  and  in 
all  cases  where  the  general  replication  is  filed,  the  cause  shall  be  deemed, 
to  all  intents  and  purposes,  at  issue,  without  any  rejoinder  or  other  plead- 
ing on  either  side.  If  the  plaintiff  shall  omit  or  refuse  to  file  such  replica- 
tion within  the  prescribed  period,  the  defendant  shall  be  entitled  to  an 
order,  as  of  course,  for  a  dismissal  of  the  suit;  and  the  suit  shall  there- 
upon stand  dismissed,  unless  the  court,  or  »  judge  thereof,  shall,  upon 
motion,  for  cause  shown,  allow  a  replication  to  be  filed  nunc  pro  tunc, 
the  plaintiff  submitting  to  speed  the  cause,  and  to  such  other  terms  as 
may  be  directed. 

See  ante,  §  1009  of  Code. 

TESTIMONY— HOW  TAKEN. 

67. 

After  the  cause  is  at  issue,  commissions  to  take  testimony  may  be 
taken  out  in  vacation  as  well  as  in  term,  jointly  by  both  parties,  or  sev- 
erally by  either  party,  upon  interrogatories  filed  by  the  party  taking 
out  the  same  in  the  clerk's  office,  ten  days'  notice  thereof  being  given  to 
the  adverse  party  to  file  cross-interrogatories  before  the  issuing  of  the 
commission;  and  if  no  cross-interrogatories  are  filed  at  the  expiration  of 
the  time  the  commission  may  issue  ex  parte.  In  all  cases  the  commissioner 
or  commissioners  may  be  named  by  the  court  of  by  a  judge  thereof;  and 
the  presiding  judge  of  the  court  exercising  jurisdiction  may,  either  in 
term  time  or  in  vacation,  vest  in  the  clerk  of  the  court  general  power  to 
name  commissioners  to  take  testimony. 

See  ante,  §  1048,  of  Code. 

Either  party  may  give  notice  to  the  other  that  he  desires  the  evidence 
to  be  adduced  in  the  cause  to  be  taken  orally,  and  thereupon  all  the 
witnesses  to  be  examined  shall  be  examined  before  one  of  the  examiners 
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of  the  court,  or  before  an  examiner  to  be  specially  appointed  by  the 
court.  The  examiner,  if  he  so  request,  shall  be  furnished  with  a  copy  of 
the  pleadings. 

See  ante,  §  1037  of  Code. 

Such  examination  shall  take  place  in  the  presence  of  the  parties  or  their 
agents,  by  their  counsel  or  solicitors,  and  the  witnesses  shall  be  subject 
to  cross-examination  and  re-examination,  all  of  which  shall  be  conducted 
as  near  as  may  be  in  the  mode  now  used  in  common-law  courts. 

See  ante,  §  1038  of  Code. 

The  depositions  taken  upon  such  oral  examination  shall  be  reduced  to 
writing  by  the  examiner,  in  the  form  of  question  put  and  answer  given; 
provided,  that,  by  consent  of  parties,  the  examiner  may  take  down  the 
testimony  of  any  witness  in  the  form  of  narrative. 

See  ante,  §  1039  of  Code. 

At  the  request  of  either  party,  with  reasonable  notice,  the  deposition  of 
any  witness  shall,  under  the  direction  of  the  examiner,  be  taken  down 
either  by  a  skillful  stenographer  or  by  a  skillful  typewriter,  as  the  examiner 
may  elect,  and  when  taken  stenographically  shall  be  put  into  typewriting 
or  other  writing;  provided,  that  such  stenographer  or  typewriter  has  been 
appointed  by  the  court,  or  is  approved  by  both  parties. 

See  ante,  §  1040  of  Code. 

The  testimony  of  each  witness,  after  such  reduction  to  writing,  shall 
be  read  over  to  him  and  signed  by  him  in  the  presence  of  the  examiner 
and  of  such  of  the  parties  or  counsel  as  may  attend;  provided,  that  if  the 
witness  shall  refuse  to  sign  his  deposition  so  taken,  then  the  examiner 
shall  sign  the  same,  stating  upon  the  record  the  reasons,  if  any,  assigned 
by  the  witness  for  such  refusal. 

See  ante,  §  1041  of  Code. 

The  examiner  may,  upon  all  examinations,  state  any  special  matters  to 
the  court  as  he  shall  think  fit;  and  any  question  or  questions  which  may  be 
objected  to  shall  be  noted  by  the  examiner  upon  the  deposition,  but  he  shall 
not  have  power  to  decide  on  the  competency,  materiality,  or  relevancy  of 
the  questions;  and  the  court  shall  have  power  to  deal  with  the  costs  of  in- 
competent, immaterial,  or  irrelevant  depositions,  or  parts  of  them,  as  may 
be  just. 

See  ante,  §  1042  of  Code. 

In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn,  or  to  answer  any 
question  put  by  the  examiner,  or  by  counsel  or  solicitor,  the  same  practice 
ahall  be  adopted  as  is  now  practiced  with  respect  to  witnesses  to  be  pro- 
duced on  examination  before  an  examiner  of  said  court  on  written  inter- 
rogatories. 

See  ante,  §  1043  of  Code. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors  to  the  oppo- 
site counsel  or  solicitors,  or  parties,  of  the  time  and  place  of  the  examina- 
tion, for  such  reasonable  time  as  the  examiner  may  fix  by  order  in  each 
cause. 

See  ante,  §  1044  of  Code. 
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When  the  examination  of  witnesses  before  the  examiner  is  concluded, 
the  original  depositions,  authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  clerk  of  the  court,  to  be  there  filed 
of  record,  in  the  same  mode  as  prescribed  in  section  865  of  the  Revised 
Statutes. 

See  ante,  §   1045  of  Code. 

Testimony  may  be  taken  on  commission  in  the  usual  way,  by  written 
interrogatories  and  cross-interrogatories,  on  motion  to  the  court  in  term 
time,  or  to  a  judge  in  vacation,  for  special  reasons,  satisfactory  to  the 
court  or  judge. 

See  ante,  §  1049  of  Code. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken  orally,  as 
before  provided,  the  court  may,  on  motion  of  either  party,  assign  »  time 
within  which  the  complainant  shall  take  his  evidence  in  support  of  the 
bill,  and  a  time  thereafter  within  which  the  defendant  shall  take  his  evi- 
dence in  defense,  and  a,  time  thereafter  within  which  the  complainant  shall 
take  his  evidence  in  reply!  and  no  further  evidence  shall  be  taken  in  the 
cause,  unless  by  agreement  of  the  parties  or  by  leave  of  court  first 
obtained,  on  motion  for  cause  shown. 
See  ante,  §  1046  of  Code. 

The  expense  of  the  taking  down  of  depositions  by  a  stenographer  and 
of  putting  them  into  typewriting  or  other  writing  shall  be  paid  in  the 
first  instance  by  the  party  calling  the  witness,  and  shall  be  imposed  by 
the  court,  as  part  of  the  costs,  upon  such  party  as  the  court  shall  adjudge 
should  ultimately  bear  them. 
See  ante,   §   1047  of  Code. 

Upon  due  notice  given  as  prescribed  by  previous  order,  the  court  may,  at 
its  discretion,  permit  the  whole,  or  any  specific  part,  of  the  evidence  to 
be  adduced  orally  in  open  court  on  final  hearing. 
See  ante,  §  1054  of  Code. 

68. 
Testimony  may  also  be  taken  in  the  cause,  after  it  is  at  issue,  by  depo- 
sition, according  to  the  act  of  Congress.  But  in  such  case,  if  no  notice 
is  given  to  the  adverse  party  of  the  time  and  place  of  taking  the  deposition, 
he  shall,  upon  motion  and  affidavit  of  the  fact,  be  entitled  to  a  cross  exam- 
ination of  the  witness,  either  under  a  commission  or  by  a  new  deposition 
taken  under  the  acts  of  Congress,  if  a  court  or  judge  thereof  shall,  under 
all  the  circumstances,  deem  it  reasonable. 
See  ante,  §  1052  of  Code. 

69. 
Three  months,  and  no  more,  shall  be  allowed  for  the  taking  of  testimony 
after  the  cause  is  at  issue,  unless  the  court,  or  a  judge  thereof,  shall, 
upon  special  cause  shown  by  either  party,  enlarge  the  time;  and  no 
testimony  taken  after  such  period  shall  be  allowed  to  be  read  in  evidence 
at  the  hearing.  Immediately  upon  the  return  of  the  commissions  and  de- 
positions containing  the  testimony  into  the  the  clerk's  office,  publication 
thereof  may  be  ordered  in  the  clerk's  office,  by  any  judge  of  the  court,  upon 
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due  notice  to  the  parties,  or  it  may  be  enlarged,  as  he  may  deem  reasonable, 
under  all  the  circumstances ;  but,  by  consent  of  the  parties,  publication  of 
the  testimony  may  at  any  time  pass  into  the  clerk's  office,  such  consent 
"being  in  writing,  and  a  copy  thereof  entered  in  the  order-books,  or  indorsed 
upon  the  deposition  or  testimony. 
See  ante,  §  1055  of  Code. 

TESTIMONY  DE  BENE  ESSE. 

70. 

After  any  bill  filed  and  before  the  defendant  hath  answered  the  same, 
•upon  affidavit  made  that  any  of  the  plaintiff's  witnesses  are  aged  and  in- 
firm, or  going  out  of  the  country,  or  that  any  one  of  them  is  a  single 
witness  to  a  material  fact,  the  cle^rk  of  the  court  shall,  as  of  course,  upon 
the  application  of  the  plaintiff,  issue  a  commission  to  such  commissioner 
or  commissioners  as  a  judge  of  the  court  may  direct,  to  take  the  exam- 
ination of  such  witness  or  witnesses  de  bene  esse,  upon  giving  due  notice 
to  the  adverse  party  of  the  time  and  place  of  taking  his  testimony. 

See  ante,  §  1053  of  Code. 

FORM  OF  THE  LAST  INTERROGATORY. 

71. 

The  last  interrogatory  in  the  written  interrogatories  to  take  testimony 
now  commonly  in  use  shall  in  the  future  be  altered,  and  stated  in  substance 
thus:  "Do  you  know,  or  can  you  set  forth,  any  other  matter  or  thing  which 
may  be  a  benefit  or  advantage  to  the  parties  at  issue  in  this  cause,  or 
«ither  of  them,  or  that  may  be  material  to  the  subject  of  this  your  examina- 
tion, or  the  matters  in  question  in  this  cause?  If  yea,  set  forth  the  same 
fully  and  at  large  in  your  answer." 

See  ante,  §  1051  of  Code. 

CROSS-BILL. 

72. 

Where  a  defendant  in  equity  files  a  cross-bill  for  discovery  only  against 
the  plaintiff  in  the  original  bill,  the  defendant  to  the  original  bill  shall 
first  answer  thereto  before  the  original  plaintiff  shall  be  compellable  to 
answer  the  cross-bill.  The  answer  of  the  original  plaintiff  to  such  cross- 
bill may  be  read  and  used  by  the  party  filing  the  cross -bill  at  the  hearing, 
in  the  same  manner  and  under  the  same  restrictions  as  the  answer  praying 
relief  may  now  be  read  and  used. 

See  ante,  §  963  of  Code. 

REFERENCE  TO  AND  PROCEEDINGS  BEFORE  MASTERS. 

73. 
Every   decree  for   an   account   of   the   personal  estate  of  a  testator  or 
intestate  shall  contain  a  direction  to  the  master  to  whom  it  is  referred  to 
take  the  same  to  inquire  and  state  to  the  court  what  parts,  if  any.   of 
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such  personal  estate  are  outstanding  or  undisposed  of,  unless  the  court 
shall  otherwise  direct. 

See  ante,  §  1076  of  Code. 

74. 

Whenever  any  reference  of  any  matter  is  made  to  a  master  to  examine 
and  report  thereon,  the  party  at  whose  instance  or  for  whose  benefit  the 
reference  is  made  shall  cause  the  same  to  be  presented  to  the  master 
for  a  hearing  on  or  before  the  next  rule-day  succeeding  the  time  when  the 
reference  was  made;  if  he  shall  omit  to  do  so,  the  adverse  party  shall  be 
at  liberty  forthwith  to  cause  proceedings  to  be  had  before  the  master,  at. 
the  costs  of  the  party  procuring  the  reference. 

See  ante,  §  1070  of  Code. 

75. 

Upon  every  such  reference,  it  shall  be  the  duty  of  the  master,  as  soon 
as  he  reasonably  can  after  the  same  is  brought  before  him,  to  assign  a  time- 
and  place  for  proceedings  in  the  same,  and  to  give  due  notice  thereof  to 
each  of  the  parties,  or  their  solicitors;  and  if  either  party  shall  fail  to 
appear  at  the  time  and  place  appointed,  the  master  shall  be  at  liberty  to 
proceed  ex  parte,  or,  in  his  discretion,  to  adjourn  the  examination  and  pro- 
ceedings to  a  future  day,  giving  notice  to  the  absent  party  or  his  solicitor 
of  such  adjournment;  and  it  shall  be  the  duty  of  the  master  to  proceed 
with  all  reasonable  diligence  in  every  such  reference,  and  with  the  least 
practicable  delay,  and  either  party  shall  be  at  liberty  to  apply  to  the  court,, 
or  a  judge  thereof,  for  an  order  to  the  master  to  speed  the  proceedings 
and  to  make  his  report,  and  to  certify  to  the  court  or  judge  the  reason  for 
any  delay. 

See  ante,  §  1071  of  Code. 

70. 

In  the  reports  made  by  the  master  to  the  court,  no  part  of  any  state  of 
facts,  charge,  affidavit,  deposition,  examination,  or  answer  brought  in  or 
used  before  them  shall  be  stated  or  recited.  But  such  state  of  facts,  charge, 
affidavit,  deposition,  examination,  or  answer  shall  be  identified,  specified, 
an  referred  to,  as  to  inform  thf  court  what  state  of  facts,  charge,  affidavit, 
deposition,  examination,  or  answer  were  so  brought  in  or  used. 

See  ante,  §  1078  of  Code. 

77. 

The  master  shall  regulate  all  the  proceedings  in  every  hearing  before 
him,  upon  every  such  reference;  and  he  shall  have  full  authority  to  examine 
the  parties  in  the  cause,  upon  oath,  touching  all  matters  contained  in  the 
reference;  and  also  to  require  the  production  of  all  books,  papers,  writings, 
vouchers,  and  other  documents  applicable  thereto;  and  also  to  examine  on 
oath,  viva  voce,  all  witnesses  produced  by  the  parties  before  him,  and 
to  order  the  examination  of  other  witnesses  to  be  taken,  under  a  commis- 
sion to  be  issued  upon  his  certificate  from  the  clerk's  office  or  by  deposition, 
according  to  the  act  of  Congress,  or  otherwise,  as  hereinafter  provided ;  and 
also  to  direct  the  mode  in  which  the  matters  requiring  evidence  shall  be 
proved  before  him;  and  generally  to  do  all  other  acts,  and  direct  all  other 

1804 


Procedure]  EQUITY    RULES.  App.  I.,  B. 

inquiries  and  proceedings  in  the  matters  before  him,  which  he  may  deem 
necessary  and  proper  to  the  justice  and  merits  thereof  and  the  rights  of 
the  parties. 

See  ante,  §  1072  of  Code. 

78. 

Witnesses  who  live  within  the  district  may,  upon  due  notice  to  the  op- 
posite party,  be  summoned  to  appear  before  the  commissioner  appointed 
to  take  testimony,  or  before  a  master  or  examiner  appointed  in  any  cause, 
l>y  subpoena  in  the  usual  form,  which  may  be  issued  by  the  clerk  in  blank, 
and  filled  up  by  the  party  praying  the  same,  or  by  the  commissioner,  mas- 
ter, or  examiner,  requiring  the  attendance  of  the  witnesses  at  the  time 
and  place  specified,  who  shall  be  allowed  for  attendance  the  same  compensa- 
tion as  for  attendance  in  court;  and  if  any  witness  shall  refuse  to  appear 
or  give  evidence  it  shall  be  deemed  a  contempt  of  the  court,  which  being 
certified  to  the  clerk's  office  by  the  commissioner,  master,  or  examiner,  an 
attachment  may  issue  thereupon  by  order  of  the  court  or  of  any  judge 
thereof,  in  the  same  manner  as  if  the  contempt  were  for  not  attending, 
or  for  refusing  to  give  testimony  in  the  court.  But  nothing  herein  con- 
tained shall  prevent  the  examination  of  witnesses  viva  voce  when  pro- 
duced in  open  court,  if  the  court  shall,  in  its  discretion,  deem  it  advisable. 

See  ante,  §  1057  of  Code. 

79. 

All  parties  accounting  before  a  master  shall  bring  in  their  respective 
accounts  in  the  form  of  debtor  and  creditor;  and  any  of  the  other  parties 
who  shall  not  be  satisfied  with  the  account  so  brought  in  shall  be  at 
liberty  to  examine  the  accounting  party  viva  voce,  or  upon  interrogatories/ 
in  the  master's  office,  or  by  deposition,  as  the  master  shall  direct. 

See  ante,  §   1073  of  Code. 

80. 

All  affidavits,  depositions,  and  documents  which  have  been  previously 
Trade,  read,  or  used  in  the  court  upon  any  proceeding  in  any  cause  or  matter 
may  be  used  before  the  master. 

See  ante,  §  1074  of  Code. 

81. 

The  master  shall  be  at  liberty  to  examine  any  creditor  or  other  person 
coming  in  to  claim  before  him,  either  upon  written  interrogatories  or  viva 
voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to  him  to 
Tequire.  The  evidence  upon  such  examinations  shall  be  taken  down  by  the 
master,  or  by  some  other  person  by  his  order  and  in  his  presence,  if  either 
party  requires  it,  in  order  that  the  same  may  be  used  by  the  court  if  nec- 
essary. 

See  ante,  §  1075  of  Code. 

82. 

The  circuit  courts  may  appoint  standing  master  in  chancery  in  their 
Tespective  districts,  (a  majority  of  all  the  judges  thereof,  including  the 
justice  of  the  Supreme  Court,  the  circuit  judges,  and  the  district  judge  for 
the  district,  concurring  in  the  appointment,)   and  they  may  also  appoint 
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a  master  pro  hac  vice  in  any  particular  ease.  The  compensation  to  be  al- 
lowed to  every  master  in  chancery  for  his  services  in  any  particular  case? 
shall  be  fixed  by  the  circuit  court,  in  its  discretion,  having  regard  to  all 
the  circumstances  thereof,  and  the  compensation  shall  be  charged  upon  and 
borne  by  such  of  the  parties  in  the  cause  as  the  court  shall  direct.  The- 
master  shall  not  retain  his  report  as  security  for  his  compensation;  but 
when  the  compensation  is  allowed  by  the  court,  he  shall  be  entitled  to  an 
attachment  for  the  amount  against  the  party  who  is  ordered  to  pay  the 
same,  if,  upon  notice  thereof,  he  does  not  pay  it  within  the  time  prescribed 
by  the  court. 

See  ante,  §  1069  of  Code. 

EXCEPTIONS  TO  REPORT  OF  MASTER. 
83. 
The  master,  as  soon  as  his  report  is  ready,  shall  return  the  same  into. 
the  clerk's  office,  and  the  day  of  the  return  shall  be  entered  by  the  clerk 
in  the  order  book.     The  parties  shall  have  one  month  from  the  time  of 
filing  the  report  to  file  exceptions  thereto;  and,  if  no  exceptions  are  within 
that  period  filed  by  either  party,  the  report  shall  stand  confirmed  on  the- 
next  rule-day  after  the  month  is  expired.    If  exceptions  are  filed,  they  shall 
stand  for  hearing  before  the  court,  if  the  court  is  then  in  session;    or 
if  not,  then  at  the  next  sitting  of  the  court  which  shall  be  held  thereafter,, 
by  adjournment  or  otherwise. 
See  ante,  §§  1077,  1079  of  Code. 

84. 

And,  in  order  to  prevent  exceptions  to  reports  from  being  filed  for 
frivolous  causes,  or  for  mere  delay,  the  party  whose  exceptions  are  over- 
ruled shall,  for  every  exception  overruled  pay  costs  to  the  other  party,  and 
for  every  exception  allowed  shall  be  entitled  to  costs;  the  cost  to  be  fixed 
in  each  case  by  the  court,  by  a  standing  rule  of  the  circuit  court. 

See  ante,  §  1080  of  Code. 

DECREES. 
85. 
Clerical  mistakes  in  decrees  or  decretal  orders,  or  errors  arising  from 
any  accidental  slip  or  omission,  may,  at  any  time  before  an  actual  enroll- 
ment thereof,  be  corrected  by  order  of  the  court  or  a  judge  thereof,  upon 
petition,  without  the  form  or  expense  of  a  rehearing. 
See  ante,  §  1092  of  Code. 

86. 
In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor  other 
pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor  any  other 
prior  proceedings,  shall  be  recited  or  stated  in  the  decree  or  order;  but  the 
decree  and  order  shall  begin,  in  substance,  as  follows:  "This  cause  came 
on  to  be  heard  (or  to  be  further  heard,  as  the  case  may  be)  at  this  term, 
and  was  argued  by  counsel;   and  thereupon,  upon  consideration   thereof,. 
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it  was  ordered,  adjudged,  and  decreed  as  follows,  viz:''   [Here  insert  the 
decree  or  order.] 

See  ante,  §  1000  of  Code. 

GUARDIANS  AND  PB.OCHEIN  AMIS. 
87. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  court, 
or  by  any  judge  thereof,  for  infants  or  other  persons  who  are  under  guar- 
dianship, or  otherwise  incapable  to  sue  for  themselves.  All  infants  and 
other  persons  so  incapable  may  sue  by  their  guardians,  if  any,  or  by  their 
prochein  ami;  subject,  however,  to  such  orders  as  the  court  may  direct  for 
the  protection  of  infants  and  other  persons. 

See  ante,  §  1025  of  Code, 

*88. 

Every  petition  for  a  rehearing  shall  contain  the  special  matter  or  cause 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  the 
facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by 
the  oath  of  the  party  or  by  some  other  person.  No  hearing  shall  be 
granted  after  the  term  at  which  the  final  decree  of  the  court  shall  have 
been  entered  and  recorded,  if  an  appeal  lies  to  the  Supreme  Court.  But  if 
no  appeal  lies,  the  petition  may  be  admitted  at  any  time  before  the  end 
of  the  next  term  of  the  court,  in  the  discretion  of  the  court. 

See  ante,  §  1094  of  Code. 

89. 

The  circuit  courts  (a  majority  of  all  the  judges  thereof,  including  the 
justice  of  the  Supreme  Court,  the  circuit  judges,  and  the  district  judge 
for  the  district,  concurring  therein)  may  make  any  other  and  further 
rules  and  regulations  for  the  practice,  proceedings,  and  process,  mesne  and 
final,  in  their  respective  districts,  not  inconsistent  with  the  rules  hereby 
prescribed,  in  their  discretion,  and  from  time  to  time  alter  and  amend 
the   same. 

See  ante,  §  806  of  Code. 

90. 

In  all  cases  where  the  rules  prescribed  by  this  court  or  by  the  circuit 
court  do  not  apply,  the  practice  of  the  circuit  court  shall  be  regulated  by 
the  present  practice  of  the  high  court  of  chancery  ill  England,  so  far  as 
the  same  may  reasonably  be  applied  consistently  with  the  local  circumstan- 
ces and  local  conveniences  of  the  district  where  the  court  is  held,  not  as 
positive  rules,  but  as  furnishing  just  analogies  to  regulate  practice. 

See  ante,  §  937  of  Code. 

91. 

Whenever  under  these  rules,  an  oath  is  or  may  be  required  to  be  taken, 
the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu  there- 
of make  solemn  affirmation  to  the  truth  of  the  facts  stated  by  him. 

See  ante,  §  938  of  Code. 
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DECEMBER  TERM,  1863. 

92. 

Ordered,  That  in  suits  in  equity  for  the  foreclosure  of  mortgages  in  the 
circuit  courts  of  the  United  States,  or  in  any  court  of  the  Territories  having 
jurisdiction  of  the  same,  a  decree  may  be  rendered  for  any  balance  that 
may  be  found  due  to  the  complainant  over  and  above  the  proceeds  of  the 
sale  or  sales,  and  execution  may  issue  for  the  collection  of  the  same,  as  is 
provided  in  the  eighth  rule  of  this  court  regulating  the  equity  practice, 
where  the  decree  is  solely  for  the  payment  of  money. 

See  ante,  §  1093  of  Code. 

OCTOBER  TERM,  1878. 
INJUNCTIONS. 
93. 
When  an  appeal  from  a  final  decree,  in  an  equity  suit,  granting  or  dis- 
solving an  injunction,  is  allowed  by  a  justice  or  judge  who  took  part  in 
the  decision  of  the  cause,  he  may,  in  his  discretion,  at  the  time  of  such 
allowance,  make  an  order  suspending  or  modifying  the  injunction  during 
the  pendency  of  the  appeal,  upon  such  terms,  as  to  bond  or  otherwise,  as 
he  may  consider  proper  for  the  security  of  the  rights  of  the  opposite  party. 
See  ante,  §  2022  of  Code. 

OCTOBJKR  TERM,  1881. 

94. 

Every  bill  brought  by  one  or  more  stockholders  in  a,  corporation  against 
the  corporation  and  other  parties,  founded  on  rights  which  may  properly  be 
asserted  by  the  corporation,  must  be  verified  by  oath,  and  must  contain 
an  allegation  that  the  plaintiff  was  a  shareholder  at  the  time  of  the  trans- 
action of  which  he  complains,  or  that  his  share  had  devolved  on  him  since 
by  operation  of  law,  and  that  the  suit  is  not  a  collusive  one  to  confer  on 
a  court  of  the  United  States  jurisdiction  of  a  case  of  which  it  would 
not  otherwise  have  cognizance.  It  must  also  set  forth  with  particularity 
the  efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of 
the  managing  directors  or  trustees,  and,  if  necessary,  of  the  share  holders, 
and  the  causes  of  his  failure  to  obtain  such  action. 

See  ante,  §  953  of  Code. 
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Rule 


Abatement,  how  suits  may  be  revived  on  abatement  by  death  of 

either  party gg 

Accounts,  how  same  produced  before  master  78 

Affidavit  of  defendant  to  accompany  demurrers  or  pleas  31 

Affirmation,  when  to  be  made  in  Meu  of  oath  9] 

Amendment,  general  provisions,  respecting  bills   28-30 

when  plaintiff  may  amend,  as  matter  of  course 28 

after  answer,  plea,  demurrer,  or  replication  29 

when  amendment  shall  be  deemed  abandoned  30 

of  bills  by  leave  of  court  when  matter  alleged  in  answer  makes 

amendment  necessary 45 

plaintiff  not  entitled  as  of  course  to  amend  where  he  proceeds  to 
a  hearing,  notwithstanding  objection  for  want  of  par- 
ties taken  by  answer 52 

when  answers  may  be  an;  ended  60 

Answers,  filing  of 1 

taxable  costs  for   25 

general    provisions    respecting    39-46 

as  to  contents  of   39-40 

provisions  as  to  answer  of  defendant  where  complainant  waives 

answer  under  oath 40 

to  certain  interrogatories  in  bill 40 

effect  of  defendant  declining  to  answer  interrogatories  44 

provisions  as  to  supplemental 46 

before   whom    verified    59 

how  and  when  amended    60 

general  provision  as  to  exceptions  to   Gl-65 

time   for   filing   exceptions    to    61 

provisions  for  costs  where  separate  answers  are  filed  by  same 

solicitor    62 

hearing  exceptions  to  answer  for  insufficiency  63 

proceedings  when  exceptions  to  answer  are  allowed  on  hearing  64 

proceedings  when  exceptions  to  answer  are  overruled   65 

where   answer  to   original   bill   shall   be   made   before  original 

plaintiff  can  be  compelled  to  answer  cross  bill 72 

Appeals,  provisions  as  to  suspending  or  modifying  injunctions  dur- 
ing the  pendency  of  an  appeal  93 

Appearance,  when  defendant  must  appear    17 

Arugment.     (See  Hearing.) 
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Rule 

Attachment,  provisions  as  to  writ  of 7 

attachment  after  final  decree   8 

when  writ  of  attachment  to  issue  to  compel  defendant  to  make 

a  better  answer  to  the  matter  of  exceptions  54 

by    master   for   his   compensation    82 

Bills,  filing  of ! 1 

when  bills  may  be  taken  pro  confesso  against  the  defendant, 

and  proceeding  thereon    18 

decree  may  be  entered  when  bill  is  taken  pro  confesso  ....  19 

general  frame  of   20-25 

commencement   and   ending   of    20 

provisions  as  to  contents  of  21 

respecting   necessary   or   proper   parties    22 

prayer  in    23 

how  signed  by  counsel 23 

taxable  costs  for  25 

several  provisions  as  to  scandal  and  impertinence  in  26-27 

general  provisions  as  to  amendment  to 28-30 

provisions  as  to  interrogatories  in  the  interrogating  part  of  . .  41-43 
amendment  of,  by  leave  of  court  when  matter  alleged  in  answer 

makes    amendment    necessary    45 

general  provisions   as  to  parties  to    47-53 

nominal    parties    to     54 

brought  by  stockholders  in  a  corporation  against  the  corpora- 
tion and  other  parties;  how  verified,  and  what  allega- 
tions must  be  contained  therein  94 

Bills  of  revivor,  general  provisions  as  to  same  56-58 

contents    of    58 

Certificate  of  counsel  to  accompany  demurrers  and  pleas 31 

Circuit  courts  always  to  be  open  for  certain  purposes 1 

provisions  as  to  the  making  of  rules  by  judges  thereof 89 

Clerk,  duties  of  same 2 

to  enter  motions,  rules,  orders,  etc.,  in  order  book 4 

certain  motions  and  applications  grantable  of  course  by  clerk  5 

Clerk's  office,  provisions  as  to  same 2 

Commissioners  for  taking  testimony,  how  to  be  named 67 

how  witnesses  may  be  compelled  to  appear  before  them  and 

testify  73 

Commissions,  issuing  and  return  of 1 

when  and  how  to  issue 67 

provisions  as  to  publication  and  opening  same  in  clerk's  office  . .  69 
Corporations,  bills  brought  by  stockholders  in  a  corporation  against 
the   corporation   and  other  parties,  how  verified  and 

what  allegations  must  be  contained  therein 94 

Costs,  where  separate  answers  are  filed  and  the  same  solicitor  is 

employed  for  two  or  more  defendants 62 
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...                           „      ,  Rule 
provisions  for  payment  of,  when  exceptions  for  frivolous  causes 

or  delay  are  filed  to  master's  report 84 

Counsel,  signature  of,  to  be  affixed  to  bill,  provisions  as  to  same  ...  24 

Cross  bill,  provisions  as  to  same  to 

Death,  how  suits  may  be  revived  on  death  of  either  party 56 

De  bene  esse  examination,  when  and  how  same  may  be  taken 70 

Decree,  provisions  as  to  entry  of  decree  when  bill  is  pro  confesso 

against  the  defendant 18-19 

for  an  account  of  the  personal  estate  of  a  testator  or  intestate 

on  reference  to  master,  etc 73 

corrections  of  clerical  mistakes  in   85 

contents    of    86 

what  the  decree  in  a  suit  for  foreclosure  of  a  mortgage  may 

provide  for    92 

Default  of  defendant,  proceedings  that  may  be  taken  thereon 18 

when  decree  may  be  entered  and  bill  taken  pro  confesso   19 

Defendant,  when  he  must  appear   17 

bills  may  be  taken  pro  confesso  against  defendant,  and  pro- 
ceedings   thereon     18 

decree  may  be  entered  and  bill  taken  pro  confesso  against  the 

defendant   19 

Demurrers,  general  provisions  as  to   31-38 

to  be  accompanied  by  certificate  of  counsel,  etc.,  provisions  re- 
specting      31 

to  what  defendant  may  demur   32 

proceedings  by  plaintiff  on  demurrer   33 

provisions  as  to  ease  where  demurrer  is  overruled 34 

provisions  as  to  case  where  demurrer  is  alllowed 35 

where  demurrer  will  not  be  overruled 36,  37 

effect  of  not  setting  down  demurrer  for  argument  at  certain 

time 38 

time  when  demurrer  is  to  be  set  down  for  argument 38 

Depositions,  how  taken  when  evidence  is  to  be  taken  orally 67 

testimony  is   to   be  taken  by  deposition  according  to   act   of 

Congress    _. 68 

provisons  as  to  publication  and  opening  of  same  in  clerk's  office  69 

Discovery,  provision  as  to  the  filing  of  a  cross  bill  for 72 

Dismissal,  when  bill  shall  be  dismissed  38 

court  may  dismiss  a  bill    where  plaintiff  proceeds  to  a  hearing, 
notwithstanding  objection  for  want  of  parties,  taken 

by  answer    52 

of  suit  for  failure  to  file  replication  66 

Evidence,  how  taken  down  before  master  in  certain  cases 81 

'Examination,  how  to  take  and  return  depositions  of  witnesses  ex- 
amined orally  67 

Examiner,  how  witnesses  may  be  compelled  to  appear  before  him 

and  testify   78 
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Rule 
Exceptions,  provisions  as  to  exceptions  to  bills  for  scandal  and  im- 
pertinence    26-27 

hearing  exceptions  to  answers  for  insufficiency 63 

proceedings  when  exception  to  answers  are  allowed  on  hearing  64 
to  report  of  master,  time  of  filing  exceptions  thereto,  and  con- 
firmation of  report  if  no  exceptions  are  filed 83 

provisions  to  prevent  the  filing  of  exceptions  to   reports  for 

frivolous  causes  or  delay   84 

Execution,  writ  of,  provision  as  to  same 8 

Filing  of  pleading,  etc 7 

Foreclosure,  what  the  decree  in  a  suit  for  foreclosure  of  a  mortgage 

may  provide  for 92 

Guardians  ad  litem,  how  appointed   87 

Hearing,  case  when  defendant,  by  answer,  suggests  that  bill  is  de- 
fective for  want  of  parties  52 

Hearing,  proceedings  for  hearing  where  exceptions  are  filed  to  answer  63 

of  reference  before  master,  when  to  be  brought  on 74 

Impertinence  in  bills  not  permitted;  will  be  struck  out  on  exception  26 

general  provisions  as  to  elimination  of  impertinence  in  bills ....  26-27 

Infants,  how  they  may  sue  87 

Injunctions,  provisions  as  to  the  granting  of  injunctions  when  asked 

for  by  bill  to  stay  proceedings  at  law 55 

suspending  or  amending  injunctions  during  the  pendency  of  an 

appeal   93 

Interrogatories,  provisions  as  to  the  interrogating  part  of  bills 41-43 

form  of  last  of  the  written  interrogatories  to  take  testimony  . .  71 

Issue,  suit  when  deemed  at  issue  66 

Judges,  provisions  as  to  granting  orders,  etc.,  by  judges  of  circuit 

court  in  vacation  and  term 3 

Marshal,  provisions  as  to  service  of  process  by      15 

Master,  general  provisions  as  to  reference  to  and  proceedings  before 

them 73-82 

reference  to,  if  any  decree  for  account  of  personal  estate  of  a 

testator  or  intestate   t 73 

when  to  be  brought  on  for  hearing  74 

proceedings  on  reference  before   75 

what  report  of  master,  on  reference  before  him  shall  contain.  .  .  76 

power  of  same  on  reference  77 

how  witnesses  may  be  compelled  to  appear  before  him  and  tes- 
tify on  reference   78 

form  in  which  accounts  shall  be  produced  before  him 79 

what  paper  may  be  used  before  him  on  a  reference 80 

persons  whom  master  is  at  liberty  to  examine  on  reference.  ...  81 

in    chancery,  how  appointed  82 

provisions  as  to  the  filing  of  master's  report  and  the  filing  of  ex- 
ceptions thereto   83 
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Mistakes  in  decree,  etc.,  how  corrected   as 

Motions,  when  they  may  be  made  in  courts  of  equity 1 

what  are  to  be  deemed  motions  and  applications  grantable  of 

course   c 

Motions,  what  are  not  grantable  of  course,  how  and  when  heard 6 

Notice,  provisions  for  notice  of  application  for  certain  orders  3 

what  to  be  deemed  notice  in  certain  cases 4 

to  be  given  for  examination  of  witnesses  67 

provisons  as  to  notice  for  de  bene  esse  examination  of  witnesses  70 

Oath  (see  Affirmation)   gj 

Orders,  when  they  may  be  made  in  courts  of  equity 1 

Parties,  court  may  make  a  decree  saving  rights  of  absent  parties  at 

trial  where  defendant-'suggests  »  defect 53 

provisions  as  to  nominal  parties  to  bill  54 

to  bills,  when  court  may  proceed  without  making  certain  per- 
sons parties 47 

parties  may  be  dispensed  with  when  very  numerous,  etc. .  .  48 

not  necessary  to  make  cestuis  que  trust  parties  to  suit 49 

in  suits  to  execute  trust  in  a  will  50 

in  cases  of  a  joint  and  several  demand  either  as  principals  or 

sureties  51 

provisions  for  the  hearing  of  a  case  when  defendant  by  answer 

suggests  that  bill  is  defective  for  want  of  parties 52 

Petitions  for  rehearing,  when  they  can  be  applied  for 88 

Pleadings,  filing  of   1 

Pleas,  to  be  accompanied  by  certificate  of  counsel,  etc.,  provisions 

respecting  same 31 

to  what  defendant  may  plead  32 

proceedings  by  plaintiff  33 

Practice,  how  regulated  when  the  rules  of  the  United  States  Supreme 

Court  or  the  circuit  courts  do  not  apply  90 

Process,  issuing  and  return  of  1 

final  process  defined 7 

mesne  process  defined 7 

when  writ  of  assistance  to  issue   9 

provisions  as  to  same  in  cases  where  a  person  not  a  party  to  a 

cause  is  served 10 

service  of  same  11-16 

by  whom  served,  and  entry  of  proof  of  service  required 15 

Prochein  amies,  provisions  as  to  the  same  87 

Reference,  general  provisions  as  to  reference  to  and  proceedings  be- 
fore masters   73-82 

to  master  of  any  decree  for  account  of   personal   estate   of  a 

testator  or  intestate 73 

when  reference  to  master  is  to  be  brought  on  for  hearing 74 

before  master,  proceedings  on    75 

what  reports  of  master  on  reference  before  him  shall    contain.  .  76 
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power  of  master  on 77 

how  witnesses  may  be  compelled  to  appear  before  master  or 

examiner  and  testify  78 

form  in  which  accounts  shall  be  produced  before  master 79 

what  papers  may  be  used  before  master  on 80 

who  may  be  examined  by  master  on 81 

Rehearing,  provisions  as  to  same  88 

Replication,  no  special  replication  to  answer  to  be  filed 45 

general  provisons  as  to 66 

Report  by  master  on  reference,  what  to  contain 76 

of  master  not  to  be  retained  as  security  for  compensation 82 

when  to  be  filed  and  time  of  filing  exceptions  thereto,  etc.  83 
provisions  to  prevent  the  filing  of  exceptions   to   reports  for 

frivolous  causes  or  delay 84 

Rules,  when  they  may  be  made  in  courts  of  equity 1 

provisions  as  to  making  of  rules  by  judges  of  circuit  courts ....  89 

Scandal,  general  provisions  as  to  elimination  of  scandal  in  bills . . .     26-27 

in  bills  not  permitted.    Will  be  struck  out  on  exception 26 

Service,  provisions  as  to  service  of  process  11-16 

Stockholders,   bills   brought   by    stockholders    in    corporation    against 
the  corporation  and  other  parties,  how  verified,  and  what 

allegations  must  be  contained  therein  94 

Subpoena,  provisions  respecting   7 

when  to  issue  11 

who  to  issue  same,  when  it  may  be  issued,  and  how  returnable  12 

general  provisions  as  to  same,  how  served  13 

when  and  how  issued  14 

by  whom  served,  proof  of  service  required  15 

proceedings  on  return  of,  served  16 

Supplemental  answers,  provisions  as  to  same 46 

Supplemental  bills,  when  granted,  and  provisions  respecting  same. .  57 

contents  of  58 

Testimony,  when  taken  by  commission   67 

orally 67 

time  for  various  parties  to  take  testimony  where  evidence  is  to 

be  taken  orally  67 

how  to  be  taken  by  deposition  according  to  act  of  Congress ....  68 

general  provisons  as  to  time  of  taking  69 

when  and  how  same  may  be  taken  de  bene  esse 70 

form  of  last  interrogatory   71 

Time  may  be  abridged  in  certain  cases 4 

when  subpoena  is  returnable   12 

for  appearance  of  defendant   17 

when  bill  may  be  taken  pro  confesso  against  defendant IS 

for  entry  of  decree  when  bill  is  pro  confesso 19 

provisions   relating   generally   to   time   in   which   bills   may  be 

amended,  etc 28-30 
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Kulo 

for  filing  new  or  supplemental  answer 46 

to  have  case  set  down  for  argument  when  defendant  by  answer 

suggests  defective  bill  for  want  of  parties 52 

when  suits  will  stand  revived  as  of  course  56 

for  pleading  to  supplemental  bill 57 

filing  exceptions  to  answer  for  insufficiency 61 

parties  to  suits  to  take  testimony  when  evidence  is  to  be 

taken   orally    67 

general  provisons  respecting  time  of  taking  testimony  69 

for  filing  exceptions  to  report  of  master 83 

Verification,  bills  brought  by  stockholders  against  the  corporation  and 

other  parties,  how  verified  and  what  allegations  must 

be  contained  therein  94 

Witnesses,  how  examined  when  evidence  is  to  be  taken  orally 67 

compelled  to  attend 67 

when  and  how  some  may  be  examined  de  bene  esse 70 

before  commissioner  or  master  or  examiner,  how  compelled  to 

appear  and  testify   78 

when  same  may  be  examined  in  open  court 78 

Writ  of  assistance,  provisions  as  to  same 7 

when  to  issue  9 

Writ  of  sequestration,  provisions  as  to.  same  7 

when  to  issue 8 
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c 

RULES  OF  ADMIRALTY  PRACTICE 

ON  THE  INSTANCE  SIDE  OF  THE  COURT,  IN  PURSUANCE  OF 
THE  ACT  OF  THE  23d  OF  AUGUST,  1842,  CHAPTER  188. 
ISSUE  AND  SERVICE  OF  MESNE  PROCESS. 


l. 

No  mesne  process  shall  issue  from  the  district  courts  in  any  civil  cause 
of  admiralty  and  maritime  jurisdiction  until  the  libel,  or  libel  of  informa- 
tion, shall  be  filed  in  the  clerk's  office  from  which  such  process  is  to  issue. 
All  process  shall  be  served  by  the  marshal  or  by  his  deputy,  or,  where  he  or 
they  are  interested,  by  some  discreet  and  disinterested  person  appointed  by 
the  court. 

See  ante,  §  1202  of  Code. 

3. 

In  suits  in  personam,  the  mesne  process  may  be  by  a  simple  warrant  of 
arrest  of  the  person  of  the  defendant,  in  the  nature  of  a  capias,  or  by  a 
warrant  of  arrest  of  the  person  of  the  defendant,  with  a  clause  therein, 
that  if  he  can  not  be  found,  to  attach  his  goods  and  chattels  to  the  amount 
sued  for;  or  if  such  property  can  not  be  found,  to  attach  his  credits  and 
effects  to  the  amount  sued  for  in  the  hands  of  the  garnishees  named  there- 
in; or  by  a  simple  monition,  in  the  nature  of  a  summons  to  appear  and 
answer  to  the  suit,  as  the  libellant  shall,  in  his  libel  or  information,  pray 
for  or  elect. 

See  ante,  §  1203  of  Code. 

BAIL  BOND  OR  STIPULATION. 
3. 
In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues  and  is 
executed,  the  marshal  may  take  bail,  with  sufficient  sureties,  from  the  par- 
ty arrested,  by  bond  or  stipulation,  upon  condition  that  he  will  appear  in 
the  suit  and  abide  by  all  orders  of  the  court,  interlocutory  or  final,  in  the 
eause,  and  pay  the  money  awarded  by  the  final  decree  rendered  therein  in 
the  court  to  which  the  process  is  returnable,  or  in  any  appellate   court. 
And  upon  such  bond  or  stipulation  summary  process  of  execution  may  and 
shall  be  issued  against  the  principal  and  sureties  by  the  court  to  which 
such  process  is  returnable,  to  enforce  the  final  decree  so  rendered,  or  upon 
appeal  by  the  appellate  court. 
See  ante,  §  1205  of  Code. 
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4. 

In  all  suits  in  personam,  where  goods  and  chattels,  or  credits  and  effects, 
are  attached  under  such  warrant  authorizing  the  same,  the  attachment  may 
be  dissolved  by  order  of  the  court  to  which  the  same  warrant  is  returnable, 
upon  the  defendant  whose  property  is  so  attached  giving  a  bond  or  stipu- 
lation, with  sufficient  sureties,  to  abide  by  all  orders,  interlocutory  or 
final,  of  the  court,  and  pay  the  amount  awarded  by  the  final  decree  ren- 
dered in  the  court  to  which  the  process  is  returnable,  or  in  any  appellate 
court;  and  upon  such  bond  or  stipulation,  summary  process  of  execution 
shall  and  may  be  issued  against  the  principal  and  sureties  by  the  court  to 
which  such  warrant  is  returnable,  to  enforce  the  final  decree  so  rendered, 
or  upon  appeal  by  the  appellate  court. 

See  ante,  §  1223  of  Code. 

5. 

Bonds  or  stipulations  in  admiralty  suits  may  be  given  and  taken  in 
open  court,  or  in  chambers,  or  before  any  commissioner  of  the  court  who  is 
authorized  by  the  court  to  take  affidavits  of  bail  and  depositions  in  cases 
pending  before  the  court,  or  any  commissioner  of  the  United  States  au- 
thorized by  law  to  take  bail  and  affidavits  in  civil  cases. 

See  ante,  §  1216  of  Code. 

G. 

In  all  suits  in  personam,  where  bail  is  taken,  the  court  may,  upon  motion, 
for  due  cause  shown,  reduce  the  amount  of  the  sum  contained  in  the  bond 
or  stipulation  therefor;  and  in  all  cases  where  »  bond  or  stipulation  is 
taken  as  bail,  or  upon  dissolving  an  attachment  of  property  as  aforesaid, 
if  either  of  the  sureties  shall  become  insolvent  pending  the  suit,  new 
sureties  may  be  required  by  the  order  of  the  court,  to  be  given,  upon  mo- 
tion, and  due  proof  thereof. 

See  ante,  §§  1208,  1224  of  Code. 

NO  WARRANT  OF  ARREST  FOR  MORE  THAN  $500. 
7. 
In   suits   in  personam,   no   warrant   of   arrest,   either  of  the   person   or 
property  of  the  defendant,  shall  issue  for  a  sum  exceeding  five  hundred 
dollars,  unless  by  the  special  order  of  the  court,  upon  affidavit  or  other 
proper  proof  showing  the  propriety  thereof. 
See  ante,  §  1204  of  Code. 

WHERE  PROPERTY  IN  CUSTODY  OF  THIRD  PERSON. 
8. 
In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furniture, 
boats,  or  other  appurtenances,  if  such  tackle,  sails,  apparel,  furniture,  boats, 
or  other  appurtenances  are  in  the  possession  or  custody  of  any  third  per- 
son, the  court  may,  after  a  due  monition  to  such  third  person,  and  a  hear- 
ing of  the  cause,  if  any,  why  the  same  should  not  be  delivered  over,  award 
ana  decree  that  the  same  be  delivered  into  the  custody  of  the  marshal  or 
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other  proper  officer,  if,  upon  the  hearing,  the  same  is  required  by  law  and 
Justice. 

See  ante,  §  1211  of  Code. 

SEIZURE  CUSTODY  AND  DISPOSITION  OF  PROPERTY. 

9. 

In  all  cases  of  seizure,  and  in  other  suits  and  proceedings  in  rem,  the 
process,  unless  otherwise  provided  for  by  statute,  shall  be  by  a  warrant 
of  arrest  of  the  ship,  goods,  or  other  thing  to  be  arrested;  and  the  mar- 
shal shall  thereupon  arrest  and  take  the  ship,  goods,  or  other  thing  into 
his  possession  for  safe  custody,  and  shall  cause  public  notice  thereof  and 
of  the  time  assigned  for  the  return  of  such  process  and  the  hearing  of  the 
cause,  to  be  given  in  such  newspaper  within  the  district  as  the  district 
court  shall  order;  and  if  there  is  no  newspaper  published  therein,  then  in 
such  other  public  places  in  the  district  as  the  court  shall  direct. 

See  ante,  §  1210  of  Code. 

10. 

In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the  same  are 
perishable,  or  are  liable  to  deterioration,  decay,  or  injury,  by  being  de- 
tained in  custody  pending  the  suit,  the  court  may,  upon  the  application  of 
either  party,  in  its  discretion,  order  the  same  or  so  much  thereof  to  be 
sold  as  shall  be  perishable  or  liable  to  depreciation,  decay,  or  injury;  and 
the  proceeds,  or  so  much  thereof  as  shall  be  a.  full  security  to  satisfy  in 
decree,  to  be  brought  into  court  to  abide  the  event  of  the  suit;  or  the 
court  may,  upon  the  application  of  the  claimant,  order  a  delivery  thereof 
to  him,  upon  a  due  appraisement,  to  be  had  under  its  direction,  either  up- 
on the  claimant's  depositing  in  court  so  much  money  as  the  court  shall 
order,  or  upon  his  giving  a,  stipulation,  with  sureties,  in  such  sum  as  the 
court  shall  direct,  to  abide  by  and  pay  the  money  awarded  by  the  final  de- 
cree rendered  by  the  court,  or  the  appellate  court,  if  any  appeal  intervenes, 
as  the  one  or  the  other  course  shall  be  ordered  by  the  court. 

See  ante,  §  1222  of  Code. 

11. 

In  like  manner,  where  any  ship  shall  be  arrested,  the  same  may,  upon 
the  application  of  the  claimant,  be  delivered  to  him  upon  a  due  appraise- 
ment, to  be  had  under  the  direction  of  the  court,  upon  the  claimant's  de- 
positing in  court  so  much  money  as  the  court  shall  order,  or  upon  his  giv- 
ing a  stipulation,  with  sureties,  as  aforesaid;  and  if  the  claimant  shall 
decline  any  such  application,  then  the  court  may,  in  its  discretion,  upon 
the  application  of  either  party,  upon  due  cause  shown,  order  a  sale  of  such 
ship,  and  the  proceeds  thereof  to  be  brought  into  court  or  otherwise  dis- 
posed of,  as  it  may  deem  most  for  the  benefit  of  all  concerned. 

See  ante,  §  1219  of  Code. 

PROCEEDINGS  IN  REM  OR   IN  PERSONAM. 

12. 

In  all  suits  by  material-men  for  supplies  or  repairs,  or  other  necessaries, 
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the  libellant  may  proceed  against  the  ship  and  freight  in  rem,  or  against 
the  master  or  owner  alone  in  personam. 

See  ante,  §  1240  of  Code. 

13. 

In  all  suits  for  mariners'  wages,  the  libellant  may  proceed  against  the 
ship,  freight  and  master,  or  against  the  ship  and  freight,  or  against  the 
owner  or  the  master  alone  in  personam. 

See  ante,  §  1241  of  Code. 

14. 

In  all  suits  for  pilotage  the  libellant  may  proceed  against  the  ship  and 
master,  or  against  the  ship,  or  against  the  owner  alone  or  the  master  alone 
in  personam. 

See  ante,  §  1242  of  Code. 

,15. 

In  all  suits  for  damage  by  collision,  the  libellant  may  proceed  against 
the  ship  and  master;  or  against  the  ship  alone,  or  against  the  master  or 
the  owner  alone  in  personam. 

See  ante,  §  1243  of  Code. 

16. 

In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  elsewhere 
within  the  admiralty  and  maritime  jurisdiction,  the  suit  shall  be  in  per- 
sonam only. 

Sen  ante,  §  1245  of  Code. 

IT. 

In  all  suits  against  the  ship  or  freight,  founded  upon  a  mere  maritime 
hypothecation,  either  express  or  implied,  of  the  master,  for  moneys  taken 
ixp  in  a  foreign  port  for  supplies  or  repairs  or  other  necessaries  for  the 
voyage,  without  any  claim  of  marine  interest,  the  libellant  may  proceed 
either  in  rem  or  against  the  master  or  the  owner  alone  in  personam. 

See  ante,  §  1246  of  Code. 

18. 

In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  shall  be  in 
Tem  only  against  the  property  hypothecated,  or  the  proceeds  of  the  proper- 
ty, in  whosesoever  hands  the  same  may  be  found,  unless  the  master  has, 
-without  authority,  given  the  bottomry  bond,  or  by  his  fraud  or  miscon- 
duct has  avoided  the  same,  or  has  subtracted  the  property,  or  unless  the 
owner  has,  by  his  own  misconduct  or  wrong,  lost  or  subtracted  the  proper- 
ty, in  which  latter  cases  the  suit  may  be  in  personam  against  the  wrong- 
doer. 

See  ante,  §  1247  of  Code. 

19. 

In  all  suits  for  salvage,  the  suits  may  be  in  rem  against  the  property 
saved,  or  the  proceeds  thereof,  or  in  personam  against  the  party  at  whose 
request  and  for  whose  benefit  the  salvage  service  has  been  performed. 

See  ante,  §  1248  of  Code. 
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PROCESS  IN  PETITORY  AND  POSSESSORY  SUITS. 
20. 

In  all  petitory  and  possessory  suits  between  part  owners  or  adverse 
proprietors,  or  by  the  owners  of  a  ship  or  the  majority  thereof,  against  the 
master  of  a  ship,  for  the  ascertainment  of  the  title  and  delivery  of  the 
possession,  or  for  the  possession  only,  or  by  one  or  more  part  owners  against 
the  others  to  obtain  security  for  the  return  of  the  ship  from  any  voyage  un- 
dertaken without  their  consent,  or  by  one  or  more  part  owners  against  the 
others  to  obtain  possession  of  the  ship  for  any  voyage,  upon  giving  secur- 
ity for  the  safe  return  thereof,  the  process  shall  be  by  an  arrest  of  the 
ship,  and  by  a  monition  to  the  adverse  party  or  parties  to  appear  and 
make  answer  to  the  suit. 

See  ante,  §   1213  of  Code. 

EXECUTION. 

21. 

In  all  cases  of  a  final  decree  for  the  payment  of  money,  the  libellant 
shall  have  a  writ  of  execution,  in  the  nature  of  a  fieri  facias,  commanding 
the  marshal  or  his  deputy  to  levy  and.  collect  the  amount  thereof  out  of  the 
goods  and  chattels,  lands  and  tenements,  or  other  real  estate,  of  the  defend- 
ant or  stipulators. 

See  ante,  §   1285  of  Code. 

INFORMATIONS  AND  LIBELS. 
22. 

All  informations  and  libels  of  information  upon  seizures  for  any  breach 
of  the  revenue,  or  navigation,  or  other  laws  of  the  United  States,  shall 
state  the  place  of  seizure,  whether  it  be  on  land  or  on  the  high  seas,  or 
on  navigable  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  and  the  district  within  which  the  property  is  brought 
and  where  it  then  is.  The  information  or  libel  of  information  shall  also 
propound  in  distinct  articles  the  matters  relied  on  as  grounds  or  causes  of 
forfeiture,  and  aver  the  same  to  be  contrary  to  the  form  of  the  statute  or 
statutes  of  the  United  States  in  such  case  provided,  as  the  case  may  re- 
quire, and  shall  conclude  with  a.  prayer  of  due  process  to  enforce  the  for- 
feiture, and  to  give  notice  to  all  persons  concerned  in  interest  to  appear 
and  show  cause  at  the  return-day  of  the  process  why  the  forfeiture  should 
not  be  decreed. 

See  ante,  §  1199  of  Code. 
J  23. 

All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the  nature  of 
the  cause;  as,  for  example,  that  it  is  a  cause,  civil  and  maritime,  of  con- 
tract, or  of  tort  or  damage,  or  of  salvage,  or  of  possession,  or  otherwise, 
as  the  case  may  be;  and,  if  the  libel  be  in  rem,  that  the  property  is  within 
the  district;  and,  if  in  personam,  the  names  and  occupations  and  places  of 
residence  of  the  parties.  The  libel  shall  also  propound  and  articulate  in 
distinct  articles  the  various  allegations  of  fact  upon  which  the  libellant 
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relies  in  support  of  his  suit,  so  that  the  defendant  may  be  enabled  to  an- 
swer distinctly  and  separately  the  several  matters  contained  in  each  arti- 
cle; and  it  shall  conclude  with  a  prayer  of  due  process  to  enforce  his 
rights,  in  rem  or  in  personam  (as  the  case  may  require),  and  for  such  re- 
lief and  redress  as  the  court  is  competent  to  give  in  the  premises.  And  the 
libellant  may  further  require  the  defendant  to  answer  on  oath  all  interrog- 
atories propounded  by  him  touching  all  and  singular  the  allegations  in 
the  libel  at  the  close  or  conclusion  thereof. 

See  ante,  §  1198  of  Code. 

24. 

In  all  informations  and  libels  in  causes  of  admiralty  and  maritime  ju- 
risdiction, amendments  in  matters  of  form  may  be  made  at  any  time,  on 
motion  to  the  court,  as  of  course.  And  new  counts  may  be  filed,  and  amend- 
ments in  matters  of  substance  nifty  be  made,  upon  motion,  at  any  time 
"before  the  final  decree,  upon  such  terms  as  the  court  shall  impose.  And 
where  any  defect  of  form  is  set  down  by  the  defendant  upon  special  ex- 
ceptions, and  is  allowed,  the  court  may,  in  granting  leave  to  amend,  im- 
pose terms  upon  the  libellant. 

See  ante,  §  1201  of  Code. 

STIPULATIONS. 

25. 

In  all  cases  of  libels  in  personam,  the  court  may,  in  its  discretion,  upon 
-the  appearance  of  the  defendant,  where  no  bail  has  been  taken,  and  no  at- 
tachment of  property  has  been  made  to  answer  the  exigency  of  the  suit, 
require  the  defendant  to  give  a  stipulation,  with  sureties,  in  such  sum 
as  the  court  shall  direct,  to  pay  all  costs  and  expenses  which  shall  be 
awarded  against  him  in  the  suit,  upon  the  final  adjudication  thereof,  or 
"by  any  interlocutory  order  in  the  progress  of  the  suit. 

See  ante,  §  1225  of  Code. 

26. 

In  suits  in  rem,  the  party  claiming  the  property  shall  verify  his  claim 
on  oath  or  solemn  affirmation  stating  that  the  claimant  by  whom  or  on 
whose  behalf  the  claim  is  made  is  the  true  and  bona  fide  owner,  and  that 
no  other  person  is  the  owner  thereof.  And,  where  the  claim  is  put  in  by 
an  agent  or  consignee,  he  shall  also  make  oath  that  he  is  duly  authorized 
thereto  by  the  owner;  or,  if  the  property  be,  at  the  time  of  the  arrest, 
in  the  possession  of  the  master  of  a  ship,  that  he  is  the  lawful  bailee  there- 
of for  the  owner.  And,  upon  putting  in  such  claim,  the  claimant  shall  file 
a  stipulation,  with  sureties,  in  such  sum  as  the  court  shall  direct,  for  the 
payment  of  all  costs  and  expenses  which  shall  be  awarded  against  him  by 
the  final  decree  of  the  court,  or,  upon  an  appeal,  by  the  appellate  court. 

See  ante,  §§  1258,  1223  of  Code. 

ANSWER  TO  LIBEL.    SEE  ALSO  RULE  48. 
27. 
In    all    libels    in    causes    of    civil   and   maritime    jurisdiction,    whether 
in  rem  or  in  personam,  the  answer  of  the  defendant  to  the  allegations  in 
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the  libel  shall  be  on  oath  or  solemn  affirmation;  and  the  answer  shall  be 
full  and  explicit  and  distinct  to  each  separate  article  and  separate  allega- 
tion in  the  libel,  in  the  same  order  as  numbered  in  the  libel,  and  shall  also 
answer  in  like  manner  each  interrogatory  propounded  at  the  close  of  the 
libeL 

See  rule  49. 

See  ante,  §  1259  of  Code. 

EXCEPTIONS  TO  ANSWER. 

28. 

The  libellant  may  except  to  the  sufficiency,  or  fullness,  or  distinctness, 
or  relevancy  of  the  answer  to  the  articles  and  interrogatories  in  the  libel; 
and,  if  the  court  shall  adjudge  the  same  exceptions,  or  any  of  them,  to  be 
good  and  valid,  the  court  shall  order  the  defendant  forthwith,  within  such 
time  as  the  court  shall  direct,  to  answer  the  same,  and  may  further  order 
the  defendant  to  pay  such  costs  as  the  court  shall  adjudge  reasonable. 

See  ante,  §  1261  of  Code. 

DECREE  PRO  CONFESSO. 

29. 

If  the  defendant  shall  omit  or  refuse  to  make  due  answer  to  the  libel 
upon  the  return-day  of  the  process,  or  other  day  assigned  by  the  court, 
the  court  shall  pronounce  him  to  be  in  contumacy  and  default;  and  there- 
upon the  libel  shall  be  adjudged  to  be  taken  pro  confesso  against  him,  and 
the  court  shall  proceed  to  hear  the  cause  ex  parte,  and  adjudge  therein 
as  to  law  and  justice  shall  appertain.  But  the  court  may,  in  its  discretion, 
set  aside  the  default,  and,  upon  the  application  of  the  defendant,  admit 
him  to  make  answer  to  the  libel,  at  any  time  before  the  final  hearing  and 
decree,  upon  his  payment  of  all  the  costs  of  the  suit  up  to  the  time  of 
granting  leave  therefor. 

See  ante,  §  1269  of  Code. 

FAILURE  TO  ANSWER  CERTAIN  MATTERS. 
30. 
In  all  cases  where  the  defendant  answers,  but  does  not  answer  fully  and 
explicitly  and  distinctly  to  all  the  matters  in  any  article  of  the  libel,  and 
exception  is  taken  thereto  by  the  libellant,  and  the  exception  is  allowed,  the 
court  may,  by  attachment,  compel  the  defendant  to  make  further  answer 
thereto,  or  may  direct  the  matter  of  the  exception  to  be  taken  pro  con- 
fesso against  the  defendant,  to  the  full  purport  and  effect  of  the  article 
to  which  it  purports  to  answer,  and  as  if  no  answer  had  been  put  in  there  ■ 
to. 
See  ante,  §  1262  of  Code. 

SI. 
The  defendant  may  object,  by  his  answer,  to  answer  any  allegation  or 
interrogatory  contained  in  the  libel  which  will  expose  him  to  any  prosecu- 
tion or  punishment  for  crime,  or  for  any  penalty  or  any  forfeiture  of  his 
property  for  any  penal  offense. 
See  ante,  §  1263  of  Code. 
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DEFENDANT'S  INTERROGATORIES. 

32. 

The  defendant  shall  have  a  right  to  require  the  personal  answer  of  the 
libellant  upon  oath  or  solemn  aflirmation  to  any  interrogatories  which  he 
may,  at  the  close  of  his  answer,  propound  to  the  libellant  touching  any 
matters  charged  in  the  libel,  or  touching  any  matter  of  defense  set  up  in 
the  answer,  subject  to  the  like  exception  as  to  matters  which  shall  expose 
the  libellant  to  any  prosecution,  or  punishment,  or  forfeiture,  as  is  pro- 
vided in  the  thirty-first  rule.  In  default  of  due  answer  by  the  libellant 
to  such  interrogatories  the  court  may  adjudge  the  libellant  to  be  in  de- 
fault, and  dismiss  the  libel,  or  may  compel  his  answer  in  the  premises,  by 
attachment,  or  take  the  subject-matter  of  the  interrogatory  pro  confesso 
in  favor  of  the  defendant,  as  the  court,  in  its  discretion,  shall  deem  most 
fit  to  promote  public  justice. 

See  ante,  §  1265  of  Code. 

IN  CASE  OF  ABSENCE  OR  SICKNESS. 

33. 

Where  either  the  libellant  or  the  defendant  is  out  of  the  country,  or  un- 
able, from  sickness  or  other  casualty,  to  make  an  answer  to  any  interrog- 
atory on  oath  or  solemn  affirmation  at  the  proper  time,  the  court  may,  in 
its  discretion,  in  furtherance  of  the  due  administration  of  justice,  dispense 
therewith,  or  may  award  a  commission  to  take  the  answer  of  the  defendant 
when  and  as  soon  as  it  may  be  practicable. 

See  ante,  §  1266  of  Code. 

INTERVENERS. 
34. 

If  any  third  person  shall  intervene  in  any  cause  of  admiralty  and  mari- 
time jurisdiction  in  rem  for  his  own  interest,  and  he  is  entitled,  according 
to  the  cause  of  admiralty  proceedings,  to  be  heard  for  his  own  interest 
therein,  he  shall  propound  the  matter  in  suitable  allegations,  to  which,  if 
admitted  by  the  court,  the  other  party  or  parties  in  the  suit  may  be  re- 
quired, by  order  of  the  court,  to  make  due  answer;  and  such  further  pro- 
ceedings shall  be  had  and  decree  rendered  by  the  court  therein  as  to  law 
and  justice  shall  appertain.  But  every  such  intervenor  shall  be  required, 
upon  filing  his  allegations,  to  give  a  stipulation,  with  sureties,  to  abide  by 
the  final  decree  rendered  in  the  cause,  and  to  pay  all  such  costs  and  ex- 
penses and  damages  as  shall  be  awarded  by  the  court  upon  the  final  decree, 
whether  it  is  rendered  in  the  original  or  appellate  court. 

See  ante,  §§  1268,  1227  of  Code. 

35. 

The  stipulations  required  by  the  last  preceding  rule,  or  on  appeal,  or  in 
any  other  admiralty  or  maritime  proceeding,  shall  be  given  and  taken  in 
the  manner  prescribed  by  rule  fifth  as  amended. 

See  ante,  §  1227  of  Code. 
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EXCEPTIONS. 

3C. 

Exceptions  may  be  taken  to  any  libel,  allegation,  or  answer  for  surplus- 
age, irrelevancy,  impertinence,  or  scandal;  and  if,  upon  reference  to  a 
master,  the  exception  shall  be  reported  to  be  so  objectionable,  and  allowed 
by  the  court,  the  matter  shall  be  expunged,  at  the  cost  and  expense  of  the 
party  in  whose  libel  or  answer  the  same  is  found. 

See  ante,  §§  1200,  1264  of  Code. 

ANSWERS  BY  GARNISHEES. 

37. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  to  answer 
on  oath  or  solemn  affirmation  as  to  the  debts,  credits,  or  effects  of  the 
defendant  in  his  hands,  and  to  such  interrogatories  touching  the  same  as 
may  be  propounded  by  the  libellant;  and  if  he  shall  refuse  or  neglect  so 
to  do,  the  court  may  award  compulsory  process  in  personam  against  him. 
If  he  admits  any  debts,  credits,  or  effects,  the  same  shall  be  held  in  his 
hands,  liable  to  answer  the  exigency  of  the  suit. 

See  ante,  §  1209  of  Code. 

DEPOSIT  IN  COURT. 
38. 

In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other  proceed- 
ing in  rem,  where  freight  or  other  proceeds  of  property  are  attached  to  or 
are  bound  by  the  suit,  which  are  in  the  hands  or  possession  of  any  person, 
the  court  may,  upon  due  application,  by  petition  of  the  party  interested, 
require  the  party  charged  with  the  possession  thereof  to  appear  and  show 
cause  why  the  same  should  not  be  brought  into  court  to  answer  the  exi- 
gency of  the  suit;  and  if  no  sufficient  cause  be  shown,  the  court  may  order 
the  same  to  be  brought  into  court  to  answer  the  exigency  of  the  suit,  and 
upon  failure  of  the  party  to  comply  with  the  order,  may  award  an  attach- 
ment, or  other  compulsive  process,  to  compel  obedience  thereto. 

See  ante,  §  1212  of  Code. 

DISMISSAL. 
30. 
If,  in  any  admiralty  suit,  the  libellant  shall  not  appear  and  prosceute 
his  suit,  according  to  the  course  and  orders  of  the  court,  he  shall  be  deemed 
in  default  and  contumacy;  and  the  court  may,  upon  the  application  of  the 
defendant,  pronounce  the  suit  to  be  deserted,  and  the  same  may  be  dis- 
missed with  costs. 

See  ante,  §  1271  of  Code. 

REHEARrNG. 

40. 

The  court  may,  in  its  discretion,  upon  the  motion  of  the  defendant  and 
the  payment  of  costs,  rescind  the  decree  in  any  suit  in  which,  on  account 
of  his  contumacy  and  default,  the  matter  of  the  libel  shall  have  been  de- 
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creed  against  him,  and  grant  a  rehearing  thereof  at  any  time  within  ten 
days  after  the  decree  has  been  entered,  the  defendant  submitting  to  such 
further  orders  and  terms  in  the  premises  as  the  court  may  direct. 
See   ante,   §   1270  of   Code. 

SALES. 

41. 

All  sales  of  property  under  any  decree  of  admiralty  shall  be  made  by 
the  marshal  or  his  deputy,  or  other  proper  officer  assigned  by  the  court, 
where  the  marshal  is  a  party  in  interest,  in  pursuance  of  the  orders  of  the 
court;  and  the  proceeds  thereof,  when  sold,  shall  be  forthwith  paid  into 
the  registry  of  the  court  by  the  officer  making  the  sale,  to  be  disposed  of 
by  the  court  according  to  law. 

See  ante,  §  1287  of  Code. 

MONEYS  PAID  INTO  COURT. 

42. 

All  moneys  paid  into  the  registry  of  the  court  shall  be  deposited  in  some 
bank  designated  by  the  court,  and  shall  be  so  deposited  in  the  name  of  the 
court,  and  shall  not  be  drawn  out,  except  by  »  check  or  checks  signed  by 
a  judge  of  the  court  and  countersigned  by  the  clerk,  stating  on  whose  ac- 
count and  for  whose  use  it  is  drawn,  and  in  what  suit  and  out  of  what  fund 
in  particular  it  is  paid.  The  clerk  shall  keep  a  regular  book,  containing  a 
memorandum  and  copy  of  all  the  checks  so  drawn  and  the  date  thereof. 

See  ante,  §  1230  of  Code. 

43. 

Any  person  having  an  interest  in  any  proceeds  in  the  registry  of  the 
court  shall  have  u.  right,  by  petition  and  summary  proceeding,  to  inter- 
vene pro  interesse  suo  for  delivery  thereof  to  him;  and  upon  due  notice 
to  the  adverse  parties,  if  any,  the  court  shall  and  may  proceed  summarily 
to  hear  and  decide  thereon,  and  to  decree  therein  according  to  law  and 
justice.  And  if  such  petition  or  claim  shall  be  deserted,  or,  upon  a  hearing, 
be  dismissed,  the  court  may,  in  its  discretion,  award  costs  against  the  pe- 
titioner in  favor  of  the  adverse  party. 

See  ante,  §  1231  of  Code. 

REFERENCES  TO  COMMISSIONERS. 

44. 

In  cases  where  the  court  shall  deem  it  expedient  or  necessary  for  the 
purposes  of  justice,  the  court  may  refer  any  matters  arising  in  the  pro- 
gress of  the  suit  to  one  or  more  commissioners,  to  be  appointed  by  the 
court,  to  hear  the  parties  and  make  report  therein.  And  such  commission- 
er or  commissioners  shall  have  and  possess  all  the  powers  in  the  premises 
which  are  usually  given  to  or  exercised  by  masters  in  chancery  in  ref- 
erence to  them,  including  the  power  to  administer  oaths  to  and  to  examine 
the  parties  and  witnesses  touching  the  premises. 

See  ante,  §  1282  of  Code. 
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APPEALS  TO  CIRCUIT  COURT. 

45. 

All  appeals  from  the  district  to  the  circuit  court  must  be  made  while 
the  court  is  sitting,  or  within  such  other  period  as  shall  be  designated  by 
the  district  court  by  its  general  rules,  or  by  an  order  specially  made  in 
the  particular  suit;  or  in  case  no  such  rule  or  order  be  made,  then  within 
thirty  days  from  the  rendering  of  the  decree. 

See  §  77  of  Code.  Admiralty  appeals  are  now  to  the  circuit  court  of  ap- 
peals. 

46. 

In  all  cases  not  provided  for  by  the  foregoing  rules,  the  district  and 
circuit  courts  are  to  regulate  the  practice  of  the  said  courts  respectively, 
in  such  manner  as  they  shall  deem  most  expedient  for  the  due  administra- 
tion of  justice  in  suits  in  admiralty. 

See  §  805  of  Code. 

BAIL  AND  IMPRISONMENT'  FOR  DEBT. 

47. 

In  all  suits  in  personam,  Where  a  simple  warrant  of  arrest  issues  and 
is  executed,  bail  shall  be  taken  by  the  marshall  and  the  court  in  those 
cases  only  in  which  it  is  required  by  the  laws  of  the  State  where  an  arrest 
is  made  upon  similar  or  analogous  process  issuing  from  the  State  court. 

See  ante,  §  1206  of  Code. 

And  imprisonment  for  debt,  on  process  issuing  out  of  the  admiralty,  is 
abolished,  in  all  cases  where,  by  the  laws  of  the  State  in  which  the  court 
is  held,  imprisonment  for  debt  has  been,  or  shall  be  hereafter  abolished, 
upon  similar  or  analogous  process  issuing  from  a  State  court. 

See  ante,  §  1207  of  Code. 

48. 

The  twenty-seventh  rule  shall  not  apply  to  cases  where  the  sum  or 
value  in  dispute  does  not  exceed  fifty  dollars,  exclusive  of  costs,  unless 
the  district  court  shall  be  of  opinion  that  the  proceedings  prescribed  by  that 
rule  are  necessary  for  the  purposes  of  justice  in  the  case  before  the  court. 

See  ante,  §   1260  of  Code. 

All  rules  and  parts  of  rules  heretofore  adopted,  inconsistent  with  this, 
order,  are  hereby  repealed  and  annulled. 

EVIDENCE  ON  APPEAL. 
49. 
Further  proof,  taken  in  a  circuit  court  upon  an  admiralty  appeal,  shall 
be  by  deposition,  taken  before  some  commissioner  appointed  by  a  circuit 
court,  pursuant  to  the  acts  of  Congress  in  that  behalf,  or  before  some  officer 
authorized  to  take  depositions  by  the  thirtieth  section  of  the  Act  of  Con- 
gress of  the  24th  of  September,  1789,  upon  an  oral  examination  and  cross- 
examination,  unless  the  court  in  which  such  appeal  shall  be  pending,  or 
one  of  the  judges  thereof,  shall,  upon  motion,  allow  a  commission  to  issue 
to  take  such  depositions  upon  written  interrogatories  and  cross-interroga- 
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tories.  When  such  deposition  shall  be  taken  by  oral  examination,  a  noti- 
fication from  the  magistrate  before  whom  it  is  to  be  taken,  or  from  the 
clerk  of  the  court  in  which  such  appeal  shall  be  pending,  to  the  adverse 
party,  to  be  present  at  the  taking  of  the  same,  and  to  put  interrogatories, 
if  he  think  fit,  shall  be  served  on  the  adverse  party  or  his  attorney,  al- 
lowing time  for  their  attendance  after  being  notified  not  less  than  twenty- 
four  hours,  and,  in  addition  thereto,  one  day,  Sundays  exclusive,  for 
every  twenty  miles'  travel;  provided,  that  the  court  in  which  such  appeal 
may  be  pending,  or  either  of  the  judges  thereof,  may,  upon  motion,  in- 
crease or  diminish  the  length  of  notice  above  required. 

See  note  to  R.  45,  supra. 

50. 

When  oral  evidence  shall  be  taken  down  by  the  clerk  of  the  district 
court,  pursuant  to  the  above-mentioned  section  of  the  act  of  Congress, 
and  shall  be  transmitted  to  the  circuit  court,  the  same  may  be  used  in 
evidence  on  the  appeal,  saving  to  each  party  the  right  to  take  the  deposi- 
tions of  the  same  witnesses,  or  either  of  them,  if  he  should  so  elect. 

See  note  to  R.  45,  supra. 

REPLICATION. 
si. 

When  the  defendant,  in  his  answer,  alleges  new  facts,  these  shall  be 
considered  as  denied  by  the  libellant,  and  no  replication,  general  or  special, 
shall  be  filed,  unless  allowed  or  directed  by  the  court  on  proper  cause 
shown.  But  within  such  time  after  the  answer  is  filed  as  shall  be  fixed 
by  the  district  court,  either  by  general  rule  or  by  special  order,  the  libel- 
lant may  amend  his  libel  so  as  to  confess  and  avoid,  or  explain  or  add  to, 
the  new  matters  set  forth  in  the  answer;  and  within  such  time  as  may 
be  fixed,  in  like  manner,  the  defendant  shall  answer  such  amendments. 

See  ante,  §  1267  of  Code. 

RECORD  ON  APPEAL. 

52. 

The  clerks  of  the  district  courts  shall  make  up  the  records  to  be  trans- 
mitted to  the  circuit  courts  on  appeals,  to  that  the  same  shall  contain  the 
following: 

1.  The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the  original  parties,  and  those 
who  have  become  parties  before  the  appeal,  if  any  change  has  taken  place. 

3.  If  bail  was  taken,  or  property  was  attached  or  arrested,  the  process 
of  the  arrest  or  attachment  and  the  service  thereof;  all  bail  and  stipula- 
tions; and,  if  any  sale  has  been  made,  the  orders,  warrants,  and  reports 
relating  thereto. 

4.  The  libel,  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the  exhibits  annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libellant,  and  any  exhibits  not 
annexed  to  the  libel. 

7.  The  testimony  on  the  part  of  the  defendant,  and  any  exhibits  not 
annexed  to  his  pleadings. 
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8.  Any  order  of  the  court  to  which  exception  was  made. 

9.  Any  report  of  an  assessor  or  assesors,  if  excepted  to,  with  the  orders 
of  the  court  respecting  the  same,  and  the  exceptions  to  the  report.  If 
the  report  was  not  excepted  to,  only  the  fact  that  a  reference  was  made, 
and  so  much  of  the  report  as  shows  what  results  were  arrived  at  by  the 
assessor,  are  to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal,  and  the  action  of  the  district  court  there- 
on;  and  no  reasons  of  appeal  shall  be  filed  or  inserted  in  the  transcript. 

The  following  shall  be  omitted. 

1.  The  continuances. 

2.  Al  motions,  rules,  and  orders  not  excepted  to  which  are  merely  pre- 
paratory for  trial. 

3.  The  commissions  to  take  depositions,  notices  therefor,  their  captions, 
and  certificates  of  their  being  sworn  to,  unless  some  exception  to  a  deposi- 
tion in  the  district  court  was  founded  on  some  one  or  more  of  these;  in 
which  case,  so  much  of  either  of  them  as  may  be  involved  in  the  exception 
shall  be  set  out.  In  all  other  cases  it  shall  be  sufficient  to  give  the  name 
of  the  witness  and  to  copy  the  interrogatories  and  answers,  and  to  state 
the  name  of  the  commissioner,  and  the  place  where  and  the  date  when 
the  deposition  was  sworn  to;  and,  in  copying  all  depositions  taken  on 
interrogatories,  the  answer  shall  be  inserted  immediately  following  the 
question. 

2.  The  clerk  of  the  district  court  shall  page  the  copy  of  the  record  thus 
made  up,  and  shall  make  an  index  thereto,  and  he  shall  certify  the  entire 
document,  at  the  end  thereof,  under  the  seal  of  the  court,  to  be  a  tran- 
script of  the  record  of  the  district  court  in  the  cause  named  at  the  begin- 
ning of  the  copy  made  up  pursuant  to  this  rule;  and  no  other  certificate 
of  the  record  shall  be  needful  or  inserted. 

3.  Hereafter,  in  making  up  the  record  to  be  transmitted  to  the  circuit 
clerk  on  appeal,  the  clerk  of  the  district  court  shall  omit  therefrom  any  of 
the  pleading,  testimony,  or  exhibits  which  the  parties  by  their  proctors 
shall  by  written  stipulation  agree  may  be  omitted;  and  such  stipulation 
shall  be  certified  up  with  the  record. 

See  ante,  §  1289  of  Code. 

CROSS  LIBEL. 

53. 

Whenever  a  cross-libel  is  filed  upon  any  counter-claim,  arising  out  of 
the  same  cause  of  action  for  which  the  original  libel  was  filed,  the  re- 
spondents in  the  cross-libel  shall  give  security  in  the  usual  amount  and 
form,  to  respond  in  damages,  as  claimed  in  said  cross-libel,  unless  the 
court,  on  cause  shown,  shall  otherwise  direct;  and  all  proceedings  upon 
the  original  libel  shall  be  stayed  until  such  security  shall  be  given. 

See  ante,  §  1226  of  Code. 

LIMITATION  OF   LIABILITY. 
54. 

When  any  ship  or  vessel  shall  be  libeled,  or  the  owner  or  owners  thereof 
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shall  be  susd,  for  any  embezzlement,  loss,  or  destruction  by  the  master, 
officers,  mariners,  passengers,  or  any  other  person  or  persons,  of  any  prop- 
erty, goods,  or  merchandise  shipped  or  put  on  board  of  such  ship  or  vessel, 
or  for  any  loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter,  or 
thing,  loss,   damage,  or  forfeiture  done,   occasioned,   or  incurred,  without 
the  privity  or  knowledge  of  such  owner  or  owners,  and  he  or  they  shall 
desire  to  claim  the  benefit  of  limitation  of  liability  provided  for  in  the 
third  and  fourth  sections  of  the  act  of  March  3,  1851,  entitled  "An  act  to 
limit  the  liability  of  shipowners  and  for  other  purposes,"  now  embodied 
in  sections  4283  to  4285  of  the  Revised  Statutes,  the  said  owner  or  owners 
shall  and  may  file  a  libel  or  petition  in  the  proper  district  court  of  the 
United   States,   as  hereinafter   specified,  setting  forth  the   fads   and  cir- 
cumstances on  which  such  limitation  of  liability  is  claimed,  and  praying 
proper  relief  in  that  behalf;    and  thereupon  said  court,  having  caused  due 
appraisement  to  be  had  of  the  amount  or  value  of  the  interest  of  said  own- 
er or  owners,  respectively,  in  such  ship  or  vessel,  and  her  freight,  for  the 
voyage,  shall  make  an  order  for  the  payment  of  the  same  into  court,  or 
for  the  giving  of   a  stipulation,  with  sureties,  for  payment  thereof  into 
court  whenever  the  same  shall  be  ordered;    or,  if  the  said  owner  or  owners 
shall  so  elect,  the  said  court  shall,  without  such  appraisement,  make  an 
order  for  the   transfer  by  him  or  them  of  his  or  their  interest  in  such 
vessel  and  freight,  to  a  trustee  to  be  appointed  by  the  court  under  the 
fourth  section  of  said  act;    and,  upon  compliance  with  such  order,  the  said 
court   shall   issue    a   monition   against   all   persons   claiming  damages   for 
any  such  embezzlement,  loss,  destruction,  damage,  or  injury,  citing  them 
to  appear  before  the  said  court  and  make  due  proof  of  their  respective 
claims  at  or  before  a  certain  time  to  be  rained  in  said  writ,  not  less  than 
three  months   from  the  issuing  of  the   same;    and  public  notice  of  such 
monition  shall  be  given  as  in  other  cases,  and  such  further  notice  served 
through  the  post-office,  or  otherwise,  as  the  court,  in  its  discretion  may  di- 
rect •    and  the  said  court  shall  also,  on  the  application  of  the  said  owner  or 
owners  make  an  order  to  restrain  the  further  prosecution  of  all  and  any 
suit  or  suits  against  said  owner  or  owners  in  respect  of  any  such  claim  or 
claims. 
See  ante,  §§  1299,  1300,  1301  of  Code. 

55. 

Proof  of  all  claims  which  shall  be  presented  in  pursuance  of  said  moni- 
tion shall  be  made  before  a  commissioner,  to  be  designated  by  the  court, 
subject  to  the  right  of  any  person  interested  to  question  or  controvert  the 
same;  and  upon  the  completion  of  said  proofs,  the  commissioner  shall 
make'  report  of  the  claims  so  proven,  and  upon  confirmation  of  said  report, 
after  hearing  any  exceptions  thereto,  the  moneys  paid  or  secured  to  be 
paid  into  court  as  aforesaid,  or  the  proceeds  of  said  ship  or  vessel  and 
freight  (after  payment  of  costs  and  expense),  shall  be  divided  pro  rata 
amongst  the  several  claimants  in  proportion  to  the  amount  of  their  re- 
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spective  claims,  duly  proved  and  confirmed  as  aforesaid,  saving,  however, 
to  all  parties  any  priority  to  which  they  may  be  legally  entitled. 

See  ante,  §  1303  of  Code. 

SG. 

In  the  proceedings  aforesaid,  the  said  owner  or  owners  shall  be  at  liberty 
to  contest  his  or  their  liability,  or  the  liability  of  said  ship  or  vessel  for 
said  embezzlement,  loss,  destruction,  damage,  or  injury  (independently  of 
the  limitation  of  liability  claimed  under  said  act),  provided  that,  in  his  or 
their  libel  or  petition,  he  or  they  shall  state  the  facts  and  circumstances 
by  reason  of  which  exemption  from  liability  is  claimed;  and  any  person 
or  persons  claiming  damages  as  aforesaid,  and  who  shall  have  presented 
his  or  their  claim  to  the  commissioner  under  oath,  shall  and  may  answer 
such  libel  or  petition,  and  contest  the  right  of  the  owner  or  owners  of  said 
ship  or  vessel,  either  to  an  exemption  from  liability,  or  to  a  limitation  of 
liability  under  the  said  act  of  Congress,  or  both. 

See  ante,  §  1304  of  Code. 

ST. 

The  said  libel  or  petition  shall  be  filed  and  the  said  proceedings  had  in 
any  district  court  of  the  United  States  in  which  said  ship  or  vessel  may  be 
libeled  to  answer  for  any  such  embezzlement,  loss,  destruction,  damage,  or 
injury;  or  if  the  said  ship  or  vessel  be  not  libeled,  then  in  the  district 
court  for  any  district  in  which  the  said  owner  or  owners  may  be  sued  in 
that  behalf.  When  the  said  ship  or  vessel  has  not  been  libeled  to  answer 
the  matters  aforesaid,  and  suit  has  not  been  commenced  against  the  said 
owner  or  owners,  or  has  been  commenced  in  a  district  other  than  that  in 
which  the  said  ship  or  vessel  may  be,  the  said  proceedings  may  be  had  in 
the  district  court  of  the  district  in  which  the  said  ship  or  vessel  may  be, 
and  where  it  may  be  subject  to  the  control  of  such  court  for  the  purposes 
of  the  case  as  hereinbefore  provided.  If  the  ship  have  already  been  libeled 
and  sold,  the  proceeds  shall  represent  the  same  for  the  purposes  of  these 
rules. 

See  ante,  §  1298  of  Code. 

58. 

All  the  preceding  rules  and  regulations  for  proceeding  in  cases  where 
the  owner  or  owners  of  a  ship  or  vessel  shall  desire  to  claim  the  benefit 
of  limitation  of  liability  provided  for  in  the  act  of  Congress  in  that  behalf, 
shall  apply  to  the  circuit  courts  of  the  United  States  where  sueh  cases  are 
or  shall  be  pending  in  said  courts  upon  appeal  from  the  district  courts. 

See  ante,  §  1305  of  Code. 

BRINGING  IN  OTHER  OFFENDING  VESSEL  ON  LIBEL  FOR  COLLI- 
SION. 
59. 
In  a  suit  for  damage  by  collision,  if  the  claimant  of  any  vessel  preceeded 
against,  or  any  respondent  proceeded  against  in  personam,  shall,  by  pe- 
tition, on  oath,  presented  before  or  at  the  time  of  answering  the  libel,  or 
within  such  further  time  as  the  court  may  allow,  and  containing  suitable 
allegations  showing  fault  or  negligence  in  any  other  vessel  contributing 
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to  the  same  collision,  and  the  particulars  thereof,  and  that  such  other  ves- 
sel or  any  other  party  ought  to  be  proceeded  against  in  the  same  suit 
for  such  damage,  pray  that  process  be  issued  against  such  vessel  or  party 
to  that  end,  such  process  may  be  issued,  and,  if  duly  served,  such  suit 
shall  proceed  as  if  such  vessel  or  party  had  been  originally  proceeded 
against;  the  other  parties  in  the  suit  shall  answer  the  petition;  the 
claimant  of  such  vessel  or  such  new  party  shall  answer  the  libel;  and 
such  further  proceedings  shall  be  had  and  decree  rendered  by  the  court  in 
the  suit  as  to  law  and  justice  shall  appertain.  But  every  such  petitioner 
shall,  upon  filing  his  petition,  give  a.  stipulation,  with  sufficient  sureties, 
to  pay  to  the  libellant  and  to  any  claimant  or  new  party  brought  in  by 
virtue  of  such  process,  all  such  costs,  damages,  and  expenses  as  shall  be 
awarded  against  the  petitioner  by  the  court  upon  the  final  decree,  whether 
rendered  in  the  original  or  appellate  court;  and  any  such  claimant  or  new 
party  shall  give  the  same  bonds  or  stipulations  which  are  required  in  like 
cases  from  parties  brought  in  under  process  issued  on  the  prayer  of  a 
libellant. 
See  ante,  §§  1244,  1273,  1229  of  Code. 
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INDEX  TO  ADMIRALTY  EULES. 

Rule 

Admiralty,  provision  for  amendment  of  libels  in 24 

where  third  party  is  permitted  to  intervene  in  suits  in  rem. ...  34 

how  stipulations  in,  are  to  be  given  and  taken   35 

when  libellant  deemed  in  default  39 

Adverse  proprietors   20 

Affirmance,  provisions  as  to  affirmance  in  suits  in  rem 26 

Affirmation  (see  also  Oath)   26-32 

33-37, 
48 

Agent,  provisions  as  to  verification  of  claim  by  agent,  in  suits  in  rem  26 
Amendments,  provisions  for,    in  informations  and  libels  in  causes  of 

admiralty  and  maritime  jurisdiction  24 

amendment  of  libel  where  answer  alleges  new  facts 61 

Answer  of  defendant  to  all  libels  in  civil  and  maritime  causes,  con- 
tents of  etc 27 

exceptions  to   28 

effect  of  defendant  omitting  or  refusing  to  answer  libel  on  re- 
turn day,  etc 29 

provisions  for  attachment  when  answer  is  not  filed,  or  excep- 
tions taken  thereto 30 

where   answer  would  expose  defendant  to   prosecution  or 

punishment  for  crime,  etc 31 

as  to  right  of  defendant  to  require  personal  answer  of  libel- 
lant, upon  oath,  to  interrogatories  at  close  of  answer; 

proceedings  on  default  of  due  answer 32 

when   oath  or  affirmation   of  either  libellant  or  defendant  to 

answer  an  interrogatory  may  be  dispensed  with 33 

to  what  exceptions  to  answer  may  be  taken 36 

Answer  by  garnishee,  in  cases  of  foreign    attachment,    provisions 

respecting    37 

not  to  be  verified  where  amount  in  dispute  does  not  exceed  $50. .  4S 

Appeal,  how  stipulations  on,  are  to  be  given 35 

from  district  to  circuit  courts,  how,  when,  and  within  what  time 

made     45 

further  proof,  how  taken  in  a,  circuit  court  upon  an  admiralty 

appeal     49 

further  proof,  when  taken,  to  be  used  in  evidence  on 50 

provisions  as  to  what  shall  be  contained  in,  and  what  shall  be 
omitted  from  records  on  appeal  from  district  to  circuit 

courts    52 
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Arrests,  provisions  as  to  bills,  etc.,  where  simple  warrant  of  arrest 

issues  in  suits  in  personam 3 

amount  for  which  warrant  of  arrest  in  suits  in  personam  may 

issue    - 

warrant  of  arrest  of  ship,  etc.,   in  suits  in  rem,  when,  how,' 

and  by  whom  issued  and  served 9 

provisions  for  sale  of  perishable  articles  arrested  10 

Proceedings  when  ship  is  arrested  in  suits  in  rem 11 

of  ship  in  petitory  and  possessory  suits,  provisions  for 20 

provisions  as  to  bail  in  certain  cases,  in  suits  in  personam 47 

Assault  on  the  high  seas,  suits  for,  how  brought 16 

Attachment  in  suits  in  personam  where  goods,  chattels,  etc.,  are  at- 
tached         ^ 4 

provisions  for  attachment  against  defendant  to  compel  further 

answer  to  libel,  etc 30 

may  issue  to  compel  answer  by  libellant  to  interrogatories  in 

defendant's  answer 32 

against  party  having  possession  of  freight  or  other  proceeds  of 

property  attached  in  proceedings  in  rem 38 

Bail,  provisions  as  to  bail  where  a  simple  warrant  of  arrest  issues 

in  suits  in  personam 3 

in  suits  in  personam,  when  and  how  reduced 6 

when  and  how  new  sureties  may  be  required 6 

to  be  taken  in  suits  in  personam 47 

Beating    lg 

Bonds  in  cases  of  arrest  in  suits  in  personam 3 

when  goods,  chattels,  etc.,  are  attached  in  suits  in  personam ....  4 

provisions  as  to  bonds  to  be  given  on  dissolving  attachment  in 

suits  in  personam 4 

Bonds,  how,  when,  and  before  whom  given  and  taken 5 

in  suits  in  personam,  when  and  how  bail  is  reduced 6 

when  and  how  new  sureties  may  be  required  on 6 

Bottomry  bonds,  suits  on,  how  prosecuted 18 

Claimant,  provisions  as  to  stipulation  by  claimant  of  property  in 

suits  in  rem 4 

in  suits  in  rem,  how  party  claiming  property  shall  verify  claim .  26 

Claims,  how  proof  of  claims  are  made  under  the  limited  liability  act.  55 

Clerks,  provisions  as  to  what  clerks  of  district  courts  shall  put  in 

records  on  appeals  to  circuit  court 52 

Collision,  suits  for  collision,  how  prosecuted 15 

provisions  as  to  proceedings  by  claimant  of  vessel,  or  respondent 
proceeded    against    in    personam,    against    any    other 

vessel  contributing  to  same  collision 59 

Commissioners,  provisions  as  to  reference  to,  and  powers  of  same . .  44 

Commissioners,  when  to  issue  to  take  answer  of  defendant  in  certain 

cases     33 
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Rule 

provisions  for  issuing  a  commission  to  take  further  proof  in  a 

circuit  court  on  an  admiralty  appeal 49 

Consignee,  provisions  as  to  verification  of  claim  by  consignee,  in  suits 

in  rem   26 

Costs,  to  be  paid  by  defendant  on  opening  default  in  answering. ...  29 

in  case  of  intervention  respecting  proceeds  of  sale  in  registry  of 

court  where  claim  is  deserted  or  dismissed 43 

Crime,  defendant  may  object  by  answer  to  answer  allegation  that 
would  expose  him  to  prosecution  and  punishment  for 

crime,    etc 31 

Cross  libel,  general  provisions  as  to  same 53 

Decree,  provisions  for  writ  of  execution  on  final  decree  for  payment 

of  money  21 

Default,  provisions  as  to  default  if  defendant    omit    or    refuse    to 

answer  the  libel  in  time 29 

when  and  how  default  may  be  set  aside 29 

dismissal  of  libel  on  default  of  due  answer  by  libellant  to  inter- 
rogatories in  answer 32 

libellant  in  admiralty  suits,  when  deemed  in  default 39 

when  decree  rendered  against  defendant  by  default  may  be  re- 
opened      40 

Depositions,  provisions  for  taking  further  proof  in  a  circuit  court  on 

an  admiralty  appeal  by  deposition 49 

either  party  taking  further  evidence  of  same  witnesses,  etc 50 

Dismissal  of  libel  on  default  of  due  answer  by  libellant  to  inter- 
rogatories in  answer 32 

when  libel  may  be  dismissed  on  default  of  libellant 39 

Evidence,  oral  evidence  in  nature  of  further  proof  in  a  circuit  court 

on  an  admiralty  appeal,  how  taken 49-50 

Exceptions,  answer,  provisions  as  to 28 

provisions  for  attachment  against  defendant  where  libel  is  not 

filed  and  exceptions  taken  thereto 30 

to  libel,  allegation,  or  answer,  to  what  they  may  be  taken 36 

Execution,  when  summary  execution  to  issue  when  bond  or  stipu- 
lation is  given  where  a  simple  warrant  of  arrest  in  suits 

in  personam  3 

when  summary  execution  to  issue  when  bond  or  stipulation  is 
given  on  an  attachment  being  dissolved    in    suits    in 

personam  4 

nature  of,  in  cases  of  final  decree  for  payment  of  money 21 

Fieri  facias  (see  Execution) 21 

Foreign  port,  suits  for  moneys  taken  up  in  foreign  port  for  supplies, 

repairs,  etc.,  how  brought 17 

Forfeiture   (see  Crime) 31 

Freight,  proceedings  against  ship  and  freight  in  rem  by  material 

men     12 

proceedings    against    ship    and    freight  in  rem  for  mariners' 

wages   13 
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Rule 
suits  against  ship  and  freight,  how  brought,  when  founded  upon 
a  mere  maritime  hypothecation  of  moneys  in  a  foreign 

port  for  supplies,  repairs,  etc 17 

provisions  where  freight  or  other  proceeds  attached  in  suits  in 

rem  are  in  the  hands  or  possession  of  any  party 38 

Further  proof,  how  taken  in  a  circuit  court  upon  an  admiralty  ap- 
peal     49 

when  taken,  to  be  used  in  evidence  on  appeal 50 

Garnishee,  provisions  as  to  same  on  foreign  attachment 37 

Impertinence,  provisions  for  exceptions  to 36 

Imprisonment  for  debt  on  process  from  admiralty  court  abolished  in 

certain  cases 47 

Informations,  contents  of  informations  and  libels  of  information 
upon  seizures  for  any  breach  of  the  revenue  or  navi- 
gation or  other  laws  of  the  United  States 22 

provisions  as  to  amendments  of 24 

Interrogatories  at  close  of  libel,  how  answered 27 

Intervenors,  how  third  party  is  permitted  to  intervene 34 

stipulations  given  by,  are  to  be  given  and  taken 35 

proceedings  by  intervenor  respecting  claim  for  delivery  to  him 

of  proceeds   43 

Irrelevancy,  provisions  for  exceptions  to  libel,  etc.,  for 36 

Libel  to  be  filed  before  mesne  process  issues 1 

contents  to  libel  and  informations  upon  seizures  or  any  breach 
of  the  revenue,  navigation,  or  other  laws  of  the  United 

States     

of,  in  instance  causes  similar  to  maritime 23 

provisions  for  amendment  of  informations  in  causes  of  admiral- 
ty and  maritime  jurisdiction 24 

stipulation  by  defendant  with  sureties  in  ease  of  libel  in 

personam   25 

contents  of  answer  to  allegations  in  libel 27 

when  same  may  be  taken  pro  confesso 29 

oath  or  affirmation  of  either  libellant  or  defendant  to  an 

answer  to  an  interrogatory  may  be  dispensed  with 33 

to  what  exceptions  to  libel  may  be  taken 36 

when  and  how  libel  may  be  granted  where  answer  alleges  new 

facts    51 

where  filed,  contents  thereof,  and  proceedings  on  filing  same 

under  limited  liability  act 54-57 

provisions  as  to  proceedings  by  claimant  of  vessel  or  respondent 
proceeded  against  in  personam  against  any  other  vessel 

contributing  to  same  collision 59 

Libellant  may  be  required  by  defendant  to  make  personal  answer 
upon  oath  to  interrogatories  in  answer;  proceedings  on 

default  of  due  answer 32 
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Kule 

in  admiralty  suits,  when  deemed  in  default 39 

Limited  liability,  rules  as  to  proceedings  under  the  limited  liability 

act     54-58 

rules  to  apply  to  the  circuit  courts  where  cases  are  pending  on 

appeal  from  district  courts 58 

Mariners'  wages,  suits  for  same,  how  prosecuted 13 

attachment  in  suits  for,  against  party  having  possession  of 
freight  or  other  proceeds  of  property  attached  in  pro- 
ceedings in  rem 38 

Maritime  causes,  contents  of  libel  in  instances  causes 23 

provisions  for  amendment  of  libels  in 24 

contents  of  answer  in  circuit  court  in 27 

where  third  party  is  permitted  to  intervene  in  suits  in  rem  in . .  34 

how  stipulations  in,  are  to  be  given  and  taken 35 

when  libellant  deemed  in  default 39 

hypothecation,  suits  founded  upon,  how  brought 17 

Marshal  to  serve  process 1 

take  bail  on  a  simple  warrant  of  arrest  in  suits  in  personam ...  3 

serve  warrant  of  arrest  against  ship,  etc.,  in  suits  in  rem 9 

levy  execution  in  cases  of  final  decree  for  payment  of  money. ...  21 

make  sales  of  property  under  decree,  etc 41 

when  to  take  bail  in  suits  in  personam 47 

Master,  proceedings  against,  for  maritimer's  wages 13 

suits  for  damages  by  collision  against 15 

upon  a  mere  maritime  hypothecation  of  master  in  foreign 
port  for  moneys  taken  up  for  supplies,  etc.,  how  prose- 
cuted       17 

Material  men,  how  they  may  proceed 12 

Mesne  process  (see  Process) 1-2 

Monition,  when  to  issue  to  third  person  in  suits  in  rem 8 

provision  for  in  petitory  and  possessory  suits 20 

Navigation,  contents  of  informations  and  libels  of  information  upon 
seizures  for  any  breach  of  the  revenue,  navigation,  or 

other  laws  of  the  United  States 22 

Necessaries,  suits  founded  on  hypothecation  by  master  for  moneys 
taken  up  in  foreign  port  for  supplies,  repairs,  etc.,  how 

prosecuted   17 

Oath,  when  oath  or  affirmation  either  of  libellant  or  defendant,  to 

an  answer  to  an  interrogatory  may  be  dispensed  with. .  33 

provisions  as  to  oaths  and  suits  in  rem 26 

Oath,  or  affirmation  of  libellant  required  to  interrogatories  at  close 

of  defendant's  answer 32 

garnishee  to  answer  in  cases  of  foreign  attachment,  pro- 
visions respecting  37 

to  answer  not  necessary,  where,  amount  in  dispute  does  not 

exceed  $50  48 
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.     , .  Rule 

Objection  may  be  taken  by  defendant  by  answer  to  answer  an  al- 
legation  which   would  expose  him  to  punishment  for 

crime,  etc   31 

Part  owners,  nature  of  process  in  petitory  and  possessory  suits  be- 
tween them    20 

Penal  offense.   (See  Crime.) 
Penalty.  (See  Crime.) 

Perishable  property.     Provisions  for  sale  of 18 

Petitions,  when,  where,  and  how  filed  under  the  limited  liability 

act,  and  provisions  thereunder 54-5/ 

Petitory  suits,  nature  of  process  in 20 

Pilotage,  suits  for,  how  prosecuted 14 

Possessory  suits,  nature  of  process»in 20 

Practice,  provisions  for,  when  not  provided  for  by  these  rules 46 

Proceeds  of  property  sold  under  decree,  disposition  of 41 

disposition   of   moneys   resulting   from   proceeds   of   sale   after 

payment  into  court  42 

proceedings  by  intervenor  respecting  claim  for  delivery  to  him 

of     43 

Process,  when  mesne  process  to  issue  from  district  court 1 

by  whom  served  1 

in  what  mesne  process  consists  in  suits  in  personam 2 

nature  of,  and  how  and  by  whom  served  in  suits  in  rem 9 

process  in  petitory  and  possessory  suits  between  part  own- 
ers and  adverse  proprietors 20 

effect  of  defendant  omitting  or  refusing  to  answer  libel  on  re- 
turn day  of  process,  etc 29 

provisions  for  compulsory  process  in  personam,  against  garni- 
shee in  cases  of  foreign  attachment 37 

Proof  of  claims  (see  Claims) 55 

Records  on  appeals  from  district  to  circuit  courts,  what  to  contain 

and  what  not  to  contain 52 

Reference,  provisions  as  to  reference  by  court  to  commissioners. ...  43 

Registry  of  court,  proceeds  of  sale  of  property  under  decree  to  be 

paid  into   41 

disposition  of  moneys  after  they  have  so  been  paid  into 42 

proceedings  by  intervenor  respecting  claim  for  delivery  to  him 

of  proceeds  in,  etc 43 

Rehearing,   provisions   as   to   same   when  decree   has  been   entered 

against  defendant,  by  default 40 

Repairs,  suits  founded  on  hypothecation  by  master  for  moneys  taken 
up  in  foreign  port  for  supplies,  repairs,  etc.,  how  prose- 
cuted       17 

Return-day,  effect  of  defendant  omitting  or  refusing  to  answer  libel 

on  return-day,  etc 29 

Return  of  arrest 9 
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Rule 
Revenue,  contents  of  informations  and  libels  of  information  upon 
seizures  for  any  breach  of  the  revenue,  navigation,  or 

other  laws  of  the  United  States 22 

Sale  of  perishable  articles,  etc.,  provisions  for 10 

proceedings  as  to  sale  of  ship  when  arrested  in  suits  in  rem. ...  11 

of  property;  by  whom  made,  and  disposition  of  proceeds 41 

disposition  of  moneys  resulting  from  proceeds    of    sale,    after 

payment  into  court 42 

Salvage,  suits  for,  how  prosecuted 19 

attachment  against  party  having;',  possession  of  freight  or  other 
proceeds  of  property  attached  in  proceedings  in  rem 

in  salvage  cases 38 

Scandal,  provisions  for  exceptions  to,  in  libel,  etc 36 

Security,  provisions  for,  in  petitory  and  possessory  suits 20 

as  to  security  to  be  given  by  respondent  in  cross  libel 53 

Seizures,  contents  of  information  and  libels  of  information  upon 
seizures  for  any  breach  of  the  revenue,  navigation,  or 

other  laws  of  the  United  States 22 

Service  of  warrant  of  arrest  against  ship,  etc.,  in  suits  in  rem,  how 

and  by  whom  made 9 

Ship,  proceedings  when  ship  is  arrested  in  suits  in  rem 11 

against,  in  rem  by  material  men , 12 

for  mariners'  wages  13 

suits  for  pilotage  against 14 

collision  against   15 

against,   how   brought   when   founded   upon    a,   mere   maritime 
hypothecation  of  master  for  moneys  in  a  foreign  port 

for  supplies,  repairs,  etc 17 

Ship,  arrest  of,  in  petitory  and  possessory  suits,  provisions  for 20 

Stipulation.     (See  also  Bonds.) 

by  defendant  in  case  of  libel  in  personam,  provisions  for 25 

provisions  as  to  stipulation  by  claimant  of  property  in  suits  in 

rem    26 

to  be  given  by  intervenor  in  suits  in  rem;  provisions  respecting 

same    34 

when  given  by  intervenor,  or  appeal,  or  on  appeal,  or  on  any 
other  maritime  or  admiralty  proceedings,   how   to  be 

given     35 

Suits  in  personam,  nature  of  process  in 2 

provisions  for  taking  bail  where  a  simple   warrant  of  arrest 
issues,  and  proceedings  are  to  be  taken  on  the  bond  or 

stipulation  given  3 

dissolving  attachment  in  suits  in  personam 4 

when  and  how  bail  may  be  reduced 6 

new  sureties  may  be  required  on  bail  bond 6 

amount  for  which  warrant  of  arrest  may  issue 7 

suits  for  pilotage,  against  whom  brought 14 
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Rule 
against  master  or  owner  for  damages  by  collision,  how  prose- 
cuted       15 

suits  for  assault  or  beating  on  the  high  seas  in  personam  only . .  16 

how  brought  when  founded  upon  a  mere  maritime  hypothecation 
of  master  for  moneys  in  a  foreign  port  for  supplies, 

repairs,  etc 17 

provisions  in  suits  on  bottomry  bonds 18 

suits  for  salvage,  how  prosecuted 19 

provisions  for  stipulation  on  part  of  the  defendant's  sureties ....  25 

when  bail  is  to  be  taken  by  marshal  where  simple  warrant  of 

arrest  issues  47 

imprisonment  for  debt  abolished  in  certain  cases 47 

answer  not  to  be  verified  where  %mount  in  dispute  does  not  ex- 
ceed $50  48 

Suits  in  personam,  provisions  as  to  proceedings  by  claimant  of 
vessel  or  respondent  proceeded  against  in  personam 
against  any  other  vessel  contributing  to  same  col- 
lision       59 

Suits  in  rem,  proceedings  when  tackle,  sails,  apparel,  etc.,  are  in  pos- 
session or  custody  of  third  person 8 

nature  of  process,  and  how  served,  and  by  whom 9 

proceedings  when  ship  is  arrested  in  suits  in  rem 11 

in  suits  against  master  or  owner,  by  material  men 12 

for  mariner's  wages 13 

against  ship,  etc.,  for  pilotage 14 

for  damages  by  collision,  how  prosecuted 15 

how  brought  when  founded  upon  »  mere  maritime  hypotheca- 
tion of  moneys  in  a  foreign  port  for  supplies,  repairs, 

etc   IT 

provisions  for  suits  on  bottomry  bonds 18 

for  salvage,  how  prosecuted 19 

how  party  claiming  property  shall  verify  claim 26 

third  party  is  permitted  to  intervene 34 

provisions  where  freight  or  other  proceeds  attached  are  in  the 

hands  or  possession  of  any  party 38 

answer  not  to  be  verified  where  amount  in  dispute  does  not  ex- 
ceed $50  48 

Supplies,  suits  founded  on  hypothecation  of  master  for  moneys 
taken  up  in  foreign  port  for  supplies,  etc.,  how  prose- 
cuted      

Sureties,  provisions  for  stipulation  by  defendant  with  sureties  in 

case  of  libel  in  personam 

on  a  stipulation  to  be  given  by  intervenor  in  suits  in  rem 34 

Surplusage,  provisions  for  exceptions  to  libel,  etc,  for 36 

Time  for  taking  appeal  from  district  to  circuit  courts 45 

rehearing  after  decree  entered  against  defendant  for  default. . .  40 
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amending  libel  where  answer  alleges  -new  facts 51 

United  States,  contents  of  informations  and  libels  of  information 
upon  seizures  for  any  breach  of  the  revenue,  navigation, 

on  other  laws  of  the  United  States 22 

Wages   (see  Mariner's  wages) 13-38 

Warrant  (see  arrest  and  attachment) 7-9 

Writ  of  execution  (see  Execution) 3-4-21 
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RULES 

OP 

THE  COURT  OF  CLAIMS. 


CLERK'S  OFFICE. 

1. 

Clerk's  office;  hours  of. 

The  clerk's  office  will  be  open  every  day,  except  Sundays,  Saturdays, 

and  holidays,  from  9%  a.  m.  to  4  p.  m.     On  Saturdays  the  office  will  be 

closed  at  3  p.  m.  and  during  the  Christmas  holidays  at  1  p.  m. 


Attendance  of  clerks. 
When  the  court  is  in  session,  both  the  chief  clerk  and  the  assistant  clerk 
will  be  at  the  office  during  office  hours.     In  vacation  they  may  arrange 
their  hours  to  suit  each  other  and  the  public  business. 

3. 

Duties  of  chief  clerk. 
The  chief  clerk  will  have  charge  of  the  journal  of  the  court,  of  the  law 
docket  and  the  calendar,  and  of  the  printing;  and  he  will  also  prepare  the 
reports  to  Congress. 

4. 
Duties  of  assistant  clerk. 
The  assistant  clerk  will  attend  to  office  business,  and  will  have  charge 
of  the  general  docket,  the  notice  book,  and  the  giving  of  notices  under  these 
rules. 

5. 

Clerk,  provision  for  absence. 
In  the  absence  of  the  chief  or  the  assistant  clerk,  his  duties  will  be  per- 
formed by  the  other. 

ATTORNEYS  AND  COUNSEL. 

6. 

Suits,  by  whom  commenced.    Power  of  attorney  to  be  filed. 
Suits  may  be  commenced  by  the  claimant  in  person,  or  through  his  attor- 
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ney  in  fact,  or  an  attorney  of  this  court.  If  the  claimant  is  represented 
by  an  attorney  in  fact,  the  power  must  be  filed  with  the  clerk,  and  its 
execution  must  be  proved  or  acknowledged  before  an  officer  authorized 
to  take  acknowledgments  of  deeds. 

7. 
Appearance.    When  may  be  entered. 

In  Congressional  and  Departmental  cases  attorneys  may  enter  an  ap- 
pearance prior  to  the  filing  of  a  petition,  by  filing  a  power  of  attorney 
from  the  claimant,  or  legal  representatives,  or  heirs  of  the  deceased  claim  • 
ant. 

8. 
Admission  of  attorneys  to  the  bar  of  this  court,  in  open  court.  18  C.  Cls, 

R.  25. 

Any  person  of  good  moral  character,  who  has  been  admitted  to  practice 
in  the  Supreme  Court  of  the  United  States,  or  in  the  highest  court  of  the 
District  of  Columbia,  or  in  the  highest  court  of  any  State  or  Territory, 
may  be  admitted,  on  motion  in  open  court,  to  practice  as  an  attorney  and 
counselor  of  this  court. 

He  may  also  be  admitted  by  an  order  at  chambers,  on  its  being  shown 
by  affidavit  or  otherwise  that  he  is  qualified  as  above  provided. 

9. 

Attorney  of  record,  one  only  allowed.     Changes  permitted.     7  C.  Cls.  R. 
4gg;  g  C.  Cls.  R.  346;  n  C.  Cls.  725. 

There  shall  be  but  one  attorney  of  record  for  the  claimant  in  any  case 
at  any  one  time.  A  firm  of  attorneys  will  be  regarded  as  the  attorney  of 
record. 

10. 
Changes  to  be  made  on  conditions  prescribed  by  the  court. 

A  claimant  may  change  his  attorney  on  such  conditions  as  the  court  may 
prescribe.  The  moving  party  must  produce  the  consent  of  the  attorney 
of  record  or  his  duly  authorized  representative  or  must  certify  or  show 
by  affidavit  that  the  attorney  of  record  has  been  notified  of  the  filing  of 
the  motion.  If  no  objection  to  the  substitution  be  filed  by  the  attorney 
of  record  within  ten  days  thereafter,  the  motion  will  be  allowed. 

If  the  attorney  of  record  resides  at  »  distance,  the  court  will  not  act  on 
the  motion  until  a  reasonable  time  has  elapsed  for  his  objection  to  be  filed. 

The  motion  when  submitted  must  be  accompanied  either  by  a  power  of 
attorney  from  the  claimant  containing  a  power  of  substitution  or  by  the 
certificate  of  the  attorney  of  record  that  the  substitution  is  made  with  the 
knowledge  and  assent  of  the  claimant. 

11. 

— to  sign  pleadings,  etc. 
Petitions,  pleadings,  and  motions  on  the  part  of  the  claimant  must  be 
signed  by  the  attorney  of  record;  pleadings  and  motions  on  the  part  of 
the  United  States,  by  the  proper  Assistant  Attorney  General. 
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12. 

Indians  may  defend  by  attorney. 
Should  any  Indian  or  Indians  interested  desire  to  appear  in  any  action 
under  act  of  March  3,  1891,  chapter  538  (1  Supp.  R.  S.  2d  ed.  913),  and 
defend  by  an  attorney  employed  by  them,  application  therefor  shall  be 
made  to  the  court,  showing  such  interest,  the  name  of  the  Indian  or  In- 
dians interested,  of  the  attorney  employed,  and  the  approval  of  the  Com- 
missioner of  Indian  Affairs  in  that  behalf,  whereupon  the  court  will  make 
an  order  allowing  such  appearance  and  defense  by  the  attorney  employed. 

13. 

Counsel. 
Counsel  other  than  the  attorney  6*f  record  may  be  heard  on  either  side 
at  the  trial  or  at  any  stage  of  the  proceedings,  but  shall  not  be  entitled 
to  file  pleadings,  give  notices,  or  make  motions. 


Postoffice  address  of  claimant  or  attorney  to  be  registered. 
Attorneys  of  record,  or  the  claimant  if  he  appear  in  person,  on  appearing 
in  a.  suit,  will  register  with  the  clerk  of  the  court  a  postoffice  address,  to 
which  all  notices  required  by  these  rules  or  ordered  by  the  court  may  be 
sent. 

15. 

Statement  of  attorneys  for  allowance  of  fees. 
Attorneys  for  claimants  in  Indian  depredation  cases  desiring  the  court 
to  make  an  allowance  of  attorney's  fees  for  prosecuting  the  claim  shall,  on 
or  before  the  submission  of  the  cause,  file  a  sworn  statement  of  their  em- 
ployment, giving  the  date  thereof,  showing  the  services  performed,  and, 
if  any,  what  unusual  services  have  been  rendered  or  expenses  incurred  by 
them. 

THE  PETITION. 
16. 

Filing  of  petition  and  copies. 

Suits  shall  be  commenced  by  petition,  verified  in  the  manner  provided 
by  law,  and  filed  in  the  office  of  the  clerk,  with  one  extra  copy  in  print  or 
typewriting.  The  clerk  will  note  thereon  the  day  of  filing,  and  will  cause 
a  copy  to  be  forwarded  to  the  Attorney  General.  Within  twenty  days 
thereafter  the  claimant  shall  have  printed  twenty-five  copies  of  such  peti- 
tion, retaining  ten  copies  for  the  trial  record  and  filing  the  remaining  copies 
in  the  clerk's  office,  unless  the  court,  on  motion,  waives  the  printing  of 
the  petition. 

Five  of  said  copies  shall  be  for  Attorney  General. 

The  petition  must  comply  with  Revised  Statutes,  section  1072,  and  must 
also  set  forth: 

(1)  The  title  of  the  action,  with  the  full  Christian  and  surnames  of  all 
the  claimants. 
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(2)  A  plain,  concise  statement  of  the  facts,  giving  venue  and  date,  free 
from  argumentative,  irrelevant  and  impertinent  matter. 

(3)  In  every  case  transmitted  by  the  head  of  a  department,  by  Congress, 
or  a  committee  thereof,  a  copy  of  the  order  of  transmission  shall  be  set 
out  or  annexed. 

(4)  The  claimant  must  state  distinctly  the  amount  for  which  he  de- 
mands judgment,  or  the  relief  for  which  he  prays. 

17. 

Acts  and  regulations  to  be  specified. 
If  the  claim  be  founded  upon  an  act  of  Congress,  or  upon  a  regulation  of 
an  executive  department,  the  act  and  the  section  thereof  upon  which  the 
claimant  relies   must  be  specified,  and   the   particular  regulation   of   the 
department  must  be  stated  in  terms. 

IS. 

Contracts,  how  stated. 
If  the  claim  be  founded  upon  an  express  contract  with  the  United  States, 
the  substance  of  such  contract  must  be  set  forth  in  the  petition  and,  if 
it  be  in  writing  the  original  or  a  copy  must  be  annexed  thereto.  If  it  be 
founded  upon,  an  implied  contract,  the  facts  upon  which  the  claimant 
relies  to  prove  a  contract  muBt  be  specified.  If  it  consists  of  several  mat- 
ters or  items,  each  must  be  separately  stated. 

19. 

Statutes  of  Limitation. — When  petition  may  be  dismissed  on  bar  of  six 
years.  14  Ct.  CI.  122,  374. 
If  it  appear  on  the  face  of  the  petition  that  the  claim  first  accrued  mora 
than  six  years  before  the  petition  was  filed,  the  claimant  must  aver  therein 
the  existence  and  period  of  duration  of  some  disability,  recognized  by  law, 
which  prevented  his  filing  his  petition  within  that  time,  in  default  whereof 
it  will  be  considered  that  no  such  disability  existed,  and  the  petition  may 
be  dismissed  on  motion. 

20. 

In  cases  under  sec.  14,  act  March  3,  1887,  what  claimant  must  aver  in 
avoidance  of  statute  of  limitation. 
In  cases  under  section  14  of  the  act  of  March  3,  1887,  chapter  359  (1 
Supp.  R.  S.  2d  ed.  559),  if  any  statute  of  limitation  has  applied  to  the 
claim,  the  claimant  shall  set  out  in  his  petition  any  facts  bearing  upon  the 
question  whether  the  bar  of  such  statute  should  be  removed,  or  which 
shall  be  claimed  to  excuse  the  claimant  for  not  having  resorted  to  any 
established  legal  remedy. 

21. 

When  petition  may  be  dismissed  on  bar  of  three  years. 
If  the  claimant,  in  avoidance  of  the  bar  of  limitation,  aver  in  his  peti- 
tion the   existence  and  duration  of  any   such  disability,  and  it   thereby 
appears  that  after  the  disability  ended  more  than  three  years  had  elapsed 
before  the  petition  was  filed,  the  petition  may  be  dismissed  on  motion. 
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22. 

If  petition  does  not  show  when  claim  accrued  it  must  be  made  certain. 

If  upon  the  face  of  the  petition  it  does  not  appear  when  the  claim  first 
accrued,  the  court  may  require  the  claimant  to  make  the  petition  definite 
and  certain  in  that  regard,  and  in  default  thereof  may  dismiss  the  suit. 

23. 

Averments  as  to  time  claim  accrued  put  in  issue  by  general  traverse. 
Averments  in  regard  to  the  time  when  a  claim  first  accrued,  or  in  re- 
gard to  an  alleged  disability  of  the  claimant,  will  be  held  to  be  put  in 
issue  by  the  defendants'  general  traverse. 

Verification  of  petition. 
If  the  petition  be  verified  by  the  attorney  at  law  or  other  agent  of  the 
claimant,  a  power  of  attorney  authorizing  him  to  prosecute  the  suit  or 
make  the  verification  must  be  filed.  A  petition  verified  by  the  attorney 
of  record  may  be  filed,  but  the  power  of  attorney  here  required  must  be 
supplied  before  the  case  goes  to  trial. 

25. 
Petition  in  Indian  Depredation  Cases. — Contents  of  petition,  23  C.  Cls.  361. 
The  petition  must  set  forth: 

(1)  The  title  of  the  action,  with  the  full  Christian  and  surname  of  all 
the  claimants,  and  the  name  of  the  band,  tribe,  or  nation  of  defendant  In- 
dians. 

(2)  The  residence  and  citizenship  of  each  of  the  claimants  and  the  dam- 
ages sought  to  be  recovered. 

(3)  A  plain,  concise  statement  setting  forth  the  facts  and  circumstances 
upon  which  such  claims  are  based,  giving  place  and  date,  the  persons,  classes 
of  persons,  tribe  or  tribes  or  band  of  Indians  by  whom  the  alleged  illegal  acts 
were  committed,  the  property  lost  or  destroyed,  and  the  value  thereof,  and 
any  other  facts  connected  with  the  transaction  and  material  to  the  proper 
adjudication  of  the  case,  free  from  argumentative  and  impertinent  matter. 

(4)  Whether  the  claim  has  been  examined,  approved,  and  allowed  by 
the  Secretary  of  the  Interior,  or  under  his  direction;  and,  if  so,  for  what 
amount,  the  date  thereof  and  refer  briefly  to  the  official  letter,  report,  or 
document  showing  such  action,  and  state  whether  claimant  elects  to  re- 
open the  case  and  try  the  same  before  the  court  or  desires  judgment  for 
the  amount  so  allowed. 

26. 

Petition  in  French  Spoliation  Cases. 
Parties  having  a  common  interest,  growing  out  of  the  seizure  of  the  same 
vessel  or  its  cargo,  may  unite  in  one  petition  for  the  recovery  of  their  re- 
spective claims,  which  may  be  heard  together. 

Where  insurance  was  rrade  in  his  own   name  by  one  for  himself  and 
others,  or  as  agent  for  others,  or  by  a,  keeper  of  an  insurance  office,  in 
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either  case,  or  in  ease  of  an  agent  for  underwriters  in  respect  of  a  policy  or 
a  loss  thereunder  from  spoliation  his  administrator,  appointed  in  the  juris- 
diction of  his  last  domicile,  may  file  one  petition  on  each  policy  for  all  the 
underwriters  thereon,  and  the  personal  representative  of  the  underwriters 
may  come  in  and  be  heard  thereon  in  respect  of  their  respective  interests. 

To  avoid  multiplicity  of  petitions  in  behalf  of  separate  underwriters 
upon  a  single  policy,  the  personal  representative  of  any  one  may  file  a 
petition  for  his  decedent  setting  up  the  interest  of  all  underwriters  upon 
the  same  policy,  and  thereafter. 

On  or  before  January  20,  1887,  the  representatives  of  any  or  all  the  other 
underwriters  on  the  policy  may  by  motion  be  permitted  to  become  parties 
to  that  petition  and  they  will  be  heard  as  to  their  respective  interests  after 
filing  letters  of  administration. 

When  the  petition  of  the  owners  of  a  vessel  or  its  cargo  sets  out  an 
insurance  thereon,  the  insurers  may,  under  the  same  restrictions  and  in 
the  same  manner,  on  motion  prosecute  their  respective  interests  in  the  same 
case 

Where  claimants  are  firms  or  joint  owners,  the  petition  of  the  personal 
representative  of  the  last  survivor  may  be  made  in  behalf  of  all,  and  the 
personal  representatives  of  the  others  may  come  in  and  be  heard  in  respect 
to  their  interests. 

27. 

Petitions  in  cases  under  the  Bowman  and  Tucker  acts. 
In  cases  for  stores  and  supplies  the  petition  shall  embrace  the  following: 

(1)  An  allegation  as  to  loyalty  of  the  party  from  whom  the  storeB 
or  supplies  were  taken  or  person  furnishing  same. 

(2)  If  the  suit  is  by  legal  representative  it  must  be  alleged  when  and  by 
what  authority  such  party  was  appointed  such  representative.  And  it  must 
be  alleged  that  the  claimant  brings  into  court  his  warrant  of  authority. 

(3)  It  must  be  alleged  that  the  claim  was  before  the  Commissioners  of 
Claims,  Quartermaster  General,  or  Commissary  General  of  Subsistence,  and 
with  what  result  together  with  a  brief  statement  of  the  ground  given  for 
the  decision. 

(4)  It  must  show  the  items  of  account  before  said  commission  or  officers, 
and  which  of  said  items  are  now  presented  to  this  court. 

(5)  It  must  be  stated  which  House  of  Congress  or  committee  referred 
the  case,  with  the  date  thereof. 

It  must  be  stated,  where  it  is  known  to  the  claimant,  what  officers,  regi- 
ments, brigades,  or  commands  took  or  were  furnished  with  stores  or  sup- 
plies or  occupied  the  real  estate  in  suit,  or  it  will  be  ground  for  continuance. 

Where  printed  copies  of  the  petition  have  not  been  filed  pursuant  to 
Rule  16,  the  attorney  for  the  claimant  will  file  in  the  clerk's  office,  foi 
transmission  to  the  Attorney  General,  two  typewritten  copies  of  the  peti 
tion  and  an  entry  to  that  effect  will  be  made  on  the  docket. 
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28. 
Petitions  in  Departmental  and  Congressional  cases.— Appearance  by  petition, 
After  the  riling  of  a  case  transmitted  to  the  court  by  the  head  of  an 
Executive  Department  or  by  Congress,  or  either  House,  or  by  a  committee 
thereof,  any  person  directly  interested  in  the  case  may  appear  as  a  party 
therein  by  filing  his  petition  under  oath,  in  accordance  with  Rules  16  and  17. 

29. 

Persons  indirectly  interested  may  appear  and  be  heard. 
Any  person  claiming  to  be  indirectly  interested  in  any  question  involved 
in  such  case  may  appear  and  be  heard  on  the  one  side  or  the  other,  as  his 
interest  may  require,  upon  filing  a  petition,  under  oath,  setting  forth 
specifically  and  concisely  how  he  clslims  to  be  interested,  and  submitting 
the  questions  raised  to  the  decision  of  the  court. 

30. 

If  no  person  interested  appears  the  Attorney  General  may  set  case  for  trial. 

If  no  claimant  directly  or  indirectly  interested  appears  and  files  his 
petition  within  six  months,  the  Attorney  General,  upon  thirty  days'  notice 
to  the  parties  who  appear  by  the  papers  transmitted  to  be  interested  there- 
in, may  set  the  case  down  for  trial  upon  such  evidence  as  he  may  submit. 
Where  such  case  was  transmitted  by  the  head  of  an  executive  department 
the  court  will  proceed  to  try  the  case  upon  the  statement  made  by  thu 
head  of  such  department. 

31. 
Amendment  to  petition. — Imperfect  petition,  when  maybe    filed.  27    Ct. 

Cls.  352. 

When  the  claimant  cannot  state  his  case  with  the  requisite  particularity 
without  an  examination  of  papers  in  one  of  the  Executive  Departments, 
and  has  been  enable  to  obtain  »  sufficient  examination  of  such  papers  on 
application,  he  may  file  a  petition  stating  his  claim  as  far  as  is  in  his  power, 
and  specifying  as  definitely  as  he  can  the  papers  he  requires.  The  court  will 
then,  upon  motion,  call  upon  the  proper  department  for  such  information 
or  papers  as  may  be  deemed  necessary,  and  when  the  same  are  furnished, 
the  petition  may  be  amended  and  take  the  place  of  the  original  petition. 

32. 

Amending  petition.  New  Parties. 
A  claimant  desiring  to  amend  his  petition  or  to  introduce  new  partien 
may  do  so  at  any  time  before  final  submission,  without  special  leave,  by 
filing  an  amended  petition  embodying  the  amendments  desired.  The  right 
to  make  such  amendments  or  to  introduce  new  parties  is  subject  to  the 
objection  of  the  defendants  either  before  or  at  the  trial. 

33. 

Bill  of  particulars  may  be  required. 
The  court  or  a  judge  in  vacation  may,  on  motion,  require  a  claimant  to 
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make  his  petition  more  specific,  or  to  make  and  file  a  duly  verified  bill  of 
particulars  within  a  time  fixed,  and  in  case  of  failure  so  to  do  the  petition 
may  be  dismissed. 

EXECUTORS,  ADMINISTRATORS,  WIDOWS,  AND  NEXT  OF  KIN. 

34. 

Appointment  of  executor,  etc. 
If  the  claimant  be  an  executor,  administrator,  guardian,  or  other  repre- 
sentative appointed  by  a  judicial  tribunal,  a  duly  authenticated  copy  of 
the  record  of  the  appointment  must  be  filed  with  the  petition  or  within 
three  months  thereafter  unless  the  court  extend  the  time  for  so  doing. 

35. 

Death  of  claimant. 
If  the  claimant  die  pending  the  suit,  his  death  may  be  suggested  on  the 
record,  and  his  proper  representative,  on  filing  a  duly  authenticated  copy 
of  the  record  of  his  appointment  as  executor  or  administrator,  may  be  ad- 
mitted to  prosecute  the  suit  without  special  leave,  but  subject  to  the  ob- 
jection of  the  defendants  either  before  or  at  the  trial. 

36. 

Widows  and  next  of  kin. 
Where  a  suit  is  prosecuted  in  the  name  of  the  widow  of  the  deceased 
claimant,  it  must  be  shown  by  evidence  that  the  present  claimant  is  the 
widow  of  the  deceased;  and  where  it  is  prosecuted  in  the  name  of  the  heirs 
or  next  of  kin  of  the  deceased,  it  must  be  shown  that  they  are  his  only 
heirs  or  next  of  kin. 

PLEADINGS. 

37. 

When  pleas  must  be  filed. 
Demurrers  and  pleas  must  be  filed  within  sixty  days  after  the  filing  of 
the  petition,  unless  the  court  extend  the  time. 

38. 

Proceedings  when  demurrer  is  sustained. 
If  a  demurrer  be  sustained,  the  claimant  may,  once  of  right,  amend  his 
petition,  within  such  time  as  the  court  may  direct;  but  if  he  decline  to 
amend,  judgment  will  be  rendered  dismissing  the  petition. 

39. 

When  demurrer  is  overruled. 
If  a  demurrer  be  overruled  the  defendants  may  of  right  plead  to  the 
petition  within  such  time  as  the  court  may  direct;  but  if  they  decline  so 
to  do,  the  claimant  may  proceed  with  the  case,  but  shall  not  have  judgment 
for  his  claim  or  for  any  part  thereof,  unless  he  shall  establish  the  same 
by  proof  satisfactory  to  the  court. 
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40. 

Replication  to  set-off,  etc. 
Within  three  months  after  the  filing  of  a  set-off  or  counter-claim  by 
the  defendants,  the  claimant  must  answer  the  same  by  replication  under 
oath,  unless  the  court  extend  the  time  for  twenty  days. 

41. 

Plea  of  fraud. 
When  the  Attorney  General  pleads,  under  section  1086  of  the  Revised 
Statutes,  that  the  claimant  has  practiced  or  attempted  to  practice  fraud, 
he  shall  set  forth  the  facts  with  sufficient  particularity  to  enable  the 
claimant  to  answer  the  same  in  detail;  and  the  claimant  shall,  within 
three  months  after  the  filing  of  sajd  plea,  reply  to  the  same  with  like 
particularity,  under  oath,  unless  the  court  extends  the  time  for  ten  days. 

42. 

On  failure  of  government  to  plead,  general  traverse  entered  by  clerk. 

Unless  the  Attorney  General  shall,  within  sixty  days  after  the  service 
of  the  petition  upon  him,  appear  and  defend  by  filing  a,  plea,  answer,  or 
demurrer  and  by  filing  a  notice  of  any  counterclaim,  set-off,  claim  of 
damages,  demand,  or  defense  in  the  premises,  a  general  traverse  of  the 
petition  shall  be  considered  as  entered  on  the  part  of  the  defendants,  and 
the  case  shall  be  proceeded  with  the  same  as  though  an  answer  of  general 
traverse  had  been  filed. 

MOTIONS. 

43. 

Motions  to  be  first  heard  at  chambers. 
Motions  will  be  heard  in  the  first  instance  before  a,  judge  at  chambers. 
They  must  be  in  writing  and  come  to  him  through  the  clerk's  office. 
Those  which  are  ex  parte  will  be  acted  upon;  those  which  are  not  ex  parte 
will  be  sent  to  the  law  calendar  for  argument  unless  accompanied  by 
the  consent  of  the  opposite  party. 

44. 

Disposition  of  motion  may  be  requested. 
In  cases  where  the  action  of  the  court  is  necessary,  or  where  the  abova 
procedure  will  not  be  properly  applicable,  the  moving  party  may  call  the 
attention  of  the  court  to  the  fact  and  requost   such  disposition   of   the 
motion  as  may  be  deemed  suitable  or  necessary. 

45. 

Motion  to    amend    petition— to    substitute    administrator— to    consolidate 

cases 
A  motion  to  amend  a  petition  under  Rule  32  will  be  regarded  as  ex 
parte  and  entered  as  allowed  by  the  clerk;  and  the  suggestion  of  the 
death  of  the  claimant  and  the  motion  to  substitute  his  executor  or  ad- 
ministrator, under  Rule  32,  will  also  be  regarded  as  ex  parte  and  en- 
tered as  allowed  by  the  clerk.  A  motion  to  consolidate  cases  involving 
substantially  ihe  same   issues  will   also  be  regarded  as  ex  parte.     But 
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these  orders  will  be  subject  to  the  objections  of  the  defendants,  either  at 
or  before  the  trial. 

Any  brief  filed  in  connection  with  a  motion  must  be  printed  or  type- 
written. 

WITNESSES. 
46. 

When  evidence  may  be  taken. 
When  a  petition  is  filed,  either  party  may  proceed  to  take  testimony, 
notwithstanding  that  issue  of  fact  has  not  been  joined;   but  if  issue  is 
pending  on  demurrer,  such  issue  must  be  disposed  of  before  testimony  is 
taken  unless  the  court  or  a  judge  on  motion  otherwise  orders. 


Testimony  to  be  in  depositions. — Officers  who  may  take  depositions. 

Unless  the  court  order  a  witnesses  to  testify  orally  on  the  trial,  the 
evidence  of  witnesses  must  be  by  deposition,  taken  either  before  a  commis- 
sioner of  the  court,  or  a  judge  of  a  court  of  the  United  States,  or  a  judge 
of  a  court  of  record  in  a  State  or  Territory  of  the  United  States,  or  a 
United  States  commissioner,  or  a  notary  public. 

When  a  deposition  is  taken  before  a  notary  public,  it  must  be  taken 
in  the  form  and  manner  prescribed  for  commissioners  of  this  court  and 
for  the  same  compensation. 

48. 

When  depositions  may  be  taken  before  a  judge  of  this  court. 

When  a  witness  can  be  conveniently  examined  before  a  judge  of  this 
court,  either  party,  at  any  time  prior  to  the  examination  may  move  for 
an  order  directing  that  his  deposition  be  so  taken. 

The  court  may  order  a  witness  or  a  claimant  to  be  produced  before  the 
court  or  one  of  the  judges  thereof  for  examination. 

40. 

Proceedings  against  witness  in  contempt. 
If  a  witness,  having  been  duly  summoned  and  his  fees  tendered  him, 
shall  fail  or  refuse  to  appear  and  testify  before  any  officer  authorized  to 
take  his  testimony,  a  rule  upon  him  will  be  issued  by  the  court,  on 
motion,  to  show  cause  why  a  fine  should  not  be  imposed  upon  him;  and 
if  he  fail  to  show  sufficient  cause,  he  shall  be  fined  not  exceeding  one 
hundred  dollars. 

50. 

Fees  of  witnesses. 
The  fees  of  witnesses  shall  be  such  as  are  now,  or  may  hereafter  be, 
prescribed  by  Congress,  and  shall  be  paid  by  the  party  at  whose  instance 
the  witnesses  appear. 

DEPOSITIONS. 

51. 

Depositions  on  written  interrogatories. 
Depositions   obtained   in   foreign   countries    must  be    taken   on  writton 
interrogatories,  sent  out  under  a  special  commission  issued  by  the  clerk. 
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Depositions  may  be  taken  in  like  manner  within  the  United  States,  by 
consent  of  parties,  or  when  authorized  by  the  court,  or  by  a  judge  in 
vacation. 

The  written  interrogatories  must  be  filed  in  the  clerk's  office,  and 
notice  thereof  given  to  the  adverse  party. 

Within  fifteen  days  after  such  notice,  the  adverse  party  may  file  ob- 
jections to  any  of  the  interrogatories,  specifically  stating  the  grounds  of 
objection;  and  may  either  file  cross-interrogatories,  or  a  notice  that  he 
will  cross-examine  the  witnesses  orally,  which  notice  shall  be  attached 
to  the  special  commission. 

If  he  file  cross-interrogatories,  the  other  party  may,  within  fifteen  days 
thereafter,  file  objections  thereto,  specifically  stating  the  grounds  of  objec- 
tion. 

No  objections  to  an  interrogatory  or  a  cross-interrogatory  will  be  con- 
sidered at  the  trial  unless  taken  before  the  commission  issues. 

52. 

Parties  not  to  be  present  at  taking. 
When  a  deposition  is  taken  upon  written  interrogatories  and  written 
cross-interrogatories,  neither  the  Attorney  General,  nor  the  claimant,  his 
agent  or  attorney,  nor  any  other  person,  shall  be  present  at  the  examina- 
tion of  the  witness;  which  fact  shall  be  certified  by  the  officer  taking 
the  depositions,  who  shall,  in  such  cases,  propound  the  interrogatories 
and  cross-interrogatories  to  the  witness  in  their  order,  and  reduce  his 
answers  to  writing  as  nearly  as  practicable  in  his  precise  words. 

53. 

Depositions  on  oral  examination. — Notice  for  taking  depositions  on  oral 

examination. 

The  party  proposing  to  take  depositions  on  oral  examination  shall 
cause  fifteen  days'  notice  to  be  given  thereof  to  the  other  party  or  his 
attorney.  The  notice  must  be  in  writing,  and  state  the  names  of  the 
witnesses  to  be  examined,  the  day  of  the  month,  the  hour,  and  the  place 
of  taking  the  deposition. 

But  no  deposition,  except  by  consent  of  parties,  or  the  order  of  court 
shall  be  taken  during  a  day  when  the  attorney  of  record  for  the  claimant, 
or  the  attorney  of  the  Department  of  Justice  charged  with  preparation 
of  the  case  or  cases  in  which  the  deposition  is  to  be  used,  is  so  engaged 
in  the  trial  of  cases  in  court  that  he  cannot  attend.  It  shall  be  the  duty 
of  the  attorney  receiving  a  notice  to  take  deposition,  in  case  he  cannot 
attend  for  the  reason  stated  herein,  to  notify  the  attorney  on  the  oppo- 
site side  that  he  will  be  unable  to  attend  at  the  time  and  place  stated  in 
the  notice. 

54. 

When  witness  lives  more  than  500  miles  from  Washington. 
When  the  claimant  proposes  to  take  a  deposition,  and  the  witness  re- 
sides more  than  500  miles  from  Washington,  or  when  the  defendants  pro- 
pose to  take  the  deposition,  and  the  witness  resides  more  than  500  miles 
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from  the  claimant  or  his  attorney,  one  day's  further  notice  shall  be  given 
for  every  additional  hundred  miles. 

55. 
Notices  when  deposition  is  to  be  taken  in  the  District  of  Columbia. 
If  a  deposition  is  to  be  taken  on  behalf  of  the  claimant  in  the  District 
of  Columbia,  three  days'  notice  shall  be  sufficient;  and  if  it  be  taken  on 
behalf  of  the  defendants  a  like  notice  shall  be  sufficient  when  the  claimant's 
attorney  resides  or  has  an  office  within  the  District.  But  if  there  be 
no  reason  for  taking  the  deposition  on  such  short  notice  the  court  or  a 
judge  thereof  will  enlarge  the  time. 

56. 

Depositions  under  1080,  E.  S. 
When  the  court  has  made  an  order  under  Revised  Statutes,  section  1080, 
for  the  taking  of  the  testimony  of  the  claimant,  and  he  has  been  notified 
of  the  time  and  place,  no  further  testimony  on  his  part  shall  be  taken  until 
he  has  been  examined,  unless  the  court  or  a  judge  on  motion  otherwise 
orders. 

57. 

Questions  and  answers  to  be  recorded. 
When  a  deposition  is  taken  by  oral   examination,   each  question  pro- 
pounded to  the  witness  must  be  recorded,  and  his  answers  must  be  taken 
down,  as  nearly  as  may  be,  in  his  own  words,  except  so  far  as  this  may 
be  expressly  waived  by  consent  of  both  parties. 

58. 
Objections  to  questions. 
No  general  objections  to  any  question  shall  be  noticed  by  the  officer; 
but  where  an  objection  is  made  on  specifically  stated  grounds,  the  officer 
shall  record  the  same. 

59. 

When  witnesses  not  named  in  the  notice  may  be  examined. 
When  depositions  are  taken  on  notice,  as  provided  in  Rule  53,  if  both 
parties  are  present  or  represented  at  the  time  and  place  specified  in  the 
notice,  either  party  may,  after  the  examination  of  the  witnesses  produced 
under  the  notice,  be  entitled  to  produce  and  examine  other  witnesses;  but 
in  such  case  one  day's  notice  must  be  given  to  the  adverse  party,  or  his 
attorney,  there  present. 

60. 

Depositions  in  fee  cases. — Witnesses  must  confine  themselves  to  statement 

of  facts. 
In  depositions  hereafter  taken  in  fee  cases  the  witnesses  are  required 
to  confine  themselves  to  the  statement  of  facts  connected  with  the  claim, 
as  witnesses  in  other  cases,  and  depositions  taken  in  violation  of  this 
order  will  not  be  considered  by  the  court.  The  findings  must  state  the 
exact  nature  of  the  service,  stating  separately  as  to  each  kind  of  service. 
It  rcust  distinctly  appear  where  more  than  one  service  of  a  different  class 
is  contained  in  the  same  finding  as  to  how  much  is  claimed  for  each  serv> 
ice. 

1852 


Procedure]  COURT   OF    CLAIMS    RULES.  App.  I.,  D. 

ei. 

General  provisions  as  to  depositions— other  witnesses  to  be  excluded. 
At  the  request  of  either  party  a  person  who  either  expects  or  intends 
to  call  as  a  witness  in  the  same  case,  or  in  any  kindred  case,  shall  be  ex- 
cluded from  the  room  where  the  testimony  of  a  witness  is  being  taken. 
If  such  a  person  remain  in  the  room,  or  within  hearing  of  the  examination, 
after  such  request  has  bee  nmade,  he  shall  not  thereafter  be  admitted  to 
testify  in  the  case,  or  any  kindred  case,  except  by  the  consent  of  the 
party  who  requested  his  exclusion. 

62. 

Of  the  oath. — General  interrogatories. 

Witnesses  must  be  sworn  or  affirmed  before  any  questions  are  put 
to  them,  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
relative  to  the  cause  in  which  they  are  to  testify;  and  each  witness  shall 
then  state  his  name,  age,  occupation,  and  place  of  residence;  whether 
he  has  any,  and,  if  any,  what,  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry;  and  whether,  and  in  what  degree,  he  is 
related  to  the  claimant. 

At  the  conclusion  of  the  deposition  the  witness  shall  state  whether  ha 
knows  of  any  other  matter  relative  to  the  claim  in  question;  and  if  he  does, 
he  shall  state  it. 

The  testimony  of  the  witness  when  completed  shall  be  read  over  to  him 
and  be  signed  by  him  in  the  presence  of  the  officer. 

In  his  return  the  officer  must  show  that  the  witness  was  properly  sworn 
or  affirmed,  and  that  the  answers  were  taken  down  in  his  presence  and 
read  over  to  and  signed  by  the  witness. 

©3. 

Sheets  of  depositions,  how  put  together. 
The  officer  must  so  connect  the  sheets  of  the  deposition  that  they  can 
not  be  tampered  with,  and  must  return  them  sealed  together.     He  must 
sign,  and  make  the  witness  sign,  each  sheet;  and  generally  he  must  spare 
no  pains  to  return  to  the  court  the  exact  evidence  he  ha3  taken. 

64. 

Exhibits  to  be  marked. 

All  exhibits  must  be  carefully  marked  so  as  to  be  capable  of  immediate 

identification,  and,  when  practicable,  must  be  attached  to  the  deposition 

under  seal. 

65. 

Caption  of  depositions. 
The  officer  must  state  in  the  caption  ot  the  deposition  the  cause  in  which 
it  was  taken,  the  place  and  date  of  taking,  the  name  of  the  witness,  the 
party  by  whom  called,  and  the  names  of  the  parties  and  counsel  present. 
And  in  the  body  of  the  deposition  must  also  be  shown  by  whom  the  witness 
was  examined  and  cross-examined. 
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66. 

— return  of. 
The  officer  must  inclose  the  depositions  and  exhibits  in  a  packet,  under 
his  seal,  and  direct  the  same  to  the  clerk  of  the  court  at  Washington,  and 
deposit  the  package  in  the  post-office,  or  in  an  express  office,  or  he  may 
transmit  the  same  by  a  messenger,  whose  name  shall  be  by  him  indorsed 
on  the  packet. 

67. 

— officer's  fees  to  be  paid  before  opening. 

If  the  officer's  fees  be  not  paid  at  the  time  of  taking  the  deposition,  he 
should  indorse  on  the  outside  of  the  packet  the  name  and  number  of  the 
case  and  for  which  party  the  testimony  was  taken,  also  the  gross  amount 
of  his  fees  and  disbursements,  and  inclose  inside  a  detailed  statement  there- 
of The  packet  when  so  indorsed  must  not  be  opened  until  the  party  for 
whom  the  depositions  were  taken  deposits  with  the  clerk  the  amount  in- 
dorsed thereon  unless  such  deposit  be  waived  in  writing  by  the  officer. 
The  clerk  will  then  open  the  packet  and  tax  the  officer's  charges  at  the 
rates  hereinafter  provided,  and  will  immediately  transmit  to  him  the 
amount  taxed,  returning  the  overplus,  if  any,  to  the  party. 

The  money  will  be  transmitted  by  draft  or  registered  letter,  and  the 
clerk  will  retain  his  vouchers  therefor. 

68. 

Fees  of  commissioners  and  stenographers. 

The  fees  shall  be  15  cents  a  folio  of  100  words  for  taking  and  returning 
the  depositions.  But  when  a  deposition  is  taken  in  shorthand  by  the 
commissioner  he  shall  receive,  in  addition  to  the  above  fee,  5  cents  a  folio 
for  writing  out  the  notes  and  preparing  the  deposition  for  the  witness 
to  sign. 

When  the  deposition  is  typewritten,  the  commissioner  shall  receive 
5  cents,  in  addition  to  the  prescribed  fee  of  15  cents,  a  folio. 

But  if  the  commissioner  is  not  a  stenographer  either  party  may  produce 
a  stenographer  to  take  down  and  write  out  the  testimony  of  the  witness 
for  the  use  of  the  commissioner,  in  which  case  the  commissioner  shall  re- 
ceive only  10  cents  a  folio.  The  testimony  so  taken  down  by  the  stenog- 
rapher nrast  nevertheless  be  given  in  the  presence  of  the  commissioner, 
who  will  be  held  responsible  for  the  accuracy  of  the  deposition  subscribed 
by  the  witness. 

If  the  stenographer's  fees  be  not  paid  at  the  time  of  taking  the  deposi- 
tion, he  may  transmit  »  statement  to  the  clerk,  and  the  deposition  will 
then  be  held  by  the  clerk,  subject  to  the  provisions  of  Rule  67. 

When  but  one  deposition  is  taken  on  one  notice,  the  commissioner  shall 
receive  not  less  than  $3. 

69. 

— excessive  charges. 
Any  commissioner  charging  in  excess  of  the  prescribed  fees,  except  under 
a  previous  written  agreement  with  the  parties,  will  be  deemed  guilty  of 
improper  and  illegal  conduct,  and  his  commission  will  be  revoked. 
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TO. 

— objections  to  notice,  form,  etc.,  when  to  be  made. 
Objections  to  the  notice  or  the  form  and  manner  of  taking  or  returning 
the  testimony  must  be  made  in  writing  and  filed  within  one  month  after 
notice  of  the  filing  of  the  deposition,  or  they  will  be  considered  as  waived. 

EVIDENCE. 

71. 

Evidence  from  the  Executive  Departments — Attorney   General  may  give 

in  evidence  certified  papers. 

The  Attorney  General  may  offer  in  evidence  properly  certified  informa- 
tion and  papers  from  any  Executive  Department  without  calling  for  the 
same  under  the  provisions  of  section  1076  of  the  Revised  Statutes. 

A  call  for  such  information  and  papers  will  be  made  on  claimant's  motion 
on  the  approval  of  a  judge  in  chambers.  Such  calls  must  show  that 
the  evidence  called  for  is  relevant,  material,  and  competent. 

A  call  will  not  be  issued  for  evidence  which  presumptively  is  in  the 
possession  of  the  claimant,  such  as  copies  of  letters  sent  by  the  defendants' 
officers  to  the  claimant,  contracts  in  duplicate,  one  of  which  is  retained 
by  the  claimant,  or  any  documentary  evidence  which  the  claimant  can 
himself  produce. 

On  the  receipt  of  an  answer  to  the  call  the  clerk  will  notify  the  claim- 
ant's attorney  and  the  Attorney  General. 

72. 

Objections  to  papers,  etc.,  when  to  be  made. 

All  information  and  papers  furnished  by  an  Executive  Department  in 
response  to  a  call,  or  through  the  Attorney  General,  are  subject  to  ob- 
jection by  either  party  according  to  the  rules  of  evidence  at  common  law; 
but  neither  party  will  be  required  to  produce  the  originals  of  such  papers, 
or  to  prove  their  execution,  unless  the  party  objecting  to  such  papers 
files  in  the  clerk's  office  a  written  denial  of  their  genuiness. 

Such  information  and  papers  in  reply  to  a,  claimant's  call,  not  objected 
to  by  him  before  trial,  will  be  regarded  as  evidence  offered  by  claimant. 

73. 

Official  papers  filed  in  one  cause,  when  may  be  used  in  another. 
Any  information  or  papers  certified  from  any  Executive  Department,  and 
filed  in  any  cause,  may  be  used  and  applied  in  any  other  pending  cause 
to  which  the  same  may  be  applicable  or  pertinent,  notice  thereof  being 
filed. 

74. 

Comparison  of  handwritings.— Comparison  of  handwriting  proof   of   sig- 
nature. 
Where  the  defendants  intend  to  prove  the  signature  of  a  paper  by  com- 
parison of  handwriting,  notice  must  be  given  in  due  time,  either  by  de- 
scribing in  the  brief  the  paper  to  be  proved  or  by  filing  a  special  notice 
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to  that  effect.  The  claimant  may  then  request  that  the  papers  be  brought 
into  court  before  the  trial,  and  comparison  of  handwriting  be  made.  This 
will  be  done  at  the  opening  of  court  on  any  day  when  the  court  is  sitting. 

75. 

Production  of  original  papers  by  the  claimant. — Order  for  production  of 
papers  by  claimant. 
The  court  may,  at  the  instance  of  the  Attorney  General,  order  any 
claimant,  his  agent,  or  attorney  to  produce  in  court,  or  before  any  officer 
authorized  to  take  depositions,  any  letters,  papers,  deeds,  documents,  or 
other  writings  in  his  possession  or  subject  to  his  control,  in  any  way  re- 
lating to  the  claim  sued  upon;  and  any  claimant,  his  agent,  or  attorney, 
who,  after  due  notice,  refuses  to  produce  such  letters,  papers,  deeds,  doc- 
uments, or  other  writings,  when  in  his  power  to  do  so,  shall  be  subject 
to  attachment  for  contempt;  or  the  court  may  direct  the  petition  to  be 
dismissed. 

76. 

Depositions  from  Claims  Commission. — Certain  depositions  before  Com- 
missioners of  Claims  may  be  used. 
If  a  claim  which  was  at  any  time  before  the  Commissioners  of  Claims, 
appointed  under  the  act  of  March  3,  1871,  be  transmitted  to  this  court 
by  either  House  of  Congress,  or  by  any  committee  thereof,  under  said  act, 
and  with  such  claim  there  be  transmitted  depositions,  which  were  duly 
taken  in  conformity  with  the  rules  of  said  Commission,  such  depositions 
may  be  used  by  either  party  as  evidence  subject  to  such  objections  to  their 
competency  or  relevancy  as  might  be  made  if  the  deponents  were  exam- 
ined in  open  court,  or  their  depositions  were  regularly  taken  under  the 
rules  of  this  court. 

77. 

Papers  before  Claims  Commission,  how  obtained. 
If  it  be  made  to  appear  that,  besides  the  depositions  so  transmitted, 
there  are  among  the  papers  of  said  Commission  other  like  depositions  re- 
lating to  the  claimant's  loyalty,  or  to  the  merits  of  his  claim,  a  judge 
of  the  court  may  authorize  such  depositions,  or  duly  certified  copieB 
thereof,  to  be  obtained  and  filed  in  the  clerk's  office,  to  be  used  as  evidence 
in  the  same  manner  and  on  the  same  terms  as  if  they  had  been  transmitted 
with  the  claim. 

PRINTING. 
78. 
Depositions,  how  to  be  printed. 
The  testimony  will  not  be  printed  except  by  order  of  the  court. 
In  printing  the  testimony,   the  notices   and  the   officers'  captions  and 
certificates  will  be  omitted;   but  to  each  deposition  there  must  be  pre- 
fixed a  title  in  the  following  form: 

Deposition  of ,  for  claimant   [or  defendants,  as  the  case 

may  be],  taken  at ,  on  the  day  of ,  19 — ;  claimant's 

counsel,  —  ;    defendant's   counsel,  —  . 

1  sko 


Procedure!  COURT  OF   CLAIMS   RULES.  App.  I.,  D. 

79. 

Matter  not  to  be  printed. 

Before  printing  a  return  made  to  a  call,  the  chief  clerk  will  withhold 
from  the  copy  for  the  Public  Printer — 

First.  All  papers  of  which  copies  have  been  previously  printed  in 
the  record  of  the  case;  and  for  this  purpose  he  will  compare  the  two  copies, 
and  if  variations  are  found  he  will  take  the  directions  of  a  judge  in 
chambers  before  sending  the  return  to  the  printer. 

Second.  All  certificates  of  authenticity  and  certificates  of  acknowledg- 
ment. 

Third.     All  papers  which  both  parties  agree  to  omit. 

Fourth.     All  papers  which  a  judge  at  chambers  orders  to  be  omitted. 

SO. 
Papers,  etc.,  returned  from  Departments  on  call  when  not  to  be  printed. 
If  the  claimant  objects  to  printing  information  or  papers  so  returned, 
and  the  Attorney  General  request  to  have  the  same  printed,  the  clerk  will 
note  a  memorandum  of  such  request  in  the  copy  for  the  printer,  with 
his  initals  attached;  and  when  such  information  or  papers  are  printed, 
the  same  will  be  regarded  as  evidence  offered  on  the  part  of  the  defense. 

81. 

Type  and  size  of  page. 

The  printed  papers  required  by  these  rules  must  be  in  long  primer  type 
and  in  royal  octavo  pages,  with  the  style  and  number  of  the  case  prefixed, 
and  the  paging  in  large,  distinct  type  in  the  upper  corner  of  the  page. 

The  printed  paging  of  evidence,  either  for  the  claimant  or  the  defend- 
ants, shall  be  a  continuation  of  the  record  and  continuous  throughout  the 
whole   record. 

The  attorneys  for  the  claimant  and  for  the  defendant  wiil  see  that  the 
paging  of  their  Request  for  Findings  and  Briefs  follow  the  paging  of  that 
part  of  the  record  already  printed  when  the  brief  is  prepared. 

82. 
Depositions  of  claimant  not  to  be  printed  until  Attorney  General  files 
declaration  of  his  intention  to  use  it. 
The  deposition  of  a  claimant,  taken  under  section  1080  of  the  Kevised 
Statutes,  shall  not  be  printed,  unless  the  Attorney  General  shall  first 
have  filed  in  the  case  a  written  declaration  of  his  intention  to  read  the  same 
in  evidence  on  the  trial;  and  the  filing  of  such  declaration  shall  be  con- 
sidered as  the  exercise  of  the  discretion  vested  in  that  officer  by  said 
section,  and  shall  entitle  the  claimant  to  read  the  examination  as  evi- 
dence at  the  trial  if  the  Attorney  General  declines  to  do  so,  unless  for 
good  cause  shown  the  court  shall  otherwise  order. 
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83. 

Printing  by  claimant  in  Indian  depredation  cases. 
In  Indian  depredation  cases,  if  the  claimant's  papers  be  printed,  whether 
briefs  or  evidence  or  both,  the  corresponding  papers  of  the  defendants- 
must  be;  and  if  the  printing  of  the  claimant's  papers  be  paid  for  by  the 
attorney  of  record,  the  cost  thereof  will  be  considered  in  the  allowance  of 
attorney's  fees. 

84. 

Seimbursement  for  printing. 

In  cases  where  attorneys   are  entitled  to   reimbursement  for  printing, 

they  will  produce  and  file  ordinary  vouchers   showing  payment,  or  will 

certify  that  they  have  had  printed  and  filed  a  designated  number  of  pages. 

of  printing,  for  which  they  have  paid  a  designated  amount. 

85. 
Abstract  of  evidence  to  be  printed. 
In  Indian  depredation  cases  where  the  claim,  as  shown  by  the  request 
for  findings,  is  in  excess  of  the  sum  of  $2,000,  the  abstract  of  evidence  and 
brief  of  counsel  on  both  sides  shall  be  printed  and  arranged  in  the  above- 
order  at  the  time  the  case  is  submitted  for  consideration. 

FINDINGS  OF  FACT  AND  BRIEF. 

86. 

The  claimant  shall  have  printed  twenty-five  copies  of  his  brief,  fifteen 
of  which  he  shall  file  in  the  clerk's  office  and  ten  of  which  -he  shall  retain 
for  making  up  the  trial  record. 

The  brief  must  set  forth  the  points  of  law  on  which  he  relies,  with 
reference  to   authorities. 

He  shall  also  have  printed  twenty-five  copies  of  the  requests  for  facts 
required  by  Rule  V  of  the  "Regulations  prescribed  by  the  Supreme  Court 
regulating  appeals  from  the  Court  of  Claims,''  fifteen  of  which  he  shall' 
file  in  the  clerk's  office  and  ten  of  which  he  shall  retain  for  making 
up  the  trial  record. 

All  printed  briefs  and  requests  for  facts  must  be  in  the  form  and  manner 
prescribed  by  Rule  81. 

Five  typewritten  copies  of  the  brief  and  requests  for  facts  in  lieu  of 
printed  copies  may  be  filed  by  leave  of  court. 

87. 

Form  of  requests  for  findings. 

Such  request  must  be  in  the  following  terms :  "The  claimant,  considering 

the  facts  hereinafter  set  forth  to  be  proven,  and  deeming  them  material 

to  the  due  presentation  of  this  ease  in  the  findings  of  fact,  requests  the- 

court  to   find  the  same  as  follows:" 

Following  this  request  must  be  a  statement,  in  the  form  of  distinct 
numbered  propositions,  of  the  facts  which  the  party  desires  to  have  found ; 
and  each  proposition  must  be  so  prepared,  with  respect  to  its  length,  sub- 
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ject,  and  phraseology,  that  the  court  may  conveniently  pass  upon  it;  and 
they  must  be  so  arranged  as  to  present  a  concise  statement,  in  orderly  and 
logical  sequence,  of  the  whole  case,  as  the  party  desires  it  to  appear  in 
the  findings  of  fact. 

Subjoined  to  each  proposition  must  be  references  to  the  pages  of  the 
record  or  to  the  unprinted  evidence  relied  on  in  its  support;  but  no  evi- 
dence must  be  set  out.  Documents  which  may  enter  into  the  findings  of 
fact  need  not  be  presented  in  the  statement,  but  may  be  referred  to  there- 
in by  the  pages  of  the  record. 

88. 
Brief  and  request  of  defendants. 

The  defendants,  within  thirty  days  after  the  filing  of  the  claimant's 
brief  and  request  for  findings  of  fact,  shall  file  their  printed  brief  and 
request  for  findings  of  fact,  and  should  indicate  the  requests  on  the 
claimant's  part  to  which  no  objection  is  made 

The  defendants  shall  furnish  the  claimant  with  ten  copies  of  such  printed 
brief  and  request  for  findings  of  fact,  to  be  used  in  making  up  the  trial 
record,  and  shall  file  fifteen  copies  in  the  clerk's  office. 

If  the  claimant,  by  leave  of  court,  has  filed  five  typewritten  copies  of 
his  brief  and  requests  as  provided  for  in  Rule  86,  the  defendants  may  also 
file  tpyewritten  copies. 

If  the  defendants'  brief  contains  statements  of  fact  which  the  claimant 
controverts,  he  must  file  a  reply  brief;  otherwise  it  will  be  assumed 
that  he  concedes  the  facts  stated. 

Where  claimant's  requested  findings  are  not  agreed  to,  the  defendants 
will  point  out  specifically  their  objections  to  each  finding  and  suggest  any 
changes  therein  they  may  desire.  After  this  is  done,  defendants  may 
request  such  additional  findings  as  they  deem  material.  Such  request 
must  be  in  form  and  substance  like  that  required  of  the  claimant  by  the 
next  preceding  rule. 

89. 
Briefs  of  both  parties  to  contain  references  to  evidence. 

The  attorney  of  each  party  shall  append  to  his  brief  a  table  of  deposi- 
tions, letters,  documents,  or  other  papers  which  he  may  offer  in  evidence 
on  the  trial,  with  references  to  the  pages  of  the  record,  and  if  they  be 
not  of  the  paged  record,  then  to  the  places  where  they  may  be  found. 

The  abstract  of  testimony  submitted  with  any  case,  if  not  printed, 
shall  be  typewritten,  with  marginal  notes  of  the  substance  or  items  of  the 
paragraphs   either    written,   printed   or   typewritten. 

MANUSCRIPT  BRIEFS. 
90. 
Size  and  quality  of  paper. 
Briefs  for  claimants  or  defendants,  when  not  printed,  must  be  in  type- 
writing, upon  pure  white  bond  paper,  8  inches  in  width  and  10*  inches  in 
length,  weighing  not  less  than  3  and  not  more  than  4  pounds  to  the  ream 

of  500  sheets. 
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The  typewriter  ribbon  must  be  black  and  the  carbon  blue. 
When  a  brief  and  abstract  of  evidence  will  together  exceed  50  pages,  the 
abstract  must  be  made  a  separate  document. 

The  brief  proper,  i.  e.,  the  statement,  argument,  authorities  etc.,  must  be 
distinct  from  the  abstract  of  evidence.  The  abstract  must  follow  the 
brief  proper,  or  be  a  separate  document. 

The  abstract  of  evidence  may  be  continuous,  but  if  continuous,  there 
must  be  marginal  references,  such  as  "cattle,"   "horses,"   etc. 

Where  the  filing  of  additional  and  supplemental  briefs  is  necessitated, 
attorneys  are  requested  to  file  a  revised  brief,  so  that  there  shall  not  be 
more  than  two  briefs  filed  for  either  claimant  or  defendants. 

The  original  brief  in  black  must  be  fastened  at  the  side  and  indorsed 
for  filing.  It  will  be  filed  with  the  papers  in  the  case  and  will  not  be  taken 
from  the  files  unless  by  order  of  the  court.  The  copies  must  be  fastened 
at  the  side  and  must  not  be  folded. 

In  cases  which  involve  no  question  of  law  it  will  be  sufficient  for  the 
brief  to  set  forth  the  specific  facts  relied  upon  with  references  to  the  ab- 
stract of  evidence,  substantially  like  the  statement  in  French  spoliation 
cases;  and  in  such  cases  one  copy  of  the  abstract  will  be  sufficient,  the 
original  being  filed  like  the  original  brief. 

The  more  a  brief  is  reduced  to  points  of  fact  or  law  (with  appropriate 
references  to  statutes,  authorities,  or  evidence)  the  less  liable  it  is  to 
be  misunderstood. 

THE  CALENDAR. 
91. 
When  the  claimant  has  closed  his  evidence  he  shall  enter  the  case  in 
the  Notice   Book  kept  by  the  clerk. 

When  the  defendants  have  closed  their  evidence  they  shall  enter  the 
fact  in  the  Notice  Book,  and  as  soon  thereafter  as  the  claimant  shall  file 
the  requests  for  facts  and  brief,  as  required  by  Rule  86,  and  note  the  same 
upon  the  notice  Book,  the  case  shall  be  placed  upon  the  Trial  Calendar. 

The  Calendar  will  be  made  up  at  the  beginning  of  every  term  and  cases 
-will  be  placed  thereon  in  the  order  in  which  they  are  ready.  At  the  end 
of  each  month  cases  which  have  subsequently  become  entitled  to  be  placed 
upon  the  Calendar  will  be  placed  at  the  foot. 

Defendants  are  expected  to  prepare  their  defense  and  to  file  briefs, 
so  far  as  practicable,  in  the  order  of  the  entry  of  cases  in  the  Notice 
Book.  Should  defendants  unreasonably  delay  the  preparation  of  the 
defense,  claimants  may  move  that  the  case  be  placed  upon  the  Calendar. 

92. 

Demurrers  and  pleas. 
Demurrers  will  be  placed  upon  the  Law  Calendar  by  the  clerk  immedi- 
ately upon  being  filed. 

Pleas  in  bar  and  to  the  jurisdiction  will  ordinarily  be  heard  and  dis- 
posed of  when  a  case  comes  to  trial  in  the  regular  course  on  the  merits. 
But  if  it  appear  on  the  application  of  either  party  that  the  final  disposi- 
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tion  of  a  case  will  be  expedited,  or  that  the  parties  may  be  saved  needless 
expense  by  the  court  first  hearing  and  disposing  of  such  plea,  the  court 
will  order  that  it  be  placed  either  upon  the  Trial  or  Law  Calendar 


NEGLECTED  CASES 

93. 

If  the  claimant  neglect,  for  two  years  after  filing  his  petition,  to  close 
Ins  proof  and  give  notice  to  the  Attorney  General,  as  required  by  Rule  91 
the  defendants  may  place  the  case  on  the  Calendar. 

ADVANCEMENT  OF  CASES. 

94. 

Cases  may  be  advanced  when  early  flecision  is  important  to  Government. 
Whenever,  in  any  case  which  the  claimant  has  not  put  on  the  the  Cal- 
endar, it  shall  be  shown  to  the  court  on  motion  that  an  early  decision 
thereof  is  important  to  the  interests  of  the  Government,  the  case  may, 
in  the  discretion  of  the  court,  be  placed  on  the  Calendar  by  the  defendants! 

REMANDED  CASES. 

95. 

Motions  to  remand,  what  to  contain. 
When  a.  party  desires  a  case  to  be  remanded  to  the  general  docket  for 
further  proceedings  he  shall  make   a   motion  therefor,  stating  the   facts 
expected  to   be   proved,   with   the   grounds   of  such   expectation   and   the 
reasons  why  such  action  was  not  taken  before  the  case  was  closed. 

TRIALS  AND  OTHER  PROCEEDINGS. 

96. 

Assignment  of  case  for  trial. 

Ten  or  more  cases  on  the  calendar  will  be  called,  assigned,  and  posted 
in  the  clerk's  office  each  day  for  trial  on  the  following  day,  and  if  not  then 
argued  or  submitted  by  the  parties,  or  by  either  in  the  absence  of  the 
other,  will  be  disposed  of  as  the  court  may  order. 

When  a  case  on  the  Calendar  is  called  for  trial,  and  the  claimant  is  not 
ready  to  proceed,  it  will  be  placed  at  the  foot  of  the  Calendar;  if  the 
defendants  are  not  ready,  the  case  may  be  passed. 

When  a  case  has  been  so  "passed"  the  clerk  will  place  it  on  any  subse- 
quent day  Calendar  at  the  request  of  both  parties  without  application 
to  the  court. 

97. 

Record  to  be  made  up  in  book  form. 

No  case  in  which  a  printed  record  is  required  will  be  heard  unless  the 
claimant  makes  up  in  book  form  and  has  ready  at  the  time  of  trial  a  com- 
plete record  of  the  case,  consisting  of  the  printed  pleadings,  evidence, 
and  requests  for  facts  and  briefs,  paged  consecutively.  All  citations 
from,  or  references  to,  such  pleadings,  evidence,  and  briefs  must  be  by  the 
consecutive  paging  of  such  book. 
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At  the  time  of  trial  of  the  case  the  claimant  shall  furnish  a  copy  of  such 
printed  record  to  each  member  of  the  court,  and  shall  furnish  one  copy 
for  the  defendants  and  deliver  one  copy  to  the  bailiff  for  binding. 

98. 
Oral  arguments — procedure. 

In  oral  arguments,  as  preliminary,  the  counsel  for  claimant  will  make 
a  brief  but  substantial  statement  of  the  cause  of  action  alleged  in  the 
petition,  in  which  statement  he  will  also  embrace  the  material  facts  which, 
in  his  opinion,  are  established  by  the  evidence.  After  the  statement  of 
claimant's  counsel,  and  before  he  proceeds  with  his  argument,  the  counsel 
for  the  defendants  will,  in  like  manner,  make  a  statement  of  the  defense; 
after  which  the  counsel  may  proceed  to  argue  the  case  in  detail.  In  the 
preparation  of  written  or  printed  briefs  the  same  course  will  be  pursued 
by  the  counsel  of  both  parties.  In  cases  where  written  or  printed  briefs 
have  been  filed  the  counsel  may  read  the  statement  from  the  brief. 
This  order  shall  not  apply  to  arguments  in  cases  of  loyalty,  and  cases 
on  the  merits  for  stores  and  supplies. 

Arguments  in  Congressional  cases  will  be  limited  to  one  hour  on  a  side; 
in  all  other  classes  of  cases,  to  two  hours. 

In  large  and  complex  cases,  where  additional  time  will  be  necessary, 
application  therefor  must  be  made  before  the  trial  begins. 

If  cases  specially  set  will  require  more  than  the  prescribed  time,  it 
must  be  so  stated  when  the  application  to  set  down  is  made.  When  it 
is  not  so  stated  the  court  will  understand  that  the  arguments  can  be 
concluded  within  the  prescribed  time. 

When  calling  up  cases  in  court,  counsel  will  refer  to  them  by  their 
Calendar  numbers  and  not  by  their  docket  numbers. 

99. 

Submission  on  written  stipulation. 
Parties  may  also  submit,  on  written  stipulation,  any  case  in  any  jur- 
isdiction on  any  docket,  whether  on  any  Calendar  or  not,  when  briefs  have 
been   filed  on  both   sides. 

100. 

Submission  of  cases  without  argument. 
Where  cases  are  submitted  without  argument  upon  stipulation,  the  par- 
ties will  note  at  the  foot  of  the  submission  paper  (by  the  date  of  filing) 
the  briefs  and  stipulations,  if  any,  upon  which  the  ease  is  intended  to 
be  submitted.  Where  this  is  not  done  the  case  will  not  be  regarded  as 
having  been  submitted. 

101. 

Requirements  before  submission  of  cases. 
No  submission  of  a  case  on  loyalty  or  merits  will  be  permitted  until 
the  following  requirements  are   complied    with  by   claimants's   attorney, 
under   the  supervision  of  the  bailiff: 
When  a  submission  is  on  loyalty,  the  petition,  all  reports  previously 

1862 


■Procedure]  COURT  OF   CLAIMS   RULES.  App.  I.,  D. 

made  by  any  officers  on  the  subject,  abstract  of  evidence,  briefs  on  both 
sides,  and  other  most  important  papers  relied  upon  by  either  party,  must 
be  selected,  strapped  together,  and  placed  on  top  of  the  bundle  of  papers 
to  be  sent  to  the  conference  room. 

102. 

— on  merits. 
When  submission  is  on  merits,  two  extra  copies  of  petition,  the  re- 
ports of  officers  previously  made  on  the  merits  of  the  claim,  abstract  of 
evidence,  with  the  original  evidence,  requests  for  findings,  briefs  on 
both  sides,  finding  of  loyalty,  and  a  statement  of  the  case,  made  up  by 
filling  one  of  the  blank  findings  panted  for  the  court,  including  the  alle- 
gations of  the  petition,  must  in  like  manner  be  strapped  together  and 
put  at  top  of  the  bundle  to  be  sent  to  conference  room. 

BRIEFS  AND  FACTS  IN  FRENCH  SPOLIATION  CASE. 

103. 

Printed  statement. 

The  claimants  on  account  of  the  vessel,  cargo,  or  insurance,  or  some  one 
or  more  of  them  concerned  in  the  same  seizure,  shall  have  printed  twenty- 
five  copies  of  a  printed  statement  of  alleged  facts  under  the  heads  herein- 
after set  out.  Fifteen  of  said  copies  shall  be  filed  in  the  clerk's  office  and 
ten  copies  shall  be  retained  by  claimant  for  the  trial  record. 

Documents  not  printed  in  the  record  must  be  numbered,  put  in  envelopes 
(as  far  as  practicable),  and  noted  on  the  outside  thereof. 

Under  each  head  reference  must  be  made  to  the  pages  of  the  printed 
Tecord,  and  to  unprinted  and  separate  documents  by  number  of  envelope 
and  number  of  paper  therein,  or  other  convenient  designation,  relied  upon 
in  support  of  allegations. 

FORM  OF  STATEMENT. 
Title  of  Case. 

(1)  Name  of  vessel  and  master. 

Docket  number  of  each  case  with  the  full  names  of  claimants,  and  where 
there  are  interveners,  their  names  to  be  set  out  under  the  case  in  which 
they  intervene,  with  the  number  of  any  separate  petition  by  them;  to 
be  made  up  after  the  manner  of  the  case  of  the  schooner. Phoenix,  reported 
to  Congress,  thus: 

Schooner  Phoenix — Solomon  Babson,  master. 
129.     Thomas  Cushing,  administrator  of  Marston  Watson,  claimant. 
3162.     Charles  T.  Lovering,  administrator  of  Joseph  Taylor,  claimant. 
James  C.  Davis,  administrator  of  Cornelius  Durant,  claimant. 
260.     Charles  F.  Adams,  administrator  of  Peter  C.  Brooks,  claimant. 
William  Sohier,  administrator  of  Nathaniel  Fellowes,  claimant. 
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VESSEL. 

(2)  Names  of  owners  and  their  respective  shares. 

(3)  When  and  where  built. 

(4)  Register. 

(5)  Date  of  sailing  and  points  of  departure  and  destination. 

(6)  Seizure  and  condemnation. 

(7)  Facts  relied  upon  as  showing  illegality  of  condemnation. 

(8)  Insurance  on  vessel  or  freight,  naming  all  the  underwriters  and1 
amount  admitted  to  have  been  paid  to  each  owner  on  account  of  loss,, 
and  from  whom  received.    Refer  to  policies  and  other  evidence. 

CARGO. 

(9)  Owners  of  cargo,  stating  each  separately  and  whether  the  interest  be- 
in  whole  or  divided,  with  number  of  case  in  which  they  appear. 

(10)  Value  of  cargo  and  of  each  claimant's  interest  therein. 

(11)  Insurance  on  cargo,  naming  all  the  underwriters  and  amount  ad- 
mitted to  have  been  paid  to  each  owner  on  account  of  loss,  and  from  whom 
received.    Refer  to  policies  and  other  evidence. 

VESSEL,  CARGO,  AND  INSURANCE. 

(12)  Assignments. 

(13)  When  there  are  adverse  claimants,  the  facts  alleged  by  each  claim- 
ant to  be  specified. 

(14)  In  case  oi  intervention,  the  date  of  filing  of  motion,  and  case  in 
which  filed,  to  be  stated  with  reference  to  envelope  in  which  same  are 
to  be  placed. 

(15)  Evidence  of  citizenship  of  claimants  and  identity  must  be  referred, 
to  under  their  respective  names. 

(16)  Time  of  death  of  partners  when  administrator  sues  as  representa- 
tive of  survivor. 

(17)  Administrators,  receivers,  and  assignees,  when  and  where  appointed,, 
and  evidence  of  appointments. 

(18)  When  facts  relied  upon  as  found  in  other  cases,  such  cases  must  be- 
specifically  referred  to. 

RECAPITULATION  AND  SUMMARY. 

Name  of  each  claimant,  stating  number  of  petition,  and  where  printed! 
or  found,  and  when  an  intervener,  the  date  of  intervention  and  where- 
motion  is  found,  and  setting  forth  exactly  in  items  what  is  claimed  by  him 
in  all,  as  owner  of  vessel  or  cargo,  or  as  insurer,  stated  separately  and 
with  references  as  aforesaid,  so  that  the  court  may  readily  find  all  the 
evidence  necessary  to  state  each  claimants's  case  distinctly. 

The  defendants  shall  file  five  printed  or  type  written  copies  of  their 
brief  setting  forth  in  detail  all  defenses  upon  which  they  rely. 

The  claimant  shall  file  five  printed  or  typewritten  copies  of  a  reply  brief 
to  the  new  matter  relied  on  by  the  defendants  within  thirty  days  after 
the  defendants  have  made  final  defenses. 

Within  three  days  after  the  cause  shall  be  argued  and  submitted  the- 
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claimants  shall  make  and  file  findings  of  fact  if  they  expect  a  favorable 
report  to  Congress. 

Every  paper  filed  in  spoliation  cases  shall  state  at  the  beginning  the 
name  and  character  of  the  vessel  and  the  name  of  the  master,  and  shall 
be  indorsed  in  like  manner. 

DISMISSAL  ON  DEATH  OF  CLAIMANT. 
104. 
On  the  death  of  a  sole  claimant,  if  his  executor  or  administrator  does- 
not  come  in  and  prosecute  the  action,  as  provided  in  Rule  35,  on  or  before 
the  first  ten  days  of  the  next  term  after  the  suggestion  is  made,  the  case 
may  be  dismissed,  provided  the  Attorney  General  shall  have  served  notice 
upon  the  attorney  of  record  in  the  case  three  months  at  least  before  the 
commencement  of  such  term. 

NOTICES. 
105. 

Parties  filing  petitions,  pleadings,  and  motions,  except  motions  for 
calls  on  Departments,  must  at  the  same  time  leave  with  the  clerk  written 
notice,  thereof,  addressed  to  the  attorney  of  the  adverse  party,  and  the 
clerk  will  mail  the  same  and  note  the  fact  on  the  general  docket.  All 
other  notices  to  adverse  parties  may  be  served  in  like  manner.  The- 
clerk's  entry  on  his  docket  will  be  prima  facie  evidence  of  the  service.  In 
the  computation  of  time,  the  day  of  the  service  will  be  excluded,  and  the 
day  on  which  a  party  is  required  to  appear,  or  on  which  an  act  is  re- 
quired to  be  done,  will  be  included. 

NEW  TRIAL. 

106. 

A  new  trial  will  not  be  granted  where,  upon  the  whole  case,  justice  has- 
been  done  between  the  parties  and  the  judgment  is  substantially  right, 
although  there  may  have  been  some  mistakes  committed  at  the  trial. 

In  cases  transmitted  to  the  court  by  Congress,  or  either  House,  or  a 
committee  thereof,  or  by  the  head  of  a  Department,  under  the  acts  of 
March  3,  1883,  c.  116  (1  Supp.  R.  S.,  2d  ed.,  403),  and  March  3,  1887,  ch. 
359  (1  Supp  R  S.,  2d  ed.,  559)  and  in  cases  under  the  French  spoliation 
act  of  January  20  1885,  ch.  25  (  1  Supp.  R.  S.,  2d  ed.,  471),  new  trials 
will  not  be  granted  after  the  findings  have  been  reported  as  required  by 
law,   except   in    accordance   with   the   provisions    of    section   1088   of   the 

Revised  Statutes. 

107. 

New  trial,  grounds  of. 
A  motion  for  a  new  trial,  other  than  under  Revised  Statutes,  section 
1088,  must  be  founded  upon  one  or  more  of  the  following  grounds ;   Fxrst, 
error  of  fact;   second,  error  of  law;   and  third,  newly  discovered  evidence. 
It  must  be  made  at  the  term  in  which  the  judgment  is  rendered. 
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108. 

— founded  on  error  of  fact,  what  to  specify. 
A  motion  founded  upon  an  error  of  fact  must  specify  with  minuteness  the 
fact   or   facts   which   are  regarded   as    erroneously   found   or    erroneously 
omitted  to  be  found  by  the  court,  with  full  reference  to  the  evidence  which 
is  relied  on  to  support  the  motion. 

109. 

— founded  on  error  of  law,  what  to  specify.  t 

A  motion  founded  upon  error  of  law  must  specify  with  like  minuteness 
the  points  upon  which  the  court  is  supposed  to  have  erred,  with  references 
to  the  authorities  relied  upon  to  support  the  motion. 

110. 

Motion  for  new  trial  founded  on  newly  discovered  evidence  what  to  set 

forth. 

A  motion  by  the  claimant  upon  the  ground  of  newly  discovered  evidence 
will  not  be  entertained  unless  it  appear  therein  that  the  newly  discovered 
evidence  came  to  the  knowledge  of  the  claimant,  his  attorney  of  record, 
•or  counsel  after  the  trial  and  before  the  motion  was  made;  that  it 
was  not  for  want  of  due  diligence  that  it  did  not  sooner  come  to  his 
knowledge;  that  it  is  so  material  that  it  would  probably  produce  a  dif- 
ferent judgment  if  the  new  trial  were  granted,  and  that  it  is  not  cumula- 
tive. 

Such  motion  must  be  accompanied  by  the  affidavit  of  tl)2  claimant  or  his 
.attorney  of  record,  setting  forth — 

First.  The  facts  in  detail  which  the  claimant  expects  to  be  able  to 
prove,  and  whether  the  same  are  to  be  proved  by  witnesses  or  by  docu- 
mentary evidence. 

Second.  The  name,  occupation,  and  residence  of  each  and  every  witness 
whom  it  is  proposed  to  call  to  prove  said  facts. 

Third.  That  the  said  facts  were  unknown  to  either  the  claimant  or  his 
attorney  of  record,  and,  if  other  counsel  were  employed  at  the  trial,  were 
unknown  to  such  counsel,  until  after  the  close  of  the  ^rial. 

Fourth.  The  reasons  why  the  claimant,  his  attorney  of  record,  or  coun- 
sel could  not  have  discovered  said  evidence  before  the  trial  by  due  dili- 
gence. 

Where  such  affidavits  can  not  be  procured  in  time  to  file  with  the  mo- 
tion, it  may  state  that  affidavits  or  other  evidence  will  be  filed,  but  such 
affidavits  or  evidence  must  be  filed  within  three  calendar  months  after 
the  filing  of  the  motion,  or  within  such  additional  time  as  the  court  may 
allow.  If  not  then  filed,  the  court,  at  the  request  of  the  opposing  party, 
will  proceed  to  the  consideration  of  the  motion  in  chambers  as  if  no  such 
intent  had  been  expressed  therein.  Should  the  time  for  filing  affidavits 
•expire  after  the  adjournment  of  the  court  for  the  summer  vacation,  they 
may  be  filed  at  any  time  before  the  first  Monday  in  October. 
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111. 

Motion  must  be  accompanied  by  brief. 
A  motion  for  a  new  trial  must  also  be  accompanied  by  the  brief  of  the 
moving  party.     It  will  be  considered  by  the  judges  in  conference  upon  such 
brief  and  affidavits,  if  any,  and  will  then  either  be  overruled  on  the  court's 
own  motion  or  sent  to  the  Law  Calendar  for  argument. 

APPEALS. 

113. 

Application  for  appeal  to  the  Supreme  Court  of  the  United  States  from 
any  judgment  or  decree  of  this  court  must  be  in  writing,  and  signed 
by  the  claimant  or  his  attorney  of  record,  if  the  appeal  be  on  his  behalf; 
•or,  if  taken  by  the  United  States,  it  must  be  signed  by  the  Attorney 
General  or  the  proper  Assistant  Attorney  General. 

Such  application,  if  made  when  the  court  is  not  in  session,  must  be 
filed  with  the  clerk,  and  the  date  of  filing  the  same  must  be  indorsed  upon 
it  and  noted  upon  the  general  docket. 

EXAMINATION  AND  WITHDRAWAL  OF  PAPERS. 
113. 
Any  person  having  an  interest  wishing  to  see  any  papers  on  file  in  the 
clerk's  office  will  apply  therefor  to  the  chief  or  assistant  clerk. 

No  papers  shall  be  permanently  withdrawn  or  temporarily  taken  out 
of  the  clerk's  office,  except  on  motion  for  good  cause  shown,  and  upon  such 
terms  as  the  court  or  a  judge  may  order. 

ENTERING  ORDERS  AND  FILING  PAPERS. 

114. 

No  order  will  be  entered  by  the  clerk  unless  it  be  directed  from  the  bench, 
or  be  reduced  to  writing  and  marked  "Allowed"  by  the  Chief  Justice  or 
one  of  the  judges. 

IIS. 

Papers  to  be  indorsed  before  filing. 
The  clerk  will  not  file  any  paper  unless  it  be  properly  indorsed  showing 
the  nature  of  same,  with  the  title  and  number  of  the  suit  and  the  name 
of  the  attorney  filing  it. 

EXTENSION  OF  TIME. 
116. 
The  limitation  of  time  provided  in   these  rules  for  the  doing  of  any 
act  may  be  extended  on  motion  for  good  cause  shown. 

The  Supreme  Court  rules  respecting  appeals  from  the  Court  of  Claims 
will  be  found  at  the  end  of  Supreme  Court  Rule  39,  ante. 
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INDEX. 

Rule- 
Abstract  of  evidence,  to  be  printed  in  certain   Indian  depredation 

cases    85 

Acts  of  Congress,  to  be  specified  in  petition 17 

Administrators.      (See   Executors) 

Agent,  may  verify  petition   24- 

Advancement  of  cases,  when  case  may  be  placed  on  calendar 94 

Amendment  to  petition,  provisions  for 31 

new  parties  may  be   introduced    32 

when  may  be  required  33 

procedure,  when  demurrer  sustained   38 

procedure,  when  demurrer  overruled   39' 

Admissions  to  practice,  qualifications  for S 

Appearance,  when   may  be  entered    7 

when  may  be  entered  for  Indian  defendants  12. 

Appeals,    applications    for    112" 

rules  of  Supreme  Court  in  relation  thereto  

Attorneys.,  when  power  of  attorney  must  be  filed  6 

when  appearance  may  be  entered   7 

qualifications   for  admission    $ 

only  one  attorney  of  record  allowed  9 

provisions  for  substitution  of 10 

to  register  postoffice  address    14 

In  Indian  depredation  cases,  must  file  statement  of  services  ren- 
dered      15 

Bill  of  particulars,  when  may  be  required  33 

Briefs,  of  claimant   86 

of  defendants   88 

to  contain  reference  to  evidence   89 

manuscript  briefs,  requirements    90 

Bowman  act,  what  petition  must  embrace   27 

Calendar,  provisions  for  91 

advancement    of    cases    94 

daily  assignment  for  trial   96 

Claims  commission,  depositions  taken  before,  may  be  used 78 

Clerk's  office,  office  hours,  duties  of,  etc 1,  2,  3,  4,  5 

Commissioners,  duties  and  fees  of 61-70 

Congressional  and  departmental  cases,  in  stores  and  supplies  cases, 

what  petition  must  embrace   27 

who  may   appear    28 

must  set  forth  extent  party  is  interested   29> 
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may  be  set  for  trial  if  no  one  appears   "Sq 

requirements  before  submission  101    102 

Consolidation  of  eases,  when  will  be  allowed '    4g 

Contracts,  how  stated  in  petition  ls 

Counsel,  may  be  heard,  but  not  to  sign  pleadings,  etc 13 

Counterclaim,  claimant  must  answer  by  replication 40 

Death  of  claimant,  proper  representative  may  be  substituted 35 

dismissal  of  case  on  death  of  sole  party 104 

Demurrers,  must  be  filed  within  sixty  days   37 

when  sustained,  procedure       30 

when  overruled  00 

to  be  placed  on  law  calendar  when  filed   99 

Department  cases.     (See  Congressional.) 

Depositions,  before  whom  taken   47 

on   written    interrogatories    5j 

under  E.  S.  1080   56 

on  oral  examination  ; 53 

in  fee  cases    gjj 

notice  of  taking  of  depositions  5  53    55 

general  provisions  61,  62*,  63,  64,  65,  66,  67 

taken  before  claims  commission,  use  of 76 

Indorsement  of  papers,  papers  must  be  indorsed  before  filing 114 

Evidence,  when  may  be  taken  46 

from    executive    departments    71,  72,    73 

handwritings,    comparison   of    74 

original  papers 75 

Evidence  from  claims  commission  76,  77 

Examination  of  papers,  application  for 113 

Executive  departments,  regulations  of,  must  be  stated  in  petition. ...  17 

evidence  from,  when  may  be  used  in  evidence  71,  72,  73 

Executors  and  administrators,  copy  of  appointment  must  be  filed 34 

substitution  of   35 

Extension  of  time,  limitation  as  to  time  may  be  extended 116 

Eee  cases,  depositions  in  60 

Eees,  for  services  of  attorneys  in  Indian  depredation  cases 15 

of  commissioners 68, 69 

of  witnesses  50 

Eindings  of  fact  requests  for  87 

rules  of  Supreme  Court  in  relation  thereto 

Fraud,  when  pleaded  by  defendants,  claimants  must  answer  under 

oath    41 

Erench  spoliations,  petition  26 

intervention  by  underwriters  26 

statement  of  facts  103  - 

when  new  trial  will  not  be  granted   106 

"Guardian,  copy  of  appointment  to  be  filed 34 

General  traverse,  to  be  entered  by  clerk  when  defendants  do  not  file 

plea    42 
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Rule 

Handwritings,  comparison  of  74 

Indian  depredations,  appearance  for  Indian  defendants   12 

statements  of  services  of  attorneys 15' 

petition     25 

printing  by  claimant  83. 

reimbursement  for  printing 84- 

printing  of  abstract  of  evidence   85 

Law  calendar,  motions,  etc 92 

Limitations,  general  provisions  19,  20,  21,  22,  23. 

Loyalty,  submission  on,  requirements  101 

Manuscript  briefs,  size  and  quality  of  paper,  what  to  set  forth,  etc.  90' 

Merits,  submission  on,  in  Congressional  cases,  requirements 102 

Motions,  general  provisons   43; 

to   substitute  attorney    10' 

to  substitute  administrator,  etc 32, 45 

to  amend  petition  32, 45 

dispositon  of  45 

to  amend   95 

for  new  trial    107 

Neglected  cases,  when  will  be  placed  on  calendar 93- 

New  trial,  motion  for,  when  not  granted 106. 

grounds  for   107 

error  of  fact   108' 

error  of  law   10!) 

newly  discovered  evidence    110 

motion  to  be  accompanied  by  affidavit  110' 

to  be  accompanied  by  brief    Ill 

Next  of  kin,  when  prosecuted  in  name  of,  what  evidence  must  show  36 

Notices,  general  provisions   105 

to  take  testimony : 53 

to  set  case  for  trial  93. 

Notice  book,  entry  of  cases  on   91 

Oral  arguments,  limit  as  to  time  98 

Orders,  must  be  directed  from  bench  or  marked  allowed  before  en- 
tering   114,  115 

Original  papers,  production  of  75 

Papers   withdrawal   of    

before  claims  commission,  may  be  used  in  evidence 77 

Petition,  general  provisions  16,  17,  18 

in  Indian  depredation   cases    25 

in  French  spoliation  cases    26 

under  Bowman  and  Tucker  acts  27 

in  Departmental  and  Congressional  cases   28.' 

amendment  of,  provisions  for   31 

new  parties  may  be  introduced   32 

bill  of  particulars  may  be  required  33. 
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Rule 

Pleadings,  by  whom  to  be  signed   11 

time  of  filing   37" 

proceedings  on  demurrer  38, 39 

replication  40' 

plea    of    fraud 41 

general  traverse,  to  be  entered  by  clerk   42 

Pleas,  must  be  filed  within  sixty  days 37 

when  will  be  placed  on  calendar   92 

Power  of  attorney,  to  attorney  in  facts  to  file  petition 6 

to  attorney  at  law  to  verify  petition 24 

Preferred  cases,  Indian  depredations,  what  petition  shall  set  forth. ...  25 

Printing,  general   provisions    78 

matters  not  to  be  printed   ^ 79,  80 

type  and  size  of  page  81 

in  Indian  depredation  cases  83' 

reimbursement  for  printing  in  Indian  depredation  cases 84 

printing  of  abstract  of  evidence   85 

Remanded  cases,  what  motion  to  remand  must  contain 95 

Replication,  to  set-off  or  counterclaim  41 

to  plea  of  fraud 42 

Requests  for  facts.  (See  Findings  of  fact.) 

Set-off,  claimant  must  answer  by  replication 40 

Statutes  of  limitations,  general  provisions  19,  20,  21,  22,  23 

Stores  and  supplies,  petition  for  27 

Submissions    on   written    stipulation    99 

requirements  before  submission   10° 

onloyalty |°1 

on  merits 

Substitution,  of  attorneys    10' 

of  administrators,  etc 

Supreme  Court,  rules  of,  in  relation  to  appeals  

Tentative  findings,  in  Congressional  cases  102 

in  French  spoliation  cases    

Testimony.     (See  Depositions.) 

Traverse,  to  be  entered  by  clerk  when  no  plea  filed 42 

Trials  and  other  proceedings,  daily  assignment  for  trial 96 

printed  record,  how  made  up    

oral  arguments,  procedure ' 

Trial  record,  to  be  made  up  by  claimant ^_ 

Tucker  act,  what  petition  must  embrace 

Verification  of  petition,  by  attorney,  power  of  attorney  required.  ...  24 

Widow,  when  prosecuted  in  name  of,  what  evidence  must  show ^36 

Withdrawal  of  papers,  examination,  etc ^ 

Witnesses,  examination  of   ^ 

testimony  of,  must  be  by  deposition  •  ^ 

before  whom   taken   4g  49    s0. 

fees  of  ■  ■ '.  51, 52" 

Written   interrogatories,   depositions   on    
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UNITED    STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  FIRST  CIRCUIT, 


January  13,  1903. 
1. 

NAME. 

The  court  adopts  "United  States  Circuit  Court  of  Appeals  for  the  First 
Circuit"  as  the  title  of  the  court. 

n 

SEAL. 

The  seal  shall  contain  the  words  "United  States"  on  the  upper  part  of 
the  outer  edge ;  and  the  words  "Circuit  Court  of  Appeals"  on  the  lower  part 
of  the  outer  edge,  running  from  left  to  right;  and  the  words  "First  Cir- 
cuit" in  two  lines,  in  the  centre,  with  a  dash  beneath;  as  follows: 

See  ante,  §  71  of  Code. 
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3. 

TERMS  AND  SESSIONS. 

One  term  of  this  court  shall  be  held  annually  at  the  city  of  Boston  at 
ten  o'clock  in  the  forenoon  on  the  first  Tuesday  of  October.  Stated  ses- 
sions thereof  shall  be  there  held  at  the  same  hour  on  the  first  Tuesday  of 
every  month,  and  may  be  adjourned  to  such  times  and  places  as  the  court 
may  from  time  to  time  designate.  But,  unless  otherwise  ordered,  any  ad- 
journment shall  be  held  to  have  been  made  to  the  first  day  of  the  next 
stated  session. 

See  ante,   §   309  of  Code. 

4. 

QUORUM. 

1.  In  the  absence  of  a  quorum  on  any  day  appointed  for  holding  a  term, 
or  on  any  day  to  which  the  court*is  adjourned,  any  judge  who  attends 
shall  adjourn  the  court  from  day  to  day;  or,  if  no  judge  is  present,  the 
clerk  shall  so  adjourn;  and,  in  the  absence  of  all  the  judges  and  the  clerk, 
the  marshal  or  his  deputy  shall  so  adjourn.  But  the  court  may,  from 
time  to  time,  as  provided  in  Rule  3,  enter  orders  directing  an  adjournment, 
or  adjournments,  for  longer  periods  than  from  day  to  day.  or  sine  die. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may  make 
all  necessary  orders  touching  any  suit,  proceeding  or  process,  depending  in 
or  returned  to  the  court,  preparatory  to  hearing,  trial  or  decision  thereof. 

See  ante,  §  307  of  Code. 

5. 
CLERK. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in  the  act 
creating  the  court  at  which  a  term  shall  be  held  annually. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counsellor,  in  this 
court  or  in  any  other  court  while  he  shall  continue  to  be  clerk  of  this 
court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath 
in  the  form  prescribed  by  section  794  of  the  Revised  Statutes  [see  ante,  § 
570  of  Code],  and  shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties 
to  be  approved,  by  the  court,  faithfully  to  discharge  the  duties  of  his 
office  and  seasonably  to  record  the  decrees,  judgments,  and  determinations 
of  the  court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court  may 
direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court-room  or  from  the  office,  without  an  order  from  the  court. 

See  ante,  §  563  of  Code. 

6. 

MARSHAL  AND  OTHER  OFFICERS. 
The  marshal  shall  be  in  attendance  during  the  sessions  of  the  court,  with 
such  number  of  bailiffs,  messengers  and  other  officers  as  the  court  may 
from  time  to  time  order. 
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7. 

ATTORNEYS  AND  COUNSELLORS. 
All  attorneys  and  counsellors  admitted  to  practice  in  the  Supreme  Court 
of  the  United  States,  or  in  any  circuit  court  of  the  United  States,  shall 
become  attorneys  and  counsellors  in  this  court  on  taking  an  oath  or  af- 
firmation in  the  form  prescribed  by  Rule  2  of  the  Supreme  Court  of  the 
United  States  and  on  subscribing  the  roll;  but  no  fee  shall  be  charged 
therefor. 

See  ante,  §  491  of  Code. 

8. 
PRACTICE. 
The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 
See  ante,  §  1887  of  Code. 

9. 
PROCESS. 
All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court. 
See  ante,  §  839  of  Code. 

10. 
BILL  OF  EXCEPTIONS. 
The  judges  of  the  circuit   and  district  courts   shall  not  allow  any  bill 
of    exceptions    which    shall    contain    the    charge    of    the    court    at    large 
to  the  jury  in  trials  at  common  law,  upon  any  general  exception  to  the 
whole   of   such    charge.      But   the   party   excepting   shall   be   required   to 
state   distinctly  the  several  matters  of  law  in  such  charge  to  which  he 
excepts;   and  those  matters  of  law,  and  those  only,  shall  be  inserted  in 
the   bill   of   exceptions   and   allowed   by    the   court. 
See  ante,  §  1933  of  Code. 

11. 
ASSIGNMENT  OF  ERRORS. 
The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment 
of  errors,  which  shall  set  out  separately  and  particularly  each  error  as- 
serted and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be 
allowed  until  such  assignment  of  errors  shall  have  been  filed.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the  as- 
signment of  errors  shall  quote  the  full  substance  of  the  evidence  admitted 
or  rejected.  When  the  error  alleged  is  to  the  charge  of  the  court,  the 
assignment  of  errors  shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  in  instructions  given  or  in  instructions  refused.  Such  as- 
signment of  errors  shall  form  part  of  the  transcript  of  the  record  and 
be  printed  with  it.  When  this  not  done,  counsel  will  not  be  heard,  except 
at  the  request  of  the  court;  and  errors  not  assigned  according  to  this 
rule  will  be  disregarded,  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned.  See  Rule  24,  paragraph  4. 
See  ante,  §  1931  of  Code. 
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12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 
In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court,  no 
objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  deposi- 
tion, deed,  grant,  exhibit  or  translation,  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below  and  entered  of 
record;  but  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

See  ante,  §  2085  of  Code. 

13. 
SUPERSEDEAS   AND   COST  BONDS. 

1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where  the  judg- 
ment or  decree  is  for  the  recovery  of  money  not  otherwise  secured,  must 
be  for  the  whole  amount  of  the  judgment  or  decree,  including  just  damages 
for  delay,  and  costs  and  interest  on  the  appeal;  but,  in  all  suits  where  the 
property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions 
and  replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the 
custody  of  the  marshall  under  admiralty  process,  or  where  the  proceeds 
thereof,  or  a,  bond  for  the  value  thereof,  is  in  the  custody  of  the  court, 
indemnity  in  all  such  cases  will  be  required  only  in  an  amount  sufficient 
to  secure  the  sum  recovered  for  the  use  and  detention  of  the  property, 
and  the  costs  of  the  suit  and  just  damages  for  delay,  and  costs  and  in- 
terest on  the  appeal. 

See  ante,  §  2015  of  Code. 

2.  On  an  appeal  from  an  interlocutory  order  or  decree,  the  appellant 
shall,  at  the  time  of  the  allowance  thereof,  file  a  bond  to  the  adverse  party 
in  such  sum  as  the  judge  who  allowed  the  appeal  shall  direct,  to  answer 
all  costs  if  he  shall  fail  to  sustain  his  appeal. 

See  ante,  §  2021  of  Code. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed  shall 
make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record,  bill 
of  exceptions,  assignment  of  errors,  and  all  proceedings  in  the  case,  under 
his  hand  and  the  seal  of  the  court. 

See  ante,  §   1953  of  Code. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit  with  the  record 
a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

See  ante,  §  1969  of  Code. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions  and  other  pro- 
ceedings, which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

See  ante,  §  2035  of  Code. 
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4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  pre- 
siding judge  in  any  circuit  or  district  court,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court  upon  writ  of  error  or  appeal,  such 
presiding  judge  may  make  such  rule  or  order  for  the  safe-keeping,  trans- 
porting and  return  of  such  original  papers  as  to  him  may  seem  proper; 
and  this  court  will  receive  and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

See  ante,  §  1971  of  Code. 

5.  All  appeals,  writs  of  error  and  citations,  must  be  made  returnable  not 
exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether  the  re- 
turn day  fall  in  vacation  or  in  term  time,  and  be  served  before  the  return 
day. 

See  ante,  §  1952  of  'Code. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
made  up  as  provided  in  General  Admiralty  Rule  No.  52  of  the  Supreme 
Court,     [ante  in  this  appendix,  also  §   1289  of  Code.] 

The  testimony  in  such  a  record  shall  embrace  the  viva  voce  proof  in  the 
district  court,  if  the  same,  or  the  substance  thereof,  has  been  reduced  to 
writing  with  the  approval  of  its  judge.  The  reasonable  cost  of  so  reducing 
the  same  to  writing  may  be  taxed  as  a  part  of  the  costs  of  the  record,  ex- 
cept so  far  as  allowed  as  costs  in  the  district  court. 

See  ante,  §   1963  of  Code. 

7.  Further  proof  in  instance  causes  in  admiralty  shall  include  only  that 
which  could  not  with  diligence  have  been  had  at  the  trial  below,  or  which 
was  there  rejected,  or  was  omitted  through  misapprehension,  provided  the 
evidence  be  accompanied  with  a  certificate  of  counsel  showing  reasonable 
excuse  for  the  misapprehension.  Except  by  order  of  the  court  first  ob- 
tained, merely  cumulative  proofs  shall  not  be  so  taken ;  but  for  this  purpose 
the  evidence  of  witnesses  who  had  different  duties,  interests,  or  opportun- 
ities of  observation,  will  not  ordinarily  be  held  cumulative  in  cases  of  col- 
lision or  other  maritime  tort. 

See  ante,  §  2090  of  Code. 

8.  Such  further  proof  may  be  taken  after  the  appeal  is  allowed,  in  the 
manner  provided  by  law  for  depositions  de  bene  esse,  or  by  an  examiner 
appointed  by  any  circuit  or  district  judge,  or  selected  by  the  parties,  or 
upon  interrogatories  and  commissions  as  provided  in  Rule  13  of  the  cir- 
cuit courts  of  this  circuit  [see  post  in  this  appendix],  mutatis  mutandis. 
It  must  be  taken  and  filed  forthwith  after  it  is  obtainable,  but  it  cannot, 
except  by  order  of  the  court,  be  taken  or  filed  within  thirty  days  before  any 
session  at  which  the  cause  may  be  heard,  nor  thereafterwards  until  the 
cause  has  been  postponed  to  the  next  term  or  session. 

See  ante,  §  2090  of  Code. 

9.  Objections  to  further  proof  shall  be  filed  with  the  magistrate  and 
returned  with  the  evidence.  Within  seven  days  after  the  evidence  is  taken, 
the  party  so  objecting  may  file  in  print  a  motion  to  suppress  the  same, 
with  a  copy  of  the  objections  and  a  brief.  The  other  party  may  within 
feven  days  thereafter  file  in  print  a  counter-statement  and  brief.  The 
objections  and  counter-statement,  so   far  as  they  contain  matters  of  fact 
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dehors  the  record,  shall  be  verified  by  affidavit.  The  court  will  consider 
the  objections  in  advance  of  the  trial,  or  in  connection  therewith,  as  it 
may  in  each  case  determine,  and  without  oral  argument,  and  will  order 
suppressed  evidence  not  rightfully  taken.  The  party  taking  the  evidence 
so  suppressed  shall  pay  the  costs  arising  therefrom,  including  the  printing 
thereof. 

See  ante,  §  2090  of  Code. 

10.  Nothing  herein  shall  exclude  applications  for  leave  to  take  further 
proof,  or  objections  thereto,  in  advance  of  the  taking  thereof,  or  objections 
touching  the  formalities  of  taking  it;  but  the  latter  must  be  brought  to 
the  attention  of  the  court  forthwith  after  the  evidence  is  filed. 

See  ante,   §  2090  of   Code. 

15. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony  or  other  proceeding,  in 
a  foreign  language,  and  the  record  does  not  also  contain  a  translation  of 
such  document,  paper,  testimony  or  other  proceeding,  made  under  the  au- 
thority of  the  inferior  court,  or  admitted  to  be  correct,  the  record  shall  not 
be  printed;  but  the  case  shall  be  reported  to  this  court  by  the  clerk,  and 
the  court  will  thereupon  remand  it  back  to  the  inferior  court,  in  order 
that  a  translation  may  be  there  supplied  and  inserted  in  the  record. 

See  ante,  §  1995  of  Code. 

16. 

DOCKETING  AND  DISMISSING  CASES. 

1.  The  plaintiff  in  error  or  appellant  shall  docket  the  case,  and  file  the 
record  thereof,  on  or  before  the  return  day,  whether  in  vacation  or  in  term 
time.  But,  for  good  cause  shown,  the  justice  or  judge  who  signed  the 
citation,  or  any  circuit  or  district  judge,  ma,y  enlarge  the  time,  the  order 
of  enlargement  to  be  filed  in  this  court. 

See  ante,  §  1974  of  Code. 

2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this 
rule,  the  defendant  in  error  or  appellee  may  have  the  case  docketed  and 
dismissed,  whether  in  term  time  or  vacation,  upon  producing  a  certificato 
from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  rendered, 
stating  the  case,  the  return  day  of  the  citation,  and  that  the  writ  of  error 
or  appeal  was  duly  sued  out  or  allowed.  And  the  plaintiff  in  error  or  ap- 
pellant shall  not  be  entitled  to  docket  the  case,  or  file  the  record,  after  the 
same  shall  have  been  docketed  or  dismissed  under  this  rule,  unless  by  the. 
order  of  the  court  after  notice  to  the  adverse  party. 

But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  the  record;  and,  if  the  case  is  docketed  and  the  record  filed 
hy  the  plaintiff  in  error  or  appellant  within  the  time  prescribed  by  this, 
rule,  or  by  the  defendant  in  error  or  appellee  at  any  time  thereafter,  the 
case  shall  stand  for  argument. 

See  ante,   §   1976  of  Code. 

3.  On  the  filing  of  the  record,  the  appearance  of  the  counsel  for  tna 
party  docketing  the  case  shall  be  entered. 

See  ante,  §   1978  of  Code. 
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X7. 

DOCKET  AND  CALENDARS. 

1.  The  clerk  shall  enter  and  number  on  the  docket  all  cases  consecutively, 
in  their  proper  chronological  order. 

2.  He  shall  print  at  least  twenty  days  before  the  first  Tuesday  of  Octo- 
ber and  of  January,  and  the  second  Tuesday  of  April,  a  calendar  of  all  the 
pending  cases,  arranged  by  districts  in  the  following  order:  Maine,  New 
Hampshire,  Rhode  Island,  Massachusetts. 

See  ante,  §  2055  of  Code. 

IS. 
CERTIORARI. 
No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 
any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party, 
be  verified  by  affidavit.     And  all  motions  for  such  certiorari  must  be  made 
at  the  first  term  of  the  entry  of  the  case;  otherwise,  the  same  will  not 
be  granted,  unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 
See  ante,   §   1997   of  Code. 

19. 
DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the 
deceased  party,  according  to  the  nature  of  the  case,  may  voluntarily  come 
in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall  he 
heard  and  determined  as  in  other  eases;  and,  if  such  representatives  shall 
not  voluntarily  become  parties,  then  the  other  party  may  suggest  the  deatli 
on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that,  unless 
such  representatives  shall  become  parties  within  sixty  days,  the  party 
moving  for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the 
writ  of  error  or  appeal  dismissed,  and,  if  the  party  so  moving  shall  bii 
plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and,  on  hearing, 
"have  the  judgment  or  decree  reversed,  if  it  be  erroneous:  Provided,  how- 
ever, That  a  copy  of  every  such  order  shall  be  personally  served  on  said 
representatives  at  least  thirty  da.79  before  the  expiration  of  such  sixty  days. 

See  ante,   §   1899  of   Code. 

2.  When  the  death  of  a,  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  the  expiration  of  such 
•sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

See  ante,  §  1900  of  Code. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
court  from  any  final  judgment  or  decree  rendered  in  the  circuit  or  district 
court,  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal,  the  othev 
party  to  the  suit  shall  be  dead  and  have  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  such  final  judgment  or  decree, 
bo  that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a  proper 
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representative  in  some  State  or  Territory  of  the  United  States,  or  in  the 
District  of  Columbia,  the  party  desiring  such  writ  of  error  or  appeal  may 
procure  the  same,  and  may  have  proceedings  on  such  judgment  or  decree 
superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  sucli  writ  of  error  or  appeal  as 
in  other  cases.  And,  within  thirty  days  after  the  filing  of  the  appeal  as 
this  court,  the  plaintiff  in  error  or  appellant  shall  make  a  suggestion 
to  the  court,  supported  by  affidavit,  that  the  said  party  was  dead  when  the 
writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper  repre- 
sentatives within  the  jurisdiction  of  the  court  which  rendered  such  judg- 
ment or  decree,  so  that  the  suit  could  not  be  revived  in  that  court,  and 
that  said  party  had  a,  proper  representative  in  some  State  or  Territory  of 
the  United  States,  or  in  the  District  of  Columbia,  and  stating  therein  the 
name  and  character  of  such  representative,  and  the  State  or  Territory  or 
District  in  which  such  representative  resides;  and,  upon  such  suggestion, 
he  may  on  motion  obtain  an  order  that,  unless  such  representative  shall 
make  himself  a  party  within  ninety  days,  the  plaintiff  in  error  or  appel- 
lant shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judg- 
ment or  decree  reversed  if  the  same  be  erroneous:  Provided,  however,  That 
a  proper  citation  reciting  the  substance  of  such  order  shall  be  served  upon 
such  representative,  either  personally  or  by  being  left  at  his  residence,  at 
least  thirty  days  before  the  expiration  of  such  ninety  days :  Provided,  also, 
That  in  every  such  case,  if  the  representative  of  the  deceased  party  does 
not  appear  within  ten  days  after  the  expiration  of  such  ninety  days,  and 
the  measures  above  provided  to  compel  the  appearance  of  such  representa- 
tive have  not  been  taken  within  the  time  as  above  required,  by  the  opposite 
party,  the  case  shall  abate:  And  provided,  also,  That  the  said  representative 
may  at  any  time,  before  or  after  said  suggestion,  come  in  and  be  made 
a  party  to  the  suit,  and  thereupon  the  case  shall  proceed,  and  be  heard 
and  determined  as  in  other  cases. 
See  ante,  §  1901  of  Code. 

20. 

DISMISSING  CASES  BY  AGREEMENT. 

Whenever  the  plaintiff  and  defendant  in  a.  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their  attorneys 
of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing  directing  the 
case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dis- 
missed, as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be  due 
to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and  to 
give  to  either  party  requesting  it  a  copy  of  the  agreement  filed:  but  no 
mandate  or  other  process  shall  issue  without  an  order  of  the  court. 

See  ante,  §  2110  of  Code. 

21. 

MOTIONS. 

1    The  motion  day  shall   be  the  first  Tuesday  of  every  stated  session 

of  the   court,   and   any   other   Tuesday   while   the   court   shall   remain    in 

session. 
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2.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  con- 
tain a  brief  statement  of  the  facts  and  objects  of  the  motion. 

3.  All  motions  to  dismiss  writs  of  error  or  appeals  (except  motions  to< 
docket  and  dismiss  under  rule  16)  or  to  advance  cases,  or  for  a  writ  of 
certiorari,  and  other  special  motions,  shall  be  printed,  and  be  accompanied' 
by  printed  briefs. 

4.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party 
or  his  counsel. 

5.  Any  motion,  of  which  counsel  shall  have  given  notice  to  the  clerk  iiv 
advance,  shall  be  entered  on  the  clerk's  list  in  the  order  in  which  he  re- 
ceives notice  thereof,  and  shall  have  priority  in  that  order  before  other 
motions,  unless  otherwise  specially  ordered  by  the  court. 

6.  Half  an  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  mo- 
tion, and  no  more,  without  special  leave  of  the  court  granted  before  the- 
argument  begins. 

See  ante,  §  2064  of  Code. 

22. 

GALL  AND  ORDER  OF  THE  CALENDAR. 

1.  On  the  first  Tuesday  of  October  and  of  January,  and  on  the  second 
Tuesday  of  April,  the  court,  except  as  may,  from  time  to  time,  be  other- 
wise ordered,  will  commence  calling  cases  for  argument  in  the  order  in. 
which  they  stand  on  the  calendar,  and  proceed  from  day  to  day  during  the 
session  in  the  same  order;  but  no  case  from  the  District  of  Massachusetts 
shall  be  called  before  the  second  Tuesday  of  the  session. 

See  ante,  §  2055  of  Code. 

2.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  may 
have  the  plaintiff  called,  and  the  writ  of  error  or  appeal  dismissed. 

See  ante,  §  2112  of  Code. 

3.  Where  the  defendant  fails  to  appear  when  the  ease  is  called  for  trial,, 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff 
and  to  give  judgment  according  to  the  right  of  the  case. 

See  ante,   §  2116  of  Code. 

4.  When  a  case  is  reached  in  the  regular  call  of  the  calendar,  and  there 
is  no  appearance  for  either  party,  the  case  may  be  dismissed  at  the  cost  of 
the  plaintiff. 

See  ante,  §  2114  of  Code. 

5.  If  either  of  the  parties  is  ready  when  the  case  is  called,  the  same- 
may  be  heard;  and,  if  neither  party  is  ready,  the  case  may  be  dismissed, 
or  be  postponed  to  the  next  session,  as  the  court  may  order. 

See  ante,  §  2116  of  Code. 

6.  If  a  case  is  called  for  hearing  at  two  stated  sessions  successively,  and, 
on  the  call  at  the  second  session,  neither  party  is  prepared  to  argue  it,  it 
will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant,  unless 
sufficient  cause  is  shown  for  further  postponement. 

See  ante,  §  2118  of  Code. 
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7.  The  court  will  not  hear  arguments  on  Mondays  or  Saturdays,  unless 
for  special  cause  it  shall  so  order. 

See  ante,   §   2057  of  Code. 

8.  Five  eases  are  liable  to  be  called  on  the  coming  in  of  the  court  on. 
each  day. 

9.  Revenue  and  other  cases  which  concern  the  United  States,  and  which 
also  involve  or  affect  some  matter  of  general  public  interest,  and  criminal; 
cases,  and  cases  once  adjudicated  by  this  court  on  their  merits  and  again 
brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by  order  of  the 
court. 

10.  Two  or  more  cases  involving  the  same  question  may,  by  leave  of  the- 
court,  be  heard  together,  to  be  argued  as  one  case  or  more,  as  the  court 
may  order. 

11.  No  agreement  of  counsel  to  pass  or  postpone  a  case,  or  to  substitute- 
one  case  for  another,  shall  become  effective  except  on  leave. 

See  ante,  §  2055  of  Code. 

23. 

PRINTING  RECORDS. 

1.  In  all  eases,  the  plaintiff  in  error  or  appellant,  on  docketing  a  case 
and  filing  the  record,  shall  enter  into  an  undertaking  to  the  clerk,  with 
suTety  to  his  satisfaction,  for  the  payment  of  his  fees,  or  otherwise  satisfy- 
him  in  that  behalf. 

See  ante,  §   1980  of  Code. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  printing 
the  record,  and  of  his  fee  for  preparing  it  for  the  printer,  and  shall  notify 
to  the  party  docketing  the  case  the  amount  of  the  estimate.  If  he  shall 
not  pay  it  within  a  reasonable  time,  the  clerk  shall  notify  the  adverse 
party,  and  he  may  pay  it.  If  neither  party  shall  pay  it,  and  for  want  of" 
such  payment  the  record  shall  not  have  been  printed,  when  the  case 
is  reached  at  the  regular  call  of  the  docket,  the  case  may  be  dismissed.. 

See  ante,  §  1994  of  Code. 

3.  Upon  payment  by  either  party  of  the  amount  estimated  by  the  clerk,, 
twenty-five  copies  of  the  record  shall  be  printed  under  the  clerk's  super- 
vision, for  the  use  of  the  court  and  of  counsel. 

See  ante,  §  1994  of  Code. 

4.  The  clerk  shall  take  to  the  printer  the  original  transcript  on  file; 
but  shall  cause  copies  to  be  made  for  the  printer  of  such  original  papers- 
sent  up  under  Rule  14,  or  other  original  papers,  as  are  necessary  to  be 
printed. 

See  ante,  §   1994  of  Code. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed  copies 
are  properly  indexed;  and  he  shall  distribute  printed  copies  to  the  judges 
and  the  reporter,  from  time  to  time,  as  required,  and  three  copies  to  the 
counsel  for  each  party.  An  additional  number  of  copies  may  be  printed  at 
the  request  of  either  party  for  his  own  use  and  at  his  own  expense,  or  by 
order  of  the  court. 

See  ante,  §  1994  of  Code. 

6.  The  parties  may  stipulate  in  writing  that  parts  only  of  the  record* 
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shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed;  but  the 
court  may  direct  the  printing  of  other  parts  of  the  record. 
See  ante,  §  1994  of  Code. 

7.  The  clerk  may  receive  from  either  party,  and  use  as  parts  of  the 
printed  record,  so  far  as  the  same  may  be  of  proper  and  convenient  size 
and  type,  any  portions  which  have  been  printed  in  any  other  court,  and 
also  printed  copies  of  patents  and  other  exhibits,  allowing  the  party  fur- 
nishing the  same  such  sum  therefor  as  the  clerk  deems  reasonable,  to  be 
added  to  and  form  a  part  of  the  cost  of  printing. 

See  ante,   §   1994  of  Code. 

8.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee  of  the 
clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the  amount  of 
cne  difference  shall  be  refunded  by  the  clerk  to  the  party  paying  it.  If 
the  actual  cost  and  clerk's  fee  shall  exceed  the  estimate,  the  excess  shall 
be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy  to  either  party  or 
his  counsel. 

See  ante,  §  1994  of  Code. 

9.  In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  cost  of 
printing  the  record  and  the  clerk's  fee  shall  be  taxed  against  the  party 
against  whom  costs  are  given,  and  shall  be  inserted  in  the  body  of  th« 
mandate  or  other  proper  process. 

See  ante,  §  1853  of  Code. 

24. 
BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the 
clerk  of  this  court,  at  least  six  days  before  the  case  is  called  for  argument, 
twenty  copies  of  a,  printed  brief,  one  of  which  shall,  on  application,  be 
furnished  to  each  of   the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated, — 

( 1 )  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged;  and,  in  cases  brought  up  by  appeal,  the 
specification  shall  state,  as  particularly  as  may  be,  in  what  the  decree  is 
alleged  to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full  substance  of 
the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the  charges 
of  the  court,  the  specification  shall  set  out  the  part  referred  to  totidem 
verbis,  whether  it  be  in  instructions  given  or  in  instructions  refused. 
When  the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the 
specification  shall  state  the  exception  to  the  report  and  the  action  of  the 
court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the   case  shall   be  printed  at  length. 
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3.  The  counsel  for  n  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief  at  least  three  days  before  the 
case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character  with  that 
required  of  the  plaintiff  in  error  or  appellant,  except  that  no  specification 
of  errors  shall  be  required,  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the   plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court;  and  errors  not  specified  according  to  this  rule  will  be  disre- 
garded; but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned 
or   specified.     See  Rule    11. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is 
in  default,  the  case  may  be  dismissed  on  motion;  and  when  a  defendant  in 
error  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on  consent 
of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party; 
but,  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will  be  entitled 
to  be  heard  by  two  counsel. 

See  ante,  §  2071  of  Code. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross- 
appeals  they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in 
the  court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a 
case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argument  be- 
gins. The  time  thus  allowed  may  be  apportioned  between  the  counsel  on 
the  same  side  at  their  discretion:  Provided,  always,  That  a  fair  opening 
of  the  case  shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

See  ante,  §  2080  of  Code. 

26. 
FORM  OF  PRINTED  RECORDS,  ARGUMENTS  AND  BRIEFS. 
All  records,  arguments  and  briefs,  printed  for  the  use  of  the  court,  must 
be  in  such  form  and  size  that  they  can  be  conveniently  bound  together, 
so  as  to  make  an  ordinary  octavo  volume. 
See  ante,   §   1985   of   Code. 

27. 

COPIES  OF  RECORDS  AND  BRIEFS. 
The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  consideration,  and  of 
all  printed  motions,  briefs  and  arguments,  filed  therein. 
See  ante,  §  1993  of  Code. 
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28. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the  de- 
livery thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of 
this   court  for   preservation. 

3.  Opinions  printed  under  the  supervision  of  the  judge  delivering  the 
same  need  not  be  copied  by  the  clerk  into  a.  book  of  records;  but,  at  the- 
end  of  each  term,  the  clerk  shall  cause  such  printed  opinions  to  be  bound 
in  a.  substantial  manner  into  one  or  more  volumes,  and  when  so  bound 
they  shall  be  deemed  to  have  been  recorded  within  the  meaning  of  this- 
rule. 

See  ante,   §  2108  of  Code. 

29. 

REHEARING. 

A  petition  for  a  rehearing  after  judgment  may  be  filed  at  the  term  at 
which  the  judgment  is  entered,  and  within  one  calendar  month  after  such 
entry,  and  not  later  unless  by  leave  granted  during  the  term.  It  must 
be  in  print,  in  the  form  and  style  required  by  Rule  26,  and  it  must  briefly 
and  distinctly  state  its  grounds,  and  be  supported  by  a  certificate  of 
counsel.  It  will  not  be  granted,  or  permitted  to  be  argued,  unless  a  judge 
who  concurred  in  the  judgment  desires  it  and  a  majority  of  the  court  so. 
determines.  Provided,  Whenever  a  judgment  is  entered  within  less  than 
a  month  before  the  term  adjourns,  the  petition  may  be  filed  within  a 
month  after  the  entry  of  judgment,  and  with  the  same  effect  after  the- 
term  as  though  filed  before  the  adjournment. 

See  ante,  §  2130  of  Code. 

30. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court  and  tho- 
judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of 
the  State  where  such  judgment  was  rendered. 

See  ante,  §  2124  of  Code. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on, 
the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent.,  in  addition 
to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

See  ante,  §  2125  of  Code. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

See  ante,   §   2126  of  Code. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if 
specially  directed  by  the  court. 

See  ante,  §  2127  of  Code. 
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31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
v/here  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by  the  parties 

See  ante,  §  1843  of  Code. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
■costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

See  ante,    §   1844   of  Code. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
uhall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
■ordered  by  the  court. 

See  ante,  §  1848  of  Code.  • 

4.  The  cost  of  the  transcript  of  the  record  from  the  court  below  shall 
he  taxable  in  that  court  as  costs  in  the  case. 

See   ante,   §   1848  of  Code. 

5.  Neither  .of  the  foregoing  sections  sl:all  apply  to  cases  where  the  United 
States  are  a  party;  but  in  such  eases  no  costs  shall  be  allowed  in  this 
•court  for  or  against  the  United  States. 

See  ante,   §§   1846,  1848  of  Code. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

See  ante,  §  1852  of  Code. 

7.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
■certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme 
Court. 

See  ante,  §  1683  of  Code. 

33. 

MANDATE. 

In  every  case  finally  determined,  a  mandate,  or  other  proper  process  in 
the  nature  of  a  procedendo,  shall  be  issued  to  the  court  below,  for  the 
purpose  of  informing  that  court  of  the  proceedings  in  this  court,  so  that 
further  proceedings  may  be  had  in  the  court  below  as  to  law  and  justice 
may  appertain.  Such  mandate,  or  other  process,  may  issue  at  any  time 
•on  the  order  of  the  court;  but,  unless  otherwise  ordered,  it  shall  issue  as 
•of  course  after  two  calendar  months  from  the  entry  of  judgment,  unless 
a.  petition  for  rehearing  has  been  filed  and  remains  undisposed  of. 

See  ante,   §  2133  of  Code. 

33. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 
1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
fining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not   be  disturbed. 
See  ante,  §  1686  of  Code. 
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2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good  cause 
shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  enlarged  upon 
recognizance,  as  hereinafter  provided. 

See  ante,  §  1687  of  Code. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  appellate  court,  except  where, 
for  special  reasons,  sureties  ought  not  to  be  required. 

See  ante,   §   1688  of  Code. 

34. 
MODELS,  DIAGRAMS  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams  and  exhibits  of  material,  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ 
oi  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this 
court  at  least  ten  days  before  the  ease  is  heard  or  submitted. 

See  ante,  §  2037  of  Code. 

2.  All  models,  diagrams  and  exhibits  of  material,  placed  in  the  custody 
of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case- 
must  be  taken  away  by  the  parties  within  one  month  after  the  case  i» 
decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to 
notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements 
of  this  rule;  and,  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such  other  dis- 
position of  them  as  to  him  may  seem  best. 

See  ante,  §  2039  of  Code. 

35. 
ERROR  IN  CRIMINAL  CASES. 
On  or  after  the  allowance  of  a  writ  of  error  in  a  criminal  case  cognizablu 
by  this  court,  the  justice  or  judge  who  allowed  the  writ,  or  the  court  which 
entered  the  judgment,  or  any  judge  thereof,  shall  have  power  to  admit  to 
bail  the  plaintiff  in  error,  according  to  the  rules  of  law  applicable  to  his 
case. 
See  ante,  §  1548  of  Code. 

36. 
PETITIONS  IN  BANKRUPTCY  CASES. 
1.  On  the  filing  of  a  petition  for  the  exercise  of  the  power  of  superin- 
tendence and  revision  vested  in  this  court  by  the  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,  approved  July  1, 
1898,  or  any  acts  in  addition  thereto  or  amendatory  thereof,  the  clerk 
shall  issue,  as  of  course,  an  order  to  show  cause,  returnable  two  weeks 
from  the  date  thereof,  which  shall  be  served  by  copy  on  each  of  the  adverse 
parties  named  in  the  petition  as  a  person  against  whom  relief  is  desired, 
or  his  solicitor  in  the  proceeding  in  the  district  court,  at  least  one  week 
before  the  return  day  of  the  order,  which  service  shall  be  made  by  the 
marshal  or  his  deputy  in  the  district  where  the  party  or  solicitor  serve;! 
resides. 
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2.  Within  one  calendar  month  after  the  return  day  of  the  order  to 
show  cause,  either  party  may  demur,  plead  or  answer;  but  the  determi- 
nation of  any  demurrer,  plea  or  answer  shall  be  final,  and  no  order  to 
plead  over  will  be  allowed;  and  any  party  may  secure  in  his  answer  all 
the  advantages  of  a  demurrer  or  plea,  or  both,  by  inserting  therein  the 
proper  allegations  therefor.  No  demurrer  shall  be  general,  and  no  cause  of 
demurrer   shall   be   allowed  unless  specificially   set   forth  therein. 

3.  There  shall  be  no  pleadings  in  reply  by  the  petitioner;  but  any  new 
matter  properly  in  reply  shall  be  available  without  the  same  being  pleaded 
in  the  petition,  or  otherwise. 

4.  A  motion  to  dismiss  may  be  filed  within  the  time  allowed  for  a  de- 
murrer, plea  or  answer;  or  the  subject-matteT  thereof,  if  it  relates  to  the 
substance  of  the  proceeding  or  to  the  jurisdiction  of  the  court,  may  be 
availed  of  on  demurrer,  plea  or  answer,  by  proper  allegation;  and  whenever 
a  motion  to  dismiss  is  seasonably  filed,  the  time  for  filing  demurrer,  plea 
or  answer,  will  run  from  the  day  on  which  an  order  may  be  entered  over- 
ruling the  motion.  Every  motion  to  dismiss  shall  be  filed  in  print,  ac- 
companied with  a  printed  brief;  and  each  of  the  opposing  parties  shall 
forthwith  be  ,served  by  the  clerk,  through  the  mail  or  otherwise,  with  ;i 
copy  of  the  motion  and  of  the  brief,  and  he  may  file,  in  print,  a  brief 
in  reply  within  two  weeks.  At  the  expiration  of  the  time  allowed  for  filing 
the  brief  in  reply,  the  motion  and  briefs  will  be  distributed  by  the  cleric 
to  the  circuit  judges,  and  to  the  district  judge,  senior  in  commission,  who 
is  not  disqualified.  Thereupon,  the  motion  will  be  disposed  of  by  the  court 
on  the  briefs,  unless,  at  its  own  suggestion,  or  for  good  cause  shown,  the 
court  shall  order  oral  arguments. 

5.  So  much  of  Rule  14  as  relates  to  viva  voce  proofs  in  the  district 
courts,  or  to  further  proof  in  instance  causes  in  admiralty,  shall  apply 
to  appeals  and  petitions  authorized  by  the  act  aforesaid,  or  by  acts  ad- 
ditional thereto  or  amendatory  thereof:  Provided,  That  any  record  on  any 
such  appeal  or  petition  may  be  supplemented  by  any  matter  agreed  to 
in  writing  by  the  parties  and  filed  with  the  clerk. 

6.  The  Rules  with  reference  to  records,  printing  and  briefs,  and  alt 
other  Rules,  except  as  herein  modified,  shall  apply  to  the  proceedings  to 
which  this  order  relates. 

7.  Nothing  herein  shall  prevent  the  court,  from  time  to  time,  from 
making,  for  special  cause,  orders  diminishing  or  enlarging  the  times  named 
herein,  or  any  other  orders  suitable  to  expedite  the  procedings  or  to  pre- 
vent injustice. 
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SUBJECTS. 

Rule  Sec. 

Adjournments  4  ] 

Admiralty,  record  in 14  6 

further  proof  in 14  7,8 

objections  to   further   proof  in 14  9 

applications  to  take  further  proof  in 14  10 

Agreements  of  counsel 22  11 

Appearance  of  counsel  docketing  cas« 16  3 

for  plaintiff  in  error  or  appellant,  no 22  2 

defendant  in  error  or  appellee,  no 22  3 

either   party,    no 22  4 

Argument,   oral    .. 25  1 

order  of   , 25  1 

number  of   counsel  heard  in 25  2 

time  allowed  for,  and  how  apportioned 25  3 

on  motions   21  6 

Assignment  of  errors  in  court  below 11  — 

no,  counsel  not  heard  except,  etc 24  4 

Attorneys,  admission  of,  etc 7  — 

Bail,  when  and  how  taken 35  — 

Bankruptcy  cases  on  petitions  for  revision,  etc 36  — 

order  to  show  cause   in 36  1 

pleadings  in    36  2 

no  pleadings  in  reply  by  petitioner  in 36 

motions  to  dismiss  in 36  4 

briefs  on    36  4 

how   disposed  of    36 


proofs  in  district  court  in. 
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further  proofs  in  36 

rules   as  to  record,  printing   and  briefs  in 36  6 

orders  to  expedite 36  7 

Bill  of  exceptions,  how  allowed  and  contents  of 10         — 

Briefs  24         - 

time  for  filing   24  : 

contents  of,  for  plaintiff  in  error  or  appellant 24  2 

for  defendant  in  error  or  appellee 24  3 

failure   to   file    24  5 

Cases  called  for  argument,  when 22  1 

dismissed  by  agreement   20 

involving  same  question  may  be  argued  together 22 

revenue,  and  cases  once  adjudicated,  may  be  advanced. .  .  .  '!■-' 
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Rule  Sec 

shall  not   practice    5  2 

bond  of    5  3 

original  records  not  to  be  taken  from  office  of 5  4 

Cost  of  printing  records 23  2 

Costs   in   what   cases   and   how   taxed 31 

no,  in  cases  where  United  States  is  a  party 31  5 

to  be  inserted  in  mandate 31  6 

in  cases  taken  to  Supreme  Court 31  7 

Counsel,  two  only  heard  for  each  party 25  2 

time  allowed  far  argument  of 25  3 

on  motions   21  6 

Custody  of  prisoners  on  habeas  corpus 33 

Damages  for  delay  in  addition  to  interest 30  2,  3 

and  interest  in  admiralty  cases 30  4 

Death  of  a  party 19  — 

after  judgment  in  lower  court 19  3 

Dismissing  cases  by  agreement 20  — 

Docketing  cases   16  — 

by  plaintiff  jn  error  or  appellant 16  I 

defendant  in  error  or  appellee 16  2 

Docket  and  calendars  17  — 

Errors,  assignment  of 11  — 

specification  of,  in  brief 24  2 

Evidence  in  admiralty  cases,  new,  how  taken 14  7,  8 

on  petitions  for  revision,  new,  how  taken 36  5 

Exceptions,  bill  of   10  — 

Exhibits  of  material,   models,   etc 34  — 

Fees,  table  of  clerk's  and  attorney's 

Habeas  corpus,  custody  of  prisoners  on 33  — 

Interest    30  — 

in  admiralty 30  4 

at  law    30  1 

in  equity 30  3 

Mandate 32  — 

Motions    21  — 

to  be  in  writing  and  printed 21  2,  3 

notice  of    21  4 

entered   on    clerk's   list 21  5 

time  allowed  for  argument  of 21  6 

to  dismiss,  and  other  special 21  3 

to  be  accompanied  by  printed  briefs 21  3 

Motion   day 21  1 

Opinions  of  the  court  of  appeals 28  — 

court  below  to  be  annexed  to  record  14  2 

Original  papers  remain  in  clerk's  office 5  4 

in  court  below,  transmitted  to  court  of  appeals,  how  14  4 

Parties,   death  of    19  — 
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Rule  Sec. 

Practice  same  as  in  Supreme  Court  8  — 

Process,  form  of   9  — 

Record  of  court  below,  how  transmitted  14  1 

to  have  opinion  of  court  below  annexed 14  2 

to  contain  all  necessary  papers  14  3 

cost  of  printing,  to  be  estimated   23  2 

how   printed    23  4 

in  admiralty  cases,  how  made  up  14  6 

Rehearing    29  — 

Representatives  of  deceased  party  appearing 19  i 

not  appearing 19  2 

Return  to  writ  of  error 14  l 

Return  day  of  appeals,  writs  of  error  and  citations   14  5 

Revenue  cases  may  be  advanced 22  9 

Second  session,  neither  party  prepared  to  argue,  case  disposed  of, 

how     22  6 

Translations    15  — 

Writs  of  error,  return  of 14  1 
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RULES 


OF  THE 


United  States  Circuit  Court  of  Appeals 


FOB  THE 


SECOND    CIRCUIT 


1. 

NAME. 
The  court  adopts  "United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit"  as  the  title  of  the  court. 

2. 
SEAL. 
The  seal  shall  contain  the  words  "United  States"  on  the  upper  part  of 
the  outer  edge;  and  the  words  "Circuit  Court  of  Appeals"  on  the  lower 
part  of  the  outer  edge,  running  from  left  to  right;  and  the  words  "Second 
Circuit"  in  two  lines,  in  the  center,  with  a  dash  beneath. 
See  ante,  §  71  of  Code. 

3. 
TERMS. 
One  term  of  this  court  shall  be  held  annually  at  the  city  of  New  York 
on  the  third  Tuesday  of  October,  and  shall  be  adjourned  to  such  times  and 
places  as  the  court  may  from  time  to  time  designate. 
See  ante,  §  309  of  Code. 

4. 

QUORUM. 

1.  If,  at  any  time,  a  quorum  does  not  attend  on  any  day  appointed  for 
holding  it,  any  judge  who  does  attend  may  adjourn  the  court  from  time 
to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn  the  court 
from  day  to  day.  If,  during  a  term,  after  a  quorum  has  assembled,  less 
than  that  number  attend  on  any  day,  any  judge  attending  may  adjourn 
the  court  from  day  to  day  until  there  is  a  quorum,  or  may  adjourn  with- 
out day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may  make  all 
necessary  orders  touching  any  suit,  proceeding,  or  process  depending  in  or 
returned  to  the  court,  preparatory  to  hearing,  trial,  or  decision  thereof. 

See  ante,  §  307  of  Code. 
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5. 

CLERK. 

1.  The  clerk's  office  sha.ll  be  kept  at  the  place  designated  in  the  act 
creating  the  court  at  which  a  term  shall  be  held  annually. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counsellor,  in  this 
court  or  in  any  other  court  while  he  shall  continue  to  be  clerk  of  this 
court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath  in 
the  form  prescribed  by  section  794  of  the  Revised  Statutes  [see  ante,  § 
570  of  Code],  and  shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties 
to  be  approved,  by  the  court,  faithfully  to  discharge  the  duties  of  his  office 
and  seasonably  to  record  the  decrees,  judgments,  and  determinations  of 
the  court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court  may 
direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the 
court  room  or  from  the  office,  without  an  order  from  the  court. 

See  ante,  §  563  of  Code. 

6. 

MARSHAL,  CRIER,  AND  OTHER  OFFICERS. 

1.  Every  marshal  and  deputy  marshal  shall,  before  he  enters  on  the 
duties  of  his  appointment,  take  an  oath  in  the  form  prescribed  by  section 
782  of  the  Revised  Statutes  [see  ante,  §  625  of  Code],  and  the  marshal 
shall,  before  he  enters  on  the  duties  of  his  office,  give  bond  in  a  sum  to  be 
fixed,  and  with  sureties  to  be  approved,  by  the  court,  for  the  faithful  per- 
formanc  of  said  dutis  by  himself  and  his  deputies.  Said  bond  shall  be  filed 
and  recorded  in  the  office  of  the  clerk  of  the  court. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of 
the  court,  with  which  such  number  of  bailiffs  and  messengers  as  the  court 
may,  from  time  to  time,  order. 

7. 
ATTORNEYS  AND  COUNSELLORS. 
All  attorneys  and  counsellors  admitted  to  practice  in  the  Supreme  Court, 
of  the  United  States,  or  in  any  Circuit  Court  of  the  United  States,  shall 
become  attorneys  and  counsellors  in  this  court  on  taking  an  oath  or  af- 
firmation in  the  form  prescribed  by  rule  2  of  the  Supreme  Court  of  the 
United  States  and  on  subscribing  the  roll;  but  no  fee  shall  be  charged 
therefor. 

See  ante,  §  491  of  Code. 

8. 
PRACTICE. 
The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 
See  ante,  §  1887  of  Code. 
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0. 

PROCESS. 
All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner  as 
process  of  the  Supreme  Court. 
See  ante,  §  839  of  Code. 

10. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow  any  bill  of 
exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the  jury 
in  trials  at  common  law,  upon  any  general  exception  to  the  whole  of  such 
charge.  But  the  party  excepting  shall  be  required  to  state  distinctly  the 
several  matters  of  law  in  such  charge  to  which  he  excepts:  and  those  mat- 
ters of  law,  and  those  only,  shall  be  inserted  in  the  'bill  of  exceptions  and 
allowed  by  the  court. 

See  ante,  §  1933  of  Code. 

11. 
ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court  be- 
low, with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,  which  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until 
such  assignment  of  errors  shall  have  been  filed.  When  the  error  alleged 
is  to  the  admission  or  to  the  rejection  of  evidence,  the  assignment  of  errors 
shall  quote  the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assignment  of  errors 
shall  set  out  the  part  referred  to  totidem  verbis,  whether  it  be  in  in- 
structions given  or  in  instructions  refused.  Such  assignment  of  errors 
shall  form  part  of  the  transcript  of  the  record  and  be  printed  with  it. 
When  this  is  not  done,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court;  and  errors  not  assigned  according  to  this  rule  will  be  disregard- 
ed, but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned. 
See  ante,  §  1931  of  Code. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 
In  all  cases  of  equity  or  admiralty  jurisdiction,  heaTd  in  this  court,  no 
objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  deposi- 
tion, deed,  grant,  exhibit,  or  translation  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below  and  entered  of 
record;  but  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 
See  ante,  §  2085  of  Code. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken, 

with  good  and  sufficient  security,  that  the  plaintiff   in   error   or   appellant 

shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 

costs  if  he  fail  to  make  his  plea  good.     Such  indemnity,  where  the  judg- 
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ment  or  decree  is  for  the  recovery  of  money  not  otherwise  secured,  must 
be  for  the  whole  amount  of  the  judgment  or  decree,  including  just  dam- 
ages for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all  suits  where 
the  property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions 
and  replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the 
custody  of  the  marshal  under  admiralty  process,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court, 
indemnity  in  all  such  cases  will  be  required  only  in  an  amount  sufficient 
to  secure  the  sum  recovered  for  the  use  and  detention  of  the  property,  and 
the  costs  of  the  suit  and  just  damages  for  delay,  and  costs  and  interest  on 
the  appeal. 

See  ante,  §  2015  of  Code. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or  con- 
tinuing an  injunction  in  a  circuit  Ojj,  district  court,  the  appellant  shall,  at 
the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such  circuit 
or  district  court  a  bond  to  the  opposite  party  in  such  sum  as  such  court 
shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 

See  ante,  §  2021  of  Code. 

14. 
WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record, 
bill  of  exceptions,  assignments  of  errors,  and  all  proceedings  in  the  case, 
under  his  hand  and  the  seal  of  the  court. 

See  ante,  §  1953  of  Code. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal,  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit  with  the  record 
a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

See  ante,  §  1969  of  Code. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself,  and 
not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceedings, 
which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

See  ante,  §  2035  of  Code. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  presid- 
ing judge  in  any  circuit  or  district  court,  that  original  papers  of  any  kind 
should  be  inspected  in  this  court  upon  writ  of  error  or  appeal,  such  pre- 
siding judge  may  make  such  rule  or  order  for  the  safe-keeping,  trans- 
porting, and  return  of  such  original  papers  as  to  him  may  seem  proper; 
and  this  court  will  receive  and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

See  ante,  §  1971  of  Code. 

5  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether 
the  return  day  fall  in  vacation  or  in  term  time,  and  be  served  before  the 
return  day. 

See  ante,  §  1952  of  Code. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
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made  up  as  provided  in  General  Admiralty  Rule  No.  52  [ante  §  1289]  of 
the  Supreme  Court. 

See  ante,  §  1963  of  Code. 

IS. 
TRANSLATIONS. 
Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony,  or  other  proceeding 
in  a  foreign  language,  and  the  record  does  not  also  contain  a  translation 
of  such  document,  paper,  testimony,  or  other  proceeding,  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the  record  shall 
not  be  printed;  but  the  ease  shall  be  reported  to  this  court  by  the  clerk, 
and  the  court  will  thereupon  remand  it  back  to  the  inferior  court,  in 
order  that  a  translation  may  be  there  supplied  and  inserted  in  the  rec- 
ord. 

See  ante,  §  1995  of  Code. 

16. 
DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or 
before  the  return  day  whether  in  vacation  or  in  term  time.  But  for  good 
cause  shown  the  justice  or  judge  who  signed  the  citation,  or  any  judge  of 
this  court,  may  enlarge  the  time  by  or  before  its  expiration,  the  order  of 
enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff  in 
error  or  appellant  shall  fail  to  comiply  with  this  rule,  the  defendant  in 
error  or  appellee  may  have  the  cause  docketed  and  dismissed  upon  pro- 
ducing a  certificate,  whether  in  term  time  or  vacation,  from  the  clerk  of 
the  court  wherein  the  judgment  or  decree  was  rendered,  stating  the  case 
and  certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued  out 
or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be 
entitled  to  docket  the  case  and  file  the  record  after  the  same  shall  have 
been  docketed  and  dismissed  under  this  rule,  unless  by  order  of  the  court. 

See  ante,  §  1974  of  Code. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and  if  the 
case  is  docketed  and  »  copy  of  the  record  filed  with  the  clerk  of  this 
court  by  the  plaintiff  in  error  or  a,ppellant  within  the  period  of  time  above 
limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  ap- 
pellee at  any  time  thereafter,  the  ease  shall  stand  for  argument  at  the 
term. 

See  ante,  §  1976  of  Code. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  a  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing 
the  case  shall  be  entered. 

See  ante,  §  1978  of  Code. 

17. 

DOCKET. 
The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending 
in  the  court  in  their  proper  chronological  order,   and  such  docket  shall 
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be  called  at  every  term,  or  adjourned  term;  and  If  a  case  is  called  for 
hearing  at  two  terms  successively,  and  upon  the  call  at  the  second  term 
neither  party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of 
the  plaintiff  in  error  or  appellant,  unless  sufficient  cause  is  shown  for 
further  postponement. 
See  ante,  §  2055  of  Code. 

18. 
CERTIORARI. 
No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 
any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party, 
be  verified  by  affidavit.     And  all  motions  for  such  certiorari  must  be  made 
at  the  first  term  of  the  entry  of  the  case;    otherwise,  the  same  will  not 
be  granted,  unless  upon  special  ca»se  shown  to  the  court,  accounting  sat- 
isfactorily for  the  delay. 
See  ante,  §  1997  of  Code. 

10. 
DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty  of 
the  deceased  party,  according  to  the  nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall 
be  heard  and  determined  as  in  other  cases;  and  if  such  representatives, 
shall  not  voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that 
unless  such  representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error,  shall  be  entitled  to 
have  the  writ  of  error  or  appeal  dismissed,  and  if  the  party  so  moving 
shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and,  on 
hearing,  have  the  judgment  or  decree  reversed,  if  it  be  erroneous ;  Provided, 
however,  That  a  copy  of  every  such  order  shall  be  personally  served  on 
said  representatives  at  least  thirty  days  before  the  expiration  of  such 
sixty  days. 

See  ante,  §  1899  of  Code. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  the  expiration  of  such 
sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  ease  shall  abate. 

See  ante,  §  1900  of  Code. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
court,  from  any  final  judgment  or  decree,  rendered  in  the  circuit  or  dis- 
trict court,  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal, 
the  other  party  to  the  the  suit  shall  be  dead  and  have  no  proper 
representative  within  the  jurisdiction  of  the  court  which  rendered  such 
final  judgment  or  decree,  so  that  the  suit  cannot  be  revived  in  that  court, 
but  shall  have  a  proper  representative  in  some  State  or  Territory  of  the 
United   States,   or  in   the   District   of   Columbia,  t'he  party   desiring   such 
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writ  of  error  or  appeal  may  procure  the  same,  and  may  have  proceed- 
ings on  such  judgment  or  decree  superseded  or  stayed  in  the  same  manner 
as  is  now  allowed  by  law  in  other  cases,  and  shall  thereupon  proceed  with 
such  writ  of  error  or  appeal  as  in  other  cases.  And  within  thirty  days 
after  the  filing  of  the  record  in  this  court  the  plaintiff  in  error  or  appel- 
lant shall  make  a  suggestion  to  the  court,  supported  by  affidavit,  that 
the  said  party  was  dead  when  the  writ  of  error  or  appeal  was  taken  or 
sued  out,  and  had  no  proper  representative  within  the  jurisdiction  of  the 
court  which  rendered  such  judgment  or  decree,  so  that  the  suit  could  not 
be  revived  in  that  court,  and  that  said  party  had  a  proper  representative 
in  some  State  or  Territory  of  the  United  States,  or  in  the  District  of 
Columbia,  and  stating  therein  the  name  and  character  of  such  representa- 
tive, and  the  State  or  Territory  or  District  in  which  such  representative 
resides;  and  upon  such  suggestion,  he  may  on  motion  obtain  an  order 
that,  unless  such  representative  shall  make  himself  a  party  within  ninety 
days,  the  plaintiff  in  error  or  appellant  shall  be  entitled  to  open  the  rec- 
ord, and,  on  hearing,  have  the  judgment  or  decree  reversed  if  the  same  be 
erroneous:  Provided,  however,  That  a.  proper  citation  reciting  the  sub- 
stance of  such  order  shall  be  served  upon  such  representative,  either  per- 
sonally or  by  being  left  at  his  residence,  at  least  thirty  days  before  the 
expiration  of  such  ninety  days:  Provided,  also,  That  in  every  such  case, 
if  the  representative  of  the  deceased  party  does  not  appear  within  ten 
days  after  the  expiration  of  such  ninety  days,  and  the  measures  above  pro- 
vided to  compel  the  appearance  of  such  representative  have  not  been  taken 
within  the  time  as  above  required,  by  the  opposite  party,  the  case  shall 
abate:  And  provided,  also,  That  the  said  representative  may  at  any  time 
before  or  after  said  suggestion  come  in  and  be  made  a  party  to  the  suit, 
and  thereupon  the  case  shall  proceed,  and  be  heard  and  determined  as  in 
other  cases. 
See  ante,  §  1901  of  Code. 

20. 

DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a,  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall  by  their  attorneys 
of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing  directing 
the  case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be 
dismissed,  as  to  eosts,  and  shall  pay  to  the  clerk  any  fees  that  may  be 
due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and 
to  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed;  but  no 
mandate  or  other  process  shall  issue  without  an  order  of  the  court. 

See  ante,  §  2110  of  Code. 

21. 

MOTIONS. 
T.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  contain 
a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins. 
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3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall 
be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party,  or  the 
counsel  or  attorney  of  such  party. 
See  ante,  §  2064  of  Code. 

22. 
PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plain- 
tiff in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant 
may  have  the  plaintiff  called  and  the  writ  of  error  or  appeal  dismissed. 

See  ante,  §  2112  of  Code. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plain- 
tiff, and  to  give  judgment  according  to  the  right  of  the  case. 

See  ante,  §  2116  of  Code. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there 
is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost 
of  the  plaintiff. 

See  ante,  §  2114  of  Code. 

23. 

PRINTING  RECORDS. 

On  the  filing  of  the  transcript  in  every  case,  the  clerk  shall  forthwith 
cause  fifteen  copies  of  the  same  to  be  printed,  and  shall  furnish  three 
copies  thereof  to  each  party,  at  least  thirty  days  before  the  argument, 
and  shall  file  nine  copies  thereof  in  his  office.  The  parties  may  stipulate 
in  writing  that  parts  only  of  the  record  shall  be  printed,  and  the  case  may 
be  heard  on  the  parts  so  printed;  but  the  court  may  direct  the  printing 
of  other  parts  of  the  record.  The  clerk  shall  be  entitled  to  demand  of 
the  appellant,  or  plaintiff  in  error,  the  cost  of  printing  the  record,  before 
ordering  the  same  to  be  done.  If  the  record  shall  not  have  been  printed 
when  the  case  is  reached  for  argument,  for  failure  of  a  party  to  advance 
the  costs  of  printing,  the  case  may  be  dismissed.  In  case  of  reversal,  af- 
firmance, or  dismissal,  with  costs,  the  amount  padd  for  printing  the  record 
shall  be  taxed  against  the  party  against  whom  costs  are  given. 

See  ante,  §  1994  of  Code. 

24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error,  or  appellant,  shall  file  with  the 
clerk  of  this  court,  at  least  twenty  days  before  the  case  is  called  for  argu- 
ment, ten  copies  of  a  printed  brief,  one  of  which  shall,  on  application,  be 
furnished  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

2   This  brief  shall  contain,  in  order  here  stated.— 

(1  )  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2  )  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged;  and  in  cases  brought  up  bj 'appeal  the 
specification  shall  state,  as  particularly  as  may  be,  in  what  the  decree  is 
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alleged  to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to- 
the  rejection  of  evidence,  the  specification  shall  quote  the  full  substance  of 
the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the  charge- 
of  the  court,  the  specification  shall  set  out  the  part  referred  to  totidem. 
verbis,  whether  it  be  in  instructions  given  or  in  instructions  refused.  When, 
the  error  alleged  is  to  »  ruling  upon  the  report  of  a  master,  the  specifica- 
tion shall  state  the  exception  to  the  report  and  the  action  of  the  court  up- 
on it. 

(3.)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points' 
of  law  or  fact  to  be  diseussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute- 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to'  th& 
decision  of  the  ease  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error,  or  an  appellee,  shall  file  with, 
the  clerk,  at  least  ten  days  before  the  case  is  called  for  hearing,  ten  copies 
of  his  printed  brief,  one  of  which  shall,  on  application,  be  furnished  to 
each  of  the  counsel  on  the  opposite  side.  His  brief  shall  be  of  a  like- 
character  with  that  required  of  the  plaintiff  in  error,  or  appellant,  except 
that  no  specification  of  errors  shall  be  required,  and  no  statement  of  the- 
case,  unless  that  presented  by  the  plaintiff  in  error,  or  appellant,  is  contro- 
verted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  Section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard  except  at  the  request  of 
the  court;  and  errors  not  specified  according  to  this  rule  will  be  disregard- 
ed; but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  according  to  this  rule,  »  plaintiff  in  error  or  an  appellant  is- 
in  default,  the  ease  may  be  dismissed  on  motion,  and  when  a  defendant  in 
error  or  an  appellee  is  in  default  he  will  not  be  heard,  except  on  consent 
of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  filed,  only  one  counsel  will  'be  heard  for  the  adverse  party; 
out  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will  be  en- 
titled to  be  heard  by  two  counsel. 

See  ante,  §  2071  of  Code. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to- 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross- 
appeals  they  shall  be  argued  together  as  one  ease,  and  the  plaintiff  in  the 
court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a 
case. 

3.  (as  amended)  Upon  writs  of  error,  appeals  in  admiralty,  appeals  from 
orders  granting  a  preliminary  injunction  and  in  appeals  in  customs  cases, 
one  hour  on  each  side,  and  in  other  cases  one  hour  and  a  half  will  be  al- 
lowed. But  in  all  cases  where  there  are  no  difficult  questions  of  law  and 
the  amount  involved  does  not  exceed  $500,  and  in  appeals  and  petitions 
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ior  review  in  bankruptcy,  only  one-half  hour  each  side  will  be  allowed.  No 
more  time  than  above  specified  will  be  allowed  wdthout  special  leave  of 
the  Court  granted  before  the  argument  begins.  The  time  thus  allowed  may 
be  apportioned  between  the  counsel  on  the  same  side  at  their  discretion, 
provided  always  that  a  fair  opening  of  the  case  shall  be  made  by  the 
j>arty  having  the  opening  and  closing  arguments,  (as  amended.) 
See  ante,  §  2080  of  Code. 

26. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS,  AND  BRIEFS. 
All   arguments   and   briefs  printed   for   the   use  of  the   Court  must   be 
printed  upon  a  page  eleven  inches  long  by  seven  inches  wide  and  must  have 
sl  margin  of  at  least  two  inches  in  width. 
See  ante,  §  1985  of  Code. 

*7. 
COPIES  OF  RECORDS  AND  BRIEFS. 
The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  consideration,  and  of  all 
printed  motions,  briefs,  and  arguments  filed  therein. 
See  ante,  §  1993  ui  Code. 

28. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall, .  immediately  upon  the  de- 
livery thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this 
■court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  judge  delivering  the 
same  need  not  be  copied  by  the  clerk  into  a  book  of  records;  but  at  the 
■end  of  each  term  the  clerk  shall  cause  such  printed  opinions  to  be  bound  in 
a  substantial  manner  into  one  or  more  volumes,  and  when  so  bound  they 
shall  be  deemed  to  have  been  recorded  within  the  meaning  of  this  rule. 

See  ante,  §  2108  of  Code. 

29. 

REHEARING. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the 
term  at  which  judgment  is  entered,  unless  by  special  leave  granted  during 
the  term;  and  must  be  printed  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  certificate  of  counsel;  and  will  not  be  granted,  or  per- 
mitted to  be  argued,  unless  a  judge  who  concurred  in  the  judgment  desires 
it,  and  »  majority  oi  the  court  so  determines. 

See  ante,  §  2130  of  Code. 

30. 

INTEREST. 
1.  In  cases  where  a,  writ  of  error  is  prosecuted  in  this  court,  and  the 
judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
State  or  Territory  where  such  judgment  was  rendered. 
See  ante,  §  2124  of  Code. 
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2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent.,  in  addition 
to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

See  ante,  §  2125  of  Code. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  cases  of  equity,  unless  otherwise  ordered  by  this  court. 

See  ante,  §  2126  of  Code. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if 
specially  directed  by  the  court. 

See  ante,  §  2127  of  Code. 

31. 

COSTS. 

1.  In  all  cases  -where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by  the 
parties. 

See  ante,  §  1843  of  Code. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

See  ante,  §  1844  of  Code. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court  costs  shall 
be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise  ordered 
by  the  court.  The  cost  of  the  transcript  of  the  record  from  the  court  below 
shall  be  taxable  in  that  court  as  costs  in  the  case. 

See  ante,  §  1848  of  Code. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party;  but  in  such  cases  no  costs  shall  be  allowed  in 
this  court  for  or  against  the  United  States. 

See  ante,  §§  1846,  1848  of  Code. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of 
items  taxed  in  detail. 

See  ante,  §  1852  of  Code. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme 
Court. 

See  ante,  §  1983  of  Code. 

32. 

MANDATE. 
In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  proper 
process  in  the  nature  of  a  procedendo,  shall  be  issued,  on  the  order  of  this 
court,  to  the  court  below,  for  the  purpose  of  informing  such  court  of  the 
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proceedings  in  this  court,  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  appertain. 
See  ante,  $  2133  of  Code. 

33. 
CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  declin- 
ing to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner  shall 
not  be  disturbed. 

See  ante,  §  1686  of  Code. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  in  custody,,  of  the  court  or  judge,  or  be  enlarged 
upon  recognizance,  as  hereinafter  provided. 

See  ante,  §  1687  of  Code. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  appellate  court,  except 
where,  for  special  reasons,  sureties  ought  not  to  be  required. 

See  ante,  §  1688  of  Code. 

34. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ 
of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this 
court  at  least  ten  days  before  the  case  is  heard  or  submitted. 

See  ante,  §  2037  of  Code. 

2.  All  models,  diagrams,  and  exhibits  of  material  placed  in  the  custody 
of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case, 
must  be  taken  away  by  the  parties  within  one  month  after  the  case  is 
decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to 
notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of 
this  rule;  and,  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such  other  dis- 
position of  them  as  to  him  may  seem  best. 

See  ante,  §  2039  of  Code. 

35. 

1.  An  appeal  or  writ  of  error  from  a  Circuit  Court  or  a  District  Court 
to  this  Court  in  the  cases  provided  for  in  Sections  6  and  7  of  the  Act  en- 
titled "An  Act  to  establish  Circuit  Courts  of  Appeals  and  to  define  and  reg- 
ulate in  certain  cases  the  jurisdiction  of  the  Courts  of  the  United  States 
and  for  other  purposes,"  approved  March  3,  1891,  and  Acts  to  amend  said 
Act  approved  February  18,  1895,  and  January  20,  1897,  may  be  allowed  in 
term  time  or  vacation  by  the  circuit  justice  or  by  any  circuit  judge  within 
tihe  circuit  or  by  any  district  judge  within  his  district,  and  the  proper 
security  be  taken  and  the  citation  be  signed  by  him,  and  he  may  also 
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grant  a  supersedeas  and  stay  of  execution  or  of  proceedings,  pending  such 
writ  of  error  or  appeal. 

See  ante,  §  1924  of  Code. 

2.  Where  such  writ  of  error  to  this  Court  is  allowed  in  the  case  of  a 
conviction  of  an  infamous  crime  or  in  any  other  cirniinal  case  in  which 
it  will  lie,  the  Circuit  Court  or  District  Court,  or  any  justice  or  judge 
thereof,  shall  have  power,  after  the  citation  is  served,  to  admit  the  accused 
to  bail  in  such  amount  as  may  be  fired. 

See  ante,  §  1548  of  Code. 

36. 

1.  In  all  cases  the  plaintiff  in  error  or  appellant  on  docketing  a  case 
and  filling  a.  record,  shall  enter  into  an  undertaking  with  the  clerk,  for 
the  payment  of  his  fees  or  otherwise  satisfy  him  in  that  behalf. 

See  ante,  §§  1979,  1980  of  Code. 

2.  At  the  expiration  of  ten  days  after  a  case  has  been  decided,  the  order 
or  decree  thereon  will  be  entered  by  the  court,  and  th  clerk  will  thereupon 
prepare  and  tax  the  bill  of  costs  and  issue  the  mandate.  Within  said  ten 
days  the  parties  may  file  with  the  clerk  their  proposed  orders  or  decrees 
and  bills  of  costs  with  proof  of  service  of  the  same  upon  the  opposing  at- 
torneys. 

See  ante,  §  2134  of  Code. 

37. 

In  the  preparation  of  briefs  any  citations  made  from  "Federal  Cases" 
must  be  accompanied  by  the  citation  of  the  original  report  of  the  case,  or, 
when  the  case  is  not  elsewhere  reported  than  in  the  Federal  Cases,  by  a 
statement  to  that  effect. 

See  ante,   §  2071  of  Code. 

38. 

Petitions  to  review  orders  in  bankruptcy  filed  under  the  provisions  of 
Section  24  B  of  the  Bankruptcy  Act,  must  be  filed  and  served  within  ten 
days  after  the  entry  of  the  order  sought  to  be  reviewed,  and  a,  transcript 
of  the  record  of  the  proceedings  in  the  Bankruptcy  Court  of  the  matter  to 
be  reviewed  must  be  filed  and  the  cause  docketed  within  thirty  days  there- 
after, but  the  judge  of  the  Bankruptcy  Court  may  for  good  cause  shown  en- 
large the  time  for  filing  the  petition  or  record,  the  order  of  enlargement 
to  be  made  and  filed  with  the  clerk  of  this  Court  before  the  expiration  of 
the  times  hereby  limited  for  filing  the  petition  and  record  respectively. 


THE  ADMIRALTY  RULES  OF  SECOND  CIRCUIT. 

RULE    I. 

APPEALS  AND  NEW  PLEADINGS. 
An  appeal  to  the  Circuit  Court  of  Appeals  shall  be  taken  by  filing  in  the 
office  of  the  clerk  of  the  District  Court,  and  serving  on  the  proctor  of  the 
adverse  party  »  notice  signed  by  the  appellant  or  his  proctor,  that  the 
party  appeals  to  the  Circuit  Court  of  Appeals  from  the  decree  complained 
of. 
See  ante,  §  1934[a]  of  Code. 

1904 


Pi-ocefluL-e]  RULES    IN    SECOND    CIRCUIT.  App.  I.,  E. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence  in  the  District 
Court,  unless  the  Appellate  Court,  on  motion,  otherwise  order. 
See  ante,  §  2096  of  Code. 

RULE    II. 

NOTICE  AND  BOND. 

Section  1.  When  a  notice  of  appeal  is  served,  the  appellant  shall  file  in 
the  clerk's  office  of  the  District  Court  a  bond  for  costs  of  the  appeal,  with 
sufficient  surety  in  the  sum  of  $250,  conditioned  that  the  appellant  shall 
prosecute  his  appeal  to  effect  and  pay  the  costs,  if  the  appeal  is  not  sus- 
tained. Such  security  shall  be  given  within  ten  days  after  filing  the  no- 
tice, or  the  appeal  shall  be  deemed  abandoned,  and  the  decree  of  the  Court 
below  enforced,  unless  otherwise  ordered  by  a  judge  of  this  Court. 

See  ante,  §  2023  of  Code.  # 

Sec.  2.  And  if  the  appellant  desires  to  stay  the  execution  of  the  decree 
of  the  Court  below,  the  bond  which  he  shall  give  shall  be  a  bond  with 
sufficient  surety  in  such  further  sum  as  the  judge  of  the  District  Court  or 
a  judge  of  this  Court  shall  order,  conditioned  that  he  will  abide  by  and 
perform  whatever  decree  may  be  rendered  by  this  Court  in  the  cause,  or 
on  the  mandate  of  this  Court  by  the  Court  below. 

See  ante,  §  2024  of  Code. 

Sec.  3.  The  appellant  shall,  on  filing  either  of  such  bonds,  give  notice  of 
such  filing,  and  of  the  names  and  residence  of  the  sureties,  and  if  the  ap- 
pellee, within  two  days,  excepts  to  the  sureties,  they  shall  justify,  on  no- 
tice, within  two  days  after  such  exception. 

See  ante,  §  2025  of  Code. 

RULE   III. 

REVIEW  IN  PART  ONLY. 

The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal  that 
he  desires  only  to  review  one  or  more  questions  involved  in  the  cause,  which 
questions  must  be  clearly  and  succinctly  stated;  and  he  shall  be  concluded 
in  this  behalf  by  such  notice,  and  the  review  upon  such  an  appeal  shall  be 
limited  to  such  question  or  questions. 

See  ante,  §  2096  of  Code,  also  §  1934[a]. 

RULE   IV. 

APOSTLES  ON  APPEAL  TO  CONTAIN. 

Section  1.  The  apostles,  on  an  appeal  to  this  Court,  shall,  in  cases  where 
a  general  notice  of  appeal  is  served,  consist  of  the  following: 

(1.)  A  caption  exhibiting  the  proper  style  of  the  Court  and  the  title  of 
the  cause,  and  a  statement  showing  the  time  of  the  commencement  of  the 
suit;  the  names  of  the  parties,  setting  forth  the  original  parties  and  those 
who  have  become  parties  before  the  appeal,  if  any  change  has  taken  place; 
the  several  dates  when  the  respective  pleadings  were  filed;  whether  or  not 
the  defendant  was  arrested,  or  bail  taken,  or  property  attached,  or  arrested, 
and  if  so,  an  account  of  the  proceedings  thereunder;  the  time  when  the 
trial  was  had,  and  the  name  of  the  judge  hearing  the  same;  whether  or  not 
any  question  was  referred  to  a  commissioner  or  commissioners,  and  if  so, 
the  result  of  the  proceedings  and  report  thereon;    the  date  of  the  entry  of 
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the  interlocutory  and  final  decrees;  and  the  date  when  the  notice  of  ap- 
peal was  filed. 

(2.)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3.)  All  the  testimony  and  other  proofs  adduced  in  the  cause. 

(4.)  The  interlocutory  decree  and  any  order  of  the  Court  which  appellant 
may  desire  to  have  reviewed  on  the  appeal. 

(5.)  Any  report  of  a  commissioner  or  commissioners  to  which  exception 
may  have  been  taken,  with  the  order  or  orders  of  the  Court  respecting  the 
same,  and  the  exceptions  to  the  report,  and  so  much  of  the  testimony  taken 
in  the  proceeding  as  may  be  necessary  to  a  review  of  the  exceptions. 

(6.)  All  opinions  of  the  Court,  whether  upon  interlocutory  questions  or 
finally  deciding  the  cause. 

(7.)  The  final  decree,  and  the  notice  of  appeal;  and 

(8.)  The  assignments  of  error. 

See  ante,  §  1964  of  Code. 

Sec.  2.  All  other  papers  shall  be  omitted  unless  otherwise  ordered  by  the 
judge  who  heard  the  cause. 

See  ante,  §  1965  of  Code. 

Sec.  3.  Where  the  appellant  shall  appeal  specially  and  seek  only  to  re- 
view one  or  more  questions  involved  in  the  cause,  the  apostles  may,  by 
stipulation  between  the  proctors  for  the  respective  parties,  contain  only 
such  papers  and  proceedings  and  evidence  as  are  necessary  to  review  the 
questions  raised  by  the  appeal. 

See  ante,  §  1966  of  Code. 

RULE    V. 

CERTIFYING  RECORDS. 

The  appellants  shall,  within  thirty  days  after  giving  notice  of  appeal, 
procure  to  be  filed  in  this  Court  the  apostles  certified  by  the  clerk  of  the 
District  Court,  or  in  case  of  a  special  appeal,  the  stipulated  record,  with 
the  certification  by  the  said  clerk  of  all  papers  contained  therein  on  file 
in  his  office. 

See  ante,  §  1967  of  Code. 

RULE  VI. 

IF  APPEARANCE  OF  APPELLEE  NOT  ENTERED. 
If  the  appellee  does  not  cause  his  appearance  to  be  entered  in  this  Court 
within  ten  days  after  service  on  his  proctor  of  notice  that  the  apostles  are 
filed  in  the  Court,  the  appellant  may  proceed  ex  parte  in  the  cause,  and 
have  such  decree  as  the  nature  of  the  case  may  demand. 
See  ante,  §  2097  of  Code. 

rule:  vii. 
NEW  ALLEGATIONS,  &C. 
Upon  sufficient  cause  shown,  this  Court  or  any  judge  thereof,  may  allow 
either  appellant  or  appellee  to  make  new  allegations  or  pray  different  re- 
lief, or  interpose  a  new  defense,  or  take  new  proofs.    Application  for  such 
leave  must  be  made  within  fifteen  days  after  the  filing  of  the  apostles  and 
upon  at  least  four  days'  notice  to  the  adverse  party. 
See  ante,  §  2091  of  Code. 
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RULE  VIII. 

NEW  PLEADINGS— NEW  TESTIMONY. 

If  leave  be  granted  to  make  new  allegations,  pray  different  relief  or  in- 
terpose a  new  defense,  the  moving  party  shall,  within  ten  days  thereafter, 
serve  such  new  pleading,  duly  verified,  on  the  adverse  party,  who  shall, 
if  such  pleading  be  a  libel,  within  twenly  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken  and  filed 
within  thirty  days  after  the  entry  of  the  order  granting  such  leave,  and 
the  adverse  party  may  take  and  file  counter  testimony  within  twenty  days 
after  such  filing. 

See  ante,  §  2091  of  Code. 

RULE    IX. 

NEW  TESTIMONY— HOW  TAKEN. 

Such  testimony  shall  be  taken  by  deposition  before  any  United  States 
commissioner,  or  notary  public,  upon  reasonable  notice  in  writing  given 
to  the  opposite  party;  or  by  commission  issued  out  of  this  Court  with  in- 
terrogatories annexed.  Upon  proper  cause  shown,  the  Court  may  grant  an 
open  commission. 

See  ante,  §  2091  of  Code. 

RULE   X. 

PRINTING  NEW  PLEADINGS  AND  TESTIMONY. 

If  new  pleadings  are  filed  or  testimony  taken  in  this  Court,  the  same 
shall  also  be  printed  and  furnished  by  the  clerk,  as  in  the  23d  General 
Rule  provided. 

See  ante,   §   1996  of  Code. 

RULE    XI. 

MOTIONS. 
All  motions  shall  be  made  upon  at  least  four  days'  notice. 
See  ante,  §  2065  of  Code. 

RULE    XII. 

WRIT  OF  INHIBITION. 
A  writ  of  inhibition  may  be  awarded  by  this  Court  on  motion  of  the  ap- 
pellant to  stay  proceedings  in  the  Court  below  when  circumstances  require. 

RULE   XIII. 

MANDAMUS. 
Mandamus  may,  in  like  manner,  be  obtained,  to  compel  a  return  of  the 
apostles  when  unreasonably  delayed  by  the  Clerk,  or  Court,  below. 
See  ante,  §  1968  of  Code. 

RULE  XIV. 

CASES  TO  BE  PLACED  ON  DOCKET. 
Each  case  shall  be  placed  on  the  docket  as  soon  as  the  printing  of  the 
apostles  is  completed  by  the  clerk. 
See  ante,  §  1977  of  Code. 

RULE   XV. 

BRIEFS. 
Section   1.  Counsel   for  the   appellant  shall  file   with   the  clerk   of  this 
Court,  at  least  twenty  days  before  the  case  is  called  for  argument,  ten 
copies  of  a  printed  brief,  and  shall  at  the  same  time  serve  two  copies 
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thereof  on   the  proctors   of  record,  or  on   the   counsel   engaged  upon  the 
opposite  side.    This  brief  shall  contain  in  order  here  stated: 

(1.)  A  statement  of  the  nature  of  the  appeal,  the  Court  from  which  the 
appeal  is  taken,  and  a  concise  abstract  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved,  and  the  manner  in  which  they  were 
raised. 

(2.)  If  the  pleadings  have  been  amended  in  this  Court  or  new  proofs 
have  been  taken,  it  shall  be  stated  what  amendments  have  been  made  and 
in  what  respect  the  new  proofs  have  changed,  or  tended  to  change,  the  case 
as  made  in  the  Court  below. 

(3.)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  »  reference  to  the  folios  of  the  record 
or  to  the  numbers  of  the  questions,  and  the  authorities  relied  upon  in  sup- 
port of  each  point. 

Sec.  2.  The  counsel  for  the  appellee  shall  file  with  the  clerk  of  the  Court 
ten  printed  copies  of  his  brief  and  serve  two  copies  thereof  at  least  ten 
days  before  the  case  is  called  for  argument.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  appellant,  and  in  case  new  proofs  are 
taken  on  behalf  of  the  appellee,  the  brief  shall  so  state  and  wherein  the 
new  proofs  have  changed  the  case  as  made  in  the  Court  below. 

See  ante,  §  2071  of  Code. 

See.  3.  The  reasonable  expense  of  printing  briefs  shall  be  an  item  of  tax- 
able costs. 

See  ante,  §  1854  of  Code. 

RULE  XVI. 
MANDATES. 

The  decrees  of  this  Court  shall  direct  that  a  mandate  issue  to  the  Court 
below. 

See  ante,  §  2133  of  Code. 

RULE  XVII. 

EXTENSION  OF  TIME. 
The  time  specified  in  the  foregoing  Rules  for  any  proceeding  may  be  ex- 
tended by  order  of  a  judge  of  this  court. 
See  ante,  §  1934[d],  1941  of  Code. 

RULE  XVIII. 

WHEN  RULES  OF  DISTRICT  COURTS  TO  APPLY. 
In  all  matters,  in  civil  causes  of  admiralty  and  maritime  jurisdiction,  not 
expressly  provided  for  'by  the  foregoing  rules  of  this  Court,  the  rules  of 
practice  of  the  District  Court  of  the  district  in  which  the  cause  was  de- 
cided, being  in  force  at  the  time  (not  being  inconsistent  wth  these  rules), 
will  be  adopted  so  far  as  may  seem  proper. 
See  ante,  I  1934  [c]  of  Code. 

RULE  XIX. 

WHAT  GENERAL  RULES  SHALL  BE  DEEMED  ADMIRALTY  RULES. 

The  following  of  the  General  Rules  of  this  Court  and  no'  others,  shall 
be  deemed  Admiralty  Rules,  viz.:  Rules  3,  4,  5,  6,  7,  9,  11,  12;  Section  4 
or  Rule  14;  Rules  15,  16,  17,  18,  19,  20,  21,  22,  23;  Section  5  of  General  Rule 
24;  Rules  25,  26,  27,  28,  29;  Section  4  of  Rule  30;  Rules  31,  32,  34  and  36. 

See  ante,  §  1934[b]  of  Code.  1908 
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OP   THE 


United  States  Circuit  Court  of  Appeals, 


FOR   THE 


THIRD  CIRCUIT 


Adopted,  in  Open  court,  June  16,  1891. 

1. 

NAME. 
The  court  adopts  "United  States  Circuit  Court  of  Appeals  for  the  Third 
Circuit"  as  the  title  of  the  court. 

3. 

SEAL. 
The  seal  shall  contain  the  words  "United  States"  on  the  upper  part  of 
the  outer  edge;   and  the  words  "Circuit  Court  of  Appeals"  on  the  lower 
part  of  the  outer  edge,  running  from  left  to  right;  and  the  words  "Third 
Circuit"  in  two  lines,  in  the  centre  with  a  dash  beneath. 
See  ante,  §  71  of  Code. 

3. 
TERMS. 
The  terms  of  this  court  shall  commence  and  be  held  on  the  first  Tues- 
day of  March  and  the  first  Tuesday  of  October,  at  the  City  of  Philadelphia. 
(Amendment  June   15,  1904.) 
See  ante,  §  309  of  Code. 

4. 

QUORUM. 
1.  If,  at  any  term,  a  quorum  does  not  attend  on  any  day  appointed  for 
holding  it,  any  judge  who  does  attend  may  adjourn  the  court  from  time 
to  time,  or  in  the  absence  of  any  judge,  the  clerk  may  adjourn  the  court 
from  day  to  day.  If,  during  a  term,  after  a  quorum  has  assembled,  less 
than  that  number  attend  on  any  day,  any  judge  attending  may  adjourn 
the  court  from  day  to  day  until  there  is  a  quorum,  or  may  adjourn  with- 
out day. 
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2.  Any  judge  attending  when  less  than  a  quorum  is  present  may  make 
all  necessary  orders  touching  any  suit,  proceeding,  or  process  depending 
in  or  returned  to  the  court,  preparatory  to  hearing,  trial,  or  decisions 
thereof. 

See  ante,  §  307  of  Code. 

5. 

CLERK. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in  the  act  cre- 
ating the  court  at  which  a  term  shall  be  held  annually. 

2.  The  clerk  shall  not  practice  either  as  attorney  or  counsellor,  in  this 
court  or  in  any  other  court  while  he  shall  continue  to  be  clerk  of  this 
court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath 
in  the  form  prescribed  by  section  794  of  the  Revised  Statutes,  [see  ante, 
§  570  of  Code]  and  shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties 
to  be  approved  by  the  court,  faithfully  to  discharge  the  duties  of  his  office 
and  seasonably  to  record  the  decrees,  judgments,  and  determinations  of 
the  court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safe  keeping  as  the  court  may 
direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court  room  or  from  the  office,  without  an  order  from  the  court. 

See  ante,  §  563  of  Code. 

e. 

MARSHAL,  CRIER,  AND  OTHER  OFFICERS. 

1.  Every  marshal  and  deputy  marshal  shall,  before  he  enters  on  the 
duties  of  his  appointment,  take  an  oath  in  the  form  prescribed  by  sec- 
tion 782  of  the  Revised  Statutes,  [see  ante,  §  625  of  Code]  and  the  marshal 
shall,  before  he  enters  on  the  duties  of  his  office,  give  bond  in  a  sum 
to  be  fixed,  and  with  sureties  to  be  approved,  by  the  court,  for  the  faithful 
performance,  of  said  duties  by  himself  and  his  deputies.  Said  bond  shall 
be  filed  and  recorded  in  the  office  of  the  clerk  of  the  court. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of 
the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may, 
from  time  to  time,  order. 

7. 

ATTORNEYS  AND  COUNSELLORS. 

All  attorneys  and  counsellors  admitted  to  practice  in  the  Supreme  Court 
of  the  United  States,  or  in  any  Circuit  Court  of  the  United  States,  shall 
become  attorneys  and  counsellors  in  this  court,  on  taking  an  oath  or  affir- 
mation in  the  form  prescribed  by  Rule  2  of  the  Supreme  Court  of  the  United 
States  and  on  subscribing  the  roll;  but  no  fee  shall  be  charged  therefor, 
and  all  attorneys  and  counsellors  of  the  Circuit  Court  of  the  United  States, 
for  the  Third  Circuit,  shall  be  attorneys  and  counsellors  of  this  court  with- 
out taking  any  further  oath. 

See  ante,  §  491  of  Code. 
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8. 
PRACTICE. 
The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 
See  ante,  §   1887  of  Code. 

9. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court. 

See  ante,   §  839  of   Code. 

10. 
BILL   OF  EXCEPTIONS. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow  any  bill  of 
exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the  jury 
in  trials  at  common  law,  upon  any  general  exception  to  the  whole  of  such 
charge.  But  the  party  excepting  shall  be  required  to  state  distinctly  the 
several  matters  of  law,  in  such  charge  to  which  he  excepts;  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  exceptions 
and  allowed  by  the  court. 

See  ante,  §  1933  of  Code. 

ll. 
ASSIGNMENT  OP  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  tha  eourt 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of  er- 
rors, which  shall  set  out  separately  and  particularly  each  error  asserted  and 
intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until  such 
assignment  of  errors  shall  have  been  filed.  When  the  error  alleged  is  to 
the  admission  or  to  the  rejection  of  evidence,  the  assignment  of  errors 
shall  quote  the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assignment  of  errors  shall 
set  out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instructions 
given  or  in  instructions  refused.  Such  assignment  of  errors  shall  form  part 
of  the  transcript  of  the  record  and  be  printed  with  it.  When  this  is  not 
done,  counsel  will  not  be  heard,  except  at  the  request  of  the  court;  and  er- 
rors not  assigned  according  to  this  rule  will  be  disregarded,  but  the  court, 
at  its  option,  may  notice  a.  plain  error  not  assigned. 

See  ante,  §  1931  of  Code. 

is. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 
In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court,  no 
objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  deposi- 
tion, deed,  grant,  exhibit,  or  translation  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below  and  entered  of  record ; 
but  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by  consent. 
See  ante.  §  2085  of  Code. 
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13. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.  Such  indemnity  where  the  judgment 
or  decree  is  for  the  recovery  of  money  not  otherwise  secured,  must  be  for 
the  whole  amount  of  the  judgment  or  decree,  including  just  damages  for  de- 
lay, and  costs  and  interest  on  the  appeal;  but  in  all  suits  where  the  prop- 
erty in  controversy  necessarily  follows  the  suit,  as  in  real  actions  and  re- 
plevin, and  in  suits  on  mortgages,  or  where  the  property  is  in  the  custody 
of  the  marshal  under  admiralty  process,  or  where  the  proceeds  thereof,  or 
a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court,  indemnity  in 
all  such  cases  will  be  required  only  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and  the  costs  of 
the  suit  and  just  damages  for  delay,  and  costs  and  interest  on  the  appeal. 

See  ante,  §  2015  of  Code. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  circuit  or  district  court,  the  appellant  shall, 
at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such  cir- 
cuit or  district  court  a  bond  to  the  opposite  party  in  such  sum  as  such 
court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  ap- 
peal. 

See  ante,  §  2021  of  Code. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed, 
upon  being  paid  or  tendered  his  fees  therefor,  shall  make  a  return  of  the 
same  by  transmitting  a  true  copy  of  the  record,  bill  of  exceptions,  assign- 
ment of  errors,  and  all  proceedings  in  the  case,  under  his  hand  and  the  seal 
of  the  court. 

See  ante,  §  1953  of  Code. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  review 
any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judgment 
or  decree  was  rendered  shall  annex  to  and  transmit  with  the  record  a  copy 
of  the  opinion  or  opinions  filed  in  the  case. 

See  ante,  §   1969  of  Code. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  pro- 
ceedings, which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

See  ante,  §  2035  of  Code. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  pre- 
siding judge  in  any  circuit  or  district  court,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court  upon  writ  of  error  or  appeal,  such 
presiding  judge  may  make  such  rule  or  order  for  the  safe-keeping,  trans- 
porting, and  return  of  such  original  papers  as  to  him  may  seem  proper; 
and  this  court  will  receive  and  consider  such  original  papers  in  oonection 
with  the  transcript  of  the  proceedings. 

See  ante,   §  1971   of  Code.  1912 
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5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether 
the  return  day  fall  in  vacation  or  in  term  time,  and  be  served  before  the 
return  day. 

See  ante,  §  1052  of  Code. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
made  up  as  provided  in  General  Admiralty  Rule  No.  52  [ante,  §  1280] 
of  the  Supreme  Court. 

See  ante,  §  1963  of  Code. 

IS. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony,  or  other  proceeding  in 
a  foreign  language,  and  the  record  does  not  also  contain  a  translation 
of  such  document,  paper,  testimony,  or  other  proceeding  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the  record 
shall  not  be  printed;  but  the  case  shall  be  reported  to  this  court  by  the 
clerk,  and  the  court  will  thereupon  remand  it  back  to  the  inferior  court, 
in  order  that  a  translation  may  be  there  supplied  and  inserted  in  the 
record. 

See  ante,    §    1995   of  Code. 

16. 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or 
before  the  return  day  whether  in  vacation  or  in  term  time.  But  for  good 
cause  shown  the  justice  or  judge  who  signed  the  citation,  or  any  judge 
of  this  court,  may  enlarge  the  time  by  or  before  its  expiration,  the  order 
of  enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff  in 
error  or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in 
error  or  appellee  may  have  the  case  docketed  and  dismissed  upon  producing 
a  certificate,  whether  in  term  time  or  vacation,  from  the  clerk  of  the 
court  wherein  the  judgment  or  decree  was  rendered,  stating  the  case  and 
certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued  out  or 
allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  en- 
titled to  docket  the  case  and  file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless  by  order  of  the  court. 

See  ante,  §  1974  of  Code. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error 
or  appellee  at  any  time  thereafter,  the  case  shall  stand  for  argument  at  the 
term. 

See  ante,  §  1976  of  Code. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of 
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error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the 
case  shall  be  entered. 
See  ante,  §  1978  of  Code. 

17. 

DOCKET. 
The  clerk  shall  enter  upon  a,  docket  all  cases  brought  to  and  pending 
in  the  court  in  their  proper  chronological  order,  and  such  docket  shall 
be  called  at  every  term,  or  adjourned  term;  and  if  a  case  is  called  for 
hearing  at  two  terms  successively,  and  upon  the  call  at  the  second  term 
neither  party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of 
the  plaintiff  in  error  or  appellant,  unless  a  sufficient  cause  is  shown  for 
further  postponement.  ( See  also  supplementary  rule  infra  after  R.  34. ) 
See  ante,  §  2055  of  Code. 

IS. 
CERTIORARI. 
No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 
any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party, 
be  verified  by  affidavit.    And  all  motions  for  such  certiorari  must  be  made 
at  the  first  term  of  the  entry  of  the  case;  otherwise,  the  same  will  not  be 
granted,  unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 
See  ante,  §  1997  of  Code. 

19. 
DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  prsonalty  or  realty  of 
the  deceased  party,  according  to  the  nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall 
be  heard  and  determined  as  in  other  cases;  and  if  such  representatives 
shall  not  voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtained  an  order  that 
unless  such  representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dismissed,  and  if  the  party  so  moving  shall 
be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and,  on  hearing, 
have  the  judgment  or  decree  reversed,  if  it  be  erroneous:  Provided,  how- 
ever, That  a  copy  of  every  such  order  shall  be  personally  served  on  said 
representatives  at  least  thirty  days  before  the  expiration  of  such  sixty  days. 

See  ante,   §   1899  of  Code. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  the  expiration  of  such 
sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

See  ante,  §   1900  of  Code. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the  United 
States  shall  desire  to  prosecute  »  writ  of  error  or  appeal  to  this  court, 
from  any  final  judgment  or  decree  rendered  in  the  circuit  or  district  court, 
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and  at  the  time  of  suing  out  such  writ  of  error  or  appeal,  the  other  party 
to  the  suit  shall  be  dead  and  have  no  proper  representative  within  the 
jurisdiction  of  the  court  which  rendered  such  final  judgment  or  decree,  so 
that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a  proper  repre- 
sentative in  some  State  or  Territory  of  the  United  States,  or  in  the  Dis- 
trict of  Columbia,  the  party  desiring  such  writ  of  error  or  appeal  may 
procure  the  same,  and  may  have  proceedings  on  such  judgment  or  decree 
superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in 
other  cases,  and  shall  thereupon  proceed  with  such  writ  of  error  or  appeal 
as  in  other  cases.  And  within  thirty  days  after  the  filing  of  the  record 
in  this  court  the  plaintiff  in  error  or  appellant  shall  make  a  suggestion  to 
the  court,  supported  by  affidavit,  that  the  said  party  was  dead  when  the 
writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper  repre- 
sentative within  the  jurisdiction  of  the  court  which  rendered  such  judgment 
or  decree,  so  that  the  suit  could  not  be  revived  in  that  court,  and  that 
said  party  had  a  proper  representative  in  some  State  or  Territory  of  the 
United  States,  or  in  the  District  of  Columbia,  and  stating  therein  the 
name  and  character  of  such  representative,  and  the  State  or  Territory  or 
District  in  which  such  representative  resides;  and  upon  such  suggestion  he 
may,  on  motion,  obtain  an  order  that,  unless  such  representative  shall  make 
himself  a  party  within  ninety  days,  the  plaintiff  in  error  or  appellant 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment 
or  decree  reversed  if  the  same  be  erroneous:  Provided,  however,  That  a 
proper  citation  reciting  the  substance  of  such  order  shall  be  served  upon 
such  representative,  either  personally  or  by  being  left  at  his  residence,  at 
least  thirty  days  before  the  expiration  of  such  ninety  days:  Provided,  also, 
That  in  every  such  case,  if  the  representative  of  the  deceased  party  does 
not  appear  within  ten  days  after  the  expiration  of  such  ninety  days,  and 
the  measures  above  provided  to  compel  the  appearance  of  such  representa- 
tive have  not  been  taken  within  the  time  as  above  required,  by  the  opposite 
party,  the  case  shall  abate :  And  provided,  also,  That  the  said  representative 
may  at  any  time  before  or  after  said  suggestion  come  in  and  be  made  a 
party  to  the  suit,  and  thereupon  the  case  shall  proceed,  and  be  heard  and 
determined  as  in  other  cases. 
See  ante,  §  1901  of  Code. 

20. 

DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  the 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their  attorneys 
of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing  directing 
the  case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be 
dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be 
due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed, 
and  to  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed; 
but  no  mandate  or  other  process  shall  issue  without  an  order  of  the  court. 

See  ante.  §  2110  of  Code. 
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21. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  con- 
tain a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion,, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall 
be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party,  or  the- 
counsel  or  attorney  of  such  party. 

See  ante,  §  2064  of  Code. 

22. 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plain- 
tiff in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant, 
may  have  the  plaintiff  called  and  the  writ  of  error  or  appeal  dismissed. 

See  ante,  §  2112  of  Code. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial,, 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff,, 
and  to  give  judgment  according  to  the  right  of  the  case. 

See  ante,  §  2116  of  Code. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there  is. 
no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost. 
of   the  plaintiff. 

See  ante,  §  2114  of  Code. 

23. 

And  now,  December  7,  1893,  in  lieu  of  the  present  rule,  numbered  Twenty- 
three,  the  Court  adopts  the  following  rule,  the  same  to  apply  to  eases, 
hereafter  brought  to  this  Court: 

PRINTING  RECORDS. 

1.  On  the  filing  of  the  transcript,  the  clerk  shall  forthwith  cause  twenty 
copies  of  the  record  to  be  printed,  and  shall  furnish  three  copies  thereof 
to  each  party  at  least  six  days  before  the  case  is  called  for  argument,  and. 
shall  file  fourteen  copies  thereof  in  his  office.  The  parties  may  stipulate, 
in  writing,  that  parts  only  of  the  record  shall  be  printed,  and  the  case 
may  be  heard  on  the  parts  so  printed;  but  the  Court  may  direct  the- 
printing  of  other  parts  of  the  record.  The  clerk  may  demand  of  the- 
plaintiff  in  error,  or  appellant,  the  cost  of  printing  the  record  before 
ordering  the  same  to  be  done.  If  the  record  shall  not  have  been  printed 
when  the  case  is  reached  in  the  regular  call  of  the  docket,  because  of  the 
failure  of  a  party  to  advance  the  cost  of  printing,  the  ease  may  be  dis- 
missed. In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  amount 
paid  for  printing  the  record  shall  be  taxed  against  the  party  against 
whom  costs  are  given. 

2.  The  clerk  shall  receive  from  either  party,  and  use  as  parts  of  the- 
printed  record,  so  far  as  the  same  may  be  of  proper  and  convenient  size 
and  type,  any  portions  which  may  have  been  printed  in  any  other  court* 
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and  also  printed  copies  of  patents  and  other  exhibits,  allowing  the  party 
furnishing  the  same  such  sum  therefor  as  the  clerk  deems  reasonable,  to 
be  added  to  and  form  a  part  of  the  cost  of  printing. 

March   18,   1895.     Ordered  that,  except  upon   special  allowance  by  the 
•court  or  a  judge,  no  cause  shall  be  placed  on  the  docket  for  argument  un- 
less the  transcript  shall  have  been  filed  with  the  clerk,  under  Rule  23, 
at  least  ten  days  before  the  first  day  of  the  term. 
See  ante,   §   1994  of  Code. 

24. 
BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the 
■clerk  of  this  court,  at  least  six  days  before  the  case  is  called  for  argument, 
twenty  copies  of  a  printed  brief^  one  of  which  shall,  on  application,  be 
furnished  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated — 

(1.)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2.)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged;  and  in  cases  brought  up  by  appeal 
the  specification  shall  state,  as  particularly  as  may  be,  in  what  the  decree 
is  alleged  to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or 
to  the  rejection  of  evidence,  the  specification  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  shall  set  out  the  part  referred  to 
totidem  verbis,  whether  it  be  instructions  given  or  instructions  refused. 
When  the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the 
specification  shall  state  the  exception  to  the  report  and  the  action  of  the 
■court  upon  it. 

(3.)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief,  at  least  three  days  before  the 
case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character  with  that 
required  of  the  plaintiff  in  error  or  appellant,  except  that  no  specification 
of  errors  shall  be  required,  and  no  statement  of  the  case,  unless  that 
presented  by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court;  and  errors  not  specified  according  to  this  rule  will  be  disre- 
garded; but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned 
or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is 
in  default,  the  case  may  be  dismissed  on  motion;  and  when  a  defendant  in 

1017 


App.  I.,  E.  CIRCUIT  COURT  OF  APPEALS.  [Code  Fed. 

error  or  an  appellee  is  in  default  he  will  not  be  heard,  except  on  consent 
of  his  adversary,  and  by  respect  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  partj; 
but  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will  be  en- 
titled to  be  heard  by  two  counsel. 
See  ante,  §  2071  of  Code. 

25. 
ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross 
appeals  they  shall  be  argued  together  as  one  ease,  and  the  plaintiff  in 
the  court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a 
ease. 

3.  Two  hour9  on  each  side  will  be  allowed  for  the  argument,  and  no- 
more,  without  special  leave  of  the  court,  granted  before  the  argument  be- 
gins. The  time  thus  allowed  may  be  apportioned  between  the  counsel  on 
the  same  side  at  their  discretion;  provided,  always,  that  »  fair  opening 
of  the  case  shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

See  ante,  §  2080  of  Code. 

26. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS,  AND  BRIEFS. 
All   records,   arguments,   and  briefs   printed   for   the   use   of   the   court, 
must  be  in  such  form  and  size  that  they  can  be  conveniently  bound  to- 
gether,  so  as  to  make  an  ordinary  octavo  volume. 
See  ante,   §    1985  of  Code. 

27. 

COPIES  OF  RECORDS  AND  BRIEFS. 
The  olerk  shall  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  eveTy  case  submitted  to  the  court  for  its  consideration,  and  of 
all  printed  motions,  briefs,  and  arguments  filed  therein. 
See  ante,  §  1993  of  Code. 

28. 
OPINIONS  OF  THE  COURT. 

1.  All  written  opinions  delivered  by  the  court  shall  be  delivered  to  the- 
clerk   and  recorded. 

2.  Opinions  printed  under  the  supervision  of  the  judge  delivering  the 
same  need  not  be  copied  by  the  clerk  into  a  book  of  records;  but  at  the 
end  of  each  term  the  clerk  shall  cause  such  printed  opinions  to  be  bound 
in  a  substantial  manner  into  one  or  more  volumes,  and  when  so  bound 
they  shall  be  deemed  to  have  been  recorded  within  the  meaning  of  this  rule. 

See  ante,  §  2108  of  Code. 

29. 

REHEARING. 
A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the 
term  at  which  judgment  is  entered,  unless  by  special  leave  granted  during 
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the  term;  and  must  be  printed,  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  certificate  of  counsel;   and  will  not  be  granted,  or 
permitted  to  be  argued,   unless  a  judge  who  concurred  in   the  judgment 
desires  it,  and  a  majority  of  the  court  so  determines. 
See  ante,  §  2130  of  Code. 

30. 
INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court,  and  the 
judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
State   where   such   judgment  was   rendered. 

See  ante,  §  2124  of  Code. 

2.  In  all  cases  where  a  writ  of  ej:ror  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent.,  in  ad- 
dition  to   interest,   shall  be  awarded  upon  the  amount  of  the   judgment. 

See  ante,   §  2125  of  'Code. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

See  ante,    §  2126  of  Code. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if  spec- 
ially  directed  by   the   court. 

See   ante,   §   2127   of  Code. 

SI. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  al- 
lowed to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by 
the  parties. 

See  ante,  §  1843  of  Code. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by   the   court. 

See  ante,   §   1844  of  Code. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise  or- 
dered by  the  court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

See  ante,  §  1848  of  Code. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party;  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

See  ante,  §§  1846,  1848  of  Code. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of 
items  taxed  in  detail. 

See  ante,   §   1852  of  Code.  1919 
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6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme  Court. 

See  ante,   §  1983  of  Code. 

7.  Ordered,  That  the  table  of  fees  and  costs  in  the  Circuit  Courts  of 
Appeals,  established  in  pursuance  of  the  Act  of  Congress  of  February  19, 
1897,  by  order  of  January  10,  1898,  be,  and  the  same  is  hereby,  amended 
as  to  the  item  for  "Preparing  the  record  for  the  printer,  indexing  the 
same,  supervising  the  printing  and  distributing  the  copies,  for  each  printed 
page  of  the  record  and  index,  15,"  by  substituting  twenty-five  cents  in 
place  of  fifteen  cents,  for  each  printed  page,  so  that  said  order  as  amended 
shall  read  as  follows: 

Ordered,  In  pursuance  of  the  Act  of  Congress  of  February  19,  1897  (29 
Stat.,  536,  c.  263),  that  the  following  table  of  fees  and  costs  in  the  Cir- 
cuit Courts  of  Appeals  be,  and  the  same  is  hereby,  established,  to  take 
effect  on  the  first  day  of  March,  A.  D.  1898,  and  no  other  fees  and  costs 
than  those  therein  named  shall  thereafter  be  charged: 

Docketing  a  case  and  filing  the  record $5  00 

Entering  an  appearance   25 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a   continuance    25 

Filing  a  motion,  order,  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other  paper, 

for  each  one  hundred  words 20 

Entering  a  judgment  or   decree 1  00 

Every  search  of  the  records  of  the  court  and  certifying  the  same.  .      1  00 

Affixing  a  certificate  and  a  seal  to  any  paper 1  00 

Receiving,  keeping,  and  paying  money,  in  pursuance  of  any  statute 
or  order  of  court,  one  per  cent,  on  the  amount  so  received,  kept, 
and  paid. 
Preparing   the   record   for  the   printer,    indexing  the   same,   super- 
vising the  printing  and  distributing  the  copies,  for  each  printed 

page  of  the  record  and  index 25 

Making  a  manuscript  copy  of  the  record,  when  required  by  the  rules, 
for  each  one  hundred  words  (but  nothing  in  addition  for  super- 
vising  the   printing) 20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate  or 

other  process    5  00 

Filing  briefs,  for  each  party  appearing 5  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each  printed 

page   (but  not  to  exceed  five  dollars  in  the  whole  for  any  copy)      1  00 

Attorney's    docket    fee 20  00 

See  ante,  §  710  of  Code. 

32. 

MANDATE. 
In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  proper 
process  in  the  nature  of  a  procedendo  shall  be  issued,  on  the  order  of  this 
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court,  to  the  court  below,  for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  appertain. 
•See  ante,  §  2133  of  Code. 

S3. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
clining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

See  ante,  §   1686  of  Code. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  enlarged 
upon  cognizance,  as  hereinafter  provided. 

See  ante,   §   1687  of  Code. 

3.  Pending  an  appeal  from  a  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  appellate  court,  except 
where,  for  special  reasons,  sureties  ought  not  to  be  required. 

See  ante,  §  1688  of  Code. 

34. 
MODELS,   DIAGRAMS,  AND  EXHIBITS  OP  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ 
of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this 
court  at  least  ten  days  before  the  case  is  heard  or  submitted: 

See  ante,    §   2037  of  Code. 

2.  All  models,  diagrams,  and  exhibits  of  material  placed  in  the  custody 
of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case, 
must  be  taken  away  by  the  parties  within  one  month  after  the  case  is  de- 
cided. When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify 
the  counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this 
rule;  and,  if  the  articles  are  not  removed  within  a  reasonable  time  after 
the  notice  is  given,  he  shall  destroy  them,  or  make  such  other  disposition 
of  them  as  to  him  may  seem  best. 

See  ante,   §  2039  of  Code. 

Rule — 
And  now,  March  12th,  1900,  it  is  ordered  that  the  following  additional 

rule  be  adopted.  , 

Per  Curiam. 

In  making  up  the  docket  for  argument  for  the  term  cases  continued 
at  former  terms  and  all  remanets  shall  be  placed  at.  the  head  of  the  argu- 
ment list  in  the  order  with  respect  to  each  other  in  which  they  stood  on 
the  docket  at  the  last  preceding  term. 

See  ante,  §  2055  of  Code. 
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RULES 

OP  THE 

United  States  Circuit  Court  of  Appeals 

FOR  THE 

FOURTH  CIRCUIT 

1. 

NAME. 
The  court  adopts  "United  States  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit"  as  the  title  of  the  court. 

2. 

SEAL. 

The  seal  shall  contain  the  words  "United  States"  on  the  upper  part  of 
the  outer  edge ;  and  the  words  "Circuit  Court  of  Appeals"  on  the  lower  part 
of  the  outer  edge,  running  from  left  to  right;  and  the  words  "Fourth 
Circuit"  in  two  lines,  in  the  center,  with  a  dash  beneath. 

See  ante,  §  71  of  Code. 

3. 

TERMS. 
There  shall  be  held  in  the  city  of  Richmond,  Virginia,  three  regular  terms , 
of  this  court;  one  on  the  first  Tuesday  of  February,  one  on  the  first  Tues- 
day of  May,  and  one  on  the  first  Tuesday  of  November,  in  each  year. 
See  ante  §  309  of  Code. 

4. 

QUORUM. 

1.  If,  at  any  term,  a  quorum  does  not  attend  on  any  day  appointed  for 
holding  it,  any  judge  who  does  attend  may  adjourn  the  court  from  time  to 
time,  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn  the  court  from 
day  to  day.  If,  during  a  term,  after  a  quorum  has  assembled,  less  than 
that  number  attend  on  any  day,  any  judge  attending  may  adjourn  the 
court  from  day  to  day  until  there  is  a  quorum,  or  may  adjourn  without 
day. 

2.  Any  judge  attending  when  less  than  a.  quorum  is  present  may  make 
all  necessary  orders  touching  any  suit,  proceeding,  or  process  depending  in 
or  returned  to  the  court,  preparatory  to  hearing,  trial,  or  decision  thereof. 

See  ante,  §  307  of  Code. 
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5. 

CLERK. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in  the  act 
creating  the  court  at  which  a  term  shall  be  held  annually. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counsellor,  in  this 
court  or  in  any  other  court  while  he  shall  continue  to  be  clerk  of  this 
court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath 
in  the  form  prescribed  by  section  794  of  the  Revised  Statutes  [see  ante,  § 
570  of  Code],  and  shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties 
to  be  approved,  by  the  court,  faithfully  to  discharge  the  duties  of  his 
office  and  seasonably  to  record  the  decrees,  judgments,  and  determinations 
of  the  court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court  may 
direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the 
court-room  or  from  the  office,  without  an  order  from  the  court. 

See  ante,  §  563  of  Code. 

6. 

MARSHAL,  CRIER,  AND  OTHER  OFFICERS. 
The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of  the 
court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may,  from 
time  to  time,  order. 

7. 

ATTORNEYS  AND  COUNSELLORS. 
All  attorneys  and  counsellors  admitted  to  practice  in  the  Supreme  Court 
of  the  United  States,  or  in  any  Circuit  Court  of  the  United  States,  shall 
become  attorneys  and  counsellors  in  this  court  on  taking  an  oath  or  affir- 
mation in  the  form  prescribed  by  Rule  2  of  the  Supreme  Court  of  the 
United  States,  subscribing  the  roll,  and  on  payment  of  a  fee  of  $5. 
See  ante,  §  491  of  Code. 

S. 
PRACTICE. 
The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 
See  ante,  §  1887  of  Code. 

PROCESS. 
All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court. 
See  ante,  §  839  of  Code. 

10. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow  any  bill  of 

exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the  jury 

in  trials  at  common  law  upon  any  general  exception  to  the  whole  of  such 

charge.     But  the  party  excepting  shall  be  required  to  state  distinctly  the 
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several  matters  of  law  in  such  charge  to  which  he  excepts;  and  those  mat- 
ters of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  exceptions  and 
allowed  by  the  court. 

See  ante,  §  1933  of  Code. 

11. 
ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,  which  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until 
such  assignment  of  errors  shall  have  been  filed.  When  the  error  alleged 
is  to  the  admission  or  to  the  rejection  of  evidence,  the  assignment  of 
errors  shall  quote  the  full  substance  of  the  evidence  admitted  or  rejected. 
When  the  error  alleged  is  to  the  charge  of  the  court,  the  assignment  of 
errors  shall  set  out  the  part  referred  to  totidem  verbis,  whether  it  be  in 
instructions  given  or  in  instructions  refused.  Such  assignment  of  errors 
shall  form  part  of  the  transcript  of  the  record  and  be  printed  with  it. 
When  this  is  not  done,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court ;  and  errors  not  assigned  according  to  this  rule  will  be  disregarded, 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned. 

See  ante,  §  1931  of  Code. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 
In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court,  no 
objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  deposition, 
deed,  grant,  exhibit  or  translation  found  in  the  record  as  evidence,  unless 
objection  was  taken  thereto  in  the  court  below  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  by  consent. 
See  ante,  §  2085  of  Code. 

13. 
SUPERSEDEAS  AND  COST  BOND. 

1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs,  if  he  fails  to  make  his  plea  good.  Such  indemnity,  where  the  judg- 
ment or  decree  is  for  the  recovery  of  money  not  otherwise  secured,  must 
be  for  the  whole  amount  of  the  judgment  or  decree,  including  just  dam- 
ages for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all  suits  where 
the  property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions 
and  replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the 
custody  of  the  marshal  under  admiralty  process,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  custody  of  the  court,  in- 
demnity in  all  such  cases  will  be  required  only  in  an  amount  sufficient  to 
secure  the  sum  recovered  for  the  use  and  detention  of  the  property,  and 
the  costs  of  the  suit  and  just  damages  for  delay,  and  costs  and  interest  on 
the  appeal. 

See  ante,  §  2015  of  Code. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or  con- 
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tinuing  an  injunction  in  a  circuit  or  district  court,  the  appellant  shall,  at 
the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such  circuit 
or  district  court  a  bond  to  the  opposite  party  in  such  sum  as  such  court 
shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 
See  ante,  §  2021  of  Code. 

14. 

WRITS  OP  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record, 
bill  of  exceptions,  assignment  of  errors,  and  all  proceedings  in  the  case, 
under  his  hand  and  the  seal  of  the  court. 

See  ante,  §  1953  of  Code. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit  with  the  record 
a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

See  ante,  §  1969  of  Code. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself,  and 
not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceed- 
ings, which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

See  ante,  §  2035  of  Code. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  pre- 
siding judge  in  any  circuit  or  district  court,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court  upon  writ  of  error  or  appeal,  such 
presiding  judge  may  make  such  rule  or  order  for  the  safe-keeping,  trans- 
porting, and  return  of  such  original  papers  as  to  him  may  seem  proper; 
and  this  court  will  receive  and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

See  ante,  §  1971  of  Code. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether 
the  return  day  fall  in  vacation  or  in  term  time,  and  be  served  before  the 
return  day. 

See  ante,  §  1952  of  Code. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
made  up  as  provided  in  General  Admiralty  Rule  No.  52  [ante,  §  1289],  of 
the  Supreme  Court. 

See  ante,  §  1963  of  Code. 

IS. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony,  or  other  proceedings 
in  a  foreign  language,  and  the  record  does  not  also  contain  a  translation  of 
such  document,  paper,  testimony,  or  other  proceeding,  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the  record  shall 
not  be  printed;  but  the  case  shall  be  reported  to  this  court  by  the  clerk, 
and  the  court  will  thereupon  remand  it  back  to  the  inferior  court,  in  order 
tnat  a  translation  may  be  there  supplied  and  inserted  in  the  record. 

See  ante,  §  1995  of  Code.  1925 
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16. 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or  be- 
fore the  return  day,  whether  in  vacation  or  in  term  time.  But  for  good 
cause  shown  the  justice  or  judge  who  signed  the  citation,  or  any  judge  of 
this  court,  may  enlarge  the  time  by  or  before  its  expiration,  the  order  of 
enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff  in 
error  or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in 
error  or  appellee  may  have  the  cause  docketed  and  dismissed  upon  pro- 
ducing a  certificate  whether  in  term  time  or  vacation,  from  the  clerk  of 
the  court  wherein  the  judgment  or  decree  was  rendered,  stating  the  case 
and  certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued  out 
or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be 
entitled  to  docket  the  case  and  file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless  by  order  of  the  court. 

See  ante,  §  1974  of  Code. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  »  copy  of  the  record  with  the  clerk  of  this  court;  and  if  the 
case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this  court 
by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above 
limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument  at  the  term. 

See  ante,  §  1976  of  Code. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the 
case  shall  be  entered. 

See  ante,  §  1978  of  Code. 

17. 

DOCKET. 
(See  also  R.  35  post.) 

1.  The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending  in 
the  court  in  their  proper  chronological  order,  and  shall  print  a  docket  con- 
taining all  pending  cases  at  each  term  of  the  court,  and  such  docket  shall  be 
called  at  every  term,  or  adjourned  term;  and  if  a  case  is  called  for  hearing 
at  two  terms  successively,  and  upon  the  call  at  the  second  term  neither 
party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plain- 
tiff in  error  or  appellants,  unless  sufficient  cause  is  shown  for  further 
postponement. 

2.  All  cases  where  the  record  has  been  printed  and  copies  thereof  fur- 
nished to  the  counsel  as  provided  in  Rule  23  shall  stand  for  argument  at 
the  term  or  adjourned  term  holden  next  after  the  docketing  of  the  case. 

See  ante,  §  2055  of  Code. 

18. 

CERTIORARI. 

No  certiorari  for  dimiinution  of  the  record  will  be  hereafter  awarded  in 

any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 

on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party, 
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be  verified  by  affidavit.    And  all  motions  for  such  certiorari  must  be  made 
at  the  first  term  of  the  entry  of  the  case;  otherwise  the  same  will  not  be 
granted;  unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 
See  ante,  §  1997  of  Code. 

19. 

DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either  party 
shall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the  de- 
ceased party,  according  to  the  nature  of  the  case,  may  voluntarily  come  in 
and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be  heard 
and  determined  as  in  other  eases;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  suggest  the  death  on 
the  record,  and  thereupon,  on  motion,  obtain  an  order  that  unless  such 
representative  shall  become  parties  within  sixty  days,  the  party  moving 
for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the  writ  of 
error  or  appeal  dismissed,  and  if  the  party  so  moving  shall  be  plaintiff  in 
error,  he  shall  be  entitled  to  open  the  record,  and  on  hearing,  have  the 
judgment  or  decree  reversed,  if  it  be  erroneous:  Provided,  however,  that  a 
copy  of  every  such  order  shall  be  personally  served  on  said  representatives 
at  least  thirty  days  before  the  expiration  of  such  sixty  days. 

See  ante,  §  1899  of  Code. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  the  expiration  of  such 
sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

See  ante,  §  1900  of  Code. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
court,  from  any  final  judgment  or  decree  rendered  in  the  circuit  or  district 
court,  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal,  the  other 
party  to  the  suit  shall  be  dead  and  have  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  such  final  judgment  or  decree, 
so  that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a,  proper 
representative  in  some  State  or  Territory  of  the  United  States,  or  in  the 
District  of  Columbia,  the  party  desiring  such  writ  of  error  or  appeal  may 
procure  the  same,  and  may  have  proceedings  on  such  judgment  or  decree 
superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in 
other  cases,  and  snail  thereupon  proceed  with  such  writ  of  error  or  appeal 
as  in  other  cases.  And  within  thirty  days  after  the  filing  of  the  record  in 
this  court  the  plaintiff  in  error  or  appellant  shall  make  a  suggestion  to  the 
court,  supported  by  affidavit,  that  the  said  party  was  dead  when  the  writ 
of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper  representa- 
tive within  the  jurisdiction  of  the  court  which  rendered  such  judgment  or 
decree,  so  that  the  suit  could  not  be  revived  in  that  court,  and  that  said 
party  had  a  proper  representative  in  some  State  or  Territory  of  the  United 
States  or  in  the  District  of  Columbia,  and  stating  therein  the  name  and 
character  of  such  representative,  and  the  State  or  Territory  or  District  in 
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which  such  representative  resides;  and  upon  such  suggestion  he  may,  on 
motion,  obtain  an  order  that,  unless  such  representative  shall  make  himself 
a  party  within  ninety  days,  the  plaintiff  in  error  or  appellant  shall  be  en- 
titled to  open  the  record,  and,  on  hearing,  have  the  judgment  or  decree  re- 
versed, if  the  same  be  erroneous :  Provided,  however,  that  a  proper  citation, 
reciting  the  substance  of  such  order,  shall  be  served  upon  such  representa- 
tive, either  personally  or  by  being  left  at  his  residence,  at  least  thirty  days 
before  the  expiration  of  such  ninety  days:  Provided,  also,  that  in  every 
such  case,  if  the  representative  of  the  deceased  party  does  not  appear 
within  ten  days  after  the  expiration  of  such  ninety  days,  and  the  measures 
above  provided  to  compel  the  appearance  of  such  representative  have  not 
been  taken  within  the  time  as  above  required,  by  the  opposite  party,  the 
case  shall  abate:  And  provided,  also,  that  the  said  representative  may, 
at  any  time  before  or  after  said  suggestion,  come  in  and  be  made  a  party 
to  the  suit,  and  thereupon  the  ease  shall  proceed,  and  be  heard  and  de- 
termined as  in  other  cases. 
See  ante,  §  1901  of  Code. 

20. 

DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their  attorneys 
of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing  directing  the 
case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dis- 
missed, as  to  cpsts,  and  shall  pay  to  the  clerk  any  fees  that  may  be  due  to 
him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and  to 
give  to  either  party  requesting  it  a  copy  of  the  agreement  filed;  but  no 
mandate  or  other  process  shall  issue  without  an  order  of  the  court. 

See  ante,  §  2110  of  Code. 

21. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  contain 
a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall 
be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party,  or 
the  counsel  or  attorney  of  such  party. 

See  ante,  §  2064  of  Code. 

22. 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  may 
have  the  plaintiff  called  and  the  writ  of  error  or  appeal  dismissed. 

See  ante,  §  2112  of  Code. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial, 
the  court  may  proceed  to  hear  argument  on  the  part  of  the  plaintiff,  and 
to  give  judgment  according  to  the  right  of  the  case. 

See  ante,  §  2116  of  Code.  1928 
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3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there  is  no 
appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost  of  the 
plaintiff. 

See  ante,  §  2114  of  Code. 

23. 

PRINTING  RECORDS. 

1.  Hereafter  all  records  shall  be  printed  under  the  supervision  of  the 
clerk,  by  such  printer  and  at  such  rate  as  the  court  may  designate 

See  ante,  §  1994  of  Code. 

2.  Upon  the  payment  of  the  estimated  cost  of  printing,  together  with  the 
supervising  fees  as  established  by  law  (which  amounts  shall  be  deposited 
with  the  clerk  within  10  days  after  notice  thereof),  the  clerk  shall  cause 
to  be  printed  thirty  copies  of  the  record,  twenty  copies  of  which  shall  be 
filed  for  the  use  of  the  court,  thre%  copies  furnished  to  the  adverse  party, 
and  the  remaining  copies  delivered  to  the  appellant  or  plaintiff  in  error  at 
least  ten  days  before  the  term  or  adjourned  term. 

See  ante,  §  1994  of  Code. 

3.  The  parties  may  stipulate  in  writing  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed,  but 
the  court  may  direct  the  printing  of  other  parts  of  the  record. 

See  ante,  §  1994  of  Code. 

4.  If  the  record  shall  not  have  been  printed  when  the  case  is  reached  in 
the  regular  call  of  the  docket,  the  ease  may  be  dismissed. 

See  ante,  §  1904  of  Code. 

5.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  amount 
paid  for  the  printing  of  the  record  and  the  clerk's  fees  for  supervising  the 
same  shall  be  taxed  against  the  party  against  whom  costs  are  given. 

See  ante,  §  1853  of  Code. 

24. 
BRIEFS. 

1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  this  court,  at  least  ten  days  before  every  term  or  adjourned  term, 
twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  application,  be 
furnished  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated — 

(1.)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2.)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought  up 
by  writ  of  error,  shall  set  out  separately  and  particularly  each  error  assert- 
ed and  intended  to  be  urged;  and  in  cases  brought  up  by  appeal  the 
specification  shall  state,  as  particularly  as  may  be,  in  what  the  decree  is  al- 
leged to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to  the 
rejection  of  evidence,  the  specification  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the  charge  of 
the  court,  the  specification  shall  set  out  the  part  referred  to  totidem  verbis, 
■whether  it  be  in  instructions  given  or  in  instructions  refused.  When  the 
error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  specification 
shall  state  the  exception  to  the  report  and  the  action  of  the  court  upon  it. 
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(3.)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute  of 
a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the  de- 
cision of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief  at  least  three  days  before  the 
term  or  adjourned  term.  His  brief  shall  be  of  a  like  character  with  that 
required  of  the  plaintiff  in  error  or  appellant,  except  that  no  specification 
of  errors  shall  be  required,  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court;  and  errors  not  specified  according  to  this  rule  will  be  disregarded; 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  according  to  tfhis  rule,  a  plaintiff  in  error  or  appellant  is  in  de- 
fault, the  case  may  be  dismissed  on  motion;  and  when  a  defendant  in 
error  or  an  appellee  is  in  default  he  will  not  be  heard,  except  on  consent 
of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party; 
but  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will  be  entitled 
to  be  heard  by  two  counsel. 

See  ante,  §  2071  of  Code. 

25, 
ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross  ap- 
peals they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in  the 
court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  <be  heard  for  each  party  on  the  argument  of  a 
case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argument 
begins.  The  time  thus  allowed  may  be  apportioned  between  the  counsel 
on  the  same  side  at  their  discretion;  provided,  always,  that  a  fair  opening 
of  the  case  shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

See  ante,  §  2080  of  Code. 

2G. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS  AND  BRIEFS. 
All  records,  arguments  and  briefs  printed  for  the  use  of  this  court  shall 
be  in  small  pica  type,  24  pica  "ems"  to  a  line,  with  an  index  and  a  suit- 
able cover  containing  the  title  of  the  court  and  the  cause,  the  court  from 
which  the  case  is  brought  into  this  court,  and  the  number  of  the  case. 
Size  of  pages  to  be  9%  x  6%  inches,  except  that  in  patent  cases  the  size 
of  the  pages  shall  be  10%  x7%  inches;  that  is  to  say,  large  enough  to  bind 
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in   copies    of    Patent   Office    drawings   and   specifications   without   folding 
ho  much  of  the  record  as  was  printed  in  the  court  below  may  be  used  in 
this  court  if  it  conform  to  this  rule. 
See  ante,  §  1985  of  Code. 

27. 

COPIES  OF  RECORDS  AND  BRIEFS. 
The  clerk  shall  cause  to  be  bound  two  copies  of  the  printed  record  in 
every  case,  and  of  all  printed  motions,  briefs  and  arguments  filed  therein; 
one  copy  to  be  carefully  preserved  in  his  office,  and  one  copy  for  the  use  of 
the  court  library. 

See  ante,  §  1993  of  Code. 

28. 
OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall  be  printed  under  the  super- 
vision of  the  judge  delivering  the  same,  or  of  one  of  the  circuit  judges,  the 
cost  of  such  printing  to  be  paid  by  the  clerk  out  of  the  revenues  of  his 
office  and  charged  to  the  litigants  in  the  respective  cases,  to  be  taxed  and 
allowed  as  other  costs. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of 
this  court  for  preservation. 

3.  The  clerk  of  this  court  shall  from  time  to  time  cause  two  sets  of  the 
printed  opinions  of  this  court  to  be  bound  in  a  substantial  manner  into 
volumes,  one  set  to  be  kept  in  the  clerk's  office  and  one  set  to  be  kept  in 
the  court  library. 

See  ante,  §  2108  of  Code. 

29. 

REHEARING. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the 
term  at  which  judgment  is  entered,  unless  by  special  leave  granted  during 
the  term;  and  must  be  printed,  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  a,  certificate  of  counsel;  and  will  not  be  granted,  or 
permitted  to  be  argued,  unless  a  judge  who  concurred  in  the  judgment  de- 
sires it,  and  a  majority  of  the  court  so  determine.  But  such  petition  shall 
not  operate  to  stay  the  mandate  or  other  process  provided  for  in  Rule  32, 
except  by  special  order  of  the  court. 

See  ante,  §  2130  of  Code. 

30. 

INTEREST. 

1.  In  cases  where  »  writ  of  error  is  prosecuted  in  this  court,  and  the 
judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid,  at 
the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
State  or  Territory  where  such  judgment  was  rendered. 

See  ante,  §  2124  of  Code. 

2.  In  all  cases  where  »  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
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merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent.,  in  ad- 
dition to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 
See  ante,  §  2125  of  Code. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money  in 
cases  in  equity,  unless  otherwise  ordered  by  this  court. 

See  ante,  §  2126  of  Code. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if  special- 
ly directed  by  the  court. 

See  ante,  §  2127  of  Code. 

31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  court,  except  when 
the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed  to 
the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by  the  parties. 

See  ante,  §  1843  of  Code. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
ordered  by  the  court. 

See  ante,  §  1844  of  Code. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs  shall 
be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise  ordered  by 
the  court.  The  cost  of  the  transcript  of  the  record  from  the  court  below 
shall  be  taxable  in  that  court  as  costs  in  the  case. 

See  ante,  §  1848  of  Code. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the  United 
States  are  a  party;  but  in  such  cases  no  costs  shall  be  allowed  in  this 
court  for  or  against  the  United  States. 

See  ante,  §§  1846,  1848  of  Code. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

See  ante,  §  1852  of  Code. 

6.  In  all  cases  certified  to  the  Supreme  Court,  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid  be- 
fore a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme  Court. 

See  ante,  §  1983  of  Code. 

7.  In  pursuance  of  the  act  of  Congress  of  February  19,  1897  (29  Stat.,  536, 
c.  263),  the  following  table  of  fees  and  costs  in  the  Circuit  Court  of  Ap- 
peals has  been  established,  to  take  effect  on  the  first  day  of  March,  A.  D., 
1898: 

Docketing  a  case  and  filing  the  record $  5  00 

Entering  an  appearance   25 

Transferring  a  case  to  the  printed  calendar  1  00 

Entering  a  continuance 25 

Filing  a  motion,  order  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other  paper, 

for  each  one  hundred  words 20 
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Entering  a  judgment  or  decree 1  00 

Every  search  of  the  records  of  the  court  and  certifying  the  same ....     1  00 

Affixing  a  certificate  and  a  seal  to  any  paper 1  00 

Receiving,  keeping  and  paying  money,  in  pursuance  of  any  statute  or 

order  of  the  court,  one  per  cent,  on  the  amount  so  received,  kept 

and  paid. 

Preparing  the  record  for  the  printer,  indexing  same,  supervising  the 

printing  and  distributing  the  copies,  for  each  printed  page  of  the 

record  and  index 25 

Making  a  manuscript  copy  of  the  record,  when  required  by  the  rules, 
for  each  one  hundred  words,  (but  nothing  in  addition  for  super- 
vising the  printing) 20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate  or 

other  process   .• 5  00 

Filing  briefs,  for  each  party  appearing 5  00 

Cupy  of  an  opinion  of  the  court,  certified  under  seal,  for  each  printed 

page  (but  not  to  exceed  five  dollars  in  the  whole  for  any  copy) . .     1  00 

Attorney's  docket  fee 20  00 

See  ante,  §  710  of  Code. 

32. 
MANDATE. 
In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  proper 
process,  in  the  nature  of  a  procedendo,  shall  be  issued  to  the  court  below, 
for  the  purpose  of  informing  such  court  of  the  proceedings  in  this  court, 
so  that  further  proceedings  may  be  had  in  such  court  as  to  law  and  justice 
may  appertain.  Such  mandate,  or  other  process,  may  issue  at  any  time  on 
the  order  of  the  court;  but,  unless  otherwise  ordered,  it  snail  issue  as  of 
course  after  the  expiration  of  twenty  days  from  the  date  of  the  judg- 
ment or  decree. 

See  ante,  §  2133  of  Code. 

33. 
CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
clining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

See  ante,  §  1686  of  Code. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  enlarged 
upon  recognizance,  as  hereinafter  provided. 

See  ante,  §  1687  of  Code. 

3  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  appellate  court,  except 
where,  for  special  reasons,  sureties  ought  not  to  be  required. 

See  ante,  §  1688  of  Code. 
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34. 

MODELS,  DIAGRAMS,  and  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ 
of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  clerk  of  this  court 
at  least  ten  days  before  the  case  is  heard  or  submitted. 

See  ante,  §  2037  of  Code. 

2.  All  models,  diagrams,  and  exhibits  of  material  placed  in  the  custody  of 
the  clerk  for  the  inspection  of  the  court  on  the  hearing  of  a  case,  must  be 
taken  away  by  the  parties  within  one  month  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  clerk  to  notify  the  counsel 
in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule;  and, 
if  the  articles  are  not  removed  within  »  reasonable  time  after  the  notice 
is  given,  he  shall  destroy  them,  or  make  such  other  disposition  of  them  as 
to  him  may  seem  best. 

See  ante,  §  2039  of  Code. 

35. 
SATURDAYS  CONFERENCE  DAY. 
The  clerk  in  making  his  docket  shall  not  set  down  for  argument  any 
cause  for  any  Saturday  of  the  term  for  which  such  docket  is  intended,  and 
this  court  will  meet  on  said  days  for  consultation  only. 

36. 

BANKRUPTCY. 
Upon  the  filing  of  the  petition  for  review  as  provided  for  in  section  24 
(b)  of  the  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,  approved  July  1,  1898,  the  clerk  of  this  court  shall  docket 
the  cause,  and  shall  forthwith  serve  a  certified  copy  of  the  petition  upon  the 
respondent  or  respondents,  or  his  or  their  solicitor,  through  the  mail  or 
otherwise,  together  with  a  notice  to  the  respondent  or  respondents,  to 
answer,  demur,  or  move  to  dismiss  the  said  petition,  within  fifteen  days 
from  the  date  of  such  notice. 

2.  The  petitioner  shall  cause  a  certified  transcript  of  the  record  and  pro- 
ceedings of  the  bankruptcy  court  of  the  matter  to  be  reviewed  to  be  filed  in 
the  clerk's  office  of  this  court  within  thirty  days  from  the  date  of  the 
filing  of  the  said  petition. 

3.  Upon  the  filing  of  such  transcript  of  the  record  the  clerk  of  this  court 
shall  proceed  to  cause  the  record  to  be  printed  as  provided  for  in  the  23rd 
rule  of  this  court  and  furnish  counsel  on  both  sides  with  three  copies  each. 

4.  And  such  causes  shall  stand  for  hearing  in  their  regular  order.  But 
either  side  may,  upon  ten  days'  notice  given  to  the  opposing  counsel,  have 
the  cause  heard,  either  at  term  time,  or  in  vacation,  or  in  chambers,  upon 
the  briefs,  unless  at  its  own  suggestion,  or  for  good  cause  shown,  the  court 
shall  order  oral  argument. 

5.  That  all  causes  coming  up  by  appeal  as  provided  in  section  25  of  said 
Bankruptcy  Act  shall  stand  for  hearing  in  this  court,  either  in  term  tiuu> 
or  in  vacation,  and  may  be  called  up  by  either  party  upon  ten  days'  notice, 
as  provided  in  section  4  of  this  rule. 
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6.  All  rules  of  this  court  (except  as  herein  modified)  shall  apply  to  the 
proceedings  in  bankruptcy  to  which  this  rule  relates. 

7.  Nothing  herein  shall  prevent  the  court,  from  time  to  time,  from  mak- 
ing, for  special  cause,  orders  diminishing  or  enlarging  the  times  named 
herein,  or  any  other  order  suitable  to  expedite  the  proceeding  or  to  prevent 
injustice. 

Instructions  of  the  clerk  of  the  Supreme  Court  respecting  certiorari  ap- 
plications, will  be  found  appended  to  the  Supreme  Court  rules,  ante. 
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INDEX  TO  RULES. 

Appeals  and  Reviews  under  sections  24,  25  Bankrupt  Act 36 

how  stand  for  hearing 36 

general  rules  to  apply,  etc 36 

court  may  enlarge  or  diminish  time,  etc 36 

Argument,  oral 25 

Assignment  of  errors 11 

Attorneys,  admission  of 7 

Appearance,  party  docketing  case 16 

Bankruptcy     , 36 

petition  for  review,  filing  of 36 

clerk  to  cause  service  of  copy 36 

notice  to  answer,  etc.,  15  days 36 

petitioner  to  cause  transcript  of  record  to  be  filed  within  30 

days    36 

record  to  be  printed  under  Rule  23 36 

how  stand  for  hearing 36 

appeals  under  section  25,  Bankrupt  Act  36 

how  stand  for  hearing 36 

general  rules  to  apply,  etc 36 

court  may  enlarge  or  diminish  time,  etc 36 

Bill  of  exceptions 10 

Bond,  supersedeas  and  cost 13 

Briefs,  when  filed,  what  to  contain  &c 24 

form  and  size  of 26 

Certiorari     18 

Citation,  return  day 14 

Clerk     . . , 5 

oath,  bond,  etc 5 

to  preserve  copies  record,  &c 27 

custody  of  exhibits 34 

Costs     SI 

Court,  name  of 1 

seal    of 2 

terms  of 3 

quorum     4 

judge  or  clerk  may  adjourn 4 

Saturdays  for  consultation 35 

Dismissing  cases,  on  agreement 20 

failure  to  file  brief 24 

failure  to  print  record 23 

parties  not  ready 22 
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no   appearance 22 

second  call  of  docket 17 

failure  to   docket 16 

Docketing    cases 16 

Docket,  call  of 17 

Death  of  party 19 

Diminution  of  record 18 

Evidence  in  record,  objection  to 12 

Exhibits,  custody  and  disposition  of 34 

Habeas  corpus,  custody  of  prisoners 33 

Interest    30 

Mandate    32 

Marshal,  crier,  and  other  officers 6 

Motions    .*. 21 

Opinions  of  the  court 28 

Original  papers,  to  be  inspected 14 

Practice 8 

Process    ' 

Printing    records 23 

Quorum,  judge  or  clerk  may  adjourn 4 

judge  may  make  orders 4 

Records,  cases  of  admiralty 14 

diminution   of 1° 

enlargement  of  time  for  filing 16 

printing    of 23 

form  and  size  of  printed 26 

97 

clerk  to  preserve  copies *' 

Rehearing  petition  for,  etc 29 

Supersedeas  and  cost  bonds i3 

Terms  of  court 

IK 

Translations     

Writ  of  error,  return  and  record 


Fed.  Proa— 128-  1937 


App.  I.,  E.  CIRCUIT    COURT    OF    APPEALS.  [Code  Fed. 


INSTRUCTIONS  AS  TO  TAKING  APPEALS,  SUING  OUT  WRITS  OF 
ERRORS,  MAKING  UP  RECORDS,  Etc. 

(Prepared  by  Henry  T.  Meloney,  Clerk  United  States  Circuit  Court  of 
Appeals,  Fourth  Circuit.) 

Method  of  Taking  Appeals. 

Writs  of  error  and  citations  are  no  longer  made  returnable  to  the  term 
day  of  the  appellate  court,  but  are  made  returnable  not  exceeding  thirty 
days  from  the  day  of  signing  the  citation,  whether  that  day,  which  is  the 
return  day,  fall  in  vacation  or  in  term  time;  and  the  record  must  be  filed 
in  the  clerk's  office  of  this  court  before  the  return  day,  unless  the  time  be 
enlarged  as  provided  in  Sea  1  of  Rule  16.  In  that  case  the  order  of  enlarge- 
ment must  be  filed  with  the  clerk  of  this  court. 

Rule  XI.  entitled  "Assignment  of  Errors,"  requires  the  plaintiff  in  error, 
or  appellant,  to  file  with  the  court  below,  with  his  petition  for  the  writ  of 
error  or  appeal,  an  assignment  of  errors,  etc.  This  practically  abolishes 
the  necessity  of  pursuing  the  old  method  of  praying  appeals  in  "open  court;" 
and  all  appeals  and  writs  of  error  should  be  prayed  for  by  petition  in 
writing  addressed  to  the  court  below,  or  to  the  judge  in  vacation,  who 
allows  the  writ  or  the  appeal,  by  an  order  in  writing,  approves  the  appeal 
or  supersedeas  bond,  and  signs  the  citation. 

In  cases  brought  up  by  writ  of  error,  from  either  the  circuit  or  district 
courts,  the  clerk  of  the  circuit  court,  or  the  clerk  of  this  court,  issues  the 
writ  of  error,  which  writ  fixes  the  return  day  of  the  writ  to  this  court,  ana 
the  citation  should  bear  the  same  return  day.  But  in  cases  of  appeal  (in 
admiralty  or  in  equity),  the  citation  alone  fixes  the  return  day. 

All  appeals,  therefore,  whether  by  writ  of  error  or  appeal,  should  here- 
after be  taken  in  the  following  manner: 

1.  Petition  in  writing  for  the  appeal,  or  writ  of  error,  addressed  to  the 
court  below,  or  the  judge  thereof  in  vacation. 

2.  The  petition  must  be  accompanied  with  an  assignment  of  errors,  and 
a  prayer  for  reversal. 

3.  Appeal  or  writ  of  error  bond,  approval  thereof,  and  the  signing  of 
the  citation  by  the  judge  allowing  the  appeal  or  writ. 

4.  Order  in  writing  of  the  judge  allowing  the  writ  of  error  or  appeal. 

5.  Issuing  the  writ  of  error  by  the  clerk  of  the  circuit  court,  or  of  this 
court. 

6.  In  case  it  is  desired  to  have  the  writ  of  error  issued  by  tflie  clerk  of 
this  court,  a  certified  copy  of  the  petition  and  order  allowing  the  writ, 
under  the  seal  of  the  court,  with  a  fee  of  $5  for  issuing  it,  must  be  trans- 
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mitted  to  the  clerk  of  this  court,  and  the  writ  will  be  issued  and  for- 
warded to  the  clerk  of  the  court  below. 

All  of  the  above  papers  and  proceedings  should  be  filed  with  the  clerk  of 
the  lower  court,  and  incorporated  into  and  certified  up  in  the  record  by 
him  to  this  court,  except  the  writ  of  error  and  the  citation,  the  originals 
of  which,  after  having  been  duly  served,  must  be  attached  to  and  bound  in 
the  record  at  their  respective  places.  (For  service  of  writ  of  error  see  Sec. 
1007,  R.  S.) 

Rules  of  this  court,  blank  writs  of  error,  appeal  and  supersedeas  bonds, 
citations,  and  orders  of  appearance  may  be  had  of  the  clerks  of  the  lower 
courts  or  of  the  clerk  of  this  court  upon  application. 


Making  Up  Records. 


In  making  up  a  transcript  of  the  record,  clerks  are  requested  to  make  a 
distinct  title  or  heading  to  each  paper  or  proceeding  copied  into  the  record, 
with  the  date  of  filing  the  same,  or  the  date  of  such  proceeding,  and  to 
write  upon  but  one  side  of  the  paper  in  a  clear,  legible  hand.  And  a  com- 
plete index  should  be  made  and  attached  to  the  record  at  the  beginning 
of  it. 

In  order  to  have  uniformity,  records  should  be  commenced  with  the  style 
and  the  term  of  the  court  at  which  the  judgment  or  decree  is  entered, 
after  the  following  form: 
"The  United  States  of  America, 

District  of  ,  to-wit: 

At  a  Circuit  (or  District)  Court  of  the  United  States  for  the 
District  of  ,  begun  and  held  at  the  Court-house  in  the 

city  of  ,  on  the  first  Monday  of  ,  being 

the  day  of  the  same  month,  in  the  year  of  our  Lord  one  thousand, 

nine  hundred  and 

Present:    The  Honorable  Circuit  Judge, 

or  Judge  of  the  District  of 

Among  other  were  the  following  proceedings,  to-wit: 

A.  B.    (  In  Equity  (or) 

vs.     /  In  Admiralty  (or) 
C.  D.   /  At  Law. 

BILL  OF  COMPLAINT  (or) 

LIBEL  (or) 

DECLARATION  (or  COMPLAINT) 

Filed,  ,  190         (date  of  filing)." 

(Copy  same  with  endorsements,  and  any  accompanying  papers  and  ex- 
hibits, and  so  on  with  every  paper  or  proceeding  in  the  case.) 

Every  paper  or  proceeding  should  have  a  proper  heading  or  title  stating 

what  follows,  and  the  date  of  the  filing  of  the  paper,  or  of  the  proceeding. 

A  complete  record,  as  required  by  Rule  14,  must  be  made  in  all  cases 
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(for  record  in  admiralty  eases  see  section  6  of  that  rule),  but  as  to  the 
general  order  of  making  up  a  record,  the  following  examples  are  given: 


In  Equity. 

1.  Style  of  Court  as 
Above. 

2.  Bill  of  Complaint, 
etc. 

3.  Process. 

4.  Marshal's  Return. 

5.  Answer. 

6.  Replication. 

7.  Testimony  and  Ex- 
hibits for  Complainant. 

8.  Testimony  and  Ex- 
hibits for  Defendant. 

9.  Testimony  and  Ex- 
hibits in  Rebuttal  (if 
any). 

10.  Opinion. 

11.  Decree. 

12.  Petition  for  Ap- 
peal. 

13.  Assignment  o  f 
Errors. 

14.  Appeal  Bond  and 
Approval. 

15.  Order  Allowing 
Appeal. 

16.  Citation. 

17.  Clerk's  Certificate. 


In   Admiralty. 

1.  Style  of  Court  as 
Above. 

2.  Libel. 

3.  Process. 

4.  Marshal's  Return. 

5.  Claim. 

6.  Stipulation. 

7.  Answer. 

8.  Testimony  and  Ex- 
hibits for  Libellants. 

9.  Testimony  and  Ex- 
hibits for  Respondent. 

10.  Testimony  and 
Exhibits  in  Rebuttal  (if 
any). 

11.  Opinion. 

12.  Decree. 

13.  Petition  for  Ap- 
peal. 

14.  Assignment  of  Er- 
rors. 

15.  Appeal  Bond  and 
Approval. 

16.  Order  Allowing 
Appeal. 

17.  Citation. 

18.  Clerk's  Certificate. 


At  Law. 

1.  Style  of  Court  as 
Above. 

2.  Declaration. 

3.  Process. 

4.  Marshal's  Return. 
5.  Plea  or  Demurrer, 
etc. 

6.  Joining  of  Issue. 

7.  Impanneling   Jury. 

8.  Verdict. 

9.  Judgment. 

10.  Bill  of  Exception* 

11.  Petition  for  Writ 
of  Error. 

12.  Assignment         ol 
Errors. 

13.  Bond  and  Ap- 
proval. 

14.  Order  Allowing 
Writ. 

15.  Writ  of  Error. 

16.  Citation. 

17.  Clerk's  Certificate. 


The  numerical  order  of  the  above  list  of  proceedings  may  be  transposed 
whenever  the  order  of  the  proceeding  is  different. 

It  is  impossible  to  give  information  and  direction  to  cover  the  details 
of  every  case,  for  there  are  not  two  cases  like;  but  the  above  covers  the 
substantial  parts  of  every  case. 

While  a  full  record  is  necessary,  yet  it  is  expected  that  counsel  on  both 
sides  will  exercise  care  that  no  matter  not  necessary  to  a  full  and  complete 
review  of  the  case  shall  be  put  into  the  record.  Whenever  any  agreement 
shall  be  entered  into  by  counsel  with  regard  to  the  making  up,  or  the 
printing  of  the  record  under  Rule  23,  the  agreement  must  be  copied  into 
the  record. 

In  making  up  records  in  admiralty  cases  the  following  should  be 
omitted  (see  Rule  52  of  the  Supreme  Court,  in  Admiralty) : 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to  which  are  merely  pre- 
paratory for  trial. 
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3.  The  commissions  to  take  depositions,  notices  therefor,  their  captions, 
and  certificates  of  their  being  sworn  to,  unless  some  exception  to  a  deposi- 
tion in  the  district  court  was  founded  on  some  one  or  more  of  these;  in 
which  case,  so  much  of  either  of  them  as  may  he  involved  in  the  exception 
shall  be  set  out.  In  all  other  eases  it  shall  be  sufficient  to  give  the  name 
of  the  witness  and  to  copy  the  interrogatories  and  answers,  and  to  state 
the  name  of  the  commissioner,  and  the  place  where  and  the  date  when  the 
deposition  was  sworn  to;  and,  in  copying  all  depositions  taken  on  interrog- 
atories, the  answer  shall  be  inserted  immediately  following  the  question. 

All  records  are  transmitted  to  the  appellate  court  by  order  of  the  court 
below;  and  if  such  order  is  not  expressed  in  writing,  it  is  implied,  and  the 
clerk  should  always  enter  immediately  preceding  his  certificate  the  fol- 
lowing order: 

"And,  thereupon,  it  is  ordered  by  the  court  here  that  a  transcript  of 
the  record  and  proceedings  in  the  cause  aforesaid,  together  with  all 
things  thereunto  relating,  be  transmitted  to  the  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Fourth  Circuit;  and  the  same  is  transmitted 
accordingly. 

Teste.  ,  Clerk." 

Then  comes  the  general  certificate  of  the  clerk,  in  the  usual  form,  that 
the  foregoing  is  a  full  and  true  record,  etc.,  with  the  seal  of  the  court  at- 
tached. 

DOCKETING  CASES  AND  PRINTING  RECORDS. 

Upon  a  record  being  filed,  the  case  is  docketed  and  put  upon  the  calendar 
for  argument  at  the  next  term,  or  adjourned  term,  occurring  thereafter, 
provided  the  record  has  been  or  can  be  printed  ten  days  before  the  said 
term  or  adjourned  term,  as  provided  in  Rule  23.  All  records  must  be 
printed  under  the  supervision  of  the  clerk  of  this  court. 

Counsel  transmitting  a  record  to  this  court  must  accompany  the  same 
with  an  order  for  their  appearance  for  the  appellant  or  plaintiff  in  error, 
and  also  with  a  deposit  of  $25  for  account  of  costs  of  this  court,  and  the 
names  and  addresses  of  the  attorneys  on  both  sides. 

The  clerk  of  this  court  will,  immediately  upon  a  record  being  filed,  send 
to  the  counsel  an  estimate  of  the  cost  of  printing,  supervising  fees,  etc., 
which  amount  must  be  deposited,  either  in  cash  or  by  New  York  exchange, 
with  the  clerk  within  ten  days  after  notice.    See  Rule  23. 

It  is  important  that  records  should  be  made  up  and  forwarded  to  this 
office  as  promptly  as  possible  after  the  appeal  or  writ  of  error  is  allowed, 
and  not  held  until  the  near  approach  of  the  next  term. 

Defendants  in  error,  or  appellees,  are  required  to  make  a  deposit  of  $20, 
at  the  time  of  entering  their  appearance  by  attorney,  for  account  of  costs 
to  be  incurred  by  them  in  this  court.  In  case  of  affirmance,  or  dismissal, 
when  all  costs  shall  have  been  paid  by  the  plaintiff  in  error,  or  appellant, 
the  said  deposit  will  be  returned.  This  is  applicable  to  all  cases  except 
when  the  United  States  is  defendant  in  error  or  appellee. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

FIFTH   CIRCUIT. 

1. 

NAME. 
The  court  adopts  "United  States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit"  as  the  title  of  the  court. 

2. 
SEAL. 
The  seal   shall  contain  the  words  "United  States"  on  the  upper  part 
of  the  outer  edge;  and  the  words  "Circuit  Court  of  Appeals"  on  the  lower 
part  of  the  outer  edge,  running  from  left  to  right;  and  the  words  "Fifth 
Circuit"  in  two  lines  in  the  center,  with  a  dash  beneath. 
See  ante,  §  71  of  Code. 

3. 
TERMS. 
A  session  of  this  court  shall  be  held  annually  at  the  City  of  Atlanta, 
Georgia,  on  the  first  Monday  in  October;  at  the  City  of  Montgomery, 
Alabama,  on  the  third  Monday  in  October;  at  the  City  of  Forth  Worth, 
Texas,  on  the  first  Monday  in  November;  at  the  City  of  New  Orleans, 
Lousiana,  on  the  third  Monday  in  November,  and  shall  be  adjourned  to 
such  other  time  and  places  as  the  court  may  from  time  to  time  order  and 
designate. 

(As  amended  January  12th,  1905.) 
See  ante,  §  311  of  Code. 

4. 
QUORUM. 

1.  If  at  any  term,  a  quorum  does  not  attend  on  any  day  appointed  for 
holding  it,  any  judge  who  does  attend  may  adjourn  the  court  from  time  to 
time;  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn  the  court 
from  day  to  day.  If,  during  a  term,  after  a  quorum  has  assembled,  less 
than  that  number  attend  on  any  day,  any  judge  attending  may  adjourn 
the  court  from  day  to  day  until  there  is  a  quorum,  or  may  adjourn  with- 
out day. 

2.  Any  judge  attending  when  less  than  »  quorum  is  present  may  make 
all  necessary  orders  touching  any  suit,  proceeding  or  process  depending 
in  or  returned  to  the  court,  preparatory  to  hearing,  trial,  or  decision  thereof. 

See  ante,  §  307  of  Code. 
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CLERK. 

1.  The  clerk's  office  shall  be  kept  in  the  City  of  New  Orleans. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counsellor,  in  this 
court  or  in  any  other  court,  while  he  shall  continue  to  be  clerk  of  this 
court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath 
in  the  form  prescribed  by  Section  794  of  the  Revised  Statutes,  and  shall 
give  bond  in  the  sum  of  ten  thousand  ($10,000)  dollars,  and  with  sureties 
to  be  approved  by  the  court,  faithfully  to  discharge  the  duties  of  his  office 
and  seasonably  to  record  the  decrees,  judgments  and  determinations  of 
the  court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safe  keeping  as  the  court  may 
direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the 
court  room  or  from  the  office  without  an  order  from  the  court. 

See  ante,  §  563  of  Code. 

6. 

MARSHAL,  CRIER  AND  OTHER  OFFICERS. 
The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of  the 
court,   with  such   number  of  bailiffs   and  messengers   as  the  court  may, 
from  time  to  time,  order. 

7. 

ATTORNEYS  AND  COUNSELLORS. 

All  attorneys  and  counsellors  admitted  to  practice  in  the  Supreme  Court 
of  the  United  States,  or  any  Circuit  Court  of  the  United  States,  upon 
filing  certificate  of  such  admission  with  the  clerk  of  this  court,  and  upon 
taking  an  oath  or  affirmation  in  the  followings  form,  viz: 

"I    ,  do  solemnly  swear  (or  affirm)  that  I  will 

demean  myself  as  an  attorney  and  counsellor  of  this  court  uprightly  and 
according  to  law,  and  that  I  will  support  the  Constitution  of  the  United 
States." 

(a  copy  of  which  shall  be  filed  with  the  clerk),  shall  become  attorneys  and 
counsellors  of  this  court;  provided,  however,  that  any  attorney  or  coun- 
sellors eligible  to  admission  as  an  attorney  and  counsellor  of  this  court 
may  be  admitted  to  practice,  on  motion  in  open  court,  upon  taking  the 
oath  or  affirmation  as  prescribed,  and  subscribing  the  roll. 

On  each  admission  the  clerk  will  collect  ten  dollars  ($10.00)  to  be  ap- 
plied to  the  purchase  of  law  books  for  the  use  of  the  court  and  bar. 

(As  amended  December  18,  1900.) 

See  ante,  §  491  of  Code. 

S. 

PRACTICE. 
The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 
See  ante,  §  1887  of  Code. 
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9. 

PROCESS. 
All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court. 
See  ante,  §  839  of  Code. 

10. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  Circuit  and  District  Courts  shall  not  allow  any  bill 
of  exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the 
jury  in  trials  at  common  law  upon  any  general  exception  to  the  whole 
of  such  charge.  But  the  party  excepting  shall  be  required  to  state  distinctly 
the  several  matters  of  law  in  such  charge  to  which  he  excepts;  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  exceptions 
and  allowed  by  the  court. 

See  ante,  §  1933  of  Code. 

11. 
ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,  which  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until 
such  assignment  of  errors  shall  have  been  filed.  When  the  error  alleged! 
is  to  the  admission  or  to  the  rejection  of  evidence,  the  assignment  of  errors, 
shall  quote  the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assignment  of  errors, 
shall  set  out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instruc- 
tions given  or  in  instructions  refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record  and  be  printed  with  it.  When 
this  is  not  done,  counsel  will  not  be  heard,  except  at  the  request  of  the' 
court;  and  errors  not  assigned  according  to  this  rule  will  be  disregarded, 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned. 

See  ante,  §  1931  of  Code. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 
In  all  cases  of  equity  or  admiralty  jurisdiction  heard  in  this  court, 
no  objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any 
deposition,  deed,  grant,  exhibit  or  translation  found  in  the  record  as  evi- 
dence, unless  objection  was  taken  thereto  in  the  court  below  and  entered 
of  record;  but  the  same  shall  otherwise  be  deemed  to  have  been  admitted 
by  consent. 

See  ante,  §  2085  of  Code. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 
1.  Supersedeas  bonds  in  the  Circuit  and  District  Courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and. 
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costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where  the  judg- 
ments or  decree  is  for  the  recovery  of  money  not  otherwise  secured,  must 
be  for  the  whole  amount  of,  the  judgment  or  decree,  including  just  dam- 
ages for  delay,  and  cost  and  interest  on  the  appeal;  but  in  all  suits  where 
the  property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions 
and  replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the 
custody  of  the  marshal  under  admiralty  process,  or  where  the  proceeds 
thereof,  or  a,  bond  for  the  value  thereof,  is  in  the  custody  of  the  court, 
indemnity  in  all  such  cases  will  be  required  only  in  an  amount  sufficient  to- 
secure  the  sum  recovered  for  the  use  and  detention  of  the  property,  and 
the  costs  of  the  suit  and  just  damages  for  delay,  and  costs  and  interest  on 
the  appeal. 

See  ante,  §  2015  of  Code. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  Circuit  or  District  Court  the  appellant  shall, 
at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such 
Circuit  or  District  Court  a  bond  to  the  opposite  party  in  such  sum  as  such 
court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  the  appeal. 

See  ante,  §  2021  of  Code. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the 
reeords,  bill  of  exception,  assignment  of  errors  and  all  proceedings  in  the 
case,  under  his  hand  and  the  seal  of  the  court. 

See  ante,  §  1953  of  Code. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit  with  the  record  a 
copy  of  the  opinion  or  opinions  filed  in  the  case. 

See  ante,  §  1969  of  Code. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions  and  other  pro- 
ceedings which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

See  ante,  §  2035  of  Code. 

4.  Whenever  it  shall  be  necessary  or  proper  in  the  opinion  of  the  pre- 
siding judge  in  any  Circuit  or  District  Court,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court  upon  writ  of  error  or  appeal  such 
presiding  judge  may  make  such  rule  or  order  for  the  safe-keeping,  trans- 
porting and  return  of  such  original  papers  as  to  him  may  seem  proper; 
and  this  court  will  receive  and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

See  ante,  §  1971  of  Code. 

5.  All  appeals,  writs  of  error  and  citations  must  be  made  returnable* 
and  the  transcript  filed  in  the  clerk's  office  at  New  Orleans  not  exceeding 
thirty  days  from  the  day  of  signing  the  citation,  whether  the  return  day 
fall  in  vacation  or  in  term  time,  and  be  served  before  the  return  day. 

Provided,  however,  that  appeals  taken  from  interlocutory  decrees  under 
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the  seventh  section  of  the  act  entitled  "An  act  to  establish  Circuit  Courts 
of  Appeals  and  define  and  regulate  in  certain  cases  the  jurisdiction  of  the 
courts  of  the  United  States  and  for  other  purposes,''  approved  March  3, 
1891,  and  amendments  thereto,  shall  be  made  returnable  not  exceeding  ten 
days  from  the  day  of  taking  the  same. 

(As  amended  January  12th,  1905.) 

See  ante,  §  1952  of  Code. 

6.  The  secord  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
made  up  as  provided  in  General  Admiralty  Rule  No.  52  [ante,  §  1289]  of 
the  Supreme  Court. 

See  ante,  §  1963  of  Code. 

15. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony  or  other  proceed- 
ing in  a  foreign  language,  and  the  record  does  not  also  contain  a  trans- 
lation of  such  document,  paper,  testimony  or  other  proceedings,  made 
under  the  authority  of  the  inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed;  but  the  case  shall  be  reported  to  this  court 
by  the  clerk  and  the  court  will  thereupon  remand  it  back  to  the  inferior 
court,  in  order  that  a  translation  may  be  there  supplied  and  inserted  in 
the  record. 

See  ante,  §  1995  of  Code. 

16. 

DOCKETING  CASES. 
1.  It  shall  be  the  duty  of  the  plainitff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or  be- 
fore the  return  day,  whether  in  vacation  or  in  term  time.  But  for  good 
cause  shown,  any  judge  of  this  court  may  enlarge  the  time  by  or  before 
its  expiration,  the  order,  of  enlargement  to  be  filed  with  the  clerk  of  this 
court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this 
rule,  the  defendant  in  error  or  appellee  may  have  the  cause  docketed  and 
dismissed  upon  producing  a  certificate,  whether  in  term  time  or  vacation, 
from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  rendered, 
stating  the  case  and  certifying  that  such  writ  of  error  or  appeal  has  been 
duly  sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or 
appellant  be  entitled  to  docket  the  case  and  file  the  record  after  the  same 
shall  have  been  docketed  and  dismissed  under  this  rule,  unless  by  order 
of  this  court. 

(As  amended  June  20,  1895.) 

See  ante,  §  1974  of  Code. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court,  and  if  the 
case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this  court 
by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above 
limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  ap- 
pellee at  any  time  thereafter,  the  case  shall  stand  for  argument  at  the 
term. 

See  ante,  §  1976  of  Code.  1946 
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3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the 
case  shall  be  entered. 

4.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a  case 
and  filing  the  record,  shall  enter  into  an  undertaking  to  the  clerk  with 
surety  to  his  satisfaction  for  the  payment  of  his  fees,  or  otherwise  satisfy 
him  in  that  behalf. 

(Sec.  4,  adopted  April  23,  1895.) 
See  ante,  §  1978  of  Code. 

17. 
DOCKET. 
The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending 
in  the  court  in  their  proper  chronological  order,  and  such  docket  shall  be 
called  at  every  term,  or  adjourned*  term ;  and  if  a  case  is  called  for  hear- 
ing at  two  terms  successively,  and  upon  the  call  at  the  second  term 
neither  party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the 
plaintiff  in  error  or  appellant,  unless  sufficient  cause  is  shown  for  fur- 
ther postponement. 

See  ante,  §  2055  of  Code. 

18. 
CERTIORARI. 
No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 
any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party, 
be  verified  by  affidavit.    And  all  motions  for  such  certiorari  must  be  made 
at  the  first  term  of  the  entry  of  the  case;   otherwise,  the  same  will  not 
be  granted,  unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 
See  ante,  §  1997  of  Code. 

19. 

DEATH  OP  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representative  in  the  personalty  or  realty  of 
the  deceased  party,  according  to  the  nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall 
be  heard  and  determined  as  in  other  cases;  and  if  such  representatives 
shall  not  voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that 
unless  such  representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dismissed,  and  if  the  party  so  moving  shall  be 
plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and  on  hearing, 
have  the  judgment  or  decree  reversed,  if  it  be  erroneous;  provided,  how- 
ever, that  a  copy  of  every  such  order  shall  be  personally  served  on  said 
representatives  at  least  thirty  days  before  the  expiration  of  such  sixty 
days. 

See  ante,  §  1899  of  Code. 
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2.  When  the  death  of  a  party  is  suggested,  and  the  representative  of  the 
deceased  do  not  appear  within  ten  days  after  the  expiration  of  such  sixty 
days,  and  no  measures  are  taken  by  the  opposite  party  within  that  time 
to  compel  their  appearance,  the  case  shall  abate. 

See  ante,  §  1900  of  Code. 

3.  When  either  party  to  a  suit  in  a  Circuit  or  District  Court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
court,  from  any  final  judgment  or  decree  rendered  in  the  Circuit  or  Dis- 
trict Court  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal  the 
other  party  to  the  suit  shall  be  dead  and  have  no  proper  representative 
within  the  jurisdiction  of  the  court  which  rendered  such  final  judgment  or 
decree,  so  that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a 
proper  representative  in  some  State  or  Territory  of  the  United  States, 
or  in  the  District  of  Columbia,  the  party  desiring  such  writ  of  error  or 
appeal  may  procure  the  same,  and  may  have  proceedings  on  such  judg- 
ment or  decree  superseded  or  stayed  in  the  same  manner  as  is  now  allowed 
by  law  in  other  cases,  and  shall  thereupon  proceed  with  such  writ  of  error 
or  appeal  as  in  other  cases.  And  within  thirty  days  after  the  filing  of 
the  record  in  this  court  the  plaintiff  in  error  or  appellant  shall  make  a 
suggestion  to  the  court,  supported  by  affidavit,  that  the  said  party  was 
dead  when  the  writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no 
proper  representative  within  the  jurisdiction  of  the  court  which  rendered 
such  judgment  or  decree,  so  that  the  suit  could  not  be  revived  in  that 
court,  and  that  said  party  had  a  proper  representative  in  some  State  or 
Territory  of  the  United  States,  or  in  the  District  of  Columbia,  and  stating 
therein  the  name  and  character  of  such  representative,  and  the  State  or 
Territory  or  district  in  which  such  representative  resides;  and  upon  such 
suggestion  he  may  on  motion  obtain  an  order  that,  unless  such  representa- 
tive shall  make  himself  a  party  within  ninety  days,  the  plaintiff  in  error 
or  appellant  shall  be  entitled  to  open  the  record,  and  on  hearing  have  the 
judgment  or  decree  reversed,  if  the  same  be  erroneous;  provided,  however, 
that  a  proper  citation,  reciting  the  substance  of  such  order,  shall  be 
served  upon  such  representative  either  personally  or  by  being  left  at  his 
residence,  at  least  thirty  days  before  the  expiration  of  such  ninety  days; 
provided,  also,  that  in  every  such  case,  if  the  representative  of  the  de- 
ceased party  does  not  appear  within  ten  days  after  the  expiration  of  such 
ninety  days  and  the  measures  above  provided  to  compel  the  appearance  of 
such  representative  have  not  been  taken  within  the  time  as  above  re- 
quired, by  the  opposite  party,  the  case  shall  abate;  and  provided,  also, 
that  the  said  representative  may  at  any  time  before  or  after  said  sugges- 
tion come  in  and  be  made  a  party  to  the  suit  and  thereupon  the  suit  shall 
proceed,  and  be  heard  and  determined  as  in  otner  cases. 

See  ante,  §  1901  of  Code. 

20. 

DISMISSING  CASES. 
Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal  shall  by  their  attorneys 
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of  record  sign  and  file  with  the  clerk  an  agreement  in  writing  directing  the 
case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dis- 
missed, as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be  due 
to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and 
to  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed;  but  no 
mandate  or  other  process  shall  issue  without  an  order  of  the  court. 
See  ante,  §  2110  of  Code. 

21. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  contain 
a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a,  motion, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party, 
or  the  counsel  or  attorney  of  such  party. 

See  ante,  §  2064  of  Code. 

22. 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  case  has  been  called  for  trial,  the  defend- 
ant may  have  the  plaintiff  called  and  the  writ  of  error  or  appeal  dismissed. 

See  ante,  §  2112  of  Code. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial, 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff, 
and  to  give  judgment  according  to  the  right  of  the  case. 

See  ante,  §  2116  of  Code. 

3.  When  a  case  is  reached  in  regular  call  of  the  docket,  and  there  is  no 
appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost  of  the 
plaintiff. 

See  ante,  §  2114  of  Code. 

23. 

PRINTING  RECORDS. 

1.  The  clerk  shall,  upon  the  docketing  of  a  case,  forthwith  cause  an 
estimate  to  be  made  of  the  cost  of  printing  the  record  and  of  his  fee  for 
preparing  it  for  the  printer  and  supervising  the  printing,  and  shall  notify 
the  party  docketing  the  case  of  the  amount  of  the  estimate.  If  he  shall 
not  pay  it  within  fifteen  days  in  ordinary  cases,  and  within  three  days 
in  preference  cases,  after  the  date  of  such  notice,  the  clerk  shall  notify 
the  adverse  party,  and  he  may  pay  it.  If  neither  party  shall  pay  it,  and 
for  want  of  such  payment  the  record  shall  not  have  been  printed  when  a 
case  is  reached  for  hearing  the  case  may  be  dismissed  at  the  discretion  of 
the  court. 

(As  amended  January  12th,  1905.) 

See  ante,  1994  of  Code. 
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2.  The  clerk  shall  cause  the  record  in  all  cases  to  be  printed  forthwith 
after  the  payment  of  such  estimate,  and  shall  immediately  thereafter 
furnish  to  the  counsel  of  each  party  whose  appearance  shall  have  been 
entered,  three  copies  of  the  printed  record,  taking  a  receipt  therefor,  and 
the  parties  may,  by  written  stipulation  filed  prior  to  the  printing  of  the 
record,  agree  that  only  parts  of  the  record  shall  be  printed,  and  the  same 
may  be  heard  only  on  the  parts  so  printed,  but  the  court  may  direct  the 
printing  of  other  parts  of  the  record. 

See  ante,  §  1994  of  Code. 

3.  The  clerk  shall  take  to  the  printer  the  original  transcript  on  file, 
but  shall  cause  copies  to  be  made  for  the  printer  of  such  original  papers 
sent  up  under  Rule  14,  or  other  original  papers,  as  are  necessary  to  be 
printed. 

See  ante,  §  1994  of  Code. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to  be 
printed,  and  may  print  »  larger  number  on  the  request  of  either  party 
on  payment  of  the  amount  necessary  for  the  printing  of  such  extra  copies. 

See  ante,  §  1994  of  Code. 
(As  amended  Dec.  8,  1905.) 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed  record 
is  properly  indexed.  There  shall  be  omitted  from  the  printed  transcripts 
the  following: 

(1)  Commissions  to  take  testimony,  and  the  formal  captions  to  all 
depositions,  and  the  certificates  of  commissioners  as  to  the  taking  of  the 
depositions,  except  in  cases  where  objections  have  been  made  to  the  deposi- 
tions on  account  of  defects  in  caption  or  certificate. 

(2)  All  process  in  the  nature  of  subpoenas,  citations,  summons  and  sub- 
poenas in  chancery,  unless  from  the  assignment  of  errors  it  appears  that 
some  issue  is  raised  which  makes  it  necessary  for  the  court  to  inspect  such 
writs,  and  then  only  such  as  are  involved. 

In  every  transcript  wherein  any  pleading,  exhibit  or  other  paper  ap- 
pears at  more  than  one  place,  such  pleading,  exhibit  or  other  paper  shall 
be  printed  at  the  place  it  first  appears  in  said  transcript,  and  not  there- 
after; but  the  omission  shall  be  indicated  by  apt  notations  and  references 
to  the  pages  of  the  printed  record  where  it  appears. 

The  clerk  shall  distribute  the  printed  copies  to  the  judges  of  the  court 
and  to  the  reporter  from  time  to  time,  as  required.  If  the  cost  of  printing 
the  record,  together  with  the  clerk's  fee  for  supervising  the  same,  shall 
be  less  than  the  amount  estimated  and  paid,  the  difference  shall  be  re- 
funded by  the  clerk  to  the  party  paying  the  same.  If  the  actual  cost  and 
the  clerk's  fee  shall  exceed  the  clerk's  estimate,  the  amount  of  such  excess 
shall  be  paid  to  the  clerk  before  he  shall  deliver  or  file  the  printed  record 
or  any  copies  thereof. 

See  ante,  §  1994  of  Code. 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the  amount 
of  the  costs  of  the  printing  of  the  record  and  of  the  clerk's  fee  for  super- 
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ri'm  Ind  Tu  w  "^  ^^  ^  Party  aSai»st  -h°-  coet.  are 
given,  and  shall  be  mserted  m  the  body  of  the  mandate  or  other  proper 
process.  i^^ci 

See  ante,  §  1853  of  Code. 

7.  The  clerk  shall  receive  from  either  party,  and  use  as  parts  of  the 
printed  record  so  far  as  the  same  may  be  of  proper  size  and  type,  any  por- 
tions which  may  have  been  printed  in  any  other  court,  and  also  printed 
copies  of  patents  and  exhibits,  allowing  the  party  furnishing  the  same 
such  sums  therefor  as  the  clerk  deems  reasonable,  to  be  added  to  and 
iorm  a  part  of  the  cost  of  printing. 

See  ante,  §  1994  of  Code. 

24. 

BRIEFS. 

• 

1  The  counsel  for  the  plaintiff  in  error,  appellant  or  petitioner  shall  file 
with  the  clerk  of  this  court,  at  least  fifteen  days  in  ordinary  cases,  and  five 
days  in  preference  cases,  before  the  case  is  called  for  argument  twenty 
copies  of  a  printed  brief,  one  to  be  signed  in  handwriting  by  an  attorney 
of  this  court,  who  has  entered  an  appearance  in  the  case;  one  copy  of  the 
brief  shall,  on  application,  be  furnished  to  each  of  the  counsels  engaged  upon 
the  opposite  side. 

(As  amended  January  12,  1905.) 

2.  This  brief  shall  contain,  in  order  here  stated:— 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which  in  cases  brought  up  by 
writ  of  error,  shall  set  out  separately  and  particularly  each  error  asserted  and 
intended  to  be  urged;  and  in  cases  brought  up  by  appeal  the  specification 
shall  state,  as  particularly  as  may  be,  in  what  the  decree  is  alleged  to  be 
erroneous.  When  the  error  alleged  is  to  the  admission  or  to  the  rejection 
of  evidence,  the  specification  shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge  of  the  court, 
the  specification  shall  set  out  the  part  referred  to  totidem  verbis,  whether 
it  be  in  instructions  given  or  instructions  refused.  When  the  error  alleged 
is  to  a  ruling  upon  the  report  of  a  master,  the  specification  Bhall  state 
the  exception  to  the  report  and  the  action  of  the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3  The  counsel  for  defendant  in  error,  appellee  or  respondent  shall  file 
with  the  clerk  of  this  court,  at  least  five  days  before  the  case  is  called 
for  argument  in  ordinary  cases  and  before  the  case  is  called  for  argument 
in  preference  cases,  twenty  copies  of  a  printed  brief.  His  brief  shall  be 
of  a  like  character  with  that  required  of  the  plaintiff  in  error,  appellant  or 
petitioner,  except  that  on  specification  of  errors  shall  be  required  and  no 
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statement  of  the  case,  unless  that  presented  by  the  plaintiff  in  error,  ap- 
pellant or  petitioner  is  controverted. 
(As  amended  January  12,  190S.) 

4.  When  there  is  no  assignment  of  errors,  as  required  by  Sec.  997  of  the 
Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of  the 
court;  and  errors  not  specified  according  to  this  rule  will  be  disregarded; 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is 
in  default  the  case  may  be  dismissed  on  motion;  and  when  a  defendant  in 
error  or  an  appellee  is  in  default  he  will  not  be  heard,  except  on  consent 
of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party; 
but  if  h,  printed  brief  or  argument  is  filed,  the  adverse  party  will  be  en- 
titled to  be  heard  by  two  counsel. 

See  ante,  §  2071  of  Code. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross- 
appeals  they  shall  be  argued  together  as  one  case  and  the  plaintiff  in  the 
court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a 
case. 

3.  One  hour  will  be  allowed  for  the  plaintiff  in  error  or  appellant  to 
open  and  present  his  case,  and  one  hour  will  be  allowed  to  the  defendant 
in  error  or  appellee  to  answer;  thirty  minutes  will  then  be  allowed  to  the 
plaintiff  in  error  or  appellant  to  reply.  No  more  time  will  be  allowed  for 
argument  without  special  leave  of  the  court. 

(As  amended  February  27,  1894.) 
See  ante,  §  2080  of  Code. 

26. 

FORM  OF  PRINTED  ARGUMENTS  AND  BRIEFS. 

All  arguments,  briefs,  motions  and  petitions  for  rehearing  printed  for  the 
use  of  the  court  must  be  printed  on  white  book  paper  size  of  paper  page, 
trimmed,  to  be  ^/ixS1/^  inches;  size  of  type  page  to  be  4x7  inches,  ex- 
clusive of  folio  line;  margin  to  be  properly  arranged  with  view  of  rebind- 
ing.    Type  must  not  be  smaller  than  long  primer. 

(As  amended  May  29,  1900.) 

See  ante,  §  1985  of  Code. 

27. 

COPIES  OF  RECORDS  AND  BRIEFS. 
The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  consideration,  and  of  all 
printed  motions,  briefs  and  arguments  filed  therein. 
See  ante,  §  1993  of  Code. 
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28. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the  de- 
livery thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this 
court  for  preservation. 

3.  Opinions  printed  under  th«s  supervision  of  the  judge  delivering  the 
same  need  not  be  copied  by  the  clerk  into  a  book  of  records ;  but  at  the  end 
of  each  term  the  clerk  shall  cause  such  printed  opinions  to  be  bound  in 
a  substantial  manner  into  one  or  more  volumes,  and  when  so  bound  they 
shall  be  deemed  to  have  been  recorded  within  the  meaning  of  this  rule. 

See  ante,  §  2108  of  Code. 

29. 

REHEARING. 
• 
A  petition  for  a  rehearing  after  judgment  can  be  presented  only  during 

the  term   at  which  judgment  is  entered,  and  within  twenty  days  after 

such  entry,  unless  by  special  leave  granted  by  the  court,  or  one  of  the 

judges,  and  must  be  printed  and  briefly  and  distinctly  state  its  grounds 

without  argument,  and  be  supported  by  certificate  of  counsel ;  and  will  not 

be  granted  or  permitted  to  be  argued  unless  a  judge  who  concurred  in 

the  judgment  desires  it  and  a  majority  of  the  court  so  determines. 

(As  amended  January  12,  1905.) 

See  ante,  §  2130  of  Code. 

30. 

INTEREST. 

I.  In  cases  where  a  writ  of  errors  is  prosecuted  in  this  court,  and  the 
judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and"  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
State  or  Territory  where  such  judgment  was  rendered. 

See  ante  §  2124  of  Code. 

2  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  »  rate  not  exceeding  10  per  cent,  in  addition 
to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

See  ante,  §  2125  of  Code. 

3  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

See  ante,  §  2126  of  Code. 

4.  In  cases  of  admiralty,  damages  and  interest  may  be  allowed,  if  spe- 
cially directed  by  the  court. 
See  ante,  §  2127  of  Code. 

31. 

COSTS. 
1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
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to   the  defendant  in   error   or   appellee,   unless   otherwise  agreed  by   the 
parties. 

See  ante,  §  1843  of  Code. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

See  ante,  §  1844  of  Code. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs  shall 
be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise  ordered 
by  the  court.  The  cost  of  the  transcript  of  the  record  from  the  court  be- 
low shall  be  taxable  in  that  court  as  costs  in  the  case. 

See  ante,  §  1848  of  Code. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party;  but  in  such  cases  no  costs  shall  be  allowed  in 
this  court  for  or  against  the  United  States. 

See  ante,  §  1846,  1848  of  Code. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of 
items  taxed  in  detail. 

See  ante,  §  1852  of  Code. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme 
Court. 

See  ante,  §  1983  of  Code. 

32. 

MANDATE. 
Mandates  shall  issue  at  any  time  after  twenty-one  days  from  the  date 
of  the  decision,  unless  an  application  for  a  rehearing  has  been  granted  or 
is  pending.  A  copy  of  the  opinion  of  this  court  shall  accompany  the  man- 
date when  a  new  trial  or  further  proceedings  are  to  be  had  in  the  lower 
court,  and  the  charge  for  such  copy  shall  be  taxed  in  the  costs  of  the  case- 
Provided  that  in  all  cases  entitled  to  precedence  in  this  court  under  Sec- 
tion 7  of  the  act  approved  March  3,  1891,  and  amendments  thereto,  the 
mandate  or  other  proper  process  shall  issue  after  the  expiration  of  seven 
days  from  the  date  of  the  decision,  unless  otherwise  ordered  by  the  court 
or  one  of  the  judges. 

(As  amended  January  12,  1905.) 
See  ante,  §  2133  of  Code. 

33. 
CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
clining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

See  ante,  §  1686  of  Code. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
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to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  in  custody  ot  the  court  or  judge,  or  be  enlarged 
upon  recognizance,  as  hereinafter  provided. 

See  ante,  §  1687  of  Code. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  appellate  court,  except  where, 
for  special  reasons,  sureties  ought  not  to  be  required. 

See  ante,  §  1688  of  Code. 

34. 
MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams  and  exhibits  of  material  forming  part  of  the  evidence 
taken  in  the  court  below,  and  in  any  case  pending  in  this  court,  on  writ 
of  error  or  appeal,  shall  be  placed»in  the  custody  of  the  marshal  of  this 
court  at  least  ten  days  before  the  case  is  heard  or  submitted. 

See  ante,  §  2037  of  Code. 

2.  All  models,  diagrams  and  exhibits  of  material  placed  in  the  custody  of 
the  marshal  for  inspection  of  the  court  on  the  hearing  of  a  case  must  be 
taken  away  by  the  parties  within  one  month  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the 
counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule; 
and,  if  the  articles  are  not  removed  within  a  reasonable  time  after  the 
notice  is  given,  he  shall  destroy  them,  or  make  such  other  disposition  of 
them  as  to  him  may  seem  best. 

See  ante,  §  2039  of  Code. 

35. 
ORDER  IN  RELATION  TO  ASSIGNMENT  OF  CASES  FOR  HEARING. 

Unless  otherwise  ordered  by  the  Senior  Circuit  Judge,  thirty  days  prior 
to  the  opening  of  a  regular  session  of  this  Court,  the  Clerk  is  directed  to 
assign  cases  for  hearing  as  follows: 

At  Atlanta,  Georgia,  four  cases  per  day  for  the  first  three  days  of  each 

WAt 'Montgomery,  Alabama,  four  cases  per  day  for  the  first  three  days 

of  each  week;  • 

At  Fort  Worth,  Texas,  four  cases  per  day  for  the  first  three  days  of 

^At  New  Orleans,  Louisiana,  two  cases  per  day  for  the  first  three  days 

^Thfa^ve'  assignments  shall  be  made  in  accordance  with  existing  law 
regulating  the  return  of  appeals,  writs  of  error  and  other  appella to  pro- 
ceeLgs  In  the  Fifth  Judicial  Circuit  provided,  that  cases  entiled  by 
law  to  preference  in  hearing  and  bankruptcy  cases  shall  be  first  as.gnec^ 
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Louisiana,  shall  be  grouped  by  States,  so  as  to  permit  the  hearing  of  cases 
from  one  State  before  the  cases  from  the  next  State  in  order  shall  be  called. 
(As  amended  October  15th,  1906.)     See  ante,  §  2055. 

36. 
ASSIGNMENT  OF  JUDGES. 
It  is  ordered  that  whenever  a  full  bench  of  three  judges  shall  not  be  made 
up  by  the  attendance  of  the  associate  justice  of  the  Supreme  Court  assigned 
to  the  circuit,  and  of  the  circuit  judges,  so  many  of  the  district  judges, 
in  the  order  of  seniority  of  their  respective  commissions  and  qualified  to 
sit,  as  may  be  necessary  to  make  up  a  full  court  of  three  judges,  arc 
hereby  designated  and  assigned  to  sit  in  this  court;  provided,  however,  that 
the  court  may  at  any  time,  by  particular  assignment,  designate  any  district 
judge  to  sit  as  aforesaid. 
(Adopted  June  23,   1892.) 

37. 
WRITS  OF  ERROR  IN  CRIMINAL  CASES. 

1.  Writs  of  error  to  review  criminal  cases  tried  in  any  district  or  Circuit 
Court  of  the  United  States  within  this  circuit,  which  may  be  reviewed 
under  the  provisions  of  the  act  of  March  3,  1891,  creating  this  court,  and 
the  act  of  Congress  amendatory  thereof,  approved  January  20,  1897 — may 
be  allowed  in  term  time  or  in  vacation  by  the  circuit  justice  assigned  to 
this  circuit  by  either  of  the  circuit  judges,  or  by  any  district  judge  who 
presided  on  the  trial,  and  the  proper  security  be  taken,  and  the  citation 
be  signed  by  him,  and  he  may  also  grant  »  supersedeas  and  stay  of  ex- 
ecution or  proceedings  pending  the  determination  of  such  writ  of  error. 

See  ante,  §  1924  of  Code. 

2.  Where  such  writ  of  error  is  allowed  in  any  criminal  case  as  aforesaid, 
the  circuit  court  or  district  court,  before  which  the  accused  was  tried,  or 
the  trial  judge,  or  the  circuit  justice  assigned  to  the  circuit,  or  either  of 
the  circuit  judges,  shall  have  the  power,  after  the  citation  has  been  duly 
served,  to  admit  the  accused  to  bail  in  such  amount  as  may  be  fixed, 
such  bail  bond  to  be,  as  near  as  may  be,  in  the  form  prescribed  in  the 
appendix  to  these  rules. 

(Adopted  June  11,1897.) 
See  ante,   §   1548  of   Code. 

APPENDIX  TO  RULE  37. 
(Form  of  Appearance  Bond  on  Writ  of  Error  in  Criminal  Cases.) 
Know  all  men  by  these  presents: 

That  we,  ,  as  principal,  and  ,  as  sureties,  are  held  and 

firmly  bound  unto   the  United  States  of  America   in   the  full   and   just 

sum  of dollars,  to  be  paid  to  the  said  United  States  of  America,  to 

which  payment  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ninety . 

Whereas,  lately  at  the  term,  A.  D.  189 — ,  of  the  court 
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of  the  United  States  for  the  district  of  ,  in  a  suit  pend- 
ing in   said  court,  between  the  United  States  of  America,  plaintiff,  and 

,  defendant,  a  judgment  and  sentence  was  rendered  against  the 

said ,  and  the  said has  obtained  a  writ  of  error  from  the 

United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  to  reverse 
the  judgment  and  sentence  in  the  aforesaid  suit,  and  *  citation  directed  to 
the  said  United  States  of  America,  citing  and  admonishing  the  United 
States  of  America  to  be  and  appear  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit,  at  the  City  of  New  Orleans,  Louisiana, 
thirty  days  from  and  after  the  date  of  said  citation,  which  citation  has 
been  duly  served. 

Now   the   condition   of   the   above  obligation   is   such   that  if  the    said 

shall  appear  in  the  United  States  Circuit  Court  of  Appeals  for  the 

Fifth  Circuit,  on  the  first  day  ofthe  next  term  thereof,  to  be  held  at  the 

City  of  — ,  on  the  first  Monday  in  ,  A.  D.  189 — ,  and  from 

day  to  day  therefater  during  said  term,  and  from  term  to  term,  and  from 
time  to  time,  until  finally  discharged  therefrom,  and  shall  abide  by  and 
obey  all  orders  made  by  the  said  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit,  in  said  cause,  and  shall  surrender  himself  in  exe- 
cution of  the  judgment  and  sentence  appealed  from  as  said  court  may 

direct,  if  the  judgment  and  sentence  of  the  said court  against  him 

shall  be  affirmed  by  the  said  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  then  the  above  obligation  to  be  void,  else  to  remain  in 
full  force,  virtue  and  effect. 

[Seal] 

[Seal] 

[Seal] 


Approved: 


tfudge  of  the 
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when  to  issue  in  precedence  cases   32 

Marshal,  crier  and  other  officers,  duties  of  6 

custodian  of  models,  etc 34 

Models,  diagrams  and  exhibits  of  material   34 

Montgomery,  Alabama,  assignment  of  cases  at    35 

terms  of  court  at   3 

Motion  for  certiorari,  when  made 18 

Motions    21 

argument  of 21 

notice    of    21 

what  to   contain    21 

New  Orleans,  Louisiana,  assignment  of  cases  at  35 

terms  of  court  at 3 

Notice   of   motions    21 

Opinions  of  court,  copies  of,  when  to  accompany  mandate 32 

to  be  annexed  to  record 14 

recorded  and  filed    28 

Oral  arguments  25 

Order  in  relation  to  assignment  of  cases   35 

Original    papers    14 

Papers,    original     14 

Party,  death  of 19 

Parties   not    ready    22 

Patents  and  exhibits,  etc.,  copies  of   23 

Petition    for   rehearing    29 

Practice     g 

Printed  arguments  and  briefs,  form  of 26 
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Rule 

.Printed  copies  of  patents  and  exhibits,  etc.,  to  be  used  in  printed  record  23 

Printing  records   23 

clerk  to   supervise    23 

costs  of,  time  to  be  paid  23 

parts  of   only   on   stipulation    23 

Prisoners,   custody   of,   on   habeas   corpus    33 

Process,  form  and  test  of  9 

Quorum,  lack  of,  judge  may  make  orders  4 

lack  of,  judge  or  clerk  may  adjourn  4 

Records,  writs  of  error,  appeals  and  return  14 

complete  to  be  filed   , 14 

cost  for  printing  taxed  23 

not  to  be  taken  from  court  rocnn  or  office 5 

objections  to  evidence  in  the  12 

opinion  of  lower  court,  to  be  filed  with   14 

Recording  and  filing  of  court's  opinions  28 

Rehearing,  petitions  for,  etc 29 

Return  day  of  appeals,  writs  of  error  and  citations  14 

Seal  of  court,  what  to  contain 2 

Stipulation  for  assignment  of  cases   35 

Supersedeas  and  cost  bonds    13 

Terms  of  court   3 

Time  allowed  for  argument  of  counsel,  etc 25 

Title   of  court    1 

Transcript,  where  to  be  filed  14 

Translations    1" 

United  States,  not  adjudged  to  pay  costs,  etc 31 

Writs  of  error,  appeals,  return  and  record 14 

in  criminal  cases 37 
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RULES 

OF  THE 

United  States  Circuit  Court  of  Appeals 

FOB  THE 

SIXTH  CIRCUIT. 

1. 

NAME. 
The  court  adopts  "United  States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit"  as  the  title  of  the  court. 

2. 

SEAL. 
The  seal  shall  contain  the  words  "United  States"  on  the  upper  part 
of   the   outer    edge,   and   the   words   "Circuit   Court  of  Appeals"   on   the 
lower  part  of  the  outer  edge,  running  from  left  to  right,  and  the  words 
"Sixth  Circuit"  in  two  lines  in  the  center,  with  a  dash  beneath. 
See  ante,   §   71  of  Code. 

3. 

TERMS,  HEARING  AND  CONTINUING  OP  CASES. 
(As  amended  Dee.  2,   1002.) 

1.  One  terra  of  this  court  shall  be  held  annually  on  the  Tuesday  after 
the  first  Monday  of  October,  and  adjourned  sessions  on  the  Tuesday  after 
the  first  Monday  of  each  other  month  in  the  year  except  August  and  Sep- 
tember. At  the  July  session  no  causes  will  be  heard,  except  upon  special 
order  of  the  court. 

A  printed  docket  containing  all  cases  docketed  and  not  heard  shall  be 
made  by  the  clerk  for  the  October,  January  and  April  sessions. 

2.  All  sessions  of  the  court  shall  be  held  at  Cincinnati  unless  other- 
wise specially  ordered  by  the  court. 

3.  The  court,  on  the  first  day  of  each  session,  except  the  July  session, 
will  begin  calling  the  cases  for  argument  in  the  order  in  which  they 
stand  on  the  docket,  and  proceed  from  day  to  day  during  the  session  in 
the  same  way. 

4.  If  the  parties,  or  either  of  them,  shall  be  ready  when  the  case  is 
called,  the  same  will  be  heard,  provided  that  the  time  within  which  to 
file  briefs  has  expired. 
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But  a  case  may  be  continued  once  by  agreement  of  counsel  in  open 
court  or  by  stipulation  filed  in  the  clerk's  office  to  any  session  during  the 
term.  Subsequent  continuances  must  be  made  by  the  court  on  motion  for 
cause  shown;  and  engagements  of  counsel  in  other  courts  will  not  be 
considered  good  cause  for   continuance. 

5.  Each  day's  calendar  shall  consist  of  the  six  cases  next  in  order  after 
the  case  last  submitted  on  the  previous  day,  but  the  calendar  will  not 
include  any  case  continued  or  passed  by  the  court  or  stipulation  of  counsel 
before  the  adjournment  of  court  on  the  previous  day.  The  calendar  for 
each  day  shall  be  exhibited  in  the  clerk's  office  at  the  adjournment  of 
•court  on  the  previous  day.  Counsel  choosing  to  rely  on  the  judgment  of 
the  clerk  as  to  the  probable  time  of  hearing  of  any  case,  otherwise  than 
as  shown  in  the  day's  calendar  above  provided  for,  must  do  so  at  their 
own   risk.  * 

6.  Two  or  more  cases  involving  the  same  question  may  by  leave  of  the 
court  or  by  its  order  be  heard  together,  but  they  must  be  argued  as  one 
case. 

7.  For  good  cause  shown,  on  motion  of  either  party,  the  court  may 
advance  any  cause  upon  the  docket  to  be  heard  at  any  session,  even 
though  the  time  permitted  under  the  rules  for  the  filing  of  briefs  may  not 
have  expired  at  the  day  set  for  hearing.  Such  motion  for  the  advancement 
of  causes  will  be  heard  only  upon  five  days'  previous  notice  to  opposing 
counsel. 

See  ante,   §§  309,  2055  of  Code. 

4. 

QUORUM. 

1.  If,  at  any  term,  a  quorum  does  not  attend  on  any  day  appointed  for 
holding  it,  any  judge  who  does  attend  may  adjourn  the  court  from  time  to 
time,  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn  the  court 
from  day  to  day.  If,  during  a  term,  after  a  quorum  has  assembled,  less 
than  that  number  attend  on  any  day,  any  judge  attending  may  adjourn 
the  court  from  day  to  day  until  there  is  a  quorum,  or  may  adjourn  with- 
out day.  . 

2  Any  judge  attending  when  less  than  a  quorum  is  present  may  make 
all  necessary  orders  touching  any  suit,  proceeding  or  process  depending 
an   or   returned  to  the   court,   preparatory   to   hearing,   trial  or   decision 

thereof. 

See  ante,   §  307  of  Code. 

CLERK. 

1  The  clerk's  office  shall  be  kept  at  the  place  designated  in  the  act 
creating  the  court  at  which  a  term  shall  be  held  annually. 

2  The  clerk  shall  not  practice,  either  as  attorney  or  counselor,  in  this 
•court  or  in  any  other  court  while  he  shall  continue  to  be  clerk  of  this 

'"'He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath 
-     «,„  form  prescribed  by  Section  794  of  the  Revised  Statutes  [ante,  §  570 

of  ^T«nSiVw  * — »  be  fixed' and  with  9ureties  to 
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be  approved  by  the  court,  faithfully  to  discharge  the  duties  of  his  office 
and  seasonably  to  record  the  decrees,  judgments  and  determinations  of 
the  court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safe  keeping  as  the  court  may 
direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from, 
the  court-room  or  from  the  office  without  an  order  from  the  court. 

See  ante,  §  563  of  Code. 

6. 
MARSHAL,  CRIER  AND  OTHER  OFFICERS. 

1.  The  crier  and  bailiffs  of  the  court  shall,  before  they  enter  on  their 
duties,  take  an  oath  in  the  form  prescribed  by  Section  782  of  the  Revised 
Statutes.     [See  ante,   §  625  of  Code.] 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions- 
of  the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may 
from   time   to   time   order. 

7. 

ATTORNEYS  AND  COUNSELORS. 
All  attorneys  and  counselors  permitted  to  practice  in  the  Supreme  Court 
of  the  United  States,  or  in  any  circuit  court  of  the  United  States,  shall 
become  attorneys  and  counselors  in  this  court  on  taking  an  oath  or  af- 
firmation as  prescribed  by  Rule  2  of  the  Supreme  Court  of  the  United 
States  and  upon  subscribing  the  roll.  The  fee  for  such  admission  shall 
be  ten  dollars. 

Every  person  taking  the  oath  and  paying  such  fee  shall  be  entitled  to 
a  certificate  of  his  admission,  signed  by  the  clerk. 
See  ante,  §  491  of  Code. 

8. 
PRACTICE. 
The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 
See  ante,  §  1887  of  Code. 

9. 
PROCESS. 
All  process  of  this  court  shall  be  in  the  name  of  the  president  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner  as 
process  of  the  Supreme  Court. 
See  ante,   §  439  of  Code. 

10. 
BILL  OF  EXCEPTIONS. 
The  judges  of  the  circuit  and  district  courts  shall  not  allow  any  bill  of 
exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the 
jury  in  trials  at  common  law  upon  any  general  exception  to  the  whole  of 
such  charge.  But  the  party  excepting  shall  be  required  to  state  distinctly 
the  several  matters  of  law  in  such  charge  to  which  he  excepts,  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  exceptions 
and  allowed  by  the  court. 

See  ante,   §   1933  of  Code.  1964 


Procedure]  RULES   IN   SIXTH   CIRCUIT.  App.  I.,  E. 

11. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
T>elow,  w!th  his  petition  for  the  writ  of  error  or  appeal,  an  assignment 
of  errors,  which  shall  set  out  separately  and  particularly  each  error  as- 
serted and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be 
allowed  until  such  assignment  of  errors  shall  have  been  filed.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the  as- 
signment of  errors  shall  quote  the  full  substance  of  the  evidence  admitted 
•or  rejected.  When  the  error  alleged  is  to  the  charge  of  the  court,  the 
assignment  of  errors  shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  in  instructions  given  or  in  instructions  refused.  Such  as- 
signment of  errors  shall  form  part  of  the  transcript  of  the  record  and 
be  printed  with  it.  When  this  is*not  done,  counsel  will  not  be  heard, 
•except  at  the  request  of  the  court,  and  errors  not  assigned  according  to 
this  rule  will  be  disregarded,  but  the  court,  at  its  option,  may  notice  a 
plain  error  not  assigned. 

See  ante,  §   1031  of  Code. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 
In  all  cases  of  equity  or  admiralty  jurisdiction  heard  in  this  court  no 
•objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  deposi- 
tion, deed,  grant,  exhibit  or  translation  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below  and  entered  of 
Tecord;  but  the  same  shall  otherwise  be  deemed  to  have  been  admitted 
toy  consent. 

See  ante,   §   2085  of  Code. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 
1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken, 
-with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
•costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where  the  judg- 
ment or  decree  is  for  the  recovery  of  money  not  otherwise  secured,  must 
I>e  for  the  whole  amount  of  the  judgment  or  decree,  including  just  dam- 
ages for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all  suits  where 
the  property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions 
and  replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in 
the  custody  of  the  marshal  under  admiralty  process,  or  where  the  pro- 
ceeds thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the 
court,  indemnity  in  all  such  cases  will  be  required  only  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  detention  of  the 
property,  and  the  costs  of  the  suit  and  just  damages  for  delay,  and  costs 
and  interest  on  the  appeal. 

See  ante,  §  2015  of  Code. 

2.  On   all   appeals   from   any   interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  circuit  or  district  court  the  appellant  shall, 
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at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such 
circuit  or  district  court  a  bond  to  the  opposite  party  in  such  sum  as  such 
court  shall  direct  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 
See  ante,  §  2021  of  Code. 

14. 

WRITS   OF   ERROR,   APPEALS,  RETURN  AND   RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record, 
bill  of  exceptions,  assignment  of  errors  and  all  proceedings  in  the  case 
under  his  hand  and  the  seal  of  the  court. 

See  ante,  §  1953  of  Code. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit  with  the  record  a 
oopy  of  the  opinion  or  opinions  filed  in  the  case. 

See  ante,  §  1969  of  Code. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions  and  other  pro- 
ceedings, which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

See  ante,   §  2035  of  Code. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  presid- 
ing judge  in  any  circuit  or  district  court,  that  original  papers  of  any  kind 
should  be  inspected  in  this  court  upon  writ  of  error  or  appeal,  such  pre- 
siding judge  may  make  such  rule  or  order  for  the  safe  keeping,  transport- 
ing and  return  of  such  original  papers  as  to  him  may  seem  proper,  and 
this  court  will  receive  and  consider  such  original  papers  in  connection  with 
the  transcript  of  the  proceedings. 

See  ante,  §  1971  of  Code. 

5.  All  appeals,  writs  of  error  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether 
the  return  day  fall  in  vacation  or  in  term  time,  and  be  served  before  the 
return  day. 

See  ante,   §   1652  of  Code. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
made  up  as  provided  in  General  Admiralty  Rule  No.  52  [ante,  §  1289] 
of  the  Supreme  Court. 

See  ante,  §  1963  of  Code. 

15. 
TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error 
or  appeal  shall  contain  any  document,  paper,  testimony  or  other  pro- 
ceeding in  a  foreign  language,  and  the  record  does  not  also  contain  a 
translation  of  such  document,  paper,  testimony  or  other  proceeding,  made 
under  the  authority  of  the  inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed,  but  the  case  shall  be  reported  to  this  court 
by  the  clerk,  and  the  court  will  thereupon  remand  it  back  to  the  inferior 
court,  in  order  that  a  translation  may  be  there  supplied  and  inserted  in 
the  record. 

See  ante,   §   1995  of  Code.  1966 
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16. 

DOCKETING  CASES. 

1.  It  stall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or  before 
the  return  day,  whether  in  vacation  or  in  term  time,  and  at  the  time  of 
filing  the  record  the  plaintiff  in  error  or  appellant  shall  deposit  with  the 
clerk  the  sum  of  thirty-five  dollars  as  security  for  costs,  except  in  cases 
in  which  the  proper  showing  is  made  and  an  order  of  this  court  is  entered 
thereon  allowing  the  cause  to  proceed  in  forma  pauperis.  But  for  good 
cause  shown,  the  justice  or  judge  who  signed  the  citation,  or  any  judge 
of  this  court,  may  enlarge  the  time  by  or  before  its  expiration,  the  order 
of  enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff 
in  error  or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in 
error  or  appellee  may  have  the  cause  docketed  and  dismissed,  upon  pro- 
ducing a  certificate,  whether  in  term  time  or  vacation,  from  the  clerk 
of  the  court  wherein  the  said  judgment  or  decree  was  rendered,  stating 
the  case  and  certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant 
be  entitled  to  docket  the  case  and  file  the  record  after  the  same  shall 
have  been  docketed  and  dismissed  under  this  rule,  unless  by  order  of  the 
court. 

See  ante,  §  1974  of  Code. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and  if 
the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this 
court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter,  the  case  shall  stand  for  argument  at  the 
term. 

See  ante,  §  1976  of  Code. 

3.  Upon  the  filing  of  the  transcript  of  »  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing 
the  case  shall  be  entered. 

See  ante,  §  2055  of  Code. 

17. 

DOCKET. 
The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending  in 
the  court  in  their  proper  chronological  order,  and  such  docket  shall  be 
called  at  every  calendar  session,  as  provided  in  Rules  3  and  37.  And  if 
a  case  is  called  for  hearing  at  two  calendar  sessions  successively,  and  upon 
the  call  at  the  second  session  neither  party  is  prepared  to  argue  it,  it  will 
be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant,  unless  suffi- 
cient cause  is  shown  for  further  postponement. 

See  ante,  §  2055  of  Code. 

18. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 

MV  case   unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 
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on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party, 
be  verified  by  affidavit.  And  all  motions  for  such  certiorari  must  be  made 
at  the  first  session  of  the  entry  of  the  case,  otherwise  the  same  will  not 
be  granted,  unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 
See  ante,  §  1S97  of  Code. 

19. 
DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty  of 
the  deceased  party,  according  to  the  nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall 
be  heard  and  determined  as  in  other  cases,  and  if  such  representatives 
shall  not  voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that, 
unless  such  representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dismissed;  and  if  the  party  so  moving  shall 
be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record  and  on  hear- 
ing have  the  judgment  or  decree  reversed  if  it  be  erroneous:  Provided, 
however,  that  a  copy  of  every  such  order  shall  be  personally  served  on 
said  representative  at  least  thirty  days  before  the  expiration  of  such 
sixty  days. 

See  ante,   §   1899  of  Code. 

2.  When  the  death  of  a  party  is  suggested  and  the  representatives  of  the 
deceased  do  not  appear  within  ten  days  after  the  expiration  of  sixty  days, 
and  no  measures  are  taken  by  the  opposite  party  within  that  time  to 
compel  their  appearance,  the  case  shall  abate. 

See  ante,  §  1900  of  Code. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
court  from  any  final  judgment  or  decree  rendered  in  the  circuit  or  district 
court,  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal  the  other 
party  to  the  suit  shall  be  dead  and  have  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  such  final  judgment  or  decree, 
so  that  the  suit  can  not  be  revived  in  that  court,  but  shall  have  a  proper 
representative  in  some  state  or  territory  of  the  United  States,  or  in  the 
District  of  Columbia,  the  party  desiring  such  writ  of  error  or  appeal  may 
procure  the  same,  and  may  have  proceedings  on  such  judgment  or  decree 
superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in 
other  caseB,  and  shall  thereupon  proceed  with  such  writ  of  error  or  appeal 
as  in  other  cases.  And  within  thirty  days  after  the  filing  of  the  record 
in  this  court  the  plainitff  in  error  or  appellant  shall  make  a  suggestion 
to  the  court,  supported  by  affidavit,  that  the  said  party  was  dead  when  the 
writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper  repre- 
sentative within  the  jurisdiction  of  the  court  which  rendered  such  judg- 
ment or  decree,  so  that  the  suit  could  not  be  revived  in  that  court,  and  that 
said  party  had  a  proper  representative  in  some  state  or  territory  of  the 
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United  States,  or  in  the  District  of  Columbia,  and  stating  therein  the  name 
and  character  of  such  representative  and  the  state  or  territory  or  district 
in  which  such  representative  resides;  and  upon  such  suggestion  he  may 
on  motion  obtain  an  order  that,  unless  such  representative  shall  make 
himself  a  party  within  ninety  days,  the  plaintiff  in  error  or  appellant 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment  or 
decree  reversed  if  the  same  be  erroneous:  Provided,  however,  that  a  proper 
citation  reciting  the  substance  of  such  order  shall  be  served  upon  such 
representative,  either  personally  or  by  being  left  at  his  residence  at  least 
thirty  days  before  the  expiration  of  such  ninety  days:  Provided  also, 
that  in  every  such  case,  if  the  representative  of  the  deceased  party  does 
not  appear  within  ten  days  after  the  expiration  of  such  ninety  days,  and 
the  measures  above  provided  to  compel  the  appearance  of  such  represent- 
ative have  not  been  taken  within  the  time,  as  above  required,  by  the  op- 
posite party,  the  case  shall  abate:  And  provided  also,  that  the  said  rep- 
resentative may  at  any  time  before  or  after  said  suggestion  come  in  and 
be  made  a  party  to  the  suit,  and  thereupon  the  case  shall  proceed  and  be 
heard  and  determined  as  in  other  cases. 
See  ante,  §  1901  of  Code. 

20. 

DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their  attorneys 
of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing  directing 
the  ease  to  be  disimissed,  and  specifying  the  terms  on  which  it  is  to  be 
dismissed  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be 
due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed, 
and  to  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed; 
but  no  mandate  or  other  process  shall  issue  without  an  order  of  the 
court. 

See  ante,  §  2110  of  Code. 

at. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  con- 
tain a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion 
and  no  more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall 
be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party,  or 
the  counsel  or  attorney  of  such  party. 

See  ante,  §  2064  of  Code. 

22. 

PARTIES  NOT  READY. 

1  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plain- 
tiff in  error  or  appellant,  when  tjie  case  is  called  for  trial,  the  defendant 
may  have  the  plaintiff  called  and  the  writ  of  error  or  appeal  diszmssed. 

See  ante,  §  2116  of  Code. 
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2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial, 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff 
and  to  give  judgment  according  to  the  right  of  the  case. 

See  ante,  §  2112  of  Code. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket  and  there 
is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost 
of  the  plaintiff. 

See  ante,  §  2114  of  Code. 

4.  All  causes  shall  stand  for  hearing  when  the  time  allowed  for  printing 
the  record  and  the  briefs  of  both  parties  shall  have  expired:  Provided,  how- 
ever, that  causes  may  be  heard  when  the  records  and  briefs  therein  are 
printed,  though  the  time  allowed  for  printing  records  and  briefs  may  not 
have  expired. 

23. 
PRINTING  RECORDS. 

1.  The  clerk  shall  supervise  the  printing  of  all  records,  and  upon  the 
docketing  of  a  case  shall  forthwith  cause  an  estimate  to  be  made  of  the 
cost  of  printing  the  record,  and  his  fee  for  preparing  it  for  the  printer  and 
for  supervising  the  printing  thereof,  and  shall  at  once  notify  the  attorney 
for  the  plaintiff  in  error  or  appellant  of  the  amount  of  such  estimate,  which 
shall  be  paid  to  the  clerk  within  ten  days  after  such  notice.  If  not  so 
paid,  the  writ  of  error  or  appeal  may  be  dismissed  upon  the  motion  of  the 
opposite  party,  or  by  the  court  of  its  own  motion. 

See  ante,  §  1980  of  Code. 

2.  After  the  payment  to  him  of  such  estimate  the  clerk  shall  cause  at 
least  twenty-five  (25)  copies  of  the  record  to  be  printed  forthwith,  shall  file 
the  same,  and  shall  furnish  to  each  of  the  respective  parties  three  (3) 
copies  thereof  and  take  a  receipt  therefor. 

See  ante,  §  1994  of  Code. 

3.  Parties  may  agree  by  written  stipulation,  filed  with  or  prior  to  the 
filing  of  the  record,  that  parts  only  of  the  record  shall  be  printed,  and  the 
case  may  be  heard  on  the  parts  so  printed;  but  the  court  may  direct  the 
printing  of  other  parts  of  the  record.  The  plaintiff  in  error  or  appellant 
may,  within  ten  days  after  the  case  shall  be  docketed  in  this  court,  file 
with  the  clerk  a  statement  of  the  parts  of  the  record  which  he  thinks  nec- 
essary for  the  consideration  thereof,  and  forthwith  serve  on  the  adverse 
party  a  copy  of  such  statement.  The  adverse  party,  within  fifteen  days 
after  service  of  such  statement,  may  designate  in  writing,  filed  with  the 
clerk,  additional  parts  of  the  record  which  he  thinks  material,  and  if  he 
shall  not  do  so,  he  shall  be  held  to  have  consented  to  the  hearing  of  the 
parts  designated  by  the  plaintiff  in  error  or  appellant.  If  parts  of  the  rec- 
ord shall  be  so  designated  by  one  or  both  parties,  the  clerk  shall  print  those 
parts  only,  and  the  court  will  consider  nothing  but  those  parts  of  the  record. 
If  at  the  hearing  it  shall  appear  that  any  material  part  of  the  record  has 
not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed  or  such  other 
order  made  as  the  circumstances  may  appear  to  the  court  to  require.  If 
the  defendant  in  error  or  appellee  shall  have  caused  unnecessary  parts 
of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made  which 
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the  court  shall  think  proper.     If  good  cause  be  shown,  the  time   within 
which  the  statement  of  the  parts  of  the  record  is  to  be  filed  with  the  clerk 
by  either  party,  as  above  limited,  may  be  enlarged  by  the  court  in  session, 
or  by  either  circuit  judge,  if  eligible  to  sit  in  the  cause. 
See  ante,  §  1994  of  Code. 

4.  If  the  cost  of  printing  and  supervision  shall  be  less  than  the  amount 
estimated  and  paid,  the  clerk  shall  refund  the  difference  to  the  party  paying 
the  same.  If  the  cost  is  greater  than  the  estimate,  the  amount  of  such 
excess  shall  be  paid  to  the  clerk  before  he  shall  file  the  printed  record  or 
deliver  any  copies  thereof. 

See  ante,  §  1994  of  Code. 

5.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the  amount 
paid  for  printing  and  supervision  shall  be  taxed  against  the  party  against 
whom  the  costs  are  given,  and  shaM  be  inserted  in  the  mandate  or  other 
proper  process. 

See  ante,  §  1853  of  Code. 

6.  In  any  ease  where  the  record  shall  have  been  printed  in  the  court 
below  either  circuit  judge  may,  on  the  written  application  of  the  plaintiff 
in  error  or  appellant,  order  that  such  printed  record  be  used  in  this  court. 
In  such  case  the  judge  shall  require,  as  a  condition  of  making  the  order,  a, 
certificate  of  the  clerk  of  this  court  that  the  record  is  in  accordance  with 
the  printing  rules  and  is  properly  indexed,  in  which  case  the  supervision 
fee  provided  in  table  of  costs,  Rule  31,  shall  be  charged  and  collected  by  the 
clerk. 

See  ante,  §  1994  of  Code. 

7.  The  clerk  of  this  court  shall  receive  proposals  for  printing,  which 
shall  be  submitted  to  the  senior  circuit  judge,  who  may  in  his  discretion 
award  such  printing  to  the  lowest  and  best  bidder,  and  all  such  printing 
shall  be  done  by  the  person  to  whom  the  same  is  so  awarded.  And  when 
a  case  shall  be  heard  upon  a  record  printed  in  the  court  below  the  cost 
for  printing  shall  be  taxed  on  the  basis  of  such  bid  for  printing,  except 
when  the  parties  otherwise  agree. 

See  ante,  §  1994  of  Code. 

24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  shall  file  with  the  clerk  of  this 
court,  within  twenty-five  days  after  the  filing  of  the  printed  copies  of  the 
record,  as  required  in  Rule  23  as  amended,  twenty  copies  of  a  printed  brief, 
one  of  which  shall,  on  application,  be  furnished  to  each  of  the  counsel 
engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated, 

(1.)  A  concise  abstract  or  statement  of  the  case,  presenting  succintly 
the  questions  involved  in  the  manner  in  which  they  are  raised; 

(2.)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record, 
and  the  authorities  relied  upon  in  support  of  each  point.    When  a  statute 
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of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the  de- 
cision of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appelle  shall  file  with  the 
clerk  twenty  printed  copies  of  his  brief  within  forty  days  after  the  filing 
of  the  printed  record,  as  required  by  Rule  23.  His  brief  shall  be  of  a 
like  character  with  that  required  of  the  plaintiff  in  error  or  appellant,  except 
that  no  statement  of  the  case  shall  be  required,  unless  that  presented  by 
the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is 
in  default,  the  case  may  be  dismissed  on  motion;  and  when  a  defendant 
in  error  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on  consent 
of  his  adversary  and  by  request  of  the  court. 

5.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party; 
but  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will  be  entitled 
to  be  heard  by  two  counsel. 

See  ante,  §  2071  of  Code. 

25. 
ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross 
appeals  they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in  the 
court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a 
case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no  more, 
without  special  leave  of  the  court,  granted  before  the  argument  begins. 
The  time  thus  allowed  may  be  apportioned  between  the  counsel  on  the  same 
side  at  their  discretion:  Provided,  always,  that  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing  arguments. 

See  ante,  §  2080  of  Code. 

26. 
FORM  OF  PRINTED  RECORDS,  ARGUMENTS   AND  BRIEFS. 

1.  All  records  shall  be  of  a  uniform  size,  printed  in  small  pica  type, 
24  pica  ems  to  »  line,  48  lines  to  a  page,  solid,  with  an  index  and  a  suit- 
able cover,  containing  the  title  of  the  court  and  cause,  the  court  from 
which  the  case  is  brought  to  this  court  and  the  number  of  the  case;  size  of 
pages  to  be  9%x6i4  inches,  except  that  in  patent  cases  the  size  of  the 
pages  shall  be  10%x7%  inches;  that  is  to  say,  large  enough  to  bind  in 
copies  of  patent  office  drawings  and  specifications  without  folding. 

2.  All  arguments  and  briefs  of  attorneys  shall  be  printed  and  conform 
as  near  as  practicable  to  the  size  of  the  printed  record. 

See  ante,  §  1985  of  Code. 

27. 
COPIES  OF  RECORDS  AND  BRIEFS. 
The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  consideration,  and  of 
all  printed  motions,  briefs  and  arguments  filed  therein. 
See  ante,  §  1993  of  Code.  1972 
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28. 

OPINIONS  OF  1'HE  COURT. 

1.  All  opinions  delivered  by  the  court  shall  immediately  upon  the  de- 
livery thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  opinions  of  the  court  shall  be  printed  under  the  supervision  of  the 
clerk  by  the  printer  to  whom  the  court  printing  has  been  awarded,  in  ac- 
cordance with  paragraph  7,  Rule  23. 

3.  Opinions  printed  under  the  supervision  of  the  clerk  need  not  be  copied 
into  a  book  of  records;  but  at  the  end  of  each  term  the  clerk  shall 
cause  such  printed  opinions  to  be  bouna  in  a  substantial  manner  into  one 
or  more  volumes,  and  when  so  bound  they  shall  be  deemed  to  have  been  re- 
corded within  the  meaning  of  this  rule. 

4.  The  cost  of  printing  the  opinions  shall  be  defrayed  out  of  the  amount 
received  for  the  same,  and  any  deficit  shall  be  paid  out  of  such  fees  col- 
lected by  the  clerk  as  are  not  properly  taxable  as  costs  in  any  case  pending 
in  the  court. 

See  ante,  §  2108  of  Code. 

29. 

REHEARING  S. 
A  petition  for  rehearing  after  judgment  can  be  presented  only  within 
thirty  days  after  the  day  when  the  printed  opinion  of  the  court  is  returned 
by  the  printer  to  the  clerk,  and  can  be  obtained  by  counsel  for  the  parties 
(which  date  the  clerk  shall  note  upon  the  appearance  docket),  unless  by 
special  leave  granted  during  such  thirty  days,  and  must  be  printed,  and 
briefly  and  distinctly  state  its  grounds,  and  be  supported  by  certificate  of 
counsel,  and  will  not  be  granted,  or  permitted  to  be  argued,  unless  a.  judge 
who  concurred  in  the  judgment  desires  it  and  a  majority  of  the  court  so 
determines. 

See  ante,  §  2130  of  Code. 

30. 
INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court,  and  the  judg- 
ment of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated  and 
levied  from  the  date  of  the  judgment  below  until  the  same  is  paid,  at  the 
same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the  State 
where  such  judgment  was  rendered. 

See  ante,  §  2124  of  Code. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent  in  addition 
to  interest  shall  be  awarded  upon  the  amount  of  the  judgment. 

See  ante,  §  2125  of  Code. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money  in 
cases  in  equity,  unless  otherwise  ordered  by  this  court. 

See  ante,  §  2126  of  Code. 

4.  In  cases  in  admiralty  damages  and  interest  may  be  allowed,  if  special- 
ly directed  by  the  court. 

See  ante,  §  2127  of  Code.  1973 
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31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by  the  parties. 

See  ante,  §  1843  of  Code. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee  unless  otherwise 
ordered  by  the  court. 

See  ante,  §  1849  of  Code. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court  costs  shall 
be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise  ordered 
by  the  court.  The  cost  of  the  transcript  of  the  record  from  the  court  below 
shall  be  taxable  in  that  court  as  costs  in  the  case. 

See  ante,  §  1848  of  Code. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the  United 
States  are  a  party;  but  in  such  cases  no  costs  shall  be  allowed  in  this  court 
for  or  against  the  United  States. 

See  ante,   §§  1846,  1848  of  Code 

5.  When  costs  are  allowed  in  this  court  it  shall  be  the  duty  of ,  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

See  ante,  §  1852  of  Code. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme  Court. 

See  ante,  §  1983  of  Code. 

Table  of  Costs. 
Order  Promulgated  by  the  Supreme  Court  of  the  United  States  February 

28,  1898. 
Ordered,  in  pursuance  of  the  Act  of  Congress  of  February  19,  1897  (29 
Stat.  536,  c.  263),  that  the  following  table  of  fees  and  costs  in  the  Circuit 
Courts  of  Appeals  be,  and  the  same  is  hereby,  established,  to  take  effect 
on  the  first  day  of  March,  A.  D.  1898,  and  no  other  fees  and  costs  than  those 
therein  named  shall  thereafter  be  charged: 

Docketing  a  case  and  filing  the  record  ,. $  5  00 

Entering  an  appearance 25 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a  continuance  25 

Filing  a  motion,  order  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other  paper, 

for  each  one  hundred  words   20 

Entering  a  judgment  or  decree  1  00 

Every  search  of  the  records  of  the  court  and  certifying  the  same 1  00 
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Affixing  a  certificate  and  a  seal  to  any  paper  1  00 

Receiving,  keeping  and  paying  money  in  pursuance  of  any  statute  or 

order  of  court,  one  per  cent  on  the  amount  so  received,  kept  and 

paid. 

Preparing  the  record  for  the  printer,  indexing  the  same,  supervising 

the  printing  and  distributing  the  copies  for  each  printed  page 

of  the  record  and  index 25 

Making  a  manuscript  copy  of  the  record,  when  required  by  the  rules, 
for  each  one  hundred  words  (but  nothing  in  addition  for  super- 
vising the  printing)    20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate,  or 

other    process     '5  00 

Filing  briefs,  for  each  party  appearing 5  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each  printed 

page  (but  not  to  exceed  five  dollars  in  the  whole  for  any  copy)     1  00 

Attorney's   docket  fee    20  00 

See  ante,  §  710  of  Code. 

32. 
MANDATE. 
In  all  cases  finally  determined  in  this  court  a  mandate  or  other  proper 
process  in  the  nature  of  a  procedendo  shall  be  issued,  on  the  order  of  this 
court,  to  the  court  below,  for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  appertain. 

Such  mandate  shall  not  issue  until  time  has  elapsed  for  filing  a  petition 
to  rehear,  as  defined  by  Rule  29;  and  no  mandate  or  other  process  of 
procedendo  shall  issue  when  a  petition  to  rehear  is  pending,  unless  spe- 
cially ordered. 

Every  mandate  shall  be  accompanied  by  a  copy  of  the  opinion  filed  in 
the  cause  in  which  it  is  issued,  and  the  charge  for  the  same  shall  be  taxed 
in  the  costs  of  the  case. 
See  ante,  §  2133  of  Code. 

33. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
clining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner  shall 
not  be  disturbed. 

See  ante,  §  1686  of  Code. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  enlarged 
upon  recognizance,  as  hereinafter  provided. 

See  ante,  §  1687  of  Code. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
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for  appearance  to  answer  the  judgment  of  the  appellate  court,  except  where, 
for  special  reasons,  sureties  ought  not  to  be  required. 
See  ante,  §  1688  of  Code. 

34. 
MODELS,  DIAGRAMS  AND   EXHIBITS  OF  MATERIALS. 

1.  Models,  diagrams  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court  on  writ 
of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this 
court  at  least  ten  days  before  the  case  is  heard  or  submitted. 

See  ante,  §  2037  of  Code. 

2.  All  models,  diagrams  and  exhibits  of  material  placed  in  the  custody  of 
the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case  must 
be  taken  away  by  the  parties  within  one  month  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the 
counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule, 
and  if  the  articles  are  not  removed  within  a  reasonable  time  after  the 
notice  is  given,  he  shall  destroy  them,  or  make  such  other  disposition  of 
them  as  to  him  may  seem  best. 

See  ante,  §  2039  of  Code. 

35. 

TESTIMONY  IN  ADMIRALTY  CASES  AFTER  APPEAL. 

In  admiralty  appeals  no  testimony  shall  be  taken  except  under  a  com- 
mission issued  from  this  court  to  »  clerk  of  »  United  States  court  or  a 
United  States  commissioner  by  direction  of  the  court,  the  circuit  justice, 
or  either  circuit  judge  qualified  to  sit  on  appeal  in  said  case,  after  cause 
shown  to  such  court,  justice  or  judge  that  such  evidence  is  material  and 
necessary  and  could  not  by  due  diligence  have  been  produced  at  the 
original  hearing.  Such  testimony  shall  be  taken  only  upon  interrogatories 
settled  by  such  court,  justice  or  judge,  upon  at  least  ten  days'  previous 
notice  to  the  opposing  party  or  his  attorney  (accompanied  with  a  copy  of 
the  proposed  interrogatories)  and  upon  cross  interrogatories  to  be  settled  at 
the  same  time  after  five  days'  previous  notice  of  the  same,  with  copy  there- 
of to  be  served  upon  counsel  offering  testimony. 

See  ante,  §  2090  of  Code. 

36. 

DISPOSITION  OF  FEES  NOT  COSTS  IN  CASES. 
All  fees  collected  by  the  clerk  which  are  not  properly  taxable  as  costs 
in  any  case  pending  in  the  court,  and  which  are  not  by  law  required  to  be 
deposited  by  him  in  the  treasury  of  the  United  States,  after  the  payment 
of  any  deficit  arising  from  the  printing  of  opinions,  shall  constitute  a 
fund  to  be  expended  in  the  purchase  of  law  books  for  the  library  of  the 
court  by  the  clerk,  under  the  direction  of  the  court.  And  it  shall  be  the 
duty  of  the  clerk  to  render  to  the  court,  for  its  examination  and  approval, 
a  quarterly  account  of  such  fees  received  and  disbursed  by  him. 

37. 

APPEAL  OR  WRIT  OF  ERROR  MAY  BE  ALLOWED. 
1.  An  appeal  or  writ  of  error  from  a  circuit  court  or  a  district  court 
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to  this  court  in  the  cases  provided  for  in  Sections  6  and  7  of  the  act  en- 
titled "An  Act  to  establish  Circuit  Courts  of  appeals  and  to  define  and  reg- 
ulate in  certain  cases  the  jurisdiction  of  the  courts  of  the  United  States  and 
for  other  purposes,"  approved  March  3,  1891,  and  acts  to  amend  said 
act,  approved  February  18,  1895,  and  January  20,  1897,  may  be  allowed  in 
term  time  or  vacation  by  the  circuit  justice,  or  by  either  circuit  judge 
within  the  circuit,  or  by  any  district  judge  within  his  district,  and  the 
proper  security  be  taken  and  the  citation  be  signed  by  him,  and  he  may  also 
grant  a  supersedeas  and  stay  of  execution  or  of  proceedings,  pending  such 
writ  of  error  or  appeal. 

See  ante,  §  1924  of  Code. 

2.  Where  such  writ  of  error  to  this  court  is  allowed  in  the  case  of  a 
conviction  of  an  infamous  crime,  or  in  any  other  criminal  ease  in  which 
it  will  lie,  the  circuit  court  or  district  court,  or  any  justice  or  judge 
thereof,  shall  have  power,  after  the  citation  is  served,  to  admit  the  accused 
to  bail  in  such  amount  as  may  be  fixed. 

See  ante,  §  1548  of  Code. 

(The  above  was  formerly  Rule  38.  On  December  2,  1902,  Rule  37  was  or- 
dered stricken  out,  and  Rule  38  thereafter  numbered  37.) 
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INDEX  TO  KULES  IN  SIXTH  CIRCUIT. 
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Rule 

receive  proposals  for  printing   23 
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supervise  printing  records    23 
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United  States  Circuit  Court  of  Appeals 


SEVENTH  CIRCUIT. 

1. 

NAME. 
The  title  of  the  court  shall  be  "United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit." 

3. 

SEAL. 

The  seal  shall  contain  the  words  "United  States"  on  Uhe  upper  part  of  the- 
outer  edge,  and  the  words  "Circuit  Court  of  Appeals,''  on  the  lower  part 
of  the  outer  edge,  running  from  left  to  right,  and  the  words  "Seventh. 
Circuit"  in  two  lines,  in  the  center  with  a  dash  beneath. 

See  ante,  §  71  of  Code. 

3. 
TERMS. 

A  term  of  this  court  shall  be  held  annually  at  the  City  of  Chicago  oi* 
the  first  Tuesday  in  October,  and  continue  until  the  first  Tuesday  in  Octo- 
ber of  the  succeeding  year.  Every  term  shall  be  adjourned  to  such  time 
and  places  as  the  court  may  from  time  to  time  designate.  Unless  other- 
wise specially  ordered,  the  Court  will  hold  at  Chicago  three  sessions  for 
the  hearing  of  causes  during  each  term,  beginning  on  the  first  Tuesdays 
in  October  and  January,  respectively,  and  the  second  Tuesday  in  April. 
[As  amended  January  9,  1903.] 

See  ante,  §  309  of  Code. 

4. 

QUORUM. 
1.  If,  at  any  term  or  session,  a  quorum  does  not  attend  on  any  day  ap- 
pointed for  holding  it,  any  judge  who  does  attend  may-  adjourn  the  court 
from  time  to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn 
the  court  from  day  to  day.  If,  during  a  term  or  session,  after  a  quorum 
has  assembled,  less  than  that  number  attend  on  any  day,  any  judge  at- 
tending may  adjourn  the  court  from  day  to  day  until  there  is  a  quorum  or 
may  adjourn  without  a  day. 
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2.  Any  judge  attending  when  less  than  a  quorum  is  present  may  make 
all  necessary  orders  touching  any  suit,  proceeding,  or  process  depending 
in  or  returned  to  the  court  preparatory  to  hearing,  trial  or  decision  there- 
of. 

See  ante,  §  307  of  Code. 

5. 

CLERK. 

1.  The  clerk's  office  shall  be  kept  at  Chicago. 

2.  The  clerk  shall  not  practice  either  as  attorney  or  counsellor,  in  this 
court  or  in  any  other  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath 
in  the  form  prescribed  by  §  794  of  the  Revised  Statutes,  [ante,  §  570  of 
Code]  and  shall  give  bond  in  a  sum  to  be  fixed  and  with  sureties  to  be 
approved  by  the  court,  faithfully  t»  discharge  the  duties  of  his  office  and 
seasonably  to  record  the  decrees,  judgments  and  determinations  of  the 
court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the  court, 
and  the  bond  shall  be  deposited  for  safe  keeping  as  the  court  shall  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the 
court  room  or  from  the  office  without  an  order  from  the  court. 

5.  All  fees  collected  by  the  clerk  which  are  not  properly  taxable  as 
costs  in  any  case  and  which  are  not  by  law  required  to  be  by  him  deposited 
in  the  Treasury  of  the  United  States,  shall  constitute  a  fund  to  be  ex- 
pended by  the  clerk  under  the  direction  of  the  court  in  the  purchase  of 
law  books  for  the  library  of  the  court. 

6.  The  clerk  shall  keep  an  accurate  and  itemized  account  of  all  moneys 
received  by  him  officially,  including  costs  and  fees  in  cases  in  the  court 
and  fees  and  moneys  collected  on  any  account  whatever,  and  shall  de- 
posit the  same  as  received  daily  to  his  credit  as  clerk  and  separately  from 
all  individual  accounts  in  a  national  bank  designated  by  the  senior  judge; 
and  at  the  end  of  each  month  and  whenever  required  by  the  court  or  sen- 
ior judge  shall  submit  to  the  senior  judge  a  detailed  report  showing  by 
items  all  moneys  received  and  all  paid  out  during  the  month  and  the  to- 
tal balances  on  hand  from  each  and  all  sources  of  receipt.  Each  report 
shall  be  accompanied  by  a  statement  over  the  signature  of  the  cashier  or 
other  officer  of  the  bank  in  which  the  deposit  is  kept  of  the  amount  in  the 
bank  to  the  credit  of  the  clerk  at  the  close  of  the  last  day  included  in  the 
report. 

See  ante,  §  563  of  Code. 

6. 

MARSHAL  CRIER  AND  OTHER  OFFICERS. 

1  The  crier  and  bailiffs  of  the  court,  before  entering  upon  their  duties, 
shall  take  an  oath  in  the  form  prescribed  by  §  782  of  the  Revised  Statutes. 

See  ante,  §  625  of  Code. 

2  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of 
the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may 
from  time  to  time  order. 
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ATTORNEYS  AND  COUNSELLORS. 
All  attorneys  and  counsellors,  admitted  to  practice  in  the  Supreme 
Court  of  the  United  States  or  in  any  Circuit  Court  of  United  States,  or 
in  the  Supreme  Court  of  a  State  in  this  circuit,  may  become  attorneys  and 
counsellors  in  this  court  on  taking  an  oath  or  affirmation  in  the  form  pre- 
scribed by  rule  2  of  the  Supreme  Court  of  the  United  States,  and  on  sub- 
scribing the  roll. 

See  ante,  §  691  of  Code, 

8. 
PRACTICE. 
The  practice,  so  far  as  may  bo,  shall  be  the  same  as  in  the  Supreme 
Court  of  the  United  States. 
See  ante,  §  1887  of  Code. 

9. 
PROCESS. 
All  process  of  this  court  shall  be  in  the  name  of  the  President  of  fche 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court. 
See  ante,  §  839  of  Code. 

10. 
BILL  OF   EXCEPTIONS   AND  TRANSCRIPT. 

1.  The  judges  of  the  circuit  and  district  courts  shall  not  allow  any 
bill  of  exceptions  which  shall  contain  the  charge  of  the  court  at  large  to 
the  jury  in  trials  at  common  law,  and  upon  any  general  exception  to  the 
whole  of  said  charge.  But  the  party  excepting  shall  be  required  to  state 
distinctly  the  several  matters  of  law  in  the  charge  to  which  he  excepts, 
and  those  matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill 
of  exceptions  and  allowed  by  the  court. 

See  ante,  §  1933  of  Code. 

2.  A  bill  of  exceptions  shall  contain  of  the  evidence  only  such  a  state- 
ment as  is  necessary  for  the  presentation  and  decision  of  questions  saved 
for  review,  and  unless  there  be  saved  a  question  which  requires  the  con- 
sideration of  all  the  evidence,  a  bill  of  exceptions  containing  all  the  evi- 
dence shall  not  be  allowed. 

See  ante,  §  1932[bb]. 

3.  No  document  shall  be  copied  more  than  once  in  a  bill  of  exceptions 
or  in  a  transcript  of  the  record  of  the  case,  but  instead  there  shall  be  in- 
serted a  reference  to  the  one  copy  set  out.  A  motion  for  a  new  trial  and 
orders  and  entries  relating  thereto  shall  not  be  set  out  in  the  transcript 
Unless  required  by  written  praecipe,  of  which  a  copy  shall  also  be  set  out. 

See  ante,  §  1956  [b]. 

4.  The  cost  of  unnecessary  matter  in  the  bill  of  exceptions  or  transcript 
or  in  the  printed  record  shall  not  be  recovered  of  the  appellee  or  defend- 
ant in  error,  and  in  its  discretion  the  court  will  in  case  of  dispute  appoint 
a  referee  to  determine  and  report  what  was  necessary  therein,  and  will 
tax  the  cost  of  the  reference  as  shall  seem  just. 
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11. 

ASSIGNMENTS  OP  ERRORS. 

The  plaintiff  in  error,  or  appellant,  shall  file  with  the  clerk  of  the  court 
Hlow,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors  which  shall  specify  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until 
such  assignment  of  errors  shall  have  been  filed.  When  the  error  alleged 
is  to  the  admission  or  to  the  rejection  of  evidence,  the  specification  of  the 
error  shall  quote  the  full  substance  of  the  evidence  admitted  or  rejected. 
When  the  evidence  rejected  is  oral  testimony  a  written  statement  of  the 
substance  of  what  the  witness  was  expected  to  testify  shall  be  filed  and 
brought  to  the  attention  of  the  court  before  the  retirement  of  the  jury. 
When  the  error  alleged  is  to  the  charge  of  the  court,  each  specification  of 
error  shall  set  out  the  part  referred  to  todidem  verbis,  whether  it  be  in- 
structions given  or  in  instructions  refused,  and  shall  state  distinctly  the 
grounds  of  objection  to  an  instruction  given.  Such  assignment  or  errors 
shall  form  part  of  the  transcript  of  the  record  and  be  printed  with  it. 
When  this  is  not  done  counsel  will  not  be  heard,  except  at  the  request 
of  the  court,  and  errors  not  assigned  according  to  this  rule  will  be  disre- 
garded, but  the  court  at  its  option  may  notice  a  plain  error  not  assigned. 
(See  Rule  24,  post). 

See  ante,  §  1931  of  Code. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 
In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court,  no 
objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  deposi- 
tion, deed,  grant  or  exhibit  or  translation  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below  and  entered  of 
record;  but  the  same  shall  be  otherwise  deemed  to  have  been  admitted  by 
consent. 

See  ante,  §  2085  of  Code. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 
1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant  will 
prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and  costs 
if  he  fail  to  make  his  plea  good.  Suoh  indemnity,  where  the  judgment  or 
decree  is  for  the  recovery  of  money  not  otherwise  secured,  must  be  for 
the  whole  amount  of  the  judgment  or  decree,  including  just  damages 
for  delay  and  interest  and  costs  on  the  appeal;  but  in  all  suits  where 
the  property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions 
and  replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the 
custody  of  the  marshal  under  admiralty  process,  or  where  the  proceeds 
thereof  or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court 
indemnity  in  all  such  cases  will  be  required  only  in  an  amount  suffic.ent 
to  secure  the  sum  recovered  for  the  use  and  detention  of  the  property,  and 
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the  costs  of  the  suit  and  damages  for  delay  and  interest  and  costs  on  the 
appeal. 

See  ante,  §  2015  of  Code. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or  con- 
tinuing an  injunction  in  a  circuit  or  district  court,  the  appellant  shall,  at 
the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such  cir- 
cuit or  district  court  a  bond  to  the  opposite  party  in  such  sum  as  such 
court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 
See  ante,  §  2021  of  Code. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court,  to  which  any  writ  of  error  may  be  directed, 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the 
record,  bill  of  exceptions,  assignments  of  errors,  and  all  proceedings  in  the 
case  necessary  to  the  hearing  in  this  court,  under  his  hand  and  the  seal 
of  the  court.  The  clerk  may  require  of  the  appellant  or  plaintiff  in  error 
a  written  praecipe  stating  in  detail  what  the  transcript  shall  contain  and 
when  a  praecipe  is  filed  shall  insert  a  copy  thereof  in  the  transcript. 

See  ante,  §  1953  of  Code. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit  with  the  record 
a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

See  ante,  §  1969  of  Code. 

3.  No  case  will  be  heard  until  »  complete  record  shall  have  been  filed, 
containing  in  itself,  and  not  by  reference,  all  papers,  exhibits,  depositions, 
and  other  proceedings  necessary  to  the  hearing  in  this  court. 

See  ante,  §  2035  of  Code. 

4.  Whenever  it  shall  be  necessary  or  proper  in  the  opinion  of  the  pre- 
siding judge  in  any  circuit  or  district  court,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court  upon  writ  of  error  or  appeals,  such 
presiding  judge  may  make  such  rule  or  order  for  the  safelkeeping,  trans- 
porting and  return  of  such  original  papers  as  to  him  may  seem  proper,  and 
this  court  will  receive  and  consider  such  original  papers  in  connecting  with 
the  transcript  of  the  proceeding. 

See  ante,  §  1971  of  Code. 

5.  All  appeals,  writs  of  error  and  citations  must  be  made  returnable  not 
exceeding  thirty  days  from  the  date  on  which  the  appeal  is  allowed,  or 
the  writ  of  error  issued,  whether  the  return  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return  day.  If  a  party  be  non-resident  the 
citation  and  any  other  writ  or  notice  necessary  in  the  prosecution  of  the 
appeal  or  writ  of  error  may  be  served  upon  such  party's  counsel  or  at- 
torney of  record,  who  for  such  purpose  may  not  be  discharged  unless 
another  resident  be  designated  of  record  in  the  case  upon  whom  service 
may  be  made. 

See  ante,  §  1952  of  Code. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
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made  up  as  provided  in  General  Admiralty  Rule  No.  52  [ante,  §  1289]  of 
the  Supreme  Court. 

See  ante,   §  1963  of  Code. 

15. 
TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error 
or  appeal  shall  contain  any  document,  paper,  testimony,  or  other  proceed- 
ing in  a  foreign  language,  and  the  record  does  not  also  contain  a  transla- 
tion of  such  document,  paper,  testimony  or  other  proceeding,  made  under 
the  authority  of  the  inferior  court,  or  admitted  to  be  correct,  the  record 
shall  not  be  printed,  but  the  case  shall  be  reported  to  this  court  by  the 
clerk,  and  the  court  will  thereupon  remand  it  back  to  the  inferior  court, 
in  order  that  a  translation  may  be  there  supplied  and  inserted  in  the 
record.  • 

See  ante,  §  1995  of  Code. 

16. 
DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or 
before  the  return  day,  whether  in  vacation  or  in  term  time.  But  for  good 
cause  shown  the  justice  or  judge  who  signed  the  citation,  or  any  judge 
of  this  court,  may  enlarge  the  time  by  or  before  its  expiration,  the  order 
of  enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff  in 
error  or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in 
error  or  appellee  may  have  the  cause  docketed  and  dismissed  upon  pro- 
ducing a  certificate,  whether  in  term  or  vacation,  from  the  clerk  of  the 
court  wherein  the  judgment  or  decree  was  rendered,  stating  the  case  and 
certifying  that  such  writ  of  error  or  appeal  had  been  duly  sued  out  or 
allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  en- 
titled to  docket  the  case  and  file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless  by  order  of  the  court. 

See  ante,  §  1974  of  Code. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court,  and  if  the 
case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this  court 
by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above  limit- 
ed and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee  at 
any  time  thereafter,  the  case  shall  stand  for  argument  in  due  course. 

See  ante,  §  1976  of  Code. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of 

error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the 

case  shall  be  entered. 

See  ante,  §  1978  of  Code. 

17. 

DOCKET. 
The  clerk  shall  prepare  calendars  of  causes  for  the  regular  terms  of  this 
court,  to  be  held  on  the  first  Tuesday  of  October  in  each  year,  and  for 
each  adjourned  session;    placing  thereon  in  proper  chronological  order  only 
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eases  in  which  the  record  shall  have  been  printed  fully  thirty  days  before 
such  term  or  session  and  those  causes  in  which,  the  record  having  been 
printed,   briefs   upon  both   sides   have   been   filed   seven   days   before   the 
beginning  of  the  term  or  session. 
See  ante,  §  2055  of  Code. 

IS. 
CERTIORARI. 
No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 
any  case,  unless  a  motion  therefor  shall  be'  made  in  writing,  and  the  facts 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party  be 
verified  by  affidavit.    And  any  motion  for  such  certiorari  must  be  made  at 
the  first  term  of  the  entry  of  the  case,  otherwise  the  same  will  not  be 
granted,  unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 
See  ante,  §  1997  of  Code. 

19. 
DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either  party 
shall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the  de- 
ceased party,  according  to  the  nature  of  the  case,  may  voluntarily  come  in, 
and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be 
heard  and  determined  as  other  cases,  and  of  such  representatives  shall 
not  voluntarily  become  parties,  then  the  other  party  may  suggest  the 
death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that  un- 
less such  representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dismissed,  and  if  the  party  so  moving  shall 
be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and,  on  hear- 
ing, have  the  judgment  or  decree  reversed,  if  it  be  erroneous.  Provided, 
however,  that  a  copy  of  every  such  order  shall  be  personally  served  on 
such  representatives  at  least  thirty  days  before  the  expiration  of  such  sixty 
days. 

See  ante,  §  1899  of  Code. 

2.  When  the  death  of  a  party  is  suggested  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  the  expiration  of  such 
sixty  days,  and  no  measure  shall  have  been  taken  by  the  opposite  party 
within  that  time  to  compel  their  appearance,  the  writ  of  error  or  appeal 
shall  abate. 

See  ante,  §  1900  of  Code. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
court  from  any  final  judgment  or  decree  rendered  in  the  circuit  or  district 
court,  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal,  the 
other  party  to  the  suit  shall  be  dead  and  have  no  proper  representative 
within  the  jurisdiction  of  the  court  which  rendered  such  final  judgment  or 
decree,  so  that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a 
proper  representative  in  some  State  or  Territory  in  the  United  States,  or 
in  the  District  of  Columbia,  the  party  desiring  such  writ  of  error  or  appeal 

1988 


JToeedure]  RULES  IN   SEVENTH   CIRCUIT.  App.  I.,   E. 

may  procure  the  same,  and  may  have  proceedings  on  such  judgment  or 
decree  superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law 
in  other  eases,  and  shall,  thereupon,  proceed  with  such  writ  of  error  or  ap- 
peal as  in  other  cases.  And  within  thirty  days  after  the  filing  of  the 
record  in  this  court,  the  plaintiff  in  error  or  appellant  shall  make  a  sug- 
gestion to  the  court  supported  by  affidavit,  that  the  said  party  was  dead 
when  the  writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no 
proper  representative  within  the  jurisdiction  of  the  court  which  rendered 
such  judgment  or  decree  so  that  the  suit  could  not  be  revived  in  that 
court,  and  that  said  party  had  u,  proper  representative  in  some  State  or 
Territory  of  the  United  States,  or  in  the  District  of  Columbia,  and  stat- 
ing therein  the  name  and  character  of  such  representative,  and  the  State 
or  Territory  or  district  in  which  such  representative  resides,  and  upon  such 
suggestion,  he  may  on  motion  obtain  an  order  that  unless  such  representa- 
tive shall  make  himself  a  party  within  ninety  days,  the  plaintiff  in  error 
or  appellant  shall  be  entitled  to  open  the  record,  and,  on  hearing,  have 
the  judgment  or  decree  reversed  if  the  same  be  erroneous: 

Provided,  however,  that  a  proper  citation  reciting  the  substance  of  such 
order  shall  be  served  upon  such  representative,  either  personally  or  by 
being  left  at  his  residence,  at  least  thirty  days  before  the  expiration  of 
such  ninety  days: 

Provided,  also,  that  in  every  such  case,  if  the  representative  of  the  de- 
ceased party  does  not  appear  within  ten  days  after  the  expiration  of 
such  ninety  days,  and  the  measures  above  provided  to  compel  the  appear- 
ance of  such  representative  have  not  been  taken  within  the  time  as  above 
required,  by  the  opposite  party,  the  case  shall  abate;  and  provided,  also, 
that  the  said  representative  may  at  any  time,  before  or  after  said  sug- 
gestion, come  in  and  be  made  a  party  to  the  suit,  and  thereupon  the  case 
shall  proceed  and  be  heard  and  determined  as  other  cases.  (See  §  9,  act 
of  March  3,  1875.     Sup.  Rev.  Stat.  p.  177.) 

See  ante,  §  1901  of  Code. 

20. 

DISMISSING   CASES. 

Whenever  the  parties  to  a  writ  of  error  or  an  appeal  shall,  by  their  at- 
torneys of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing 
directing  the  case  to  be  dismissed,  and  specifying  the  terms  on  which  it 
is  to  be  dismissed,  in  respect  to  costs,  and  shall  pay  to  the  clerk  any  fees 
that  may  be  due  to  him,  the  clerk  shall  enter  the  case  dismissed,  and  shall 
give  to  either  party  requesting  it  a  copy  of  the  agreement  filed,  but  no 
mandate  or  other  process  shall  issue  without  an  order  of  the  court. 

See  ante,  §  2110  of  Code. 

21> 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing  and  shall  contain 
a  brief  statement  of  the  facts  and  the  object  of  the  motion. 

2.  One-half  hour  on  each  side  shall  be  allowed  for  the  argument  of  a 
motion,  and  no  more,  without  special  leave  of  the  court,  granted  before 
the  argument  begins. 
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3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court  shall 
be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party,  or 
the  counsel  or  attorney  of  such  party. 

See  ante,  §  2064  of  Code. 

22. 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plain- 
tiff in  error  or  appellant,  when  the  ease  is  called  for  trial  the  other  party 
may  have  the  writ  of  error  or  appeal  dismissed. 

See  ante,  §  2112  of  Code. 

2.  If  the  appellee  or  defendant  in  error  fails  to  appear  when  the  case 
is  called,  the  court  may  proceed  to  hear  argument  on  the  part  of  the 
plaintiff  in  error  or  appellant  and  to  give  judgment  according  to  the  right 
of  the  case. 

See  ante,  §  2116  of  Code. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there 
is  no  appearance  for  either  party,  and  no  brief  on  file  for  the  appellant  or 
plaintiff  in  error,  the  case  shall  be  dismissed  at  the  cost  of  the  appellant 
or  plaintiff  in  error. 

See  ante,  2114  of  Code. 

23. 

PRINTING  THE  RECORD. 

1.  In  all  cases  the  plaintiff  in  error  or  appellant  on  docketing  a  case  and 
filing  the  record  shall  enter  into  an  undertaking  to  the  clerk  with  surety 
to  be  approved  by  the  clerk  for  the  payment  of  all  costs  which  shall  be 
incurred  in  the  cause,  shall  deposit  with  the  clerk  twenty-five  dollars  to 
be  applied  to  the  payment  of  costs  and  fees,  and  from  time  to  time  when 
necessary  shall,  on  the  demand  of  the  clerk,  make  further  deposits  for  that 
use. 

See  ante,  §  1980  of  Code. 

2.  The  clerk,  upon  the  docketing  of  a  case,  shall  forthwith  cause  an  es- 
timate to  be  made  of  the  cost  of  printing  the  record  and  of  his  fees  for 
preparing  it  for  the  printer  and  for  supervising  the  printing  thereof,  and 
shall  at  once  notify  the  attorney  for  the  plaintiff  in  error,  or  appellant, 
of  the  amount  of  such  estimate,  which  shall  be  paid  to  the  clerk  within 
ten  days  after  such  notice.  If  not  so  paid,  the  writ  of  error  or  appeal  may 
be  dismissed  upon  the  motion  of  the  opposite  party,  or  by  the  court  of 
its  own  motion. 

See  ante,   §  1994  of  Code. 

3.  The  clerk  shall  cause  the  record  in  each  case  to  be  printed  forthwith 
after  the  payment  of  such  estimate,  and  shall  immediately  thereafter  fur- 
nish to  each  of  the  respective  parties  at  least  three  copies  of  the  printed 
record,  taking  a  receipt  therefor.  The  parties  may,  by  written  stipulation 
filed  with  or  prior  to  the  filing  of  the  record,  agree  that  only  parts  of  the 
record  shall  be  printed,  and  the  case  will  be  heard  on  the  parts  so  printed 
only,  unless  the  court  shall  direct  the  printing  of  other  parts. 

See  ante,  §  1994  of  Code. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to  be 
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printed  and  may  print  a  larger  number  on  the  request  of  either  party  on 
the  payment  of  the  amount  necessary  for  the  printing  of  such  extra 
copies. 

See  ante,   §   1994  of  Code. 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed  rec- 
ord is  indexed  properly,  and  in  a  manner  to  indicate  briefly  the  character 
of  each  document  and  exhibit  referred  to.  He  shall  distribute  the  printed 
copies  to  the  judges  of  the  court  from  time  to  time  as  required.  If  the  cost 
of  printing  the  record,  together  with  the  clerk's  fee  for  supervising  the 
same,  shall  be  less  than  the  amount  estimated  and  paid,  the  difference  shall 
be  refunded  by  the  clerk  to  the  party  paying  the  same.  If  the  actual 
cost  and  the  clerk's  fee  shall  exceed  the  estimate,  the  amount  of  the  ex- 
cess shall  be  paid  to  the  clerk  before  he  shall  deliver  or  file  the  printed  rec- 
ord or  copies  thereof. 

See  ante,   §  1994  of  Code.  • 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the  amount  of 
the  cost  of  the  printing  of  the  record  and  of  the  clerk's  fee  for  supervising 
the  same,  shall  be  taxed  against  the  party  against  whom  costs  are  given, 
and  shall  be  inserted  in  the  body  of  the  mandate  or  other  proper  process. 

See  ante,  §  1853  of  Code. 

7.  Upon  the  clerk's  producing  satisfactory  evidence  by  affidavit,  or  by 
the  acknowledgment  of  the  parties  or  their  sureties  or  attorneys,  of  having 
served  a  copy  of  the  bill  of  fees  due  from  them  respectively  in  this  court 
on  such  parties,  their  sureties  or  attorneys,  an  attachment  shall  issue 
against  such  parties  or  their  sureties,  respectively,  to  compel  the  payment 
of  said  fees. 

8.  The  clerk  shall  adopt  a  uniform  size  for  the  printing  of  all  records, 
shall  have  them  printed  in  small  pica  type,  on  clear  white  paper,  with  a 
margin  of  not  less  than  an  inch  and  a  half,  shall  show  by  note  or  memoran- 
dum on  the  margin  the  time  when  each  pleading  or  decument  was  filed, 
and  at  the  top  of  the  pages  shall  insert  running  title  of  their  contents. 

9.  The  briefs  of  attorneys  shall  be  printed,  and  shall  conform,  as  nearly 
as  practicable  to  the  size  of  the  printed  record. 

10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case,  collect  and 
file  or  otherwise  preserve  together  one  copy  of  the  printed  record  and  of 
each  brief,  printed  motion  and  argument  submitted  therein. 

11.  In  any  case  where  the  record  shall  have  been  printed  in  the  court 
below,  in  substantial  conformity  to  these  rules,  the  presiding  judge  may 
on  the  application  of  the  plaintiff  in  error  or  appellant  order  that  such 
printed  record  be  used  in  place  of  the  printing  hereinbefore  provided  for. 
But  the  clerk  shall  prepare  and  cause  to  be  printed  and  attached  to  such 
record  an  index,  and  shall  be  paid  the  same  fees  for  the  indexing  and  super- 
vising thereof  as  if  printed  under  his  supervision. 

12.  The  clerk  of  this  court  shall  obtain  sealed  proposals  for  the  print- 
ing hereinbefore  provided  for,  which  proposals  shall  be  submitted  to  the 
senior  circuit  judge  of  the  court,  who  may  award  such  printing  to  the 
lowest  and  best  bidder,  and  all  such  printing  shall  be  done  by  the  person 
to   whom  the   same  is   so  awarded,  except  in   emergencies  when  printing 
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may  be  done  by  another  at  the  same  or  less  price.  And  when  a  ease  shall 
be  heard  upon  the  record  printed  below,  the  costs  for  printing  shall  be 
taxed  on  the  basis  of  actual  cost  not  exceeding  the  rate  of  the  accepted 
bid. 

See  ante,  §  1994  of  Code. 

13.  The  fees  of  the  clerk  of  this  court,  as  prescribed  by  order  of  the 
Supreme  Court,  made  February  28,  1898,  are  as  follows: 

Docketing  a  case  and  filing  the  record   $5  00 

Entering  an  appearance  25 

Transferring  a  case  to  the  printed  calendar   1  00 

Entering  a  continuance    25 

Filing  a  motion,  order,  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other  paper, 

for  each  one  hundred  words 20 

Entering  a  judgment  or  decree   1  00 

Every  search  of  the  records  of  the  court  and  certifying  the  same 1  00 

Affixing  a  certificate  and  a  seal  to  any  paper   1  00 

Receiving,  keeping,  and  paying  money,  in  pursuance  of  any  statute  or 
order  of  court,  one  per  cent  on  the  amount  so  received,  kept,  and 
paid. 
Preparing  the  record  for  the  printer,  indexing  the   same,   supervis- 
ing the  printing  and  distributing  the  copies,  for  each  printed  page 

of  the  record  and  index  25 

Making  a  manuscript  copy  of  the  record,  when  required  by  the  rules, 
for  each  one  hundred  words  (but  nothing  in  addition  for  supervising 

the  printing)    20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a,  mandate  or 

other  process   5  00 

Filing  briefs,  for  each  party  appearing  5  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each  printed 
page  (but  not  to  exceed  five  dollars  in  the  whole  for  any  copy) . .  1  00 

Attorney's  docket  fee  20  00 

See  ante,  §§  705,  710  of  Code. 

24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the 
clerk  of  this  court,  within  twenty  days  after  the  date  of  the  delivery  by 
the  clerk  of  the  printed  record,  twenty  copies  of  a  printed  brief,  one  of 
which  shall,  on  application,  be  furnished  to  each  of  the  counsel  engaged  up- 
on the  opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated,  and  under  the  re- 
spective titles.  "Statement  of  Case,"  "Errors  Relied  Upon,"  and  "Brief 
of  Argument:" 

(1.)  A  concise  abstract  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2.)  A  specification  of  the  errors  relied  upon,  which,  in  eases  brought  up 
by  writ  of  error,  shall  set  out  separately  and  particularly  each  error  assert- 
ed and  intended  to  be  urged,  and  in  cases  brought  up  by  appeal  the  specifi- 
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cation  shall  state,  as  particularly  as  may  be,  in  what  the  decree  is  al- 
leged to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to  the 
rejection  of  evidence,  the  specification  shall  quote  the  full  substance  of 
the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  court,  the  specifications  shall  set  out  the  part  referred  to  totidem 
verbis,  whether  it  be  in  an  instruction  given  or  in  one  refused.  When  the 
error  alleged  is  to  a  ruling  upon  the  report  of  a,  master  the  specifications. 
shall  state  the  exception  to  the  report  and  the  action  of  the  court  upon 
it.  Following  each  specification  there  shall  be  a  reference  by  page  to 
the  portion  of  the  printed  record  on  which  the  question  arises. 

(3.)  A  brief  of  the  argument  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  »  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  stat- 
ute of  a  state  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  the  defendant  in  error  or  the  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief  within  twenty  days  after  the 
filing  of  the  brief  of  the  plaintiff  in  error  or  appellant.  His  brief  shall  con- 
form to  the  requirements  of  this  rule  except  that  no  specification  of  er- 
rors shall  be  required,  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  plaintiff  in  error  or  appellant  is  controverted.  Either  party, 
at  or  before  the  argument  of  the  cause,  may  file  a.  supplemental  brief 
strictly  confined  to  matter  in  reply  to  the  brief  of  the  opposite  party. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  §  997  of  the 
Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of  the 
court,  and  errors  not  specified  according  to  this  rule,  and  rule  11,  ante, 
will  be  disregarded;  but  the  court  at  its  option  may  notice  a  plain  error 
involving  the  merits  of  the  case,  though  not  assigned  or  specified,  and 
though  the  question  be  not  saved  according  to  the  strict  rules  of  prac- 
tice, if  it  be  apparent  of  record  that  the  point  was  contested  and  not 
waived  in  the  court  below. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  appellant  is  in  de- 
fault, the  case  may  be  dismissed  on  motion,  and  when  a  defendant  in  er- 
ror or  appellee  is  in  default,  he  will  not  be  heard  except  on  consent  of  his 
adversary,  or  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 

or  argument  has  been  filed,  only  one  counsel  will  be  heard  for  the  adverse 

party,  but  if  a  printed  brief  or  argument  has  been  filed,  the  adverse  party 

will  be  entitled  to  be  heard  by  two  counsel. 

See  ante,  §  2071  of  Code. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross- 
appeals  they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in  the 
court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of 

a  case. 
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3.  Two  hours  on  each  side  will  be  allowed  for  the  argument  and  no 
more,  without  special  leave  of  the  court  granted  before  the  argument  be- 
gins. The  time  thus  allowed  may  be  apportioned  between  the  counsel  on 
the  same  side  at  their  discretion,  provided,  always,  that  »  fair  opening  of 
the  case  shall  be  made  by  the  party  having  the  opening  and  closing  argu- 
ments. 

4.  Beading  at  length  from  briefs  or  reported  cases  shall  not  be  indulged. 
See  ante,  §  2080  of  Code. 

26. 

OPINION'S  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the  de- 
livery thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this 
court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  judge  delivering  the 
same  need  not  be  copied  by  the  clerk  into  a  book  of  records,  but,  at  the 
end  of  each  term,  the  clerk  shall  cause  such  printed  opinions  to  be  bound 
in  a  substantial  manner  into  one  or  more  volumes,  and  when  so  bound 
they  shall  be  deemed  to  have  been  recorded  within  the  meaning  of  this 
rule. 

See  ante,  §  2108  of  Code. 

27. 

REHEARING. 

A  petition  for  rehearing  must  be  filed  within  thirty  days  after  entry  of 
judgment  or  decree,  or  after  filing  of  the  opinion,  shall  be  in  print,  and  be 
served  forthwith  by  copy  upon  the  opposing  party,  who,  within  twenty 
days  from  such  service,  may  file  a  printed  answer,  and  the  petition  shall 
be  determined  without  oral  arguments,  unless  otherwise  ordered.  If  a  pe- 
tition be  not  filed  within  the  time  allowed,  and  upon  the  overruling  of  a 
petition,  the  clerk  shall,  without  special  order,  issue  the  mandate  of  the 
court  to  the  court  below.  Twenty  copies  of  such  petition  or  answer  shall 
be  filed  with  the  clerk  of  this  court. 

See  ante,  §  2130  of  Code. 

28. 

INTEREST. 

1.  When  a  judgment  for  the  payment  of  money  is  affirmed  by  this 
court,  the  interest  thereon  shall  be  calculated  and  levied  from  the  date  of 
the  judgment  below  until  the  same  is  paid,  and  at  the  same  rate  that 
similar  judgments  bear  interest  in  the  courts  of  the  State  where  such 
judgment  was  rendered. 

See  ante,  §  2124  of  Code. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent,  in  addi- 
tion to  interest,  shall  be  awarded  on  the  amount  of  the  judgment. 

See  ante,  §  2125  of  Code. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

See  ante,  §  2126  of  Code.  1994 
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4.  In   cases   in   admiralty,   damages   and   interest   may   be  allowed,   if 
specially  directed  by  the  court. 
See  ante,  §  2127  of  Code. 

39. 
COSTS. 

1.  When  any  suit  shall  be  dismissed  in  this  court,  except  for  want  of 
jurisdiction,  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee, 
unless  otherwise  agreed  by  the  parties. 

See  ante,  §  1843  of  Code. 

2.  In  every  case  of  a  judgment  or  decree  affirmed  in  this  court  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee  unless  otherwise 
ordered  by  the  cjourt. 

See  ante,  §  1844  of  Code. 

3.  In  every  case  of  reversal  of  a  judgment  or  decree  in  this  court  costs 
shall  be  allowed  to  the  plaintiff*  in  error  or  appellant  unless  otherwise 
ordered  by  the  court.  The  costs  of  the  transcript  of  the  record  from  the 
court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

See  ante,  §  1848  of  Code. 

4.  No  costs  shall  be  allowed  in  this  court  for  or  against  the  United 
States. 

See  ante,  §§  1846,  1848  of  Code. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  to  annex  to  the  same  the  bill  of 
items  taxed  in  detail. 

See  ante,  §  1852  of  Code. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme 
Court. 

See  ante,  §  1983  of  Code. 

30. 
MANDATE. 
In  all  cases  Anally  determined  in  this  court,  a  mandate  or  other  proper 
process  in  the  nature  of  a  precendendo  shall  be  issued,  on  the  order  or  by 
the  rule  of  this  court,  to  the  court  below,  for  the  purpose  of  informing  such 
court  of  the  proceedings  in  this  court,  so  that  further  proceedings  may  be 
had  in  such  court  as  to  law  and  justice  may  appertain. 
See  ante,  §  2133  of  Code. 

31. 

CUSTODY   OF   PRISONERS   ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
declining  to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

See  ante,   §  1686  of  Code. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
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cause  shown,  be  detained  in  the  custody  of  the  court  or  judge,  or  be  en- 
larged upon  recognizance,  as  hereinafter  provided. 

See  ante,  §  1687  of  Code. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  Appellate  Court  except 
where,  for  special  reasons,  sureties  ought  not  to  be  required. 

See  ante,  §  1688  of  Code. 

38. 
MODELS,  DIAGRAMS  AND  EXHIBITS. 

Models,  diagrams  and  exhibits  of  material  forming  part  of  the  evidence 
taken  in  the  court  below,  and  in  any  case  pending  in  this  court  on  writ 
of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  for  the 
use  of  this  court  at  least  ten  days  before  the  case  is  heard  or  submitted; 
and  shall  be  taken  away  by  the  parties  within  one  month  after  the  case 
is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to 
notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements 
of  this  rule,  and,  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  or  make  such  other  disposition 
of  them  as  to  him  may  seem  best. 

See  ante,  §§  2037,  2039  of  Code. 

33. 

LAW  LIBRARY. 

1.  The  library  of  the  court  shall  be  under  the  general  supervision  and 
custody  of  the  clerk  of  the  court. 

2.  No  book  shall  be  removed  from  the  library  except  by  or  upon  the  writ- 
ten order  of  a  federal  judge  or  the  United  States  district  attorney  for  his 
own  use  in  Chicago,  except  that  during  the  sessions  of  the  court  any  law- 
yer who  has  a  case  upon  the  docket,  upon  written  application  to  the  clerk 
and  upon  the  clerk's  written  order,  may  take  from  the  library  not  exceed- 
ing three  volumes  at  a  time,  being  responsible  for  the  return  thereof  with- 
in twenty-four  hours,  and  in  default  of  return  shall  pay  to  the  clerk 
for  the  library  fund  twice  the  value  thereof,  but  if  returned  in  good  con- 
dition one  dollar  for  each  day's  detention  beyond  the  limited  time. 

3.  Members  of  the  bar  of  the  court  may  have  access  to  the  library  at 
any  time  during  business  hours. 
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Clerk,  library  in  charge  of 33 

Costs,   bond   for    13 

attachment  to  compel  payment  of  fees  23 

fees,  tables  of   23 

how  taxed  29 

in  cases  certified  to  Supreme  Court  29 

none  for  or  against  United  States  ,  29 

printing  record,  how  taxed  23 

Counsel  (see  attorneys). 
Court — 

adjournment   4 

may  notice  plain  error  not  assigned    11 

officers  to  attend 6 

one  judge  present    4 

practice    8 

process    9 

quorum  4 

seal    2 

terms    3 

title 1 

When  to  meet  3 

Crier    6 

Custody  of  prisoners   31 

shall  not  be  disturbed  pending  an  appeal   31 

Damages  for  delay 28 

in  admiralty 28 

Death  of  a  party 19 

after  judgment  in  lower  court  19 

Defendant  in  error  or  appellee,  no  appearance  for  22 

Delay,  damages  for  28 

Deposits  to  be  made  with  clerk    23 

Diagrams  and  models,  custody  of  32 

Dismissal   16 

failure  to  docket  case  and  file  record 16 

failure  to  pay  cost  of  printing  record  23 

failure  of  representatives  of  deceased  party  to  become  parties  ....  19 

no  appearance  of  either  party  22 

stipulation  to  dismiss    20 

when  plaintiff  in  error  or  appellant  in  default   24 

Docket     17 

Docketing  cases    16 
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Rule 

defendant  in  error  or  appellee  16 

deposit    23 

estimate  of  printing   23 

plaintiff  in  error  or  appellant  16 

Equity  cases,  objections  to  evidence 12 

Errors,  assignment  of,  failure  to  file   24 

to  be  filed  in  court  below  11 

specification  of,  in  briefs   24 

Evidence,   objections   to,   in  record    12 

what  assignment  of  errors  to  contain    11 

what  deemed  admitted  12 

Exhibits,  custody  of  32 

Fees  — 

Form  of  briefs   7 23 

records    23 

Habeas  corpus,  custody  of  prisoners  on    31 

Interest     28 

Library     33 

Mandate  (see  also  rehearing)   30 

when  to  issue   27 

not  to  issue   20 

Maritime  jurisdiction,  record  in  cases  of 14 

Marshal,    attendance   of    6 

Models,  diagrams,  etc.,  custody  of 32 

Motions  to  be  in  writing 21 

time  for  argument  of 21 

to  dismiss,  heard  on  special  assignment 21 

Name  of  court 1 

Objections  to  evidence  in  equity  or  admiralty 12 

Opinions  of  the  court  to  be  filed 26 

Original     papers 14 

not  to  be  taken  from  court  room  or  clerk's  office 5 

Oral  arguments   25 

number  of  counsel  heard 25 

open  and  close 25 

time  allowed  25 

Parties  not  ready 22 

death  of   19 

Petition  for  rehearing 27 

determined  without  oral  argument 27 

time  for  filing 2' 

Plaintiff  in  error  or  appellant,  no  apperance   4 

appearance   when   docketing  cause    I6 

Practice    

Praecipe  what  record  shall  contain ** 

Printing  the  record  (see  record). 

Prisoners,  custody  of,  on  habeas  corpus 31 
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Rule 

Process,  form  of 9 

Proposals  for  printing  record 23 

Quorum     4 

orders,  etc.,  by  single  judge  present 4 

Record     14 

admiralty     14 

agreement  to  print  parts 23 

assignment  of  errors 11 

bids  for  printing , 23 

certiorari  in  diminution  of 18 

copies,  numbers  of 23 

copies  to  judges 23 

copies  to  parties 23 

cost  of  printing,  how  taxed 23 

cost  of  unnecessary  matter 10 

dismissal  for  failure  to  pay  cost  of  printing 23 

documents  to  be  copied  but  once 10 

estimate  of  cost  of  printing 23 

filing     16 

form  of  printed 23 

objections  to  evidence  in 12 

opinion   of   court   below    14 

praecipe  may  be  required 14 

preparing  record  for  this  court 23 

preserve  copy  of  printed 23 

printed  thirty  days  before  beginning  of  session 17 

proposals  for  printing  23 

running  titles   23 

size,  type,  etc   23 

stipulation  to  print  parts  of 23 

supervising  printing,  under  clerk 23 

to  be  indexed 23 

translations  of  papers  in  foreign  languages 15 

what  to  contain 14 

Rehearing    27 

Report,  clerk's    5 

Representatives  of  deceased  parties  appearing 19 

not  appearing    19 

Return  day   14 

of  writ  of  error 14 

Seal  of  court 2 

Sessions     3 

Specifications  of  errors  in  brief 24 

Stipulation  to  print  parts  of  record 23 

Supersedeas     13 

Supervising  printing  of  record 23 

Terms    '. 3 
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Rule 

record  to  be  printed  thirty  days  before 17 

Transcript  (see  record). 

Translations     15 

Undertaking  for  costs 23 

Writs  of  error,  etc 14 

death  of  party  pending 19 

no  writ  without  assignment  of  errors 11 

opinion  below  to  be  in  record 14 

original  papers    14 

records  in  admiralty  cases 14 

suing  out  after  death  of  party 19 

when  returnable   14 
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RULES  OF  THE 
UNITED  STATES  COUET  OF  APPEALS. 

EIGHTH    CIRCUIT. 

1. 

NAME. 
The  court  adopts  "United  States  Circuit  of  Appeals  for  the  Eighth  Cir- 
cuit" as  the  title  of  the  court. 

2. 

SEAL. 

The  seal  shall  contain  the  words  "United  States"  on  the  upper  part  of 
the  outer  edge;  and  the  words  "Circuit  Court  of  Appeals"  on  the  lower 
part  of  the  outer  edge,  running  from  left  to  right;  and  the  words  "Eighth 
Circuit"  in  two  lines,  in  the  center,  with  a  dash  beneath.  [See  specimen  of 
seal  below.] 

See  ante,  §  71  of  Code. 

3. 
TERMS. 

Three  terms  of  this  court  will  be  held  annually,  one  at  the  city  of  St. 
Paul  on  the  first  Monday  of  May,  one  at  the  city  of  Denver  on  the  first 
Monday  of  September  and  one  at  the  city  of  St.  Louis  on  the  first  Monday 
of  December. 

Cases  from  Minnesota,  North  Dakota,  South  Dakota,  Nebraska,  Iowa, 
Kansas,  Missouri,  Arkansas,  Oklahoma  and  the  Indian  Territory  in  which 
transcripts  are  filed  on  or  before  the  1st  day  of  April  and  cases  from  Colo- 
rado, Utah,  Wyoming  and  New  Mexico  in  which  transcripts  and  stipula- 
tions of  the  parties  for  their  hearing  at  the  May  term  in  St.  Paul  are  filed 
on  or  before  the  1st  day  of  April,  and  those  only,  will  be  heard  at  the  suc- 
ceeding May  term  of  the  court  in  St.  Paul. 

Cases  from  Colorado,  Wyoming,  Utah  and  New  Mexico  in  which  tran- 
scripts are  filed  on  or  before  the  1st  day  of  July  and  cases  from  the  re- 
mainder of  the  circuit  in  which  transcripts  and  stipulations  of  the  parties 
for  their  hearing  at  the  September  term  in  Denver  are  filed  on  or  before 
the  1st  day  of  July,  and  those  only,  will  be  heard  at  the  succeeding  Sep- 
tember term  in  Denver. 

Cases  from  Minnesota,  North  Dakota,  South  Dakota,  Nebraska,  Iowa, 
Kansas,  Missouri,  Arkansas,  Oklahoma  and  the  Indian  Territory  in  which 
transcripts  are  filed  on  or  before  the  first  day  of  October  and  cases  from 
Colorado,  Wyoming,  Utah  and  New  Mexico  in  which  transcripts  and  stipu- 
lations of  the  parties  for  their  hearing  at  the  December  term  in  St.  Louis 
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are  filed  on  or  before  the  first  day  of  October,  and  those  only,  will  be  heard 
at  the  succeeding  December  term  in  St.  Louis. 

These  terms  of  the  Court  may  be  adjourned  to  such  time  and  places  as 
the  court  may  from  time  to  time  designate. 

Promulgated  June  16,  1902. 

See  ante,  §  310  of  Code. 

4. 

QUORUM. 

1.  If,  at  any  term,  a  quorum  does  not  attend  on  any  day  appointed  for 
holding  it,  any  judge  who  does  attend  may  adjourn  the  court  from  time 
to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn  the  court 
from  day  to  day.  If,  during  a  term,  after  a  quorum  has  assembled,  less 
than  that  number  attend  on  any  day,  and  judge  attending  may  adjourn  the 
court  from  day  to  day  until  ther%  is  a  puorum,  or  may  adjourn  without 
day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may  make 
all  necessary  orders  touching  any  suit,  proceedings  or  process  depending 
in  or  returned  to  the  court,  preparatory  to  hearing,  trial,  or  decision 
thereof. 

See  ante,  §  307  of  Code. 

5. 
CLERK. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in  the  act  creat- 
ing the  court,  at  which  a  term  shall  be  held  annually. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counsellor,  in  this 
court  or  in  any  other  court  while  he  shall  continue  to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath 
in  the  form  prescribed  by  section  794  of  the  Revised  Statutes  [ante,  §  570 
of  Code],  shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties  to 
be  approved,  by  the  court,  faithfully  to  discharge  the  duties  of  his  office 
and  seasonably  to  record  the  decrees,  judgments  and  determinations  of  the 
court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the  court, 
and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court  may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court  room  or  from  the  office,  without  an  order  from  tl:  ■  court. 

See  ante,  §  563  of  Code. 

6. 
MARSHAL,  CRIER  AND  OTHER  OFFICERS. 
1.  The  marshal  and  crier  shall  be  in  attendance  during  the  sesrons  of 
the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may, 
from  time  to  time,  order. 

7. 

ATTORNEYS  AND  COUNSELLORS. 

All  attorneys  and  counsellors  admitted  to  practice  in  the  Supreme  Court 

of  the  United  States,  or  in  any  circuit  court  of  the  United  States,  or  in 

the  supreme  court  of  any  State  in  this  circuit,  may,  upon  motion  of  some 

member  of  the  bar  of  this  court,  be  admitted  as  attorneys  and  counsellors 
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in  this  court  on  taking  an  oath  or  affirmation  in  the  form  prescribed  by 
rule  2  of  the  Supreme  Court  of  the  United  States,  and  on  subscribing  the 
roll;  but  no  fee  shall  be  charged  therefor. 

2.  And  any  attorney  and  counsellor  admittted  to  practice  in  the  courts 
of  highest  original  jurisdiction  in  the  States  and  Territories  of  this  circuit, 
or  in  the  supreme  courts  of  such  States  and  Territories,  or  in  the  district 
or  circuit  courts  of  the  United  States  for  this  circuit,  will  be  admitted 
to  practice  and  enrolled  as  an  attorney  and  counsellor  of  this  court,  upon 
furnishing  to  the  clerk  of  this  court  a  certificate  of  a  clerk  or  judge  of  any 
one  of  the  courts  named  that  the  applicant  is  an  attorney  of  any  one  of 
said  courts;  and  upon  subscribing  and  forwarding  to  the  clerk  the  follow- 
ing oath:  "I  do  solemnly  swear  (or  affirm)  that  I  will  demean  myself  as 
an  attorney  and  counsellor  of  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  uprightly  and  according  to  law;  and  that  I  will  support  the  Con- 
stitution of  the  United  States.     So  help  me  God." 

Section  2.    Promulgated  June  27,  1892. 

See  ante,  §  491  of  Code. 

8. 
PRACTICE. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 

See  ante,  §  1887  of  Code. 

9. 

PROCESS. 
All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court. 
See  ante,  §  839  of  Code. 

10. 

BILL  OF  EXCEPTION'S. 
The  judges^  of  the  circuit  and  district  courts  shall  not  allow  any  bill  of 
exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the 
judy  in  trials  at  common  law,  upon  any  general  exception  to  the  whole 
of  such  charge.  But  the  party  excepting  shall  be  required  to  state  dis- 
tinctly the  several  matters  of  law  in  such  charge  to  which  he  excepts;  and 
those  matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  ex- 
ceptions and  allowed  by  the  court. 
See  ante,  §  1933  of  Code. 

11. 
ASSIGNMENT  OF  ERRORS. 
The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,  which  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed 
until  such  assignment  of  errors  shall  have  been  filed.  When  the  error 
alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the  assignment 
of  errors  shall  quote  the  full  substance  of  the  evidence  admitted  or  re- 
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jected.  When  the  error  alleged  is  to  the  charge  of  the  court,  the  assign- 
ment of  errors  shall  set  out  the  part  referred  to  totidem  verbis,  whether  it 
be  in  instructions  given  or  in  instructions  refused.  Such  assignment  of 
errors  shall  form  part  of  the  transcript  of  the  record  and  be  printed  with 
it.  When  this  is  not  done,  counsel  will  not  be  heard,  except  at  the  re- 
quest of  the  court;  and  errors  not  assigned  according  to  this  rule  will 
be  disregarded;  but  the  court,  at  its  option,  may  notice  a  plain  error  not 
assigned. 
See  ante,  §  1931  of  Code. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 
In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court,  no 
objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  deposi- 
tion, deed,  grant,  exhibit,  or  translation  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below  and  entered  of  rec- 
ord; but  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

See  ante,  §  2085  of  Code. 

13. 
SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where  the  judg- 
ment or  decree  is  for  the  recovery  of  money  not  otherwise  secured,  must 
be  for  the  whole  amount  of  the  judgment  or  decree,  including  just  damages 
for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all  suits  where  the 
property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions  and 
replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the  cus- 
tody of  the  marshal  under  admiralty  process,  or  where  the  proceeds  thereof, 
or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court,  indemnity 
in  all  such  cases  will  be  required  only  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and  the  costs  of 
the  suit  and  just  damages  for  delay,  and  costs  and  interest  on  the  appeal 

See  ante,  §  2015  of  Code. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  circuit  or  district  court,  the  appellant  shall, 
at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such 
circuit  or  district  court  a  bond  to  the  opposite  party  in  such  sum  as  such 
court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 

See  ante,  §  2021  of  Code. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed  shall 
make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record,  bill 
of  exceptions,  assignment  of  errors,  and  all  proceedings  in  the  case,  under 
his  hand  and  the  seal  of  the  court. 

See  ante,  §  1953  of  Code.  2005 
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2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit  with  the  record 
a  copy  of  the  opinion  or  opinions  filed  in  the  case,  and  in  cases  at  law  a 
complete  copy  of  the  charge  of  the  court  to  the  jury. 

Section  2.  Promulgated  February  10,  1896. 
See  ante,  §  1969  of  Court. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions  and  other  pro- 
ceedings, which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

See  ante,  §  2035  of  Code. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  pre- 
siding judge  in  any  circuit  or  district  court,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court  upon  writ  of  error  or  appeal,  such 
presiding  judge  may  make  such  rule  or  order  for  the  safe-keeping,  trans- 
porting and  return  of  such  original  papers  as  to  him  may  seem  proper; 
and  this  court  will  receive  and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

See  ante,  §  1971  of  Code. 

5.  All  appeals,  writs  of  error  and  citations  must  be  made  returnable  not 
exceeding  sixty  days  from  the  day  of  signing  the  citation,  whether  the 
return  fall  in  vacation  or  in  term  time,  and  be  served  before  the  return 
day. 

See  ante,  §  1952  of  Code. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
made  up  as  provided  in  General  Admiralty  Rule  No.  52  [ante,  §  1289]  of 
the  Supreme  Court. 

See  ante,  §  1963  of  Code. 

15. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony  or  other  proceeding 
in  a,  foreign  language,  and  the  record  does  not  also  contain  a  translation 
of  such  document,  paper,  testimony  or  other  proceeding  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the  record  shall 
not  be  printed;  but  the  case  shall  be  reported  to  this  court  by  the  clerk, 
and  the  court  will  thereupon  remand  it  back  to  the  inferior  court,  in  order 
that  a  translation  may  be  there  supplied  and  inserted  in  the  record. 

See  ante,  §  1995  of  Code. 

16. 

DOCKETING  CASES. 

7.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  ease  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or 
before  the  return  day,  whether  in  vacation  or  in  term  time.  But  for  good 
cause  shown  the  justice  or  judge  who  signed  the  citation,  or  any  judge 
of  this  court,  may  enlarge  the  time  by  or  before  its  expiration,  the  order 
of  enlargement  to  be  filed  with  the  clerk  of  this  court.    If  the  plaintiff  in 
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error  or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in 
error  or  appellee  may  have  the  cause  docketed  and  dismissed  upon  produc- 
ing a  certificate,  whether  in  term  time  or  vacation,  from  the  clerk  of  the 
court  wherein  the  judgment  or  deere  was  rendered,  stating  the  case  and 
certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued  out  or 
allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  entitled 
to  docket  the  case  and  file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless  by  order  of  the  court. 
See  ante,  §  1974  of  Code. 

2.  But  the  defendant  in  error  or  appellee,  may,  at  his  option,  docket  the 
case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and  if 
the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this 
court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above 
limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  ap- 
pellee at  any  time  thereafter,  thl  case  shall  stand  for  argument  at  the 
term. 

See  ante,  §  1976  of  Code. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the 
case  shall  be  entered. 

Note: — A  deposit  of  twenty-five  dollars  to  secure  clerk's  costs  is  required 
before  the  record  in  a  cause  is  filed  and  docketed. 
See  ante,  §  1978  of  Code. 

17. 

DOCKET. 
The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending  in 
the  court  in  their  proper  chronological  order,  and  such  docket  shall  be 
called  at  every  term,  or  adjourned  term;  and  if  a  case  is  called  for  hearing 
at  two  terms  successively,  and  upon  the  call  at  the  second  term  neither 
party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plain- 
tiff in  error  or  appellant,  unless  sufficient  cause  is  shown  for  further  post- 
ponement. 

See  ante,  §  2055  of  Code. 

18. 
CERTIORARI. 
No  certiorari  for  diminution  of  the  record  will  be  awarded  in  any  case, 
unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts  on  which 
the  same  is  founded  shall,  if  not  admitted  by  the  other  party,  be  verified 
by  affidavit.  And  all  motions  for  such  certiorari  must  be  made  at  the 
first  term  of  the  entry  of  the  case;  otherwise  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court,  accounting  satisfactorily  for 
the  delay. 

See  ante,  §  1997  of  Code. 

19. 
DEATH  OF  A  PARTY. 
1.  Whenever,   pending  a  writ   of   error   or  appeal   in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty  of 
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the  deceased  party,  according  to  the  nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall 
be  heard  and  determined  as  in  other  cases;  and  if  such  representatives 
shall  not  voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that 
unless  such  representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error,  shall  be  entitled  to 
have  the  writ  of  error  or  appeal  dismissed,  and  if  the  party  so  moving 
shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and, 
on  hearing,  have  the  judgment  or  decree  reversed,  if  it  be  erroneous: 
Provided,  however,  That  a  copy  of  every  such  order  shall  be  personally 
served  on  said  representatives  at  least  thirty  days  before  the  expiration 
of  such  sixty  days. 

See   ante,  §   1899  of  Code. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  th  expiration  of  such 
sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

See  ante,  §  1900  of  Code. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
court,  from  any  final  judgment  of  decree  rendered  i  nthe  circuit  or  district 
court,  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal,  the  other 
party  to  the  suit  shall  be  dead  and  have  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  such  final  judgment  or  decree, 
so  that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a.  proper 
representative  in  some  State  or  Territory  of  the  United  States,  or  in  the 
District  of  Columbia,  the  party  desiring  such  writ  of  error  or  appeal  may 
procure  the  same,  and  may  have  proceedings  on  such  judgment  or  decree 
superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in 
other  cases,  and  shall  thereupon  proceed  with  such  writ  of  error  or  appeal 
as  in  other  cases.  And  within  thirty  days  after  the  filing  of  the  record 
in  this  court  the  plaintiff  in  error  or  appellant  shall  make  a  suggestion 
to  the  court,  supported  by  affidavit,  that  the  said  party  was  dead  when 
the  writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper  repre- 
sentative within  the  jurisdiction  o  fthe  court  which  rendered  such  judg- 
ment or  decree,  so  that  the  suit  could  not  be  revived  in  that  court,  and 
that  said  party  had  a  proper  representative  in  some  State  or  Territory  of 
the  United  States,  or  in  the  District  of  Columbia,  and  stating  therein  the 
name  and  character  of  such  representative,  and  the  State  or  Territory  or 
District  in  which  such  representative  resides;  and  upon  such  suggestion 
he  may  on  motion  obtain  an  order  that,  unless  such  representative  shall 
make  himself  a  party  within  ninety  days,  the  plaintiff  in  error  or  appel- 
lant shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judg- 
ment or  decree  reversed  if  the  same  be  erroneous:  Provided,  however, 
That  a  proper  citation  reciting  the  substance  of  such  order  shall  be  served 
upon  such  representative,  either  personally,  or  by  being  left  at  his  residence, 
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at  least  thirty  days  before  the  expiration  of  such  ninety  days:  Provided, 
also,  That  in  every  such  case,  if  the  representative  of  the  deceased  party 
does  not  appear  within  ten  days  after  the  expiration  of  such  ninety  days, 
and  the  measures  above  provided  to  compel  the  appearance  of  such  repre- 
sentative have  not  been  taken  within  the  time  as  above  required,  by  the  op- 
posite party,  the  case  shall  abate :  And  provided,  also,  That  the  said  repre- 
sentative may  at  any  time  before  or  after  said  suggestion  come  in  and  be 
made  a  party  to  the  suit,  and  thereupon  the  case  shall  proceed  and  be 
heard  and  determined  as  in  other  cases. 
See  ante,  §  1901  of  Code. 

20. 

DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall  by  their  attor- 
neys of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing  direct- 
ing the  case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to 
be  dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may 
be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dis- 
missed,and  to  give  to  either  party  requesting  it  a  copy  of  the  agreement 
filed;  but  no  mandate  or  other  process  shall  issue  without  an  order  of  the 
court. 

See  ante,  §  110  of  Code. 

21. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  contain 
»  brief  statement  of  the  facts  and  objections  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall 
be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party,  or 
the  counsel  or  attorney  of  such  party. 

See  ante,  §  2064  of  Code. 


PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  may 
have  the  plaintiff  in  error  or  appellant  called  and  the  writ  of  error  or  ap- 
peal dismissed. 

See  ante,  §  2112  of  Code. 

2.  Where  the  defendant  in  error  or  appellee  fails  to  appear  when  the 
case  is  called  for  trial,  the  court  may  proceed  to  hear  an  argument  on 
the  part  of  the  plaintiff  in  error  or  appellant,  and  to  give  judgment  ac- 
cording to  the  right  of  the  case. 

See  ante,  §  2116  of  Code. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there 
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is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost 
of  the  plaintiff  in  error  or  appellant. 
See  ante,  §  2114  of  Code. 

23. 

PRINTING  RECORDS. 

1.  The  plaintiff  in  error  or  appellant  may,  within  twenty  days  after  the 
allowance  of  any  writ  of  error  or  appeal,  serve  on  the  adverse  party  a 
copy  of  a  statement  of  the  parts  of  the  records  which  he  thinks  necessary 
for  the  consideration  of  the  errors  assigned,  and  file  the  same,  with  proof 
of  service  thereof,  with  the  clerk  of  this  court;  the  adverse  party,  within 
twenty  days  thereafter,  may  designate  in  writing  and  file  with  the  clerk 
additional  parts  of  the  record  which  he  thinks  material,  and,  if  he  shall 
not  do  so,  he  shall  be  held  to  have  consented  to  a  hearing  on  the  parts 
designated  by  the  plaintiff  in  error  or  appellant.  If  parts  of  the  record 
shall  be  so  designated  by  one  or  both  of  the  parties,  the  clerk  shall  print 
those  parts  only;  and  the  court  will  consider  nothing  but  those  parts  of 
the  records  in  determining  the  questions  raised  by  the  errors  assigned.  If 
at  the  hearing  it  shall  appear  that  any  material  part  of  the  record  has 
not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such 
other  order  made  as  the  circumstances  may  appear  to  the  court  to  re- 
quire. If  the  defendant  in  error  or  appellee  shall  have  caused  unnecessary 
parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made  as 
the  court  shall  think  proper. 

See  ante,  §  1994  of  Code. 

2.  On  the  filing  of  the  transcript  in  every  case  the  clerk  shall  cause  the 
same,  or  the  parts  thereof  designated  under  this  rule,  to  be  printed,  ana 
shall  furnish  three  copies  of  the  records  so  printed  to  each  party  at  least 
sixty  days  before  the  argument. 

See  ante,  §  1994  of  Code. 

3.  In  cases  brought  to  this  court  in  which  the  record  has  been  printed 
and  used  upon  the  hearing  in  the  court  below,  and  which  substantially 
conform  to  the  printed  records  in  this  court,  the  plaintiff  in  error  or  ap- 
pellant upon  application  to  and  by  leave  of  this  court,  may  furnish  to  the 
clerk  twenty-five  copies  of  such  record,  used  on  the  hearing  in  the  court 
below,  to  be  used  in  the  preparation  of  the  printed  record  in  this  court; 
and  the  clerk's  fee  for  preparing  the  record  for  the  printer,  indexing  same, 
supervising  the  printing  and  distributing  the  copies,  shall  be  computed 
as  if  said  record  so  furnished  had  been  printed  under  his  supervision. 

See  ante,  §  1994  of  Code. 

4.  The  clerk  shall  be  entitled  to  demand  of  the  plaintiff  in  error  or 
appellant  the  cost  of  printing  the  record  before  ordering  the  same  to  be 
done. 

See  ante,  §  1994  of  Code. 

5.  If  the  record  shall  not  have  been  printed  when  the  case  is  reached 
for  argument,  for  failure  of  the  party  to  advance  the  costs  of  printing, 
the  case  may  be  dismissed. 

See  ante,  §  1994  of  Code. 
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6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the  amount 
paid  for  printing  the  record  shall  be  taxed  against  the  party  against  whom 
costs  are  given. 

See  ante,  §  1853  of  Code. 

24. 
BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the 
clerk  of  this  court,  at  least  forty  days  before  the  case  is  called  for  argu- 
ment, twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  application, 
be  furnished  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which  in  cases  brought  up 
by  writ  of  error,  shall  set  out  separately  and  particularly  each  error  as- 
serted and  intended  to  be  urged;  and  in  cases  brought  up  by  appeal  the 
specification  shall  state,  as  particularly  as  may  be,  in  what  the  decree  is 
alleged  to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  shall  set  out  the  part  referred  to 
totidem  verbis,  whether  it  be  in  instructions  given  or  in  instructions  refused 
When  the  error  alleged  is  to  »  ruling  upon  the  report  of  a  master,  the 
specification  shall  state  the  exeception  to  the  report  and  the  action  of  the 
court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  »  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief,  at  least  ten  days  before  the 
case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character  with  that 
required  of  the  plaintiff  in  error  or  appellant,  except  that  no  specification 
of  errors  shall  be  required,  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court;  and  errors  not  specified  according  to  this  rule  will  be  disre- 
garded; but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned 
or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is 
in  default,  the  case  may  be  dismissed  on  motion;  and  when  a  defendant 
in  error  or  an  appellee  is  in  default  he  will  not  be  heard,  except  on  consent 
of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party; 
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but  if  a  printed  brief  o»  argument  is  filed,  the  adverse  party  will  be  entitled 
to  be  heard  by  two  counsel. 
See  ante,  §  2071  of  Code. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross- 
appeals  they  shall  be  argued  together  as  one  case,  and  the  plaintiff  is  the 
court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of 
a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument  and  no  more, 
without  special  leave  of  the  court,  granted  before  the  argument  begins. 
The  time  thus  allowed  may  be  apportioned  between  the  counsel  on  the 
same  side  at  their  discretion;  provided,  always,  that  a  fair  opening  of  the 
case  shall  be  made  by  the  party  having  the  opening  and  closing  arguments. 

See  ante,  §  2080  of  Code. 

26. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS  AND  BRIEFS. 

All  records,  arguments  and  briefs  for  the  use  of  the  court  must  be 
printed  on  paper  not  less  than  6%  inches  wide  by  9%  inches  long,  in- 
cluding margin,  so  that  they  can  be  conveniently  bound  together  to  make 
an  ordinary  octavo  volume.  Arguments  and  briefs  not  conforming  to  this 
rule  will  not  be  accepted  or  filed. 

See  ante,  §  1985  of  Code. 

27. 

COPIES  OF  RECORDS  AND  BRIEFS. 
The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  consideration,  and  of 
all  printed  motions,  briefs  and  arguments  filed  therein. 
See  ante,  §  1993  of  Code. 

28. 
OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the  de- 
livery thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this 
court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  judge  delivering  the 
same  need  not  be  copied  by  the  clerk  into  a  book  of  records;  but  at  the 
end  of  each  term  the  clerk  shall  cause  such  printed  opinions  to  be  bound 
in  a  substantial  manner  into  one  or  more  volumes,  and  when  so  bound 
they  shall  be  deemed  to  have  been  recorded  within  the  meaning  of  this  rule. 

See  ante,  §  2108  of  Code. 

29. 

REHEARING. 
1.  A  petition  for  rehearing  after  judgment,  can  be  presented  only  at 
the  term  at  which  judgment  is  entered  and  before  the  issuance  of  a  man- 
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date  to  the  court  below,  except  in  cases  in  which  the  judgment  of  this 
court  is  entered  within  thirty  days  prior  to  the  final  adjournment  of  the 
term,  and  in  such  cases  »  petition  for  rehearing  may  be  filed  at  the  suc- 
ceeding term  within  thirty  days  after  the  date  of  the  final  adjournment 
of  the  term  at  which  the  judgment  was  entered. 

2.  Such  petition  for  rehearing  must  be  printed  and  twenty  copies  thereof 
filed  with  the  clerk  and  must  briefly  and  distinctly  state  its  grounds,  and 
be  supported  by  a  certificate  of  counsel,  and  will  not  be  granted  or  per- 
mitted to  be  argued,  unless  a  judge  who  concurred  in  the  judgment  desires 
it,  and  a  majority  of  the  court  so  determines. 

See  ante,  §  2130  of  Code. 

30. 

INTEREST. 

1.  In  cases  where  a  writ  of  erro*is  prosecuted  in  this  court,  and  the  judg- 
ment of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated  and 
levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid,  at  the 
same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the  State 
or  Territory  where  such  judgment  was  rendered. 

See  ante,  §  2124  of  Code. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent,  in  addi- 
tion to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

See  ante,  §  2125  of  Code. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  cases  in  equity,  unless  otherwise  by  this  court. 

See  ante,  §  2126  of  Code. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if  spe- 
cially directed  by  the  court. 

See  ante,  §  2127  of  Code. 

31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
agreed  by  the  parties. 

See  ante,  §  1843  of  Code. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
orderd  by  the  court. 

See  ante,  §  1844  of  Code. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

See  ante,  §  1848  of  Code. 

4.  Neither   of   the   foregoing   sections   shall   apply   to   cases   where  the 
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United  States  are  »  party;  but  in  such  cases  no  costs  shall  be  allowed  in 
this  court  for  or  against  the  United  States. 
See  ante,  §§  1846,  1848  of  Code. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of 
items  taxed  in  detail. 

See  ante,  §  1852  of  Code. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid  be- 
fore a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme  Court. 

See  ante,  §  1983  of  Code. 

32. 

MANDATE. 
In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  proper 
process  in  the  nature  of  a  procedendo  shall  be  issued  on  the  order  of  this 
court,  to  the  court  below,  for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  appertain. 

Note: — By  an  order  entered  February  20,  1893,  the  clerk  is  directed  to 
issue  a  mandate  or  other  proper  process,  to  the  court  below,  in  all  cases,  sixty 
days  after  the  final  disposition  thereof,  excepting  in  cases  dismissed  under 
the  provisions  of  rule  twenty,  and  section  one  of  rule  sixteen,  and  except 
in  cases  where  it  shall  be  otherwise  expressly  ordered. 
See  ante,  §  2133  of  Code. 

33. 
CUSTODY  OP  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
clining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

See  ante,  §  1686  of  Code. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  enlarged 
upon  recognizance,  as  hereinafter  provided. 

See  ante,  §  1687  of  Code. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  appellate  court,  except  where, 
for  special  reasons,  sureties  ought  not  to  be  required. 

See  ante,  §  1688  of  Code. 

34. 

MODELS,  DIAGRAMS  AND   EXHIBITS  OF  MATERIAL. 
1.  Models,  diagrams  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in   this  court    on 
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writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of 
this  court  at  least  ten  days  before  the  case  is  heard  or  submitted. 

See  ante,  §  2037  of  Code. 

2.  All  models,  diagrams  and  exhibits  of  material  placed  in  the  custody 
of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case, 
must  be  taken  away  by  the  parties  within  one  month  after  the  case  is 
decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to 
notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of 
this  rule;  and,  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such  other  dis- 
position of  them  as  to  him  may  seem  best. 

See  ante,  §  2039  of  Code. 

35. 

WRITS  OF  ERROR  IN  CRIMINAL  CASES. 

1.  Writs  of  error  to  review  criminal  cases  tried  in  any  district  or  cir- 
cuit court  of  the  United  States  within  this  circuit,  which  may  be  reviewed 
under  the  provisions  of  the  act  of  March  3,  1891,  creating  this  court,  and 
the  act  of  Congress  amendatory  thereof,  approved  January  20,  1887 — -may 
be  allowed  in  term  time  or  in  vacation  by  the  circuit  justice  assigned  to 
this  circuit,  or  by  either  of  the  circuit  judges  within  the  circuit,  or  by 
any  district  judge  within  his  district,  and  the  proper  security  be  taken, 
and  the  citation  signed  by  him,  and  he  may  also  grant  a  supersedeas  and' 
stay  of  execution  or  proceedings,  pending  the  determination  of  such  writ 
of  error. 

See  ante,  §  1924  of  Code. 

2.  Where  such  writ  of  error  is  allowed  in  the  criminal  cases  aforesaid, 
the  circuit  court  or  district  court  before  which  the  accused  was  tried,  or 
the  district  judge  of  the  district  wherein  he  was  tried,  within  the  district, 
or  the  circuit  justice  assigned  to  the  circuit,  or  either  of  the  circuit  judges 
within  the  circuit,  shall  have  the  power,  after  the  citation  has  been  duly 
served,  to  admit  the  accused  to  bail  in  such  amount  as  may  be  fixed,  such 
bail  bond  to  be,  as  near  as  may  be,  in  the  form  prescribed  in  the  appendix 
to  these  rules. 

Promulgated  February  23,  1897. 
See  ante,  §  1548  of  Code. 

36. 

PETITIONS  FOR  REVIEW. 

1.  A  petition  for  review,  under  the  provisions  of   section  24  b,  of  the 

bankruptcy  law,  approved  July  1,  1898,   [ante,  §  2361  of  Code],  shall  be 

filed  and  docketed  as  an  original  action  in  this  court,  and  be  entitled  "In 

Re Petitioner,"  and  shall  specifically  designate  the  person  or 

persons  upon  whom  the  petitioner  desires  notice  to  be  served. 

37. 

ORDER  OF  COURT. 
1.  Upon  the  filing  of  a  petition  for  review,  the  same  shall  be  presented 
to  the  court,  or  one  of  the  circuit  judges,  for  an  order  fixing  the  return  day 
to  the  notice  required  by  law. 
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2.  When  sueh  petition  is  accompanied  by  a  written  consent  that  the 
petition  for  review  may  be  filed  and  a  waiver  by  the  defendant  or  defend- 
ants, or  their  counsel,  of  such  notice,  no  notice  will  be  issued.  In  such 
cases  the  case  will  be  docketed  by  the  clerk  pursuant  to  rules  forty  and 
forty-two. 

38. 
NOTICE. 

1.  The  notice  to  be  given,  as  provided  by  law,  shall  be  issued  by  the 
clerk  of  this  court,  under  the  seal  thereof,  and  shall  be  addressed  to  the 
defendant  or  defendants  and  be  served  by  the  marshal  of  this  court,  unless 
an  acknowledgment  or  acceptance  of  service  thereof  is  made  by  the  de- 
fendant or  defendants,  or  their  counsel. 

39. 

RESPONSE. 
1.  The  response  to  the  petition,  when  the  defendant  elects  to  make  a, 
written  response,  shall  be  filed  at  least  fifteen  days  before  the  day  set  for 
the  hearing. 

40. 

PRINTING  OF  RECORD. 
1.  The   clerk  shall  cause  the    petition    and    exhibits    thereto,    if    any, 
and  the  order,  notice  and  response,  if  any,  to  be  printed,  and  shall  dis- 
tribute the  printed  copies  of  same  to  counsel  for  the  respective  parties,  as 
soon  as  the  same  are  printed. 

41. 

BRIEFS  AND  ARGUMENTS. 
1.  Twenty  copies  of  the  brief  and  argument  in  behalf  of  petitioner  shall 
be  printed  and  filed  ten  days  before  the  day  set  for  the  hearing  and  twenty 
copies  of  the  brief  and  argument  for  the  defendant  or  defendants  shall  be 
be  printed  and  filed  on  or  before  the  day  of  hearing. 

43. 

HEARING. 

1.  Petitions  for  review  filed  in  vacation,  shall  be  assigned  by  the  clerk 
for  hearing  in  their  regular  order  at  the  next  session  or  term  of  the  court 
in  the  same  manner  as  appeals  and  writs  of  error  in  other  cases. 

2.  Petitions  for  review  filed  during  a  session  of  the  court,  when  a  suffi- 
cient showing  of  urgency  is  presented,  may  be  set  for  hearing  at  that  term 
and  upon  such  terms  and  conditions  as  the  court  may  direct. 

3.  Petitions  for  review  assigned  by  the  clerk  in  their-  regular  order  as 
provided  in  section  one  of  this  rule,  when  such  assignment  is  for  a  day 
near  the  close  of  the  session,  may  be  advanced  by  order  of  the  court  and 
set  for  an  earlier  day,  upon  good  cause  shown  therefor  by  either  of  the 
parties. 

43. 

COSTS. 
1.  The  costs  and  fees  now  provided  by    law  in  cases  upon  appeal  or  writ 
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of  error,  shall,  so  far  as  the  same  are  applicable,  be  taxed  on  petitions  for 
review. 

2.  Upon  the  determination  of  a  petition  for  review  such  order  as  to 
eosts  will  be  made  as  the  court  may  deem  necessary. 

44. 

PROCEDENDO. 

1.  In  all  cases  on  a  petition  for  review  wherein  the  action  or  judgment 
of  the  district  court,  complained  of,  is  disapproved  by  this  court,  the 
clerk  shall,  at  the  expiration  of  ten  days  from  and  after  the  date  of  enter- 
ing judgment  in  this  court,  issue  process  in  the  nature  of  a  procedendo 
to  the  said  district  court  for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may  be  had  in  such 
district  court  in  conformity  with*the  judgment  of  this  court. 

2.  In  all  cases  on  petition  for  review,  wherein  the  action  or  judgment  of 
the  district  court,  complained  of,  is  approved  or  confirmed  or  said  petition 
dismissed  by  this  court  the  clerk  shall  forthwith  certify  that  fact  to  the 
district  court. 

45. 

APPEALS  AND  WRITS  OF  ERROR  IN  BANKRUPTCY  CASES. 
1.  The  appeals  and  writs  of  error  provided  for  by  section  twenty-five  of 
the  bankruptcy  law,  approved  July  1,  1898,  shall  be  governed  by  the  same 
rules  and  regulations  as  to  costs  and  procedure  as  are  provided  by  this 
court  for  appeals  and  writs  of  error  in  other  cases. 


ADDENDA. 

{Form  of  Writ  of  Error  for  use  in  the  United  States  Circuit  Court  of  Ap- 
peals, Eighth  Circuit.] 
United  States  of  America,  ss. 

The  President  of  the  United  States  of  America, 

To  the  Honorable  Judges  of  the  (1 ) 

Greeting : 

Because,  in  the  records  and  proceedings,  as  also  in  the  rendition  of  the 

judgment  of  a  plea  which  is  in  the  said Court,  before  you,  at 

the Term,  19    ,  thereof,  between  (2) 

a  manifest  error  hath  happened,  to  the  great  damage  of  the  said  (3) 

as  by  

complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  shall  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do 
command  you,  if  judgment  be  therein  given,  that  then,  under  your  seal,  dis- 
tinctly and  openly,  you  send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  United  States  Circuit  Court  of  Appeals, 
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for  the  Eighth  Circuit,  together  with  this  writ,  so  that  you  have  the  said 
record  and  proceedings  aforesaid  at  the  City  of  St.  Louis,  Missouri,  and 
filed  in  the  office  of  the  Clerk  of  the  United  States  Circuit  Court  of  Appeals, 

for  the  Eighth  Circuit,  on  or  before  the   (4) day  of 

19  ,  to  the  end  that  the  record  and  proceed- 
ings aforesaid  being  inspected,  the  United  States  Circuit  Court  of  Appeals, 
may  cause  further  to  be  done  therein  to  correct  that  error,  what  of  right, 
and  according  to  the  laws  and  customs  of  the  United  States,  should  be  done. 
Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the- 

Supreme  Court  of  the  United  States,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred 


Issued  at  office  in with  the 

seal  of  the  (5) 

and  dated  as  aforesaid. 

Clerk  of 


Allowed  by 


Judge. 

[form  of  Return  to  be  endorsed  on  Writ  of  Error  by  the  Clerk  of  the 
Court  to  which  the  Writ  is  addressed.] 
United  States  of  America, 


}' 


In  obedience  to  the  command  of  the  within  Writ,  I  herewith  transmit  to 
the  United  States  Circuit  Court  of  Appeals,  a,  duly  certified  transcript  of 
the  record  and  proceedings  in  the  within  entitled  case,  with  all  things  con- 
cerning the  same. 

In  Witness  Whereof,  I  hereto  subscribe  my  name  and  affix  the  seal 
of  (6)   


Clerk  of 

Notes — (1)  Here  insert  correct  name  of  the  Court  to  which  the  writ  is 
addressed  and  whose  judgment  is  to  be  reviewed. 

(2)  Here  insert  correct  style  of  cause  showing  who  was  plaintiff  and  who- 
defendant  in  Court  below. 

(3)  Here  insert  name  of  party  who  sues  out  writ  of  error. 

(4)  Rule  XIV.  subdivision  5,  requires  writs  of  error  and  appeals  to  be 
made  returnable  sixty  days  after  citation  is  signed. 

This  blank  must  be  filled  accordingly,  naming  a  day  not  more  than  sixty 
days  after  the  date  of  the  citation. 

(5)  See  Section  1004  R.  S.  and  Section  11,  act  March  3,  1891.  This  blank 
should  be  so  filled  as  to  show  whether  the  writ  is  issued  by  the  clerk  of  a 
United  States  Circuit  Court  or  by  the  Clerk  of  the  Circuit  Court  of  Ap- 
peals. 
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(6)  Here  describe  the  Court  to  which  the  writ  is  addressed. 
[Form  of  Citation.] 
United  States  of  America, 

0  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  at  the  City  of 
St.  Louis,  Missouri,  sixty  days  from  and  after  the  day  this  citation  bears 

date,  pursuant  to  (1) filed  in  the  Clerk's  Office  of  the  (2) 

wherein  is  (3) 

and  you  are  (4) to  show  cause,  if  any  there  be,  why  the 

(5) rendered  against  the  said  (6) as  in 

said  (7) mentioned  should  not  be  corrected,  and  why  speedy 

justice  should  not  be  done  the  parties  in  that  behalf. 

Witness,  the  Honorable  (8)  .  * 

Judge  of  this day  of 

A.  D.  19... 


Judge  of 

Notes — (1)  Insert  (a  writ  of  error)  or  (an  appeal  allowed  and). 

(2)  Insert  name  of  Court  to  which  writ  of  error  is  addressed,  or  from 
■which  appeal  is  allowed. 

(3)  Insert  Plaintiff  in  Error  or  Appellant. 

(4)  Insert  Defendant  in  Error  or  Appellee. 

(5)  Insert  Judgment  or  Decree. 

(6)  Insert  Plaintiff  in  Error  or  Appellant. 

(7)  Insert  Writ  of  Error  or  Appeal. 

(8)  As  to  whom  may  sign  citation,  see  Sections  998  and  999  R.  S.,  U. 
S.  and  Section  11,  act  March  3,  1891,  establishing  Circuit  Courts  of  Appeals. 

[Form  of  Supersedeas  or  Cost  Bond.] 
Know  all  Men  by  these  Presents, 

That  we, 

are  held  and  firmly  bound  unto 

in  the  full  and  just  sum  of  to  be 

paid  to  the  said    heirs, 

executors,  administrators  or  assigns,  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 

severally  by  these  presents.    Sealed  with  our  seats,  and  dated  this 

day  of ,  in  the  year  of  our  Lord  one  thousand 

nine  hundred 

Whereas,  lately  at  the   term  of  the 

in  a  suit  depending  in  said  Court 

between ,  plaintiff,  and 

,  defendant, was  rendered 

against  the  said and  the  said 

has  obtained   

of  the  said  Court  to  reverse  the in  the  aforesaid  suit, 

and  a  citation  directed  to  the  said citing 
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and  admonishing to  be  and  appear  in  the  United  States 

Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  at  the  City  of  St.  Louis, 
Missouri,  sixty  days  from  and  after  the  date  of  said  citation. 
Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  said 

shall  prosecute  said 

to  effect,  and  answer  all  damages  and  costs  if 

fail  to  make  good plea,  then  the  above 

obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  presence  of 

[Seal.] 

[Seal.] 

[Seal.] 

Approved  by 


(The  foregoing  bond  and  citation  is  adapted  for  appeals  in  Equity  cases 
as  well  as  in  cases  of  writs  of  error  in  actions  at  law.) 

[Forom  of  Appearance  Bond  on  Writ  of  Error  in  Criminal  Cases.] 
Know  all  Men  by  These  Presents, 

That  we,  

as  principal,  and 

as  sureties,  are  held  and  firmly  bound  unto  the  United  States  of  America 

in  the  full  and  just  sum  of Dollars,  to  be  paid  to 

the  United  States  of  America,  to  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  our  heirs,  executors  and  administrators  jointly  and 
severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of 

in  the  year  of  our  Lord,  One  Thousand  Nine  Hundred 

Whereas,  lately  at  the Term,  A.  D.  190. .,  of  the 

Court  of  the  United  States  for  the District 

of ,  in  a  suit  depending  in  said  Court  between 

the  United  States  of  America,  plaintiff,  and 

defendant, 

a  judgment  and  sentence  was  rendered  against  the  said 

and  the  said 

ha  obtained  a  writ  of  error  from  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  to  reverse  the  judgment  and  sentence  in  the 
aforesaid  suit,  and  a  citation  directed  to  the  said  United  States  of  America, 
citing  and  admonishing  the  United  States  of  America  to  be  and  appear  in 
the  United  States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  at  the 
City  of  St.  Louis,  Missouri,  sixty  days  from  and  after  the  date  of  said 
citation,  which  citation  has  been  duly  served. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the  said 

shall  appear  either  in  person  or  by  attorney  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  on  such  day  or  days  as  may  be  ap- 
pointed for  the  hearing  of  said  cause  in  said  Court  and  prosecute  his  said 
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writ  of  error  and  shall  abide  by  and  obey  all  orders  made  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  said  cause,  and 
shall  surrender  himself  in  execution  of  the  judgment  and  sentence  appealed 
from  as  said  Court  may  direct,  if  the  judgment  and  sentence  against  him 

shall  be  affirmed;  and  if  he  shall  appear  for  trial  in  the 

Court  of  the  United  States  for  the District  of 

on  such  day  or  days  as  may  be  appointed  for  a  retrial  by  said 

Court  and  abide  by  and  obey  all  orders 

made  by  said  Court  provided  the  judgment  and  sentence  against  him  shall 
be  reversed  by  the  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit;  then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force,  virtue  and  effect. 

[Seal] 

• 

[Seal] 

[Seal] 

Approved: — 

Judge  of  the  

List  of 

STATES  AND  TERRITORIES. 

comprising  the 

EIGHTH  CIRCUIT. 


Arkansas, 

Colorado. 

Iowa, 

Kansas, 

Minnesota, 

Missouri, 

Nebraska, 


North  Dakota, 

South  Dakota, 

Wyoming, 

Utah, 

Indian  Territory, 

New   Mexico, 

Oklahoma. 
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KULES  OF  THE 
UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

FOE   THE   NINTH   CIRCUIT. 

1. 

NAME. 
The  court  adopts  "United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit"  as  the  title  of  the  court. 

2. 

SEAL. 

The  seal  shall  contain  the  words  "United  States"  on  the  upper  part  of 
the  outer  edge;  and  the  words  "Circuit  Court  of  Appeals"  on  the  lower 
part  of  the  outer  edge,  running  from  left  to  right;  and  the  words  "Ninth 
Circuit"  in  two  lines,  in  the  center,  with  a  dash  beneath. 

See  ante,  §  71  of  Code. 

3. 

TERMS. 

One  term  of  this  court  shall  be  held  annually  at  the  city  of  San  Fran- 
cisco on  the  first  Monday  of  October,  and  shall  be  adjourned  to  such  times 
and  places  as  the  court  may  from  time  to  time  designate. 

See  ante,  §  311  of  Code,  also  see  Rule  36  post. 

4. 

QUORUM. 

1.  If,  at  any  term  or  session,  a  quorum  does  not  attend  on  any  day  ap- 
pointed for  holding  it,  any  judge  who  does  attend  may  adjourn  the  court 
from  time  to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn 
the  court  from  day  to  day.  If,  during  a.  term,  after  »  quorum  has  as- 
sembled, less  than  that  number  attend  on  any  day,  any  judge  attending 
may  adjourn  the  court  from  day  to  day  until  there  is  a  quorum,  or  may 
adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may  make 
all  necessary  orders  touching  any  suit,  preceeding  or  process  depending 
in  or  returned  to  the  court,  preparatory  to  hearing,  trial  or  decision  thereof. 

See  ante,  §  307  of  Code. 

5. 
CLERK. 

1.  The  clerk's  office  shall  be  kept  at  San  Francisco,  California. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counselor,  in  this 
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court  or  in  any  other  court  while  he  shall  continue  to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath 
in  the  form  prescribed  by  section  794  of  the  Revised  Statutes  [see  ante,  § 
570  of  Code],  and  shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties 
to  be  approved,  by  the  court,  faithfully  to  discharge  the  duties  of  his 
office  and  seasonably  to  record  the  decrees,  judgments,  and  determinations 
of  the  court.  A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safekeeping  as  the  court  may 
direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the 
courtroom  or  from  the  office,  without  an  order  from  the  court,  except  as 
provided  in  Rule  23. 

See  ante,  §  563  of  Code. 

6. 

« 
MARSHAL,  CRIER  AND  OTHER  OFFICERS. 

1.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of  the 
■court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may  from 
time  to  time  order. 

7. 

ATTORNEYS  AND  COUNSELORS. 

All  attorneys  admitted  to  practice  in  the  Supreme  Court  of  the  United 
States,  or  in  any  Circuit  Court  of  the  Ninth  Circuit,  shall  be  deemed  at- 
torneys of  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit;  but  such 
.attorneys,  on  or  before  their  first  appearance  in  open  court,  in  said  court, 
shall  take  an  oath  or  affirmation,  in  the  form  prescribed  by  Rule  2  of  the 
Supreme  Court  of  the  United  States  and  subscribe  the  Roll  of  Attorneys. 
All  other  persons  who  have  been  admitted  to  practice  in  the  highest  court 
■oi  any  State  or  Territory,  upon  presenting  satisfactory  evidence  of  good 
moral  character  and  fair  professional  standing,  may  be  admitted  to 
practice  in  said  court,  upon  taking  the  oath  so  prescribed,  and  subscribing 
•the  Roll  of  Attorneys. 

NOTE. Briefs  signed  by  counsel  who  are  not  members  of  the  bar  of  this 

court  or  fully  qualified  under  the  provisions  of  this  rule  will  not  be  con- 
sidered by  the  court. 

See  ante,  §  491  of  Code. 

S. 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 
See  ante,  §  1887  of  Code. 

9. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court. 

See  ante,  §  839  of  Code. 
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10. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow  any  bill  of 
exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the  jury- 
in  trials  at  common  law  upon  any  general  exception  to  the  whole  of  such 
charge.  But  the  party  excepting  shall  be  required  to  state  distinctly  the 
several  matters  of  law  in  such  charge  to  which  he  excepts,  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  exceptions 
and  allowed  by  the  court. 

See  ante,  §  1933  of  Code. 

11. 
ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,  which  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until 
such  assignment  of  errors  shall  have  been  filed.  When  the  error  alleged  is 
to  the  admission  or  to  the  rejection  of  evidence,  the  assignment  of  errors 
shall  quote  the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assignment  of  errors 
shall  set  out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instruc- 
tions given  or  in  instructions  refused.  Such  assignment  of  errors  shall  form 
part  of  the  transcript  of  the  record  and  be  printed  with  it.  When  this  is 
not  done,  counsel  will  not  be  heard,  except  at  the  request  of  the  court; 
and  errors  not  assigned  according  to  this  rule  will  be  disregarded,  but  the 
court,  at  its  option,  may  notice  »  plain  error  not  assigned. 

See  note  to  Admiralty  Rule  1,  post. 

See  ante,  §  1931  of  Code. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court,  no 
objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  deposi- 
tion, deed,  grant,  exhibit,  or  translation  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below  and  entered  of 
record;  but  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

See  ante,  §  2085  of  Code. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 
1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where  the  judg- 
ment or  decree  is  for  the  recovery  of  money  not  otherwise  secured,  must 
be  for  the  whole  amount  of  the  judgment  or  decree,  including  just  damages 
for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all  suits  where  the 
property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions  and 
replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the  custody 
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of  the  marshal  under  admiralty  process,  or  where  the  proceeds  thereof,  or 
a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court,  indemnity  in 
all  such  cases  will  be  required  only  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and  the  costs  of 
the  suit  and  just  damages  for  delay,  and  costs  and  interest  on  the  appeal. 

See  ante,  §  2015  of  Code. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  circuit  or  district  court,  the  appellant  shall, 
at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such 
circuit  or  district  court  a  bond  to  the  opposite  party  in  such  sum  as  such 
court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 

See  ante,  §  2021  of  Code. 

14. 

WRITS  OP  ERROR,  APPEALS,  RETURN  AND  RECORD. 
See,  also,  Rules  16,  17,  23,  34,  35  and  36. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record, 
opinion  or  opinions  of  the  court,  bill  of  exceptions,  assignment  of  errors, 
and  all  proceedings  in  the  case,  under  his  hand  and  the  seal  of  the  court. 

See  ante,  §  1953  of  Code. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal,  to  review 
any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judgment  or 
decree  was  rendered  shall  annex  to  and  transmit  with  the  record  the 
original  writ  of  error  and  citation,  or  citations  issued  in  the  cause,  and  a 
certificate  under  seal  stating  the  cost  of  the  record  and  by  whom  paid. 

See  ante,  §  1969  of  Code. 

3.  No  case  will  be  heard  until  a,  complete  record,  containing  in  itself,  and 
not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceedings 
which  are  necessary  to  the  hearing  in  this  court  shall  be  filed. 

See  ante,  §  2035  of  Code. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  pre- 
siding judge  in  any  circuit  or  district  court,  that  original  papers  of  any 
kind  snould  be  inspected  in  this  court  upon  writ  of  error  or  appeal,  such 
presiding  judge  may  make  such  rule  or  order  for  the  safekeeping,  trans- 
porting and  return  of  such  original  papers  as  to  him  may  seem  proper j 
and  this  court  will  receive  and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

See  ante,  §  1971  of  Code. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable 
at  San  Francisco,  California,  not  exceeding  thirty  days  from  the  day  of 
signing  the  citation,  whether  the  return  day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return  day. 

See  ante,  §  1952  of  Code. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
made  up  as  provided  in  General  Admiralty  Rule  No.  52  [ante,  §  1289]  of 
the  Supreme  Court. 

See  ante,  §  1963  of  Code. 
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15. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony  or  other  proceeding  in 
-a  foreign  language,  and  the  record  does  not  also  contain  a  translation  of 
•such  document,  paper,  testimony  or  other  proceeding,  made  under  the  au- 
thority of  the  inferior  court,  or  admitted  to  be  correct,  the  record  shall  not 
be  printed;  but  the  case  shall  be  reported  to  this  court  by  the  clerk,  and 
the  court  will  thereupon  remand  it  back  to  the  inferior  court,  in  order  that 
-a  translation  may  be  there  supplied  and  inserted  in  the  record. 

See  ante,  §  1995  of  Code. 

16. 

DOCKETING  CASES. 

See,    also,    Rules    14,    17,    23,    34,    35    and    36. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  file  the 
record  thereof  and  docket  the  case  with  the  clerk  of  this  court  at  San 
Francisco,  California,  by  or  before  the  return  day,  whether  in  vacation  or 
in  term  time.  But  for  good  cause  shown,  the  justice  or  judge  who  signed 
the  citation,  or  any  judge  of  this  court,  may  enlarge  the  time  by  or  before 
its  expiration,  the  order  of  enlargement  to  be  filed  with  the  clerk  of  this 
•court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this 
rule,  the  defendant  in  error  or  appellee  may  have  the  cause  docketed  and 
■dismissed,  upon  producing  a  certificate,  whether  in  term  time  or  vacation, 
from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  rendered, 
stating  the  case  and  certifying  that  such  writ  of  error  or  appeal  has  been 
duly  sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or 
appellant  be  entitled  to  file  the  record  and  docket  the  case  after  the  same 
shall  have  been  docketed  and  dismissed  under  this  rule,  unless  by  order  of 
the  court. 

See  ante,  §  1974  of  Code. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  file  a  copy 
of  the  record  and  docket  the  case  with  the  clerk  of  this  court;  and  if  a 
copy  of  the  record  is  filed  and  the  case  docketed  with  the  clerk  of  this 
court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above 
limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appel- 
lee at  any  time  thereafter,  the  case  shall  stand  for  argument  at  the  term. 

See  ante,  §  1976  of  Code. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  counsel  for  the  party  docketing  the  case 
shall  be  entered. 

See  ante,  §  1978  of  Code. 

17. 

DOCKET. 
See,  also  Rule  16. 

The  clerk  shall,  upon  payment  to  him  by  the  appellant  or  plaintiff  in 
error  of  a  deposit  of  twenty-five  dollars  in  each  case,  file  the  record  and 
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enter  upon  a  docket  all  cases  brought  to  and  pending  in  the  court  in  their 
proper  chronological  order. 

See  ante,  §  2055  of  Code. 

18. 
CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 
Any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party,  be 
verified  by  affidavit.  And  all  motions  for  such  certiorari  must  be  made  at 
the  first  term  of  the  entry  of  the  case;  otherwise,  the  same  will  not  be 
"ranted,  unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 

See  ante,  §  1997  of  Code. 

10. 

DEATrfoF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either  party 
rshall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the  de- 
ceased party,  according  to  the  nature  of  the  case,  may  voluntarily  come  in 
and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be  heard 
and  determined  as  in  other  cases;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  suggest  the  death 
on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that  unless  such 
representatives  shall  become  parties  within  sixty  days,  the  party  moving 
for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the  writ  of 
error  or  appeal  dismissed,  and  if  the  party  so  moving  shall  be  plaintiff  in 
error,  he  shall  be  entitled  to  open  the  record,  and  on  hearing,  have  the 
judgment  or  decree  reversed,  if  it  be  erroneous:  Provided,  however,  That  » 
copy  of  every  such  order  shall  be  personally  served  on  said  representatives 
at  least  thirty  days  before  the  expiration  of  such  sixty  days. 

See  ante,  §  1899  of  Code. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  the  expiration  of  such 
sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

See  ante,  §  1900  of  Code. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the  United 
States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this  court,  from 
any  final  judgment  or  decree  rendered  in  the  circuit  or  district  court,  and 
at  the  time  of  suing  out  such  writ  of  error  or  appeal,  the  other  party  to 
the  suit  shall  be  dead  and  have  no  proper  representative  within  the  juris- 
diction of  the  court  which  rendered  such  final  judgment  or  decree,  so  that 
the  suit  cannot  be  revived  in  that  court,  but  shall  have  a  proper  repre- 
sentative in  some  State  or  Territory  of  the  United  States,  or  in  the  Dis- 
trict of  Columbia,  the  party  desiring  such  writ  of  error  or  appeal  may  pro- 
cure the  same,  and  may  have  proceedings  on  such  judgment  or  decree 
superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  such  writ  of  error  or  appeal  as  in 
other  cases.     And  within  thirty  days  after  the  filing  of  the  record  in  this 
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court  the  plaintiff  in  error  or  appellant  shall  make  a  suggestion  to  the 
court,  supported  by  affidavit,  that  the  said  party  was  dead  when  the  writ 
of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper  representative 
within  the  jurisdiction  of  the  court  which  rendered  such  judgment  or  de- 
cree, so  that  the  suit  could  not  be  revived  in  that  court,  and  that  said  party 
had  a  proper  representative  in  some  State  or  Territory  of  the  United 
States,  or  in  the  District  of  Columbia,  and  stating  therein  the  name  and 
character  of  such  representative,  and  the  State,  or  Territory  or  District 
in  which  such  representative  resides;  and  upon  such  suggestion,  he  may  on 
motion  obtain  an  order  that,  unless  such  representative  shall  make  him- 
self a  party  within  ninety  days,  the  plaintiff  in  error  or  appellant  shall  be 
entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment  or  decree 
reversed  if  the  same  be  erroneous:  Provided,  however,  That  a  proper 
citation  reciting  the  substance  of  such  order  shall  be  served  upon  such 
representative,  either  personally  or  by  being  left  at  his  residence,  at  least 
thirty  days  before  the  expiration  of  such  ninety  days:  Provided,  also,  That 
in  every  such  case,  if  the  representative  of  the  deceased  party  does  not 
appear  within  ten  days  after  the  expiration  of  such  ninety  days,  and  the 
measures  above  provided  to  compel  the  appearance  of  such  representative 
have  not  been  taken  within  the  time  as  above  required,  by  the  opposite 
party,  the  case  shall  abate:  And  provided,  also,  That  the  said  representa- 
tive may  at  any  time  before  or  after  said  suggestion  come  in  and  be  made 
a  party  to  the  suit,  and  thereupon  the  case  shall  proceed,  and  be  heard 
and  determined  as  in  other  cases. 
See  ante,  §  1901  of  Code. 

20. 

DISMISSING  CASES  BY  AGREEMENT. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall  by  their  attorneys 
of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing  directing 
the  case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be 
dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be 
due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed, 
and  to  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed;  but 
no  mandate  or  other  process  shall  issue  without  an  order  of  the  court. 

See  ante,  §  2110  of  Code. 

21. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  shall  contain 
a  brief  statement  of  the  facts  and  objects  of  the  motion  and  shall  be  served 
upon  opposing  counsel  at  least  five  days  before  the  day  noticed  for  the 
hearing. 

2.  One-half  hour  on  each  side  shall  be  allowed  to  the  argument  of  a 
motion,  and  no  more,  without  special  leave  of  the  court,  granted  before 
the  argument  begins. 

3.  No  motion   to  dismiss,  except  on  special  assignment  by  the   court, 
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shall  be  heard,  unless  previous  notice  as  above  has  been  given  to  the  ad- 
verse party,  or  the  counsel  or  attorney  of  such  party 

See  ante,  §  2064  of  Code. 

NOTE.-When  typewritten,  an  original  and  three  copies  should  be  filed. 

22. 

PARTIES  NOT  READY. 
_    1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  may 
have  the  plaintiff  called  and  the  writ  of  error  or  appeal  dismissed 
See  ante,  §  2112  of  Code. 

2.  When  the  defendant  fails  to  appear  when  the  case  is  called  for  trial 
tae  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff' 
and  to  give  judgment  according  tho  the  right  of  the  case 

See  ante,  §  2112  of  Code. 

3.  Where  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there 
is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost 
of  the  plaintiff  in  error  or  appellant. 

See  ante,  §  2114  of  Code. 

23. 
PRINTING  RECORDS. 

1.  All  records  shall  be  printed  under  the  supervision  of  the  clerk,  and 
upon  the  docketing  of  the  cause,  he  shall  cause  an  estimate  to  be  made  of 
the  expense  of  printing  the  record,  and  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  the  party  docketing 
the  case  of  the  amount  of  the  estimate.  If  the  amount  so  estimated  is 
not  promptly  paid  over  to  the  clerk,  and  for  want  of  such  payment  the 
record  shall  not  have  been  printed  when  a  case  is  reached  for  argument,  the 
case  shall  be  dismissed. 

See  ante,  §  1994  of  Code. 

2.  Upon  payment  of  the  amount  estimated  by  the  clerk,  thirty  copies 
of  the  record  shall  be  printed,  under  his  supervision,  for  the  use  of  the 
court  and  of  counsel. 

See  ante,  §  1994  of  Code. 

3.  In  cases  of  appellate  jurisdiction  the  original  transcript  on  file  shall 
"be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause  copies  to 
be  made  for  the  printer  of  such  original  papers  sent  up  under  Rule  14, 
section  4,  as  are  necessary  to  be  printed;  and  the  whole  of  the  record  in 
cases  of  original  jurisdiction. 

See  ante,  §  1994  of  Code. 

4.  The  Clerk  shall  supervise  the  printing  and  see  that  the  printed  copy 
is  properly  indexed.  He  shall  distribute  the  printed  copies  to  the  Judges 
und  the  reporter,  and  one  or  more  printed  copies  to  the  counsel  for  the 
respective  parties. 

See  ante,  §  1994  of  Code. 

5.  If  the  expense  of  printing  and  supervision  shall  be  less  than  the 
amount  estimated  and  paid,  the  clerk  shall  refund  the  difference  to  the 
party  paying  same.     If  the  expense  is  greater    than    the    estimate    the 
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amount  of  such  excess  shall  be  paid  to  the  clerk  before  he  shall  file  the- 
printed  record  or  deliver  copies  to  the  parties  or  their  counsel. 
See  ante,  §  1994  of  Code. 

6.  In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  amount  paid 
for  printing  the  record  and  of  the  clerk's  fee  shall  be  taxed  against  the? 
party  against  whom  costs  are  given. 

See  ante,  §  1853  of  Code. 

7.  The  plaintiff  in  error  or  appellant  may,  upon  filing  the  record  in  this 
ijourt,  file  with  the  clerk  a  statement  of  the  errors  on  which  he  intends 
to  rely,  and  of  the  parts  of  the  record  which  he  thinks  necessary  for  the- 
consideration  thereof,  and  forthwith  serve  on  the  adverse  party  a  copy  of 
such  statement.  The  adverse  party,  within  ten  days  thereafter,  may 
designate,  in  writing,  filed  with  the  clerk,  additional  parts  of  the  record 
which  he  thinks  material;  and,  if  he  shall  not  do  so,  he  shall  be  held  to 
have  consented  to  a  hearing  on  the  parts  designated  by  the  plaintiff  in 
error  or  appellant.  If  parts  of  the  record  shall  be  so  designated  by  one 
or  both  of  the  parties,  or  if  such  parts  be  distinctly  designated  by  stipu- 
lation of  counsel  for  the  respective  parties,  the  clerk  shall  print  those  parts; 
only;  and  the  court  will  consider  nothing  but  those  parts  of  the  record, 
and  the  errors  so  stated.  If  at  the  hearing  it  shall  appear  that  any  ma- 
terial part  of  the  record  has  not  been  printed,  the  writ  of  eror  or  appeal 
may  be  dismissed,  or  sucu  other  order  made  as  the  circumstances  may  ap- 
pear to  the  court  to  require.  If  the  defendant  in  error  or  appellee  shall' 
have  caused  unnecessary  parts  of  the  record  to  be  printed  such  order  as  to- 
costs  may  be  made  as  the  court  shall  think  proper. 

All  statements  and  stipulations  filed  hereunder  shall  distinctly  and 
accurately  refer  to  the  pages  of  the  original  certified  record,  as  well  as  the 
documents  to  be  printed  or  omitted. 

See  ante,  §  1994  of  Code. 

8.  At  the  time  of  filing  the  record  and  docketing  the  cause  counsel  for 
the  plaintiff  in  error  or  appellant  in  patent  cases  may  furnish  the  clerk 
with  copies  of  patent  office  drawings  and  specifications  to  be  used  as  in- 
serts, and  the  same,  if  in  proper  form  and  of  convenient  size,  shall  be  used 
in  printing  the  record. 

See  ante,  §  1994  of  Code. 

9.  The  fee  of  the  clerk  for  preparing  the  record  for  the  printer,  indexing 
the  same,  supervising  the  printing,  and  distributing  the  copies,  for  each 
printed  page  of  the  record  and  index,  twenty-five  cents. 

See  ante,  §  1994  of  Code. 

24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the- 
clerk  of  thiB  court  twenty  copies  of  a  printed  brief,  and  serve  upon  counsel 
for  the  defendant  in  error  or  the  appellee  one  copy  thereof,  at  least  tea 
days  before  the  case  is  called  for  argument. 

2.  This  brief  shall  contain,  in  order  here  stated — 

(a)  A  concise  abstract,  or  statement  of  the  case;  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

2030 


Procedure]  RULES    IN    NINTH    CIRCUIT.  App.  I.,  B.j 

(b)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought  up-, 
by  writ  of  error,  shall  set  out  separately  and  particularly  each  error  as- 
serted and  intended  to  be  urged;  and  in  cases  brought  up  by  appeal  the- 
specifications  shall  state,  a,s  particularly  as  may  be,  in  what  the  decree  is. 
alleged  to  be  erroneous.  When  the  error  alleged  is  as  to  the  admission  or 
to  the  rejection  of  evidence,  the  specification  shall  quote  the  full  substance- 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the- 
charge  of  the  court,  the  specification  shall  set  out  the  part  referred  to. 
totidem  verbis,  whether  it  be  in  instructions  given  or  in  instructions  re- 
fused. When  the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master,, 
the  specification  shall  state  the  exception  to  the  report  and  the  action  of 
the  court  upon  it. 

(c)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points, 
of  law  or  fact  to  be  discussed,  with  »  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  state  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the- 
decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with  the- 
clork  twenty  printed  copies  of  his  brief  and  serve  upon  counsel  for  plain- 
tiff in  error  or  appellant  one  copy  thereof  at  least  three  days  before  the  case- 
is  called  for  hearing.  His  brief  shall  be  of  a  like  character  with  that  re- 
quired of  the  plaintiff  in  error  or  appellant,  except  that  no  specification  of 
error  shall  be  required,  and  no  statement  of  the  case,  unless  that  presented' 
by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court;  and  errors  not  specified  according  to  this  rule  will  be  disregard- 
ed; but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is  in< 
default  the  case  may  be  dismissed  on  motion;  and  when  a  defendant  itti 
error  or  an  appellee  is  in  default  he  will  not  be  heard,  except  on  consent. 
of  his  adversary  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief" 
or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party; 
but  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will  be  en- 
titled to  be  heard  by  two  counsel. 

See  ante,  §  2071  of  Code. 

NOTE. Briefs  signed  by  counsel  who  are  not  members  of  the  bar  of  this' 

court  or  fully  qualified  under  the  provisions  of  Rule  7,  will  not  be  con- 
sidered by  the  court. 

See,  also,  sub.  2  of  Rule  26. 

25. 

ORAL  ARGUMENTS. 

See,  also,  Rules  35  and  36. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to- 
open  and  conclude  the  argument  of  tJe  case.    But  when  there  are  cross- 
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appeals  they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in  the 
court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a 
case. 

3.  One  hour  on  each  side  will  be  allowed  for  the  argument,  and  no  more, 
without  special  leave  of  the  court,  granted  before  the  argument  begins.  The 
time  thus  allowed  may  be  apportioned  between  the  counsel  on  the  same  side 
at  their  discretion;  provided,  always,  that  a  fair  opening  of  the  case  shall  be 
made  by  the  party  having  the  opening  and  closing  arguments. 

See  ante,  §  2080  of  Code. 

26. 
FORM  OF   PRINTED  RECORDS,  ARGUMENTS,   BRIEFS,  AND  PETI- 
TIONS FOR  REHEARING. 

1.  All  records  printed  for  the  use  of  the  court  must  be  printed  on  un- 
ruled white  writing  paper,  nine  and  one-quarter  inches  long  and  six  and 
one-quarter  inches  wide.  The  printed  page,  exclusive  of  any  marginal  note, 
reference  or  running  head,  must  be  seven  inches  long  and  four  inches  wide, 
excepting  in  patent  cases  where  counsel  furnish  to  the  clerk  at  the  time  of 
docketing  the  cause  patent  office  drawings  and  specifications  for  insertion. 
In  such  cases  the  margin  of  the  record  may  be  sufficiently  enlarged  to  ac- 
commodate such  drawings  and  specifications.  The  record  must  be  properly 
indexed.     Pica  double-leaded  is  the  only  mode  of  composition  allowed. 

2.  All  arguments,  briefs,  and  petitions  for  rehearing,  printed  for  the  use 
of  the  court,  must  be  printed  on  unruled  white  writing  paper,  nine  and 
one-quarter  inches  long  and  six  and  one-quarter  inches  wide.  The  printed 
page,  exclusive  of  any  marginal  note,  reference  or  running  head,  must  be 
seven  inches  long  and  four  inches  wide.  Pica  double-leaded  is  the  only  mode 
of  composition  allowed. 

See  ante,  §  1985  of  Code. 

27. 
COPIES  OF  RECORDS  AND  BRIEFS. 
The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  consideration,  and  of 
all  printed  motions,  briefs  and  arguments  filed  therein. 
See  ante,  §  1993  of  Code. 

28. 
OPINIONS  OF  THE  COURT. 
The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this 
court  for  preservation,  and  when  so  filed  the  same  shall  be  deemed  to 
have  been  recorded  within  the  meaning  of  this  rule. 
See  ante,  §  2108  of  Code. 

29. 
REHEARING. 
See,  also,  sub.  2  of  Rule  26  and  Rule  32. 

In  cases  from  the  District  of  Alaska  a  petition  for  rehearing  may  be 
presented  within  thirty  days  after  judgment.  In  cases  from  all  other 
districts  a  petition  for  rehearing  may  be  presented  within   fifteen  days 
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after  judgment.     It  must  be  printed,  and  briefly  and  distinctly  state  its 
grounds,  and  be  supported  by  certificate  of  counsel  that  in  his  judgment 
it  is  well  founded,  and  that  it  is  not  interposed  for  delay.    Twenty  printed 
copies  must  be  filed  with  the  clerk  of  this  court. 
See  ante,  §  2130  of  Code. 

30. 
INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court,  and  the 
judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and  levied  from  the  date  of  the  judgment  below  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
State  or  Territory  where  such  judgment  was  rendered. 

See  ante,  §  2124  of  Code. 

2.  In  all  cases  where  a  writ  o*  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent,  in  ad- 
dition to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

See  ante,  §  2125  of  Code. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

See  ante,  §  2126  of  Code. 

4.  In  cases  in  admiralty  damages  and  interest  may  be  allowed,  if  special- 
ly directed  by  the  court. 

See  ante,  §  2127  of  Code. 

31. 
COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by  the  parties. 

See  ante,  §  1843  of  Code. 

2.  In  all  eases  of  affirmance  of  any  judgment  or  decree .  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

See  ante,  §  1844  of  Code. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  including  the  cost  of 
the  transcript  from  the  court  below,  unless  otherwise  ordered  by  the  court. 

See  ante,  §  1848  of  Code. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the  United 
States  are  a  party;  but  in  such  cases  no  costs  shall  be  allowed  in  this  court 
for  or  against  the  United  States. 

See  ante,  §§  1846,  1848  of  Code. 

5.  When  costs  are  allowed  in  this  court  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

See  ante,  §  1852  of  Code. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
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certiorari,  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid  be- 
fore a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme  Court. 

See  ante,  §  1983  of  Code. 

7.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or  the 
acknowledgment  of  the  parties  or  their  sureties  of  having  served  »  copy  of 
any  bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such  parties  or 
their  sureties,  an  attachment  shall  issue  against  such  parties  or  sureties 
respectively  to  compel  payment  of  said  fees. 

See  ante,  §  1982  of  Code. 

32. 

MANDATE. 

See,  also,  Rule  29. 

In  all  cases  finally  determined  in  this  court  a  mandate  or  other  proper 
process  in  the  nature  of  a  procedendo,  at  the  request  of  counsel  for  the 
prevailing  party  and  upon  the  payment  of  any  costs  due  in  the  case,  shall 
be  issued  as  of  course  from  this  court,  to  the  court  below,  for  the  purpose 
of  informing  such  court  of  the  proceedings  in  this  court,  so  that  further 
proceedings  may  be  had  in  such  court  as  to  law  and  justice  may  appertain. 
Such  mandate,  if  not  stayed  by  the  order  of  the  court,  shall  be  issued 
in  cases  from  the  district  of  Alaska  on  the  expiration  of  thirty  days,  and 
in  cases  from  all  other  districts  on  the  expiration  of  fifteen  days  from  the 
date  of  such  final  determination,  unless  within  said  time  a  petition  for  re- 
hearing be  filed,  in  which  case  the  mandate  shall  not  issue  until  after  the 
determination  of  such  petition. 

See  ante,  §  2133  of  Code. 

33. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
clining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

See  ante,  §  1686  of  Code. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  enlarged 
upon  recognizance,  as  hereinafter  provided. 

See  ante,  §  1687  of  Code. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  appellate  court,  except  where, 
for  special  reasons,  sureties  ought  not  to  be  required. 

See  ante,  §  1688  of  Code. 

34. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OP  MATERIAL. 

1.  Models,  diagrams  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ  of 
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error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this  court 
at  least  ten  days  before  the  case  is  heard  or  submitted. 

See  ante,  §  2037  of  Code. 

2.  All  models,  diagrams  and  exhibits  of  material  placed  in  the  custody 
of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case  must 
be  taken  away  by  the  parties  within  one  month  after  the  case  is  decided. 
When  this  is  not  done  it  shall  be  the  duty  of  the  marshal  to  notify  the 
counsel  in  the  ease,  by  mail  or  otherwise,  of  the  requirements  of  this  rule; 
and,  if  the  articles  are  not  removed  within  a  reasonable  time  after  the 
notice  is  given,  he  shall  destroy  them  or  make  such  other  disposition  of 
them  as  to  him  may  seem  best. 

See  ante,  §  2039  of  Code. 

35. 
ASSIGNMENT  »F  CAUSES  FOR  HEARING. 

1.  Thirty  days  prior  to  the  opening  of  any  calendar  session  of  the  court 
the  clerk  is  directed  to  assign  causes  for  hearing  at  the  rate  of  one  case  for 
each  Monday,  and  two  cases  per  day  for  the  following  four  days  of  each 
week.  Causes  shall  be  grouped  by  States,  and  assignments  made  so  as  to 
permit  the  hearing  of  causes  from  one  State  before  the  causes  from  the 
next  State  in  order  shall  be  called;  causes  from  the  Northern  District  of 
California  shall  be  assigned  for  hearing  last.  Any  causes  entitled  by  law 
to  preference  in  hearing  shall  be  first  assigned  and  take  precedence  over 
other  causes  from  the  same  State. 

2.  A  stipulation  to  continue  a  ease  to  the  foot  of  the  calendar,  or  in  any 
way  change  the  day  assigned  for  hearing,  will  not  be  recognized  as  binding 
upon  the  court,  and  no  such  change  will  be  made  except  by  order  of  the 
court  for  reason  shown. 

3.  Ten  days  before  each  calendar  session  of  the  court  the  clerk  shall 
prepare  and  cause  to  be  printed  a  calendar  of  the  causes  assigned  for  the 
approaching  session. 

See  ante,  §  2055  of  Code. 

36. 
TERMS  AND  SESSIONS  OP  THE  COURT. 

1.  One  term  of  this  court  shall  be  held  annually  on  the  first  Monday  of 
October,  and  adjourned  sessions  on  the  first  Monday  of  each  month  in  the 
year.  All  sessions  shall  be  held  at  San  Francisco,  unless  otherwise  espe- 
cially ordered  by  the  court. 

2.  The  October,  February  and  May  sessions  shall  be  known  as  calendar 
sessions,  and  shall  be  sessions  for  the  trial  of  all  causes  that  shall  have 
been  placed  upon  the  calendar  in  pursuance  of  Rule  35. 

3.  A  term  of  this  court  shall  be  held  annually  in  the  city  of  Seattle,  in 
the  State  of  Washington,  and  in  the  city  of  Portland,  in  the  State  of 
Oregon.  The  Seattle  term  shall  be  held  beginning  upon  the  second  Monday 
in  September,  and  the  term  at  Portland  shall  be  held  beginning  upon  the 
third  Monday  in  September.  All  appeals  and  writs  of  error  from  the 
circuit  and  district  courts  for  the  District  of  Washington,  the  transcripts 
of  which  shall  be  filed  in  this  court  between  the  first  day  of  April  and  the 
first  day  of  August  of  each  year,  shall  be  heard  at  said  annual  term  in  the 
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city  of  Seattle,  unless  it  be  stipulated  by  the  parties  thereto  that  they  be 
heard  at  San  Francisco.  All  other  appeals  and  writs  of  error  from  said 
circuit  and  district  courts  for  that  district  shall  be  heard  at  San  Francisco, 
unless  it  be  stipulated  by  the  parties  thereto  that  they  be  heard  at  said 
annual  term  in  the  city  of  Seattle.  All  appeals  and  writs  of  error  from  the 
circuit  and  district  courts  for  the  District  of  Oregon,  the  transcripts  of 
which  shall  be  filed  in  this  court  between  the  first  day  of  April  and  the  first 
day  of  August  of  each  year,  shall  be  heard  at  said  annual  term  in  the  city 
of  Portland,  unless  it  be  stipulated  by  the  parties '  thereto  that  they  be 
heard  at  San  Francisco.  All  other  appeals  and  writs  of  error  from  said 
circuit  ana  district  courts  for  that  district  shall  be  heard  at  San  Fran- 
cisco, unless  it  be  stipulated  by  the  parties  thereto  that  they  be  heard  at 
said  annual  term  in  the  city  of  Portland.  Appeals  and  writs  of  error  from 
the  circuit  and  district  courts  for  the  Districts  of  Idaho  and  Montana,  and 
from  the  district  courts  of  Alaska  may,  upon  the  stipulation  of  the  parties 
thereto,  be  heard  at  the  annual  term  to  be  held  either  at  Seattle  or  Port- 
land. 

See  ante,  §  311  of  Code. 

37. 
PHOTOGRAPH  OF  CHINESE  TO  BE  ATTACHED  TO  BAIL  BOND. 

Whenever,  in  cases  of  deportation  of  Chinese,  the  defendant  be  admitted 
to  bail  pending  appeal,  before  the  bond  be  approved  and  the  party  re- 
leased from  custody  a  photograph  of  the  defendant  shall  be  attached  to  said 
bond. 

See  ante,  §  2406  of  Code. 
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RULES  IN  ADMIEALTY. 
UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

FOR   THE   NINTH    CIRCUIT. 
Adopted  May  21,  1900,  in  effect  first  Monday  in  October,  1900. 

l. 

APPEALS  AND  NEW  PLEADINGS. 

An  appeal  to  the  Circuit  Court  of  Appeals  shall  he  taken  by  filing  in  the 
office  of  the  clerk  of  the  District  Court,  and  serving  on  the  proctor  of  the 
adverse  party  a  notice  signed  by  the  appellant  or  his  proctor  that  the  party 
appeals  to  the  Circuit  Court  of  Appeals  from  the  decree  complained  of. 

See  ante,  §  1934  [e]  of  Code. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence  in  the  District 
Court,  unless  the  Appellate  Court,  on  motion,  otherwise  order. 

See  ante,  §  2096  of  Code. 

NOTE. — This  rule  so  far  modifies  Rule  11  of  the  General  Rules  that  a 
petition  for  an  appeal  and  the  allowance  thereof  is  not  required  in  an 
admiralty  case,  nor  is  the  assignment  of  errors  required  to  be  filed  with 
notice  of  appeal.  The  assignment  of  errors  must,  however,  be  sent  up  to 
the  appellate  court  with  the  apostles,  as  required  in  Rule  4  of  the  Admiral- 
ty Rules.  (Kenney  v.  Louie,  No.  939.  Motion  to  dismiss  appeal  denied, 
May  6,  1903.) 

2. 

NOTICE  AND  BOND. 

Sec.  1.  When  a  notice  of  appeal  is  served,  the  appellant  shall  file  in  the- 
clerk's  office  of  the  District  Court  a  bond  for  costs  of  the  appeal,  with  suf- 
ficient surety  in  the  sum  of  $250,  conditioned  that  the  appellant  shall 
prosecute  ms  appeal  to  effect  and  pay  the  costs,  if  the  appeal  is  not  sus- 
tained. Such  security  shall  be  given  within  ten  days  after  filing  the 
notice,  or  the  appeal  shall  be  deemed  abandoned,  and  the  decree  of  the' 
court  below  enforced,  unless  otherwise  ordered  by  a  judge  of  this  court. 

See  ante,  §  2023  of  Code. 

Sec.  2.  And  if  the  appellant  desires  to  stay  the  execution  of  the  decree  of 
the  court  below,  the  bond  which  he  shall  give  shall  be  a  bond  with  suf- 
ficient surety  in  such  further  sum  as  the  judge  of  the  District  Court  or  a 
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judge  of  this  court  shall  order,  conditioned  that  he  will  abide  by  and  per- 
form whatever  decree  may  be  rendered  by  this  court  in  the  cause,  or  on 
the  mandate  of  this  court  by  the  court  below. 
See  ante,  §  2024  of  Code. 

Sec.  3.  The  appellant  shall,  on  filing  either  of  such  bonds,  give  notice  of 
such  filing,  and  of  the  names  and  residences  of  the  sureties,  and  if  the  ap- 
pellee, within  two  days,  excepts  to  the  sureties  they  shall  justify,  on  notice, 
within  two  days  after  such  exception. 
See  ante,  §  2025  of  Code. 

3. 
REVIEW  IN  PART  ONLY. 
The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal  that 
he  desires  only  to  review  one  or  more  questions  involved  in  the  cause,  which 
•questions  must  be  clearly  and  succinctly  stated;  and  he  shall  be  concluded 
in  this  behalf  by  such  notice,  and  the  review  upon  such  an  appeal  shall  be 
limited  to  such  question  or  questions. 
See  ante,  §  2096  of  Code. 

4. 
APOSTLES  ON  APPEAL  TO  CONTAIN. 
Sec.  1.  The  apostles,  on  an  appeal  to  this  court,  shall,  in  cases  where  a 
general  notice  of  appeal  is  served,  consist  of  the  following: 

( 1 )  A  caption  exhibiting  the  proper  style  of  the  court  and  the  title  of  the 
cause,  and  a  statement  showing  the  time  of  the  commencement  of  the  suit; 
the  names  of  the  parties,  setting  forth  the  original  parties  and  those  who 
have  become  parties  before  the  appeal,  if  any  change  has  taken  place;  the 
several  dates  when  the  respective  pleadings  were  filed;  whether  or  not  the 
defendant  was  arrested,  or  bail  taken,  or  property  attached,  or  arrested, 
and  if  so,  an  account  of  the  proceedings  thereunder;  the  time  when  the 
trial  was  had,  and  the  name  of  the  judge  hearing  the  same;  whether  or  not 
any  question  was  referred  to  a  commissioner,  or  commissioners,  and  if  so, 
the  result  of  the  proceedings  and  report  thereon;  the  date  of  the  entry  of 
the  interlocutory  and  final  decrees;  and  the  date  when  the  notice  of  ap- 
peal was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proofs  adduced  in  the  cause. 

(4)  The  interlocutory  decree  and  any  order  of  the  court  which  appellant 
may  desire  to  have  reviewed  on  the  appeal. 

(5)  Any  report  of  a,  commissioner  or  commission  rs  to  which  exception 
may  have  been  taken,  with  the  order  or  orders  of  the  court  respecting  the 
same,  and  the  exceptions  to  the  report,  and  so  much  of  the  testimony  taken 
in  the  proceeding  as  may  be  necessary  to  a  review  of  the  exceptions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocutory  questions  or 
finally  deciding  the  cause. 

(7)  The  final  decree,  and  the  notice  of  appeal;  and 

(8)  The  assignments  of  error. 
See  ante,  §  1964  of  Code. 

Sec.  2.  All  other  papers  shall  be  omitted  unless  otherwise  ordered  by  the 
judge  who  heard  the  cause. 

See  ante,  §  1965  of  Code.  2038 
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Sec.  3.  Where  the  appellant  shall  appeal  specially  and  seek  only  to  re- 
view one  or  more  questions  involved  in  the  cause,  the  apostles  may, 
by  stipulation  between  the  proctors  for  the  respective  parties,  contain  only 
such  papers  and  proceedings  and  evidence  as  are  necessary  to  review  the 
questions  raised  by  the  appeal. 

See  ante,  §  1966  of  Code. 

s. 
CERTIFYING  RECORDS. 

The  appellant  shall,  within  thirty  days  after  giving  notice  of  appeal, 
procure  to  be  filed  in  this  court  the  apostles  certified  by  the  clerk  of  the 
District  Court,  or  in  case  of  a  special  appeal,  the  stipulated  record,  with 
the  certification  by  the  said  clerk  of  all  papers  contained  therein  on  file 
in  his  office. 

See  ante,  §  1967  of  Code. 

•  6. 

IF  APPEARANCE  OF  APPELLEE  NOT  ENTERED. 
If  the  appellee  does  not  cause  his  appearance  to  be  entered  in  this  court 
within  ten  days  after  service  on  his  proctor  of  notice  that  the  apostles  are 
filed  in  this  court,  the  appellant  may  proceed  ex  parte  in  the  cause,  and 
have  such  decree  as  the  nature  of  the  case  may  demand. 
See  ante,  §  2097  of  Code. 

7. 
NEW  ALLEGATIONS,  ETC. 
Upon  sufficient  cause  shown,  this  court,  or  any  judge  thereof,  may  allow 
either  appellant  or  appellee  to  make  new  allegations  or  pray  different 
relief  or  interpose  a  new  defense,  or  make  new  proofs.  Application  for  such 
leave  may  be  made  at  any  time  after  the  perfecting  of  the  appeal  to  this 
court,  and  within  fifteen  days  after  the  filing  in  this  court  of  the  apostles, 
and  upon  at  least  four  days'  notice  to  the  adverse  party  or  his  attorney 
of  record. 

See  ante,  §  2090  of  Code. 

8. 

NEW  PLEADINGS— NEW  TESTIMONY. 

If  leave  be  granted  to  make  new  allegations,  pray  different  relief   or 

interpose  a  new  defense,  the  moving  party  shall,  within  ten  days  thereafter, 

serve  such  new  pleading,  duly  verified,  on  the  adverse  party,  who  shall, 

if  such  pleading  be  a  libel,  within  twenty  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken  and 
filed  within  thirty  days  after  the  entry  of  the  order  granting  such  leave, 
and  the  adverse  party  may  take  and  file  counter-testimony  within  twenty 
days  after  such  filing. 
See  ante,  §  2090  of  Code. 

9. 

NEW  TESTIMONY— HOW  TAKEN. 

Such  testimony  shall  be  taken  by  deposition  before  the  Clerk  of  this 

Court,  or  any  United  States  Commissioner,  or  any  Clerk  of  a  District  or 

Circuit  Court  of  the  United  States,  or  any  Notary  Public  upon  reasonable 

notice,  in  writing,  given  to  the  opposite  party  or  his  attorney  of  record, 
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either  in  this  court  or  in  the  court  below,  which  notice  must  state  tne 
name  or  names  of  the  witness  or  witnesses  and  the  time  and  place  of 
taking  his  or  their  deposition  or  depositions;  or  by  commission  issued  out 
of  this  court  with  interrogatories  annexed.  Upon  sufficient  cause  shown, 
the  court  may  grant  an  open  commission. 
See  ante,  §  2090  of  Code. 

10. 
PRINTING  NEW  PLEADINGS  AND  TESTIMONY. 
If  new  pleadings  are  filed  or  testimony  taken  in  this  court,  the  same- 
shall  also  be  printed  and  furnished  by  the  Clerk,  as  in  the  23d  General 
Rule  provided. 
See  ante,  §  1996  x>f  Code. 

ll. 
MOTIONS. 
All  motions  shall  be  made  upon  at  least  four  days'  notice. 
See  ante,  §  2065  of  Code. 

12. 

EXTENSION  OF  TIME. 
The  time  specified  in  the  foregoing  rules  for  any  proceeding  may  be  ex- 
tended by  order  of  a  judge  of  this  court. 
See  ante,  §  1941  of  Code. 
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Act  establishing  Circuit  Courts  of  Appeals   

Amendments  to  Act: 

July  16,  1892   

February  18,  1895  

May  28,  1896   

January  20,  1897    • 

June  6,  1900  • 

Adjournment,  Judge  or  Clerk  may  adjourn   4 

Appeals  and  writs  of  error,  returnable  at  San  Francisco  14 

Appeals,  return  and  record  14 

Appearance  and  failure   to   appear    22' 

Appearance,    entry   of    16- 

Application  to  Supreme  Court  for  certiorari  

Argument,  no  appearance  for  defendant  22 

Arguments,  oral    25 

Assignment  of  causes  for  hearing  35- 

Assignment  of  causes  for  hearing  at  Seattle  and  Portland  36- 

Assignment  of  errors  11 

Assignment  of  errors,  lack  of   24 

Attorneys,  admission  of  7 

Bill  of  exceptions  10- 

Bonds,  supersedeas  and  cost    13 

Briefs,  filing  of,  what  to  contain  24 

Briefs,  form  and  size  of  26- 

Calendar,  clerk  to  make  up  and  print  35 

Cases  for  hearing  at  Seattle  and  Portland,  assignment  of  36 

Cases,  docketing  of   16 

Cases  must  be  docketed  at  San  Francisco  16- 

Causes,  assignment  of    35 

Chinese,  photograph  attached  to  bond  37 

Certiorari,  application  to  Supreme  Court  for   

Certiorari,  motion  for  in  writing   18 

Citation,  return  day   14 

Citation,  when  and  where  returnable    14 

Clerk's  office,  location  of   5 

Clerk,  lower  court,  return  and  record  14 

Clerk,  lower  court,  to  annex  writ  of  error  and  citation  14 

Clerk,  lower  court,  to  annex  certificate  of  cost  of  record  14 

Clerk  may  adjourn,  when   , 4 
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Rule 

Clerk  not  to  permit  records  to  be  taken  from  courtroom  or  office 5 

Clerk  to  enter  dismissal  by  agreement  20 

Clerk  to  preserve  copies  of  record  27 

Clerk  to  supervise  printing  of  record  23 

Costs,  clerk's,  to  be  paid  31 

Costs,  execution  for  31 

Costs,  generally  31 

Costs,   payment   of 32 

Copies   of   records   and   briefs    27 

Counsel  heard   25 

Court,  name  of  1 

Court,  terms  of,  when  and  where  held   36 

Court,  when  and  where  held,  terms  of   3 

Damages    30 

Death   of  party    19 

Diminution  of  record   18 

Dismissal,  failure  to  file  briefs,  etc 24 

Dismissal,  failure  to  print  record 23 

Dismissal,  party  not  ready    22 

Dismissal,   no   appearance    „ , .  22 

Dismissal  by  agreement,  clerk  to  enter   20 

Dismissing  cases,  failure  to  docket   16 

Dismissing  cases  by  agreement  20 

Docket,  clerk  shall  enter  case  on   17 

Docket  fee  must  be  paid  before  docketing  17 

Docketed  at  San  Francisco,  cases  must  be 16 

Docketing  cases    16 

Errors,  assignment  of 11 

Evidence  in  record,  objection  to  12 

Exceptions,  bill  of   10 

Exhibits,  custody  and  disposition  of   34 

Expense  of  printing  record,  taxed,  etc 23 

Expense  of  printing  record,  to  be  paid  promptly   23 

Form  of  printed  records,  arguments,  briefs,  etc 26 

Hearing,  assignment  of  causes  for   35 

Hearing  at  Seattle    Portland,  assignment  of  causes  for  36 

Interest    30 

Mandate,  issuance  of  32 

Marshal,  crier  and  other  officers,  duties  of   6 

Marshal,  custodian  of  models,  etc 34 

Models,  diagrams,  etc.,  custody  and  disposition  of  34 

Motion  for  certiorari,  when  made    18 

Motions,  argument   of    21 

Motions,  notice  of   21 

Motions,  to  be  in  writing,  what  to  contain  21 

Objection  to  evidence  in  record  12 

Opinions  of  the  Court   28 
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Oral   arguments    25 

Orders,  Judge  may  make,  etc  4 

Party,  death  of 19 

Parties  not  ready  22 

Petition   for  rehearing    29 

Practice    8 

Photograph  of  Chinese   attached  to  bond    37 

Printed  matter,  form  and  size  of    26 

Printing  records    ._ 23 

Printing  records,  clerk  to  supervise   23 

Prisoners,  custody  of    33 

Process,  form  and  test  of    9 

Quorum,  Judge  may  make  orders  4 

Record,   diminution  of    * 18 

Record,  expense  for  printing  taxed    23 

Record  in  cases  of  admiralty,  etc 14 

Record   must  be   complete    14 

Records,  printing  of   I 23 

Records  to  be  filed  at   San  Francisco    16 

Records,  form  and  size  of  printed    26 

Records,  clerk  to  preserve  copy  27 

Records  of  lower  court  for  inspection,  etc 14 

Rehearing,  petition  for,  etc 29 

Rehearing,  petition  for,  form  and  size  of  print   26 

Return   to   writ   of  error    14 

Seal  of  court    2 

Sessions  of  the  court    36 

Supersedeas    and    cost    bonds    13 

Terms  of  court,  when  and  where  held  3 

Terms  of  court,  when  and  where  held   36 

Translations    15 

Writ   of   error,   return   day    14 

Writ  of  error,  returnable  at  San  Francisco   , 14 
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Allegations,  new,  prayer  for  different  relief    7 

Appeal,  apostles  on,  what  to  contain   4- 

Appeal,  review  in  part  only  3- 

Appeals  and  new  pleadings    1 

Appellee,  appearance  of   fr 

Appearance    of   appellee    6 

Apostles  on  appeal,  what  to  contain  4 

Apostles,  certifying  of   5 

Bond,  notice  and 2 

Certifying  record    5 

Extension  of  time   12 

Motions    , 11 

New    allegations,    etc 7 

New  pleadings  and  appeals  1 

New  pleadings  ' 8 

New  testimony    8 

New  testimony,  how  taken  91 

Notice   and  bond 2* 

Partial  review   3 

Pleadings,  new    $ 

Pleadings,   new,    and   appeals    . .  .  .  , 1 

Pleadings   and   testimony,   printing  new    10' 

Prayer  for  different  relief,  new  allegations,  etc 7 

Printing   new   pleadings   and   testimony    lfr 

Records,  certification  of  5- 

Review  in  part  only   3 

Testimony,  new    8. 

Testimony,  new,  how  taken   9 

Testimony,  printing  new  pleadings  and   10 

Time,  extension  of  12: 
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